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MEMORANDA. 


On  Saturday  the  eighth  of  December,  died  the  Honour- 
able  Sir  James  Allan  Park,  Knt.,  one  of  the  Judges  of  the 
Court  of  Common  Pleas.  He  was  succeeded  by  the  Right 
Honourable  Tlwmas  Erskine,  Chief  Judge  of  the  Court  of 
Bankruptcy,  who  was  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto  "  Judicium  parium."  He  took 
his  seat  on  the  first  day  of  Hilary  Term. 

In  Hilary  Term,  1839,  Mr.  Baron  Bolland  resigned  his 
seat  in  the  Court  of  Exchequer,  on  account  of  continued 
indisposition,  and  in  the  vacation  following,  William  Henry 
Mavle,  Esq.,  one  of  her  Majesty's  counsel,  was  appointed  to 
succeed  him,  and  having  first  been  called  to  the  degree 
of  the  coif,  gave  rings  with  the  motto  "  Suum  cuique" 
He  took  his  seat  in  the  same  Court  on  the  first  day  of  Easter 
Term. 

In  Hilary  vacation,  WiUiam  Goodenough  Hayter,  Esq., 
of  Lincoln's  Inn,  received  a  patent  of  precedence ;  and 
John  Stuart,  Esq.,  of  Lincoln's  Inn,  Samuel  Girdlestone, 
Esq.,  of  the  Middle  Temple,  and  Robert  Vaughan  Richards, 
Esq.,  and  Griffith  Richards,  Esq.,  of  the  Inner  Temple, 
were  appointed  her  Majesty's  Counsel. 
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OASES 

ARGUED   AND    DETERMINED 

IN  THE 

COURT    OF   COMMON    PLEAS, 

IN 

Hilary  Term,  1  Victoria,  1838. 


REGULjE  GENERALES. 

Hilary  Term,  1838.  12/A  January. 

IT  if  ordered,  that  from  and  after  the  first  day  of  this  present  Term,  every 
ride  or  older  of  a  Judge,  directing  the  discharge  of  a  defendant  out  of  cus- 
tody, upon  special  bail  being  put  in  and  perfected,  shall  also  direct  a  super" 
f  to  issue  forthwith. 

(Signed  by  the  Judges  of  the  Court). 


31*/  January. 

IT  is  ordered,  that  on  and  after  the  first  day  of  next  Easter  Term,  every 
rule  for  judgment,  as  in  ease  of  a  nonsuit,  after  a  peremptory  under- 
taking and  default,  shall  be  absolute  in  the  first  instance. 

It  is  further  ordered,  that  from  and  after  the  last  day  of  this  present  Hilary 
Term,  it  shall  not  be  necessary  to  file  warrants  of  attorney  to  prosecute  and 
defend,  previous  to,  or  at  the  time  of  signing  interlocutory  or  final  judg- 
ment, or  at  any  stage  of  a  cause. 

It  is  also  further  ordered,  that  from  and  after  the  last  day  of  this  Term,  all 
judgments  may  be  signed  on  the  morning  after  the  day  on  which  the  time 
for  pleading  has  expired. 

It  is  also  further  ordered,  that  on  and  after  the  first  day  of  next  Easter 
Term,  every  motion  for  judgment  against  the  casual  ejector,  in  ejectment  in 
London  and  Middlesex,  may  be  heard  on  any  day  during  the  Term. 

(Signed  by  the  Judges  of  the  Court). 
vol.  l  b 
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OmmonPUat.  DOE,    d.    BARING    V.    RoE. 

Jan.  12. 

Where  a  tenant  tV  H>  WA  TSON  moved  for  judgment  against  the  casual  ejector.  There 
banlcrapt"6  *   were  tnree  *enants  on  tne  premises  sought  to  be  recovered,  upon  two  of 

service  of  the  whom  the  service  was  personal ;  the  third  had  become  bankrupt,  and  the 
ejectment  upon  declaration  was  served  upon  the  person  in  possession  under  the  fiat,  and  also 
the  person  in  Upon  the  official  assignee ;  but  there  had  been  no  service  upon  the  creditors* 
under  the       '  assignee. 

fiat,  and  also 

upon  the  of-  per  Curiam.     That  is  sufficient. 

ficial  assignee,  n    .  .    , 

is  sufficient  to  Rule  granted 

entitle  the  lessor  of  the  plaintiff  to  judgment  against  the  casual  ejector. 


JcM  l5  Doe,  d.  Wright  v.  Roe, 

Service  on  the     JDAYLEY  moved  for  judgment  against  the  casual  ejector.     Thedeclara- 
van^who^  t'on  was  served  upon  the  tenant's  servant,  who  stated  at  the  time,  "Mr. 

stated  the  Wright,  (the  lessor  of  the  plaintiff,)  has  tried  to  do  this  before,  but  could 

Seen  triedPtobe  not."     A  copy  of  the  declaration  was  also  affixed  to  the  door  of  the  dwelling, 
done  before  Rule  granted, 

without  sue-  ° 

cess,  and  fixing 

a  copy  on  the  door  of  the  dwelling,  sufficient  to  entitle  the  lessor  of  the  plaintiff  to  judgment 
against  the  casual  ejector. 


Jan.  i6.  Ernest  v.  Brown. 

Debt  for  work,   *T*HE  plaintiff  declared  in  debt;  first  count,  for  work ;  second,  for  goods 
goods  sold,  and     A  ^  .  forf  on  m  account  stated.  The  defendant  pleaded,  except  as  to  3/.  7*. 

on  an  account  '  '.  .  r  ....  •■ 

stated:  pleat,      parcel  of  the  sum  in  the  second  count  mentioned,  nunquam  indebitatus f^\\a 

Mdntai^T^  *&  to  tnat  sum»  payment  into  Court,  and  that  he  was  not  indebted  to  a  greater 

cept  as  to  3J.  amount.     The  plaintiff's  particulars  contained  a  great  number  of  charges  for 

sumPmentioned  assistance  rendered  to  the  defendant,  in  raising  a  mortgage,  and  one  item  of  St. 

in  the  second  for  a  car^  goi^ .  anc|  ^j  allowance  was  made  to  the  plaintiff  for  the   sum 

count.    oe-  * 

comity  pay-  of  1/.  3*. 

Court  'of  3J.17#.  At  the  trial,  before  the  Lord  Chief  Justice,  at  the  Westminster  Sittings, 

The  only  claim  after  Hilary  Term,  1837,  it  was  stated  in  evidence,  that  the  plaintiff  was  an 

tie  s'econd  attorney's  clerk,  and  had  undertaken  to  render  such  assistance,  as  a  friend,  with- 

3Filltaiin0Udt"  out  making  any  charge ;  no  evidence  was  offered  to  meet  the  last  count.  The 

the  plaintiff  Lord  Chief  Justice  directed  the  jury,  that  if  they  believed  the  defendant's 

lars^gave  the"  witnesses  as  to  the  alleged  arrangement  between  the  parties,  they  ought, 

defendant  nevertheless,  from  the  state  of  the  record,  to  find  a  verdict  for  nominal  dama- 

At  the  trial  the  ges  for  the  plaintiff  upon  the  first  issue,  as  the  defendant  instead  of  pleading 

plaintiff  failed  payment  of  the  sum  of  1/.  13*.  had  pleaded  that  he  never  was  indebted  beyond 

under  the  ..,,..„ 

first  count,  and  no  evidence  was  offered  on  the  third,  and  the  judge  directed  the  jury,  that  from 
the  slate  of  the  record,  they  must  find  nominal  damages  for  the  plaintiff  upon  the  second  count.  They 
found  a  verdict  for  the  plaintiff  generally— damages.  It.  Tne  prothonotary  taxed  the  cost*  upon 
the  principle,  that  this  verdict  waa  essentially  a  verdict  for  the  defendant  upon  all  but  the  second 
count:— Heta,  that  the  verdict  should  have  been  so  entered,  and  that  it  was  competent  to  the  judge 
who  tried  the  cause,  to  amend  the  pottea  accordingly. 


HILARY  TERM,  1838.  3 

(he  sum  paid  into  Court ;  and  this  Court  afterwards  supported  tfais  direo-  Commm  Pleas. 
tioo  (a).     The  jury  found  generally  for  the  plaintiff;  damages   Is. 

Upon  the  taxation  of  costs,  the  prothonotary  had  considered  this  verdict, 
looking  at  the  state  of  the  record,  as  equivalent  to  a  general  verdict  for  the 
defendant,  and  had  taxed  the  costs  accordingly ;  whereupon  the  plaintiff,  in 
Trinity  Term  last  had  applied  to  the  Court,  who  being  of  opinion  that  the  de- 
fendant was  not  entitled  to  the  general  costs,  had  referred  the  matter  back  to  the 
prothonotary.  The  principle  of  taxation  which  had  subsequently  been 
adopted,  was  this :  the  costs  were  allowed  to  the  plaintiff  upon  the  second 
count,  for  goods  sold,  only,  and  the  greater  part  of  the  costs  relating  to  the 
first  issue  were  allowed  to  the  defendant.  The  plaintiff  not  being  satisfied 
with  this  scale  of  allowance,  Wilde,  Serjeant,  had  obtained  a  rule  nisi  on  his 
behalf,  in  the  course  of  last  Term,  to  refer  the  matter  again  to  the  officer  of 
the  Court. 

R.  Alexander,  and  Bay  ley,  now  shewed  cause. — They  insisted  that  the 
principle  of  taxation  which  had  been  adopted  was  correct ;  that  according 
to  the  plaintiff's  particulars,  he  had  failed  in  supporting  nineteen-twentieth s  of 
his  claim  ;  that  he  only  obtained  a  verdict  upon  the  second  count,  upon  a 
point  of  law,  and  was  not  entitled  to  more  than  the  costs  referring  to  that 
count ;  that  it  was  clear  that  the  verdict  having  been  entered  generally  was 
a  mistake,  which  ought  not  to  work  injustice ;  and  that  the  jury  intended  to 
confine  the  shilling  damages  to  the  second  count,  in  accordance  with  the  di- 
rection of  the  Lord  Chief  Justice ;  and,  consequently,  that  the  plaintiff  was 
only  entitled  to  his  costs  upon  that  count. 

Wilde,  Serjeant,  and  Peacock,  in  support  of  the  rule. — There  were  two 
questions ;  first,  how  the  verdict  should  originally  have  been  entered ; 
secondly,  what  should  be  the  rule  of  taxation  upon  the  present  state  of  the 
record :  upon  the  first  point  it  was  submitted,  that  the  verdict  was  correctly 
entered,  and  that  it  was  not  competent  to  the  Court  now  to  assume  that  the 
jury  had  intended  to  limit  their  verdict  to  a  particular  count ;  the  plea  of 
nunquam  indebitatus  applies  to  the  whole  of  the  declaration.  As  to  the 
second  point,  the  Court  could  not  alter  the  postea,  so  as  to  insert  a 
different  verdict  from  that  found  by  the  jury.  Reece  v.  Lees  (6)  ;  Spencer 
▼.  Joter  (c).  If  the  defendant,  however,  meant  to  assert  that  the  Court 
had  the  power  to  alter  the  record,  a  substantive  application  should  have 
been  made  to  that  effect,  and  at  a  much  earlier  period,  for  it  was 
now  too  late  for  the  Court  to  entertain  such  an  application.  Jackson  v. 
Williamson  (d).  If  the  application  had  been  made  in  time,  and  the  defend- 
ant could  have  satisfied  the  Court  that  the  general  verdict  was  impro- 
per, he  might  have  obtained  an  arrest  of  judgment,  Holt  v.  SckoUfield 
(•) ;  or  the  verdict  might  have  been  amended  according  to  the  judge's 
notes.    Eddowes  v.  Hopkins  (/).    If  such  an  application  had  been  made 

(«)  See  the  ca*e  reported  3  Hodden,  But  see  Brown  v.  Davbeney,  1  Har.  & 

79;  4Scott,385;  3  Bing.  N.C.  674;  5 D.  W«l.  646 ;  4  D.  P.  C.  585,  uvc. 

P.C.  637.    One  of  the  learned  Barons,  (b)  7  Moo.  267. 

however,  in  the  Court  of  Exchequer,  has  (c)  1  H.  Bl.  78. 

on  two  occasions  intimated  a  doubt  as  (d)  2  T.  It.  281. 

to  the  correctness  of  the  above  deci-  (e)  6  T.  It.  691. 

•Ion.    See  Nicboll  v.  Williams,  2  M.  &  (/)  I  Doue.  375. 
W.  758;  Kenyan  v.  /Tote*,  lb.  764; 

B  2 
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CmmcmFkat.  the  plaintiff  might  have  met  it  by  a  counter  application  to  set  aside  the 
Ernest  verdict,  as  being  against  evidence ;  but  the  Court  would  not  now  after 
Bkowit.  a  ,apse  °*  three  terms  entertam  sucn  an  application  if  it  were  made  ; 
the  observations  of  Lord  Ellenborough,  C.  J.,  in  Harrison  v.  King  (g), 
'were  applicable  to  the  present  case ;  his  lordship  there  said  (A), u  Although  the 
plaintiff  might  have  been  permitted  to  indulge  in  sleep  for  a  season,  he 
should  have  been  aroused  by  the  writ  of  error.  The  moment  the  writ  of 
error  was  brrought,  it  was  notice  to  a  man  who  did  not  sleep  the  sleep  of 
death  over  his  rights/"  That  the  defendant  had  ample  notice  in  this 
instance  was  clear,  from  the  fact  of  the  case  having  been  already  twice  before 
the  Court ;  and  once,  upon  the  very  question  involved  in  the  present  dis- 
cussion. As  the  Court,  therefore,  would  not  now  amend  the  record,  it  was 
manifest  that  in  its  present  state,  the  principle  of  taxation  is  incorrect. 

Tindal,  C.  J. — The  whole  difficulty  in  this  case  arises  from  the  form  of 
the  pleadings.  In  appearance,  there  are  but  two  issues,  but  virtually,  there 
are  more.  The  declaration  contains  three  counts,  one  for  work  and  labour  in 
preparing  a  mortgage,  one  for  the  price  of  a  cart,  and  a  third  upon  an  account 
state  d ;  the  pie  is  are — First,  except  as  to  a  certain  sum,  parcel  of  the  sum 
claimed  in  the  second  count,  that  the  defendant  never  was  indebted ;  and, 
Secondly,  as  to  that  sum,  payment  into  Court ;  and  that  he  was  not  indebted 
to  a  larger  amount.  Now,  I  think  that  the  first  issue  must  be  taken  distribu- 
tively,  and  that  it  means,  that  the  defendant  never  was  indebted  for  the  work 
and  labour;  that  he  never  was  indebted,  except  in  the  amount  paid  into 
Court,  for  goods  sold ;  and  that  he  never  was  indebted  upon  the  account 
stated. 

There  is  a  trifling  inaccuracy  in  the  reports  of  this  case,  when  it  was  for- 
merly before  the  Court,  as  to  the  item  of  credit,  or  allowance,  given  to  the 
defendant,  in  the  plaintiff's  particulars  of  demand.  The  particulars  contained 
numerous  charges  for  attendances,  &c.,  made  out  in  the  form  of  an  attorney's 
bill;  they  were  cast  up  and  amounted  to  10/.  15*. ;  then  came  this  item, 
"deduct  allowance  made  to  Mr.  Brown,  1/.  13*.,"  which  was  subtracted  from 
the  former  sum,  leaving  the  balance,  9/.  2s.  Then  came  two  or  three  more 
charges  for  attendances,  and  the  last  item  was,  "to  a  cart,  5/."  The  sum 
claimed,  with  the  addition  of  these  latter  charges,  was  15/.  13*.  6d. 

At  the  trial  there  was  contradictory  evidence  as  to  the  work  and  labour ; 
it  was  proved  to  have  been  performed,  but  evidence  was  offered  on  the  part 
of  the  defendant,  to  show  that  there  existed  an  understanding  between  the 
parties,  that  no  charge  was  to  be  made  by  the  plaintiff  for  his  services.  I 
left  it  to  the  jury  to  say,  whether  or  not  the  plaintiff's  services  had  been  ren- 
dered upon  the  above  understanding ;  and  if  they  found  affirmatively,  still 
I  was  of  opinion,  that  the  verdict  must  be  for  the  plaintiff,  with  at  least  one 
shilling  damages ;  as  the  defendant,  instead  of  pleading  payment  or  set  off,  as 
to  the  sum  of  1/.  3*.,  had  pleaded  generally,  that  he  never  was  indebtea 
beyond  the  sum  of  3/.  17*.,  whereas,  he  clearly  had  been  once  indebted  m 
the  sum  of  5£,  the  price  of  the  cart.  The  jury  found  a  verdict  accordingly,  for 
the  plaintiff  with  one  drilling  damages,  which  was  entered  by  the  associate,  as  a 
verdict  for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  second.  I 

(g)  1  B.  &  A.  161.  (A)  I  lb.  163. 
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admit,  however,  that  in  the  present  state  of  the  record,  the  principle  of  taxation  Common  pi*u. 
which  has  been  adopted  is  incorrect ;  and  then  the  questions  arise,  whether  the 
record  is  in  a  proper  state,  and  if  not,  whether  it  is  competent  to  the  Court  to 
alter  the  postea.  Now,  it  is  a  usual  practice  to  make  such  an  alteration  in  the 
entry  of  the  verdict,  as,  by  a  reference  to  the  judge's  notes  will  be  found  best 
to  meet  the  justice  of  the  case,  and  the  obvious  intentions  of  the  jury,  and  un- 
der all  the  circumstances  of  this  case,  it  is  impossible  not  to  see  that  it  must 
have  been  the  jury's  intention  to  return  the  verdict  for  the  plaintiff,  upon 
the  count  for  goods  sold  only,  upon  which  I  so  directed  them ;  but  then  it  is 
said  a  considerable  time  has  elapsed,  and  that  it  is  too  late  now  to  make  such 
an  alteration ;  but  it  is  probable,  that  the  defendant  did  not  feel  himself  hurt 
by  the  state  of  the  record,  till  the  pressure  arose  as  to  the  taxation.  Agreeing, 
therefore,  that  our  decision  ought  not  to  be  one  way,  and  the  record  another, 
I  would  suggest,  that  the  parties  had  better  come  before  me  at  chambers,  and 
I  will  then  hear  them  upon  the  subject  of  altering  the  postea,  which  I  am  cer- 
tainly  inclined  to  think  would  be  the  proper  course ;  though  I  will  suspend 
my  opinion,  till  the  plaintiff  shall  have  had  a  fair  opportunity  of  arguing  that 
question.  The  defendant,  however,  will  understand,  that  if  the  matter  is  not 
brought  before  me,  his  present  application  will  fail.  In  the  mean  time,  the  rule 
will  be  suspended. 

Park,  J.— Upon  the  whole  of  this  case,  it  is  manifest  that  the  entry  of  the- 
verdict  in  its  present  shape  is  a  mere  slip,  unless  we  are  to  suppose  that  the 
jury  were  either  foolish  or  mad.  It  is  obvious,  that  the  one  shilling  damages 
were  given  in  consequence  of  what  the  Lord  Chief  Justice  told  them,  namely, 
that  they  must  at  any  rate  find  a  verdict,  with  nominal  damages,  for  the  plain- 
tiff on  the  second  count,  owing  to  the  state  of  the  record.  If  the  jury  had  in- 
tended to  find  a  verdict  for  the  plaintiff  on  the  first  count,  it  must  have  been 
either  for  the  whole  sum  claimed,  or  at  least  for  a  sum  which  might  be  supposed 
to  be  a  reasonable  remuneration  for  the  plaintiff's  services.  It  is  preposterous 
to  suppose,  that  the  jury  could  have  intended  a  shilling,  or  rather  the  third 
part  of  a  shilling,  as  such  remuneration.  It  seems  to  me,  it  would  be  the 
grossest  injustice  not  to  alter  the  record.  With  regard  to  the  cases  cited, 
Spencer  v.  Goter,  and  Reece  v.  Lee  are  in  favor  of  the  proposed  alteration. 
There  is  also  the  case  of  Richardson  v.  Mellish  (t),  where,  in  assumpsit  for 
the  breach  of  an  agreement,  the  declaration  containing  four  counts,  some  of 
which  were  bad  in  law,  the  jury  had  found  a  general  verdict  for  the  plaintiff 
The  evidence  applied  to  the  first  count:  and  even  after  writ  of  error  brought, 
and  after  argument  in  the  Court  of  King's  Bench,  this  Court  ordered  the 
postea  to  be  amended,  by  entering  the  verdict  for  the  plaintiff  on  the  first 
count,  and  for  the  defendant  on  the  other ;  and  they  also  ordered  the  judg- 
ment roll  to  be  amended  by  the  amended  postea,  after  the  judgment  of  this 
Court  had  been  reversed,  and  entered  of  record  in  the  Court  of  Error.  I  en- 
tertain no  doubt,  therefore,  of  the  power  of  my  Lord  to  make  the  requisite 
at,  if  he  shall  think  fit  to  do  so. 


Vaughan,  J. — I  am  of  the  same  opinion.    The  difficulty  in  this  case  arises 

(0  11  Moo.  104;  3  Bing.  334;  see      Reps,  3  M.  &    P.  310;    6    Bin". 
*Uo  Hcnlcp  v.  the   Mayor  of  Iyme      100.  * 
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from  the  state  of  the  record  not  corresponding:  with  the  intention  of  the  jury. 
It  certainly  would  be  incongruous  to  allow  the  defendant  his  costs  in  the  pre- 
sent state  of  the  record ;  but  the  real  question  is,  how  the  verdict  ought  to 
have  been  entered ;  and,  looking  at  all  the  facts  of  the  case,  it  is  impossible 
not  to  see  that  the  jury  intended  to  negative  the  plaintiff's  right  of  action,  as 
to  the  first  and  third  counts,  and  that  they  only  found  even  the  shilling  da- 
mages, in  obedience  to  my  Lord's  direction  upon  the  point  of  law.  No  man 
of  common  sense,  as  it  appears  to  me,  can  apply  the  shilling  damages  other 
than  to  the  second  count.  We  are  not  precluded  from  advancing  the  justice 
of  a  case,  by  the  form  in  which  the  associate  may  have  accidentally  entered 
the  verdict.  I  certainly  agree,  that  the  Court  has  no  power  to  alter  the  ver- 
dict against  the  intention  of  the  jury ;  but  in  this  case,  I  assume  the  inten- 
tion of  the  jury,  from  the  clearest  possible  evidence.  I  think,  therefore,  that 
the  record  should  be  amended ;  but,  if  any  costs  have  been  incurred  by  the 
defendant's  not  coming  earlier,  they  should  be  paid  by  him. 

Bosanquet,  J. — As  long  as  the  record  is  in  its  present  shape,  I  think  the 
taxation  cannot  be  revised ;  but  I  also  think,  that  it  is  competent  to  the  Lord 
Chief  Justice  to  amend  the  poslea,  so  as  to  meet  the  .manifest  justice  of  the 
case,  by  ordering  the  verdict  to  be  entered  for  the  defendants,  on  the  first  and 
third  counts,  and  for  the  plaintiff  on  the  second  count,  with  one  shilling  da- 
mages. My  Lord  left  it  to  the  jury  to  see  whether  the  plaintiff's  services 
were  to  be  paid  for,  aye,  or  no ;  if  aye,  the  jury  were  to  give  him  a  reason- 
able remuneration ;  if  not,  then  at  least  they  were  to  give  him  nominal  da- 
mages, from  the  state  of  the  pleadings.  The  jury  find  a  verdict  for  the 
plaintiff,  with  one  shilling  damages ;  it  appears  to  me  the  clearest  possi- 
ble inference,  that  this  amounted  to  a  finding,  in  fact,  that  he  was  not  en-* 
titled  on  the  other  two  counts. 

Rule  suspended,  to  give  the  defendant  an  opportunity 
to  apply  to  amend  the  postea. 


Jan.  16. 


Blissett  v.  Tenant. 


l.Wherethede- 
fendant  objects 
to  a  trial  tak- 
ing place  on 
the  acore  of  an 
irregularity  in 
the  record,  and 
afterwards 
conducts  his 
defence  under 
protest :  —  Held, 
thin  is  no 
waiver  of  such 
irregularity. 

2.  A  writ  of 
trial  should  cor- 
respond with 
the  issue,  and 
if  it  do  not  it  is 
an  irregularity. 
Therefore, 
where  the 
date  of  the  writ 
writ  of  trial :— , 


J/fflLDE,  Serjeant,  moved  for  a  rule  to  set  aside  the  writ  of  trial  in  this 
case,  with  costs  for  irregularity.  The  irregularity  complained  of  was 
a  variance  between  the  writ  of  trial  and  the  issue.  The  date  cf  the  writ  of 
summons  had  been  omitted  in  the  issue,  and  the  plaintiff's  attorney  had 
inserted  it  in  the  writ  of  trial.  The  cause  came  on  for  trial  before  the  Se- 
condary in  London,  on  the  22d  of  December,  and  the  defendant's  attorney 
having  discovered  the  variance  before  the  jury  were  sworn,  objected  to  the 
trial  taking  place.  The  Secondary,  however,  thought  there  was  no  weight 
in  the  objection,  and  accordingly  the  trial  proceeded ;  the  defendant's  attor- 
ney conducting  his  cause  under  protest. 

The  learned  Serjeant  contended,  that  it  was  necessary  that  the  writ  of 
trial  should  follow  the  issue,  and  therefore,  that  the  insertion  of  the  date  of 
the  summons,  in  the  writ  of  trial,  was  a  variance  from  the  issue.     In  Wor* 

of  summon*  ha'l  been  omitted  in  the  issue,  and  was  inserted  by  the  attorney  in  thav. 
•Held,  that  this  was  a  variance,  and  the  writ  of  trial  was  set  aside  with  costs. 
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ikington  v.  Wigley  (a),  the  dates  of  the  pleadings  were  omitted  in  the  issue,  Commom  Pleat. 
but  supplied  on  the  roll;  and  this  Court  held  that  it  was  a  variance.     So  in      blibsett 
Whipple  v.  Afaniey  (6),  where  a  wrong  date  of  the  writ  of  summons  was  in-  *• 

serted  in  the  writ  of  trial,  the  Court  of  Exchequer  set  aside  the  trial,  and 
ordered  the  writ  of  trial  to  be  amended ;  and  afterwards,  in  Wight  v.  Perrere 
{c\  the  same  Court,  upon  a  similar  objection,  set  aside  the  verdict.  So  in  Edge 
v.  Shaw  (<2),  where  a  wrong  sum  had  been  indorsed  upon  the  writ  of  trial, 
they  set  the  verdict  aside,  though  they  allowed  the  writ  to  be  amended.  In 
Percivai  v.  Connel  (*),  this  Court  indeed  suspended  the  rule,  in  order  to 
allow  the  plaintiff  to  amend  the  writ  of  trial,  but  that  was  a  case  of  indul- 
gence to  the  plaintiff.  In  that  case  the  defendant  appeared  at  the  trial,  but  it  is 
not  stated,  that  he  made  any  objection.  It  may  be  urged  on  the  other  side, 
that  in  most  of  the  above  cases  the  defendant  did  not  appear  at  all ;  but  in 
this  instance,  having  appeared  under  protest,  he  could  not  be  said  to  have 
waived  his  right  to  object,  having  had  no  previous  notice  of  the  vari- 
ance. The  present  case  comes  precisely  within  the  principle  laid  down, 
by  Lord  EUenborough,  C.  J.,  in  Holt  v.  Meddowcroft  (/),  where  a  common 
jury  panel  having  been  returned,  together  with  a  special  jury  panel,  and 
none  of  the  special  jury  attending  at  the  trial,  the  plaintiffs  counsel  pro- 
posed to  try  the  cause  by  the  common  jury,  and  although  the  defendant's 
counsel  objected  to  this,  the  cause  was  so  tried ;  the  defendant's  counsel 
appearing,  and  making  defence.  Upon  the  motion  for  a  new  trial,  it  was 
urged,  that  the  defendant  by  his  appearance,  had  waived  his  objection,  but 
his  lordship  said,  "  what  might  have  been  the  effect  of  the  defendant's  ap- 
pearing at  the  trial  and  making  a  defence,  without  any  protest  against  trying 
the  issue,  it  is  unnecessary  at  present  to  enquire,  because  we  find  that  the 
defendant  did  protest,  and  did  all  in  his  power  to  resist  the  proceeding.  I 
cannot  agree  that  it  amounts  to  a  consent  on  the  part  of  the  defendant,  be- 
cause, being,  as  it  were,  tied  to  the  stake,  and  dragged  on  to  trial,  he  endea- 
vours to  make  the  best  of  it." 

James  shewed  cause  in  the  first  instance. — The  original  irregularity  con- 
sisted in  the  omission  of  the  date  in  the  issue ;  that  irregularity  was  waived 
by  the  defendant's  acceptance  of  the  issue,  and  it  was  subsequently  set  right 
upon  the  record.  The  case  of  Wight  v.  Perrere  has  been  set  aside  only 
yesterday,  by  the  Court  of  Exchequer,  in  a  case  of  Farting  v.  Cocker  ton  (g), 
which  was  similar  to  the  present,  and  where  Parke,  B.,  had  amended  the  writ 
*of  trial  at  chambers :  the  Court  decided  that  case  upon  the  authority  of  Cox  v. 
Painter  (A),  where,  after  the  jury  had  been  sworn  in  the  cause,  and  the  case 
on  both  sides  was  closed,  it  was  discovered  that  the  issue  on  the  Nisi  Priue  re- 
cord did  not  contain  the  date  of  the  writ  of  summons,  and  the  judge,  who  tried 
the  cause,  amended  the  record,  by  supplying  the  omission,  and  the  Court  of 
King* e  Bench  held  that  he  was  authorized  in  so  doing,  by  the  proviso  attached 
to  the  heading  of  the  forms  given  by  the  new  pleading  rules  (•" ),  viz.  "  that 

(a)  5  Dowl.  209.  (e)  3  Hing.  N.  C.  877. 

(6)  1  M.  &  W.  432.  (/)  4  M.  &  S.  4f>7. 

(c)  5  Dowl.  463;  S.  C.  1  Murphy  &  (g)  Fide  infra. 

Hurl.  39 ;  S.  C.  (nora.   White  v.  Far-         (h)  7  C.  &  P.  767 ;    I  Will.  Woll. 
r«\)  2  M.  &.  W.  288.  &  Dav.  228;  1  N.  &  P.  581. 

(d)  4  Dowl.  189  ;  2  C.  R.  &  M.  415.  (1)  R.  H.  4  VV.  4. 
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Common  Pleas,  in  case  of  non-compliance  (with  the  forms  there  given),  the  Court,  or  a 
Blissett      judge,  may  give  leave  to  amend."    In  all  the  cases  where  the  Court  has 

Tmant  n0t  amended'  Sreat  stre88  is  laid  uP°n  tne  fact  of  tne  defendant's  not  having 
appeared;  but  where  he  has  appeared,  and  fought  his  battle  to  the  best  of  his 
ability,  the  Court  will  never  allow  him  to  avail  himself  of  a  captious  objection. 
The  defendant  cannot  be  damnified  in  the  present  case ;  he  knows  the  date 
of  the  writ  of  summons ;  and  when  the  issue  was  delivered,  with  the  omission 
of  the  date,  he  should  have  applied  to  have  it  amended ;  the  irregularity 
is  altogether  in  the  issue,  and  not  in  the  writ  of  trial.  In  the  form  already 
referred  to  is  given  the  form  of  a  writ  of  trial,  and  it  is  nowhere  there 
said  that  the  writ  must  follow  the  issue.  It  states,  that  the  date  of  the 
writ  of  summons  is  to  be  inserted,  and  that  the  declaration  and  pleadings  are 
to  be  recited ;  but  from  the  beginning  to  the  end,  there  is  no  reference  to  the 
issue ;  the  record,  therefore,  here  is  strictly  according  to  the  form  given,  and 
it  would  be  monstrous  to  contend,  that  the  plaintiff  having  fallen  into  an 
error  in  making  out  the  issue,  should  persevere  in  it,  and  engraft  it  upon  the 
record. 

[Mr.  James  in  the  course  of  his  argument,  having  mentioned  that  Mr.  R. 
V.  Richard*,  who  was  in  Court,  had  made  the  motion  in  Farwig  v.  Cocker* 
ton,  the  Lord  Chief  Justice  referred  to  him  for  the  facts  of  that  case;  when 
the  learned  gentleman  stated,  that  the  variance  in  that  case  was,  that  the  date 
of  the  summons  was  inserted  in  the  issue,  but  omitted  in  the  writ  of  trial ; 
that  the  defendant,  as  in  this  case,  had  objected  before  the  jury  was  sworn, 
and  afterwards  conducted  his  case  under  protest ;  that  after  the  trial  Mr. 
Baron  Parke,  upon  the  application  of  the  plaintiff  at  chambers,  ordered  the 
record  to  be  amended,  and  that  upon  the  defendant's  applying  yesterday  to 
set  aside  such  order,  the  Court  refused  him  a  rule  (A).] 

Wilde,  Serjeant,  in  reply. — It  would  be  absurd  to  contend,  thai  a  man,  by 
protesting  against  a  proceeding,  could  be  supposed  to  acquiesce  in  it;  and  it 
would  be  hard  upon  a  defendant  to  be  compelled  to  stand  by  and  hear  his 
character  attacked,  without  taking  any  part  in  the  proceedings,  and  merely 
reserving  to  himself  the  right  to  object  to  their  regularity.  This  case  is 
stronger  than  those  in  which  the  defendants  did  not  appear,  for  in  such  cases, 
a  defendant  shewed  he  was  indifferent  which  way  the  trial  went  Although  it 
is  not  said  in  terms,  that  the  writ  of  trial  is  to  agree  with  the  issue,  it  was 
obvious  that  it  ought  to  do  so ;  for  they  ought  both  to  be  correct  transcripts 
of  the  roll:  it  might  be  said  that  no  rolls  in  reality  exist,  but  in  contemplation 
of  law  they  do, 

Tindal,  C.  J, — I  am  of  opinion,  that  the  decision  of  this  Court  in  Wor- 
thington  v.  Wigley  was  correct,  and  am  not  disposed  to  depart  from  it ;  that 
case  is  similar  to  the  present,  the  only  material  difference  being,  that  there 
the  defendant  did  not  appear  at  the  trial,  while  here  he  did  appear,  but  under 
protest ;  and  I  agree  with  what  has  been  said,  that  it  would  be  hard  upon  the 
defendant  to  be  compelled  to  stand  by  at  the  trial  and  have  a  speech  made 
against  him,  possibly  involving  his  character,  without  being  at  liberty  to  make 
a  reply,  in  order  to  entitle  himself  to  object  to  an  irregularity  in  the  record. 
I  am  clearly  of  opinion  that  the  writ  of  trial  ought  to  bo  a  virtual  incorpo- 

(Jc)  See  the  case  reported,  1  Horn  &  HurUtone,  z\ 


Esdaile  and  others  v.  Marshall. 
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ration  of  the  issue ;  and  as  the  issue  here  did  not  contain  the  date  of  the  writ  Common j>Uas. 
of  summons,  the  insertion  of  such  date  in  the  writ  of  trial,  constituted  a  vari- 
ance. If  the  plaintiff  had  persisted  in  the  mistake,  the  case  would  have  been 
different,  there  would  have  been  no  variance;  and  leave  might  perhaps  have 
been  given  to  amend  the  omission,  though  I  give  no  opinion  upon  that  point ; 
but  here  something  is  put  upon  the  record,  which  was  not  in  the  issue, 
and  a  party  has  clearly  no  right  to  take  such  liberties  with  the  record. 

Park,  J.— I  am  of  the  same  opinion,  and  consider  the  decision  in  Wor- 
tkmgtom  v.  Wigley  to  be  good  law ;  the  difference  between  that  case  and 
the  present  is  in  favour  of  this  application.  There  would  be  the  greatest 
danger  in  allowing  parties,  or  their  attornies,  to  alter  the  records  of  the  Court. 
As  to  the  defendant's  having  appeared,  I  cannot  conceive  that  his  doing  so 
under  a  protest,  can  put  him  in  a  worse  situation  than  if  he  had  retired  ;  the 
case  of  Hoii  v.  Meddowcroft  differs  from  the  present  case  in  its  facts,  but 
Lord  EUenborouyKe  strong  language  in  that  case,  is  peculiarly  applicable  to 
the  present. 

Vaughan,  J. — I  have  certainly  no  inclination  to  depart  from  the  former 
decision  of  this  Court ;  here  is  a  clear  variance  between  the  record  and  the 
issue,  introduced  by  the  insertion  of  a  date  by  the  attorney,  and  I  think  we 
ought  not  to  allow  the  record  to  be  thus  touched  by  unhallowed  and  unau- 
thorised hands ;  it  is  a  great  presumption  in  the  parties  to  do  so.  As  to  the 
argument,  that  a  party,  on  discovering  an  error  in  the  record,  ought  to  with- 
draw from  the  trial,  it  seems  to  me  that  it  would  lead,  very  needlessly,  to 
great  expense ;  having  protested  against  the  proceeding,  he  was  under  no 
necessity  of  standing  by  and  hearing  his  character  attacked. 

Bosanquet,  J. — I  am  also  of  opinion  that  Worthington  v.  Wigley  is  an 
authority  in  point ;  indeed,  this  case  is  stronger,  for  that  was  merely  the 
omission  of  the  dates  of  the  pleadings,  while  here  the  omission  is  the  date  of 
the  very  commencement  of  the  action,  which  is  much  more  important.  It  is 
said,  that  the  form  given  by  the  new  rules,  does  not  require  any  recital  of  the 
issue,  but  only  that  the  proper  dates  should  be  inserted ;  but  the  proper 
dates  are  also  required  to  be  inserted  in  the  issue ;  and  I  hold  it  to  be  clear 
that  the  writ  of  trial  should  accord  with  the  issue.  As  to  the  defendant's 
appearing  under  protest,  I  agree  with  the  rest  of  the  Court,  for  the  reasons 
already  given,  that  it  does  not  amount  to  a  waiver. 

Rule  absolute  with  costs. 


Jan.  16. 


rpHIS  was  an  action  by  the  indorsees  against  the  acceptor  of  a  bill  of  ex-  Where  the  de- 
change,  which  became  due  in  August,  1826,  in  which  the  plaintiffs  had  SSwSf  and  tbl 
ftigned  final  judgment.  pteintiff  pro- 


ceeded against 
aim,  inanon- 


.....        ^       -         ,.  __.         .  ,  aim,  inanon- 

bailable  action,  by  a  durrnajot  to  compel  an  appearance,  and  signed  judgment  by  default,  the 
Court  let  him  in  to  plead  upon  his  entering  a  common  appearance,  without  imposing  any  other  con* 
ditians  upon  him.    A  judgment  under  such  circumstances  is  not  however  irregular. 
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Wilde,  Serjeant,  obtained  a  rule  nisi  last  Term,  to  set  aside  this  judgment 
for  irregularity.  His  affidavits  stated,  that  up  to  the  year  1833,  the  defend- 
ant resided,  without  concealment,  in  England;  that  in  that  year  he  went  to 
Boulogne,  where  he  had  been  since  living,  and  that  no  demand  upon  the  bill 
had  been  made  upon  him  previously  to  his  leaving  England.  It  also  appeared, 
that  the  present  action  was  commenced  by  summons,  in  January,  1836 ;  that 
the  plaintiffs,  upon  an  affidavit  that  they  had  made  enquiries  at  the  defendant's 
"  last  supposed  place  of  abode,"  (but  which  did  not  state  that  the  requisite 
appointments  had  been  made),  obtained,  from  a  learned  judge  at  cham- 
bers, an  order  for  a  distringas  to  compel  an  appearance;  that  upon  the 
return  of  nulla  bona,  the  plaintiff  entered  the  appearance  for  the  defendant, 
and  subsequently  signed  judgment  by  default  against  him;  and  that  the 
first  intimation  the  defendant  had  of  the  action,  was  by  the  institution  of  pro- 
ceedings against  him,  founded  on  such  judgment,  in  the  local  Court  at 
Boulogne.  The  defendant  also  stated,  that  he  ha,d  a  good  defence  to  the  ac- 
tion ;  but.  he  did  not  state  that  such  defence  was  "  upon  the  merits."  The 
main  ground  of  the  defence  was  stated  to  be,  that  the  bill  had  been  altered 
after  acceptance.  The  learned  Serjeant  argued,  that  the  distringas  issued 
irregularly,  the  defendant  being  resident  abroad  at  the  time.  Fraser  v. 
Case  (a). 


W.  H.  Watson,  now  shewed  cause.— His  affidavits  stated,  inter  alia,  that 
the  plaintiffs  were  wholly  ignorant  of  defendant's  residence  abroad.  He  sub- 
mitted, it  was  in  the  discretion  of  the  judge  to  order  the  distringas  to  issue, 
and  that  there  was  no  irregularity  in  the  judgment.  The  utmost  the  Court 
would  do,  would  be  to  let  the  defendant  in  to  plead,  in  which  case  they  might 
impose  conditions  upon  him,  one  of  which  would  be,  that  he  should  not  plead 
the  Statute  of  Limitations ;  but  conGne  himself  to  the  defence,  as  to  the  alleged 
alteration  in  the  bill. 

Wilde,  Serjeant,  in  reply. 

Tindal,  C.  J. — It  appears  to  me  that,  looking  at  the  affidavits  upon  which 
the  distringas  fssued,  and  taking  into  consideration  the  fact  of  the  defend- 
ant's residence  abroad,  such  writ  issued  improperly,  but  I  car  not  say  that  it 
was  irregular.  Under  these  circumstances,  the  defendant  must  be  let  in  to 
plead,  and  the  only  condition  we  shall  impose  upon  him  is,  that  he  enter  a 
common  appearance. 

Rule  accordingly. 

(a)  1  Duwl.  725;  2  Mo.  &  S.  720;  9  Bing.  464. 


Jan,  16. 


Newton  v.  Spencer. 


T&flGHTMAN  had  obtained  a  rule  nisi,  to  review  the  Master's  taxation 
of  the  costs  of  the  plaintiff's  attorney.     The  action  had  been  com- 
menced in  this  Court,  on  the  12th Mag,'  1837,  by  a  gentleman  who  at  the 


Wtere  an  at- 
torney, not  ad- 
mitted in  C.  P. 
commenced  an 
action  there 
before  the 

Statute  7  W.  4,  and  I  Vice.  56,  came  into  operation:— Held,  he  wai.  only  entitled  to  hia  .cost* 
subsequently  to  that  time. 
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time  was  an  attorney  of  the  other  Courts,  but  had  not  been  admitted  in  this  Common  Pleas, 
Court  On  the  15th  of  July  the  royal  assent  was  given  to  the  Statute  7  W.  4,      Nbwton 
and  1  V.  c.  56 ;  by  sec  4  of  which  it  is  enacted,  "  that  any  person  who  shall  «• 

have  been  duly  admitted  an  attorney  in  any  one  of  her  Majesty's  Courts  of  **MCE*« 
law  at  Westminster,  shall  be  at  liberty  to  practise  in  any  other  of  her  Ma- 
jesty's Courts  of  law  at  Westminster,  although  he  may  not  have  been  ad- 
mitted an  attorney  thereof;  and  that  no  person,  having  been  duly  admitted 
an  attorney  or  solicitor  in  any  of  her  Majesty's  Courts  of  Law  or  Equity  at 
Westminster,  shall  be  prevented  from  recovering  or  receiving  the  amount  of 
any  costs  which  would  otherwise  have  been  due  to  him,  by  reason  of  his  not 
being  admitted  an  attorney  or  solicitor  of  the  Court,  in  which  such  costs  shall 
have  been  incurred."  The  action  was  continued  after  that  Act  came  into 
operation,  and  the  plaintiff  had  obtained  judgment.  The  learned  counsel 
contended,  that  the  Act  was  prospective  only,  and,  therefore,  that  the  at- 
torney was  not  entitled  to  his  costs. 

Wilde,  Serjeant,  now  shewed  cause,  and  argued  that  the  Act  was  re* 
trospective. 

Wightman,  in  reply,  repeated  his  former  arguments,  and  cited  Latham  v. 
Hide  (a),  as  an  authority  to  shew,  that  if  an  attorney  practise  in  a  Court  in 
which  he  has  not  been  admitted,  he  cannot  maintain  an  action  for  his  fees ; 
nor  even  for  money  out  of  pocket ;  in  this  case,  at  all  events,  the  attorney 
was  not  entitled  to  his  costs,  before  the  Act  came  into  operation. 

Tixdal,  C.  J.,  (after  reading  the  section  of  the  Act) ; — I  am  of  opinion  that 
these  words  are  not  retrospective.  Previously  to  this  Act,  no  person  who 
was  not  an  attorney  of  this  Court  could  sue  here ;  this  Act,  for  the  first  time, 
enables  an  attorney  of  one  Court,  to  transact  business  in  any  other,  and  also 
to  receive  fees.  The  operation  of  this  must  be  prospective ;  otherwise,  if  a 
suit  had  been  commenced  in  this  Court  three  years  ago,  by  an  attorney  of 
one  of  the  other  Courts,  who  had  not  been  admitted  in  this,  and  judgment 
was  not  signed  till  after  the  Act  came  into  operation,  its  effect  would  be,  that 
he  might  recover  all  his  former  costs.  The  attorney,  however,  is  I  think  en- 
titled to  such  costs  as  have  been  incurred  since  the  Act  came  into  operation. 
Rule  absolute,  as  to  so  much  of  the  costs  as  became 
due  before  the  Act  came  into  operation. 

(a)  1    Dowl.  594;  1  C.  &  M.    12&      Jcrvi*  v.  Drives,  4  Dowl.  764;  Jones 
Bat  tee  (as  to  a  country  attorney  con-      v.  Jones, 5  Id.  474 ;  2M.&W.  323. 
ducting  a  suit  through  a  London  agent), 


Dyke  v.  Duke  and  another,  Sheriff  of  Middlesex.  Jan.  it. 

PJASE  against  the  Sheriff  of  Middlesex,  for  not  arresting  R.  W.  S.  upon  a  There  it  no 
capias,  at  the  suit  of  the  plaintiff.     Plea,  that  the  plaintiff  did  not  be-  * "*jjjaln 
lore,  or  at  the  time  of,  the  delivery  of  the  said  writ  of  capias  to  the  defendants,  plaintiff  upon 

nil  delivery  of 
ft  capiat  to  the 
sheriff,  to  give  him  such  information  as  will  enable  him  to  identify  and  arrest  the  defendant. 
Therefore,  a  plea  by  the  sheriff,  in  an  action  against  him  for  not  arresting,  that  after  the  de- 
livery of  the  writ,  and  before  a  countermand  by  the  plaintiff,  the  latter  had  given  him  no  sue* 
formation :— i/rW,  bad  on  demurrer. 
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Gmmo*  Pleat,  nor  at  any  time  before  the  commencement  of  the  suit,  give  or  furnish,  or 
cause  to  be  given  or  furnished  to  the  defendants,  nor  were  they,  during  any 
part  of  the  time  aforesaid,  supplied  with,  or  in  possession  of,  any  sufficient 
description  or  knowledge  of  the  said  R.  W.  S.,  or  of  his  person,  so  as  to  ena- 
ble them  to  discover,  recognise,  identify,  or  arrest  the  said  R.  W.  & ;  and  the 
plaintiff,  during  all  the  time  aforesaid,  wholly  neglected  and  omitted  to  give,  or 
furnish  to  the  defendants,  any  sufficient  description  or  knowledge  of  the  said 
R.  W.  S.,  or  of  his  person,  &c. ;  and  the  plaintiff,  during  the  time  aforesaid, 
that  is  to  say,  after  the  delivery  of  the  writ,  and  before  (he  com- 
mencement of  this  suit,  to  wit,  &c,  instructed  and  directed  the  defendants 
to  forbear  to  arrest  the  said  R.  W.  S.,  whereby  and  by  reason  of  such  in- 
struction and  direction,  as  last  aforesaid,  the  defendants  were  hindered  and  pre- 
vented from  arresting  the  said  R.  W.  S.,  &c. 

Demurrer  inde,  stating  that  the  said  plea,  so  far  as  it  is  pleaded  as  a  defence 
to  the  defendants  not  arresting  the  said  R.  W.  &,  between  the  time  of  the  de- 
livery of  the  said  writ,  and  the  time  when  the  plaintiff  instructed  the  defend- 
ants so  to  forbear  to  arrest  the  said  R.  W.  S.,  amounts  to  no  more  than  a 
plea  of  not  guilty ;  and  that  the  said  plea  being  bad  in  part,  is  bad  for  the 
whole ;  and  that  though  the  plea  is  pleaded  to  the  whole  of  the  count,  it  does 
not  confess,  and  avoid,  or  traverse  and  deny  the  cause  of  action  therein  men- 
tioned, so  far  as  it  relates  to  the  defendants  not  taking,  or  causing  to  be  taken, 
and  arresting  the  said  R.  W.  &,  by  virtue  of  the  said  writ,  between  the  time 
of  the  delivery  thereof  to  the  defendants,  and  the  time  when  the  plaintiff  in- 
structed the  defendants  to  forbear  to  arrest  R.  JV.  S.  :  and  that  it  is  not  al- 
leged or  averred  in  the  plea,  that  the  defendants  gave  any  notice  to  the  plaintiff 
that  they  had  not  any  sufficient  knowledge  of,  or  information  as  to  R.  W.  &, 
or  his  person,  so  as  to  enable  the  defendants  to  recognise  or  identify,  or  arrest 
R~  W.  S. ;  and  that  it  is  admitted  by  the  plea,  by  implication,  that  the  plain- 
tiff did  furnish  the  defendants  with  some  description  of  R.  W.  8.;  yet  it  is 
not  averred  or  alleged,  in  what  respect  and  why,  the  description  and  informa- 
tion were  insufficient. 

R.  V.  Richards,  (with  whom  was  Wilde,  Sergeant,)  in  support  of  the 
demurrer.  The  first  part  of  the  plea,  if  good  at  all,  amounts  to  the  general 
issue,  as  it  denies  the  breach  of  duty  alleged  to  have  been  committed  by  the 
defendant  (a),  in  the  interval  between  the  delivery  of  the  writ  and  the  coun- 
termand of  the  arrest.  But,  in  fact,  it  contains  no  answer  at  all ;  the  defend- 
ants do  not  even  aver  that  they  did  not  know  either  who  R.  W.  S.  was,  or  that 
he  was  in  their  bailiwick ;  nor  do  they  traverse  the  allegations  in  the  decla- 
ration, that  the  defendants  had  notice  that  he  was  in  their  bailiwick,  and  that 
they  might  have  arrested  him.  The  plea  assumes  that  even  if  the  defendants 
had  been  acquainted  with  the  person  of  R.  JV.  S.f  they  were  under  no  obli- 
gation to  arrest  him,  unless  the  plaintiff  had  pointed  him  out  to  them  ;  but 
there  is  no  pretence  for  saying  that  the  plaintiff  has  any  such  duty  cast  upon 
him  by  law  ;  if  it  were  so,  and  he  failed  to  give  the  sheriff  the  requisite  infor- 
mation, the  latter  might  have  his  action  against  him  in  case  he  lost  his  pound- 
age. In  Brown  v.  Jarvis  (6),  it  is  laid  down,  that  it  is  the  duty  of  the  sheriff 
to  arrest  the  party  on  the  first  opportunity  that  he  can,  and  that  if  he  does  not 
do  so,  he  is  guilty  of  negligence,  and  will  be  liable  for  any  damage  which  may 

(a)  R.  H.  4  W.  4,  Pleadings  in  Parti-         (b)  I  M.  &  W.  704 ;  5  Dew.  281. 
miliar  Actions,  IV.  (Case) ;  I  Words.  203. 
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result  from  that  negligence.  The  same  principle  had  been  established  in  GmnumPUat. 
Betkferd  r.  Montague  (c),  and  also  as  to  the  sheriff's  duty  to  sell  within  a 
reasonable  time  alter  a  seizure,  under  ifi.fa.  in  Jacobs  v.  Humphrey  (<f)t  and 
Bales  v.  Wingfield  (*).  In  Gibbon  v.  Coggon  (/),  Lord  Ellenborough  cer- 
tainly ruled  that  notice  of  a  defendant's  being  within  a  bailiwick,  given  to  the 
under  sheriff's  agent  in  town,  was  no  evidence  of  such  notice  to  the  sheriff, 
which  would  seem  to  infer,  that  such  a  notice  was  necessary;  but  in  a  later 
case  the  Court  of  King's  Bench  held,  that  it  was  not  necessary  for  a  plaintiff 
in  a  suit,  to  give  notice  to  the  sheriff  where  he  might  find  the  defendant,  in 
order  to  arrest  him  ;  Dean  of  Hereford  v.  Macknamara  (g).  The  former 
part  of  this  plea  therefore  being  bad,  the  whole  of  it  is  bad.  Com.  Diq. 
Header,  (c.  36.) 

Kennedy,  (with  whom  was  Talfourd,  Serjeant,)  in  support  of  the  plea. 
An  objection  might  possibly  have  been  made  to  the  plea,  upon  the  score  of 
duplicity,  but  as  it  was  not  demurred  to  upon  that  ground,  the  plaintiff  can- 
not now  take  advantage  of  it,  Hancock  v.  Protcd  (A).  [Tindal,  C.  J. — I  do 
not  see  how  the  plea  can  be  said  to  be  double,  as  it  does  not  contain  two  an- 
swers to  the  whole  of  the  declaration ;  the  first  part  professes  to  offer  an  excuse 
on  the  part  of  the  sheriff,  for  not  arresting  the  party  up  to  a  certain  period  ; 
the  second  pert  gives  another  excuse  for  the  non-arrest,  after  that  period ; 
namely,  the  plaintiff's  express  instructions  to  forbear  arresting ;  this  is,  no 
doubt,  a  good  answer  to  so  much  of  the  cause  of  action  as  it  seeks  to  cover, 
and  the  only  question  is,  whether  the  first  part  of  the  plea  is  good  or  not] 
The  first  part  alleges,  that  the  sheriff  had  no  information  from  the  plaintiff  to 
enable  him  to  identify  R.  W.  S.;  and  the  question  of  law  will  be,  whe- 
ther the  plaintiff  was  bound  to  furnish  the  sheriff  with  such  information.  The 
defendant  insists  that  he  was.  There  is  certainly  no  direct  authority  for  such 
a  position.  [Boeanquet,  J. — Inactions  against  the  sheriff  for  not  arresting, 
it  is  never  laid  in  the  declaration  as  a  condition  precedent  to  be  performed 
on  the  part  of  the  plaintiff.]  The  plea  "states,  that  the  defendants  were  not  in 
possession  of  any  sufficient  description  or  knowledge  of  the  said  R.  W.  &, 
or  of  his  person,  so  as  to  enable  them  to  discover,  recognise,  identify,  or  arrest 
him."  This  is  a  sufficient  excuse.  In  the  Dean  of  Hereford  v.  Macknamara, 
Baytey,  J.,  intimated,  that  the  sheriff  might  have  a  good  defence  by  shewing 
that  he  was  ignorant  of  the  person  of  the  party  to  be  arrested  (»).  Gibbon  v. 
Coggon,  is  a  strong  authority  in  favour  of  the  defendants,  and  it  has  never 
been  overruled.  The  plaintiff  is  surely  bound  to  set  the  sheriff  in  motion,  by 
giving  him  the  requisite  information.  [Faughan,  J. — The  delivery  of  the 
writ  to  him,  sets  him  sufficiently  in  motion.]  The  only  information  the  writ 
gives,  is  as  to  the  name  and  residence  of  the  defendant,  it  gives  none  as  to  his 
person.  A  plaintiff  ought  to  give  all  the  information  to  a  sheriff  which  he 
himself  possesses.  The  old  doctrine,  that  the  sheriff  is  bound  to  know  every  in- 
habitant in  his  bailiwick,  will  not  be  resorted  to  now-a-days  (A.)  [Tindal,  C.  J.— 


(c)  2  Etp.  475.  (h)  I  W.  Saund.  336  c,  337  a.,  and 

(«0  2  C.  &  M.  413.  see  337  b.,  n.  (3.) 

\e)  2N.&M.831.  (05D.&R.97. 

/)  2  Camp.  189.  (k)  "  If  an  officer  arrest  another  man 

)  5  D.  U  R.  95.  who  is  not  the  defendant,  he  shall  be  a 


2 


v. 
Dues. 
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CommtmPUat.  The  sheriff  is  bound  to  make  enquiries.]  It  is  the  ordinary  practice  in  the  sheriffs 
Dyke  office,  for  the  plaintiff  to  give  such  information.  [Tindal,  C.  J. — Can  the 
Court  take  notice  cf  the  practice  of  the  sheriff's  office?]  The  Court  must 
know  that  the  sheriff  never  personally  interferes  in  arrests,  and  that  the  officer 
who  makes  the  arrest,  is  generally  appointed  by  the  attorney  for  the  plaintiff. 
In  HouUitch  v.  Birch  (l)9  the  Court  did  take  notice  of  the  practice  of 
taking  a  defendant  to  a  lock-up-house  («i).  The  sheriff  is  not  liable  to  the 
parties  for  every  neglect  of  the  King's  writ,  as  is  evident  from  Lord  Cokes 
Commentary  upon  the  Statute  of  Westminster  (»).  As  to  the  argument,  that 
this  part  of  the  plea  amounts  to  the  general  issue,  the  declaration  avers  that 
R.  W.  S.  was  in  the  bailiwick,  and  that  the  sheriff  might  have  taken  him  ; 
this  is  mere  matter  of  inducement,  but  the  sheriff  was  bound  to  notice  it  in 
some  manner,  and  he  pleads  in  confession  and  avoidance,  admitting  that  the 
party  was  in  his  bailiwick,  but  alleging  that  he  could  not  take  him,  by  reason  of 
the  want  of  information.  The  plea  of  the  general  issue,  since  the  new  rules,  puU 
in  issue  only  the  fact  of  the  alleged  commission  or  omission  complained  of,  but 
not  its  wrongful  character.  Stanndiffe  v.  Hardwick  (o)9  Franhtm  v.  Fal- 
mouth (p),  Sums  v.  Chaplin  (?),  Wright  v.  Lainson  (r).  Assuming, 
however,  the  first  part  of  the  plea  to  be  no  answer  in  law,  still  it  would  be 
a  question  whether  it  was  not  surplusage ;  it  appears  by  the  latter  part  of 
the  plea,  that  the  plaintiff  countermanded  the  arrest,  and  the  negligence,  if 
such  it  were,  on  the  part  of  the  sheriff,  in  the  short  interval  between  the  dell- 
very  of  the  writ  and  the  countermand,  was  merely  passive ;  heiiad  four  months 
to  execute  the  writ  in  ;  there  is  no  special  damage  laid  in  the  declaration,  and 
the  Court  will  not  assume  that  the  plaintiff  has  sustained  any. 

Tindal,  C.  J.— I  am  of  opinion  that  this  plea  is  bad.  I  do  not  think  it  is 
necessary  to  go  into  the  question  as  to  the  general  issue,  for  I  think  the  plea 
is  bad  upon  other  grounds.  It  purposes  to  give  an  answer  to  the  charge  in 
the  declaration ;  now  the  declaration  charges  the  sheriff  with  not  having  ar- 
rested the  defendant  in  the  former  action,  according  to  the  exigency  of  a  writ  of 
capias,  and  his  duty  as  sheriff;  the  defendants,  as  sheriff,  plead  that  the  arrest 
was  countermanded  by  the  plaintiff,  but  as  that  defence  would  not  cover  the 

trespasser,  and  if  the  plaintiff  shew  him      Commentary   to   F.  N.  B.  ut   supra 

w£ntl^  Dalion  *****  u   theref™   *   «t25 

sort"       Bra    AhV    ^|rei0nJre8pa2"      8afer  f°r  t,IC  8heriff>  •»  ™ch  «««.  to 

Jrlsoass  99  cft£;  ifufSFT*  *'      T *  Lli  retMrn'  that  thcre  *  di™«  «f 
rrespass,m >, citing  1 1  H.  4,  90.  "Note,      that    name   and   surname    within    his 

JS  WlZlTn  '  th/Ce  °-f  ^  n.a,"e  "f  w»*  &c>  and  that  therefoTe  he  knew 

J.  &,  yeoman  m  2>.  and  one  »  impleaded,  not  upon  which  of  them  to  execute  te 

andac«p,«r  is  awarded,and  the  sheriff  writ"     Office  of  SheliT  can 22 i * 

taketh  another  of  them,  still  false  im-  lb.  cap.  6l                  *'      P'      ' 

pnsonment  heth  not,  for  it  is  the  name  (/)  4  Taunt  608 

mm* ;  (as  to  which,  see  F.  N.  B.  267.)         ( »)  2  In«t.  4AQ  fo- 


.    .    •    ,      ^  *    \   .  .      -  *  2~^""w'"mwv  *"w  »"i"cu  ai,  tuc  trim  : 

S*?*.L  (M  *°  wh,e?'  **  F<  N' R  W.)  (»)  2  Inst.  449,  &c. 

But  the  contrary  is  said  in  the  same  (o)  1  Gale,  127-2C   M   &  B    l 

year,  M  E.  4.)  fo.  84 ;  and  that  the  3  £>owl.  762           '                  &  ""  * 

writ  of  frl*e  imprisonment  well  lieth,  (»)  1  Har.  &  Wol.   I  •  4  N  8 

for  the  thervff  stall  take  notice  who  i,  330 ;  2  A.  &  E.  452°  4  Dowl  65 

sued,  at  hu  own  peril.       lb.    Fm,x  (9")  1  N.  &  P.  129  •  5  Dowl  429 

Impruonment  19 ;  and  eee  lb.  Idempti-  (r)  2  M.  &  W  739 

tote nomnit, 9.  See  al«o  Sir M.  HaUt  '                   ' 
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whole  period  of  lime  between  the  delivery  and  the  return  of  the  writ,  they  say 
that  prior  to  such  countermand,  the  plaintiff  "  did  not  give  or  furnish,  &c." 
(his  Lordship  read  that  portion  of  the  plea).  This,  however,  is  no  answer  to 
the  charge  in  the  declaration ;  it  assumes  that  as  a  condition  precedent  to  its 
becoming  the  duty  of  the  sheriff  to  arrest,  it  was  the  duty  of  the  plaintiff  to 
?ire  the  sheriff  certain  information,  as  to  the  person  of  the  defendant  in  that 
writ;  but  I  am  not  aware  that  there  is  any  such  duty  imposed  by  law  upon 
a  plaintiff:  at  any  rate,  the  plea  would  be  bad  in  this  respect,  that  it  does  not 
even  allege  that  such  was  the  duty  of  the  plaintiff.  There  is  no  precise  autho- 
rity hearing  upon  the  point,  but  the  principle  of  the  case  that  has  been  cited, 
The  Dean  of  Hereford  v  Macknamara  is  certainly  strongly  against  the  defend- 
ants. They  have  undertaken  to  set  up  a  special  justification  against  a  charge 
of  negligence,  and  they  are  bound  to  make  it  out ;  they  have  not  done  so, 
however,  as  to  part  of  such  charge,  and  the  plea  therefore  being  bad  in  part,  is 
bad  for  the  whole. 

Park,  J. — I  am  of  the  same  opinion.  The  case  just  referred  to  by  my 
lord  is,  to  my  mind,  decisive  of  the  present  question.  The  sheriff  says  the 
plaintiff  was  bound  to  point  out  the  former  defendant  to  him,  but  non  constat, 
that  he  was  himself  acquainted  with  the  defendant's  person. 

Yaughan,  J. — I  own  .1  think  that  the  former  part  of  the  plea  does  amount 
to  the  general  issue ;  but  independently  of  that  objection,  the  plea  is  undoubt- 
edly bad ;  it  is  said  that  taking  the  two  parts  of  the  plea  together,  they  make 
bat  one  defence  ;  but  the  first  part  assumes  a  duty  to  exist  on  the  part  of  the 
pbintiff,  which  the  defendants  have  no  right  to  assume ;  and  the  second  part  is 
dearly  no  answer  to  the  whole  of  the  action ;  the  plea,  therefore,  is  no  defence. 


Bosaiiqubt,  J.— I  also  am  of  opinion  that  this  plea  is  bad  in  substance. 
(His  lordship,  after  reading  the  first  part  of  the  plea,  continued),  this,  if  it 
were  good  law,  would  establish  a  condition  precedent  on  the  part  of  the  plain- 
tiff, of  which  he  would  always  have  to  allege  and  prove  the  performance,  before 
be  could  have  his  right  of  action  against  the  sheriff.  I  think  it  was  at  least 
incumbent  on  the  sheriff  to  aver,  that  he  had  used  his  best  endeavours  to  find 
out  the  party. 

Judgment  for  the1  plaintiff. 

Hartshornb  v.  Watson. 


Jan.  17. 


1.  Where  a 
lease  contained 


QOVENANT  against  the  assignee  of  a  lease,  for  non-payment  of  rent. 

Fourth  piea. — That  in  and  by  the  said  supposed  indenture,  it  was  provided,  "  p^,^  tnat 

that  if  the  said  rent  should  be  behind  or  unpaid  for  the  space  of  fourteen  days  up°n  breach 

next  after  any  of  the  days  of  payment,  or  if  the  said  A.  C,  (the  lessee),  his  covenants 

executors,  &ct  should  neglect  or  fail  in,  or  be  guilty  of,  a  breach  or  non-per-  {J^JJ  ™  ^ 

fcnnance  of  any  of  the  covenants,  &c,  in  the  said  indenture  contained,  on  the  lessee,  Ac, 

the  lessor 
night  re-enter  on  the  premises,  "and  the  same  have  again,  as  if  the  said  lease  had  never 
been  made  :" — Hell,  the  proper  cons' ruction  of  this  proviso  was,  that  the  lease  was  to  be  void 
from  and  alter  the  re-entry  by  the  lessor,  and  not,  as  was  contended,  that  the  lease  was  there- 
by rendered  void  ah  initio. 

2.  Therefore,  where  thr»  lessor  having  entered  for  breach  of  covenant  for  payment  of  rent ; 
— Held,  he  could  maintain  covenant  against  the  assignee  for  the  arrears  of  such  rent. 

3.  In  covenant  for  tent  in  arrear,  where  the  defendant  in  his  plea  stated  that  the  lease  con- 
tained such  a  proviso  as  above,  and  then  alleges  a  breach  of  covenant  by  non-payment  of 
six  quarters*  rent,  and  a  re-entry  by  the  plaintiff  in  respect  thereof:  the  plaintiff  is  entitled  to 
treat  this  plea  as  divisible,  and  to  reply  to  part  of  it,  and  demur  to  the  residue. 


Watson. 
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Common  Pleat,  part  of  the  said  A.  C,  his  executors,  &c.,  to  be  performed  and  kept,  then,  and 
Habtshorne  ^rom  henceforth,  it  should  and  might  be  lawful  to  and  for  the  said  plaintiff, 
^  ^  his  executors,  &c.,  into  and  upon  any  part  of  the  said  demised  premises,  in 
the  name  of  the  whole  to  re-enter,  and  the  same  to  have  again,  as  if  the  said 
indenture  had  never  been  made,  as  by  the  said  indenture,  &c.  And  the  de- 
fendant saith,  that  during  the  said  term,  in  and  by  the  said  indenture  granted, 
to  wit,  on,  &c.,  default  was  made  in  the  payment  of  the  said  rent  reserved, 
that  is  to  say,  for  the  said  arrears  of  rent  which  the  plaintiff  seeks  to  recover 
in  this  action,  to  wit,  the  said  sum  of  132/.,  in  the  said  declaration  mentioned, 
and  the  said  A.  C.t  Ac,  therein  neglected  and  foiled  in,  and  was  guilty  of  a 
breach  and  non-performance  of  the  covenants,  clauses,  conditions,  and  agree- 
ments in  the  said  indenture  contained,  on  the  part  of  the  said  A.  C,  &c,  to 
be  performed  and  kept,  to  wit,  in  the  non-payment  of  the  said  rent,  for  the 
term  and  said  arrears  in  the  said  declaration  mentioned.  Whereupon  the 
plaintiff,  by  reason  thereof,  after  the  said  132/.  of  the  rent  aforesaid,  for  the 
space  aforesaid,  had  been  and  was  in  arrear  fourteen  days  after  the  day  of  pay- 
ment thereof,  to  wit,  on,  &a,  and  before  the  commencement  of  this  suit,  into 
and  upon  all  and  every  part  of  the  said  demised  premises  re-entered,  and  the 
same  had  again,  as  if  the  said  lease  had  never  been  made,  whereby  the  said 
rent  reserved  and  arrears  thereof,  and  the  said  indenture  whereby  the  same 
was  reserved  and  granted,  became  and  were  extinguished,  merged,  and  re- 
leased; and  this  the  defendant  is  ready  to  verify,  &c. 

Fifth  plea. — That  the  said  supposed  causes  of  action,  in  the  said  declaration 
mentioned,  did  not,  nor  did  either  or  any  part  thereof,  accrue  within  six  years 
next  before  the  commencement  of  this  suit ;  and  this  the  defendant  is  ready  to 
verify,  &c. 

Replication*  and  demurrer*.— To  the  4th  plea,  except  so  far  as  the  same 
relates  to  the  non-payment  of  25/.  of  the  rent  aforesaid,  for  the  space  of  one 
quarter  of  a  year  of  the  said  term,  to  wit,  the  last  quarter  thereof  mentioned 
in  the  said  declaration,  that  the  plaintiff  did  not,  by  reason  of  the  non-payment 
of'he  said  rent,  in  the  said  declaration  mentioned,  or  any  part  thereof,  except 
the  non-payment  of  the  said  rent  for  the  last  mentioned  quarter,  into,  or  upon 
all  or  any  part  of  the  demised  premises  re-enter,  or  the  same  have  again,  as  if 
the  said  lease  had  never  been  made  in  manner  and  form,  as  the  said  defendant 
hath  above  in  her  said  fourth  plea  alleged.  And  this  the  plaintiff  prays  may 
be  enquired  of  by  the  country,  &c. 

And  as  to  the  said  fourth  plea,  so  far  as  the  same  relates  to  the  non-pay- 
mnnt  of  the  said  sum  of  25/.  of  the  rent  aforesaid,  for  the  said  space  of  one 
quarter  of  a  year  of  the  said  term,  to  wit,  the  said  last  quarter  thereof  men- 
tioned in  the  said  declaration,  the  plaintiff  says  that  the  said  fourth  plea,  so 
far  as  the  same  relates  to  the  non-payment  of  the  said  last  mentioned  sum  of 
25/.,  is  not  sufficient  in  law.  [The  point  of  law  stated  in  the  margin  was,  that 
the  re-entry  did  not  extinguish  the  rent  then  due,  or  bar  the  plaintiff's  right 
of  action  for  the  non-payment  thereof.] 

Joinder — To  the  fifth  plea,  so  far  as  the  same  relates  to  the  non-payment 
of  the  sum  of  25/.  of  the  rent  aforesaid,  for  one  quarter  of  a  year  of  the  said 
term,  to  wit,  the  last  quarter  thereof  mentioned  in  the  said  declaration,  that 
the  said  cause  of  action  in  the  declaration  mentioned,  so  far  as  the  same  relates 
to  the  non-payment  thereof,  did  accrue  to  the  plaintiff  within  six  years  next 
before  the  commencement  of  this  suit ;  and  this  the  plaintiff  prays  may  l>e 
enquired  of  by  the  country,  Ac. 
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And  as  to  the  said  5th  plea,  so  far  as  the  same  relates  to  all  the  causes  of  Oommrm  Pleas. 
fiction  in  the  declaration  mentioned,  except  the  non-payment  of  the  said  last    Ha^^r 
mentioned  sum  of  25/.,  that  the  said  fifth  plea,  except  so  far  as  the  same  ». 

relates  to  the  non-payment  of  the  last  mentioned  sum  of  25/.,  is  not  sufficient      WATa0N- 
in  law.     [The  point  of  law  stated  was,  that  the  plaintiff's  right  of  action,  in 
respect  of  the  causes  of  action,  to  which  that  part  of  the  plea  which  is  de- 
murred to  relates,  is  not  limited  to  six  years.]  Joinder. 

Demurrers  to  replications.  As  to  the  replication  of  the  plaintiff,  .as  to  the 
plea  of  the  defendant,  by  her  fourthly  above  pleaded,  except  so  far  as  the  same 
relates  to  the  non-payment  of  25/.  of  the  rent  aforesaid,  for  the  space  of  one 
quarter  of  a  year  of  the  said  term,  to  wit,  the  last  quarter  thereof  mentioned  in 
tlie  said  declaration,  that  the  said  replication  is  not  sufficient  in  law,  &c.,  for 
that  the  amid  replication  professes  to  be  an  answer  to  part  of  the  defendant's 
fourth  plea  only,  whilst  the  plaintiff  demurs  to  the  rest  of  the  said  plea.  Joinder, 

A  similar  demurrer  to  the  replication  of  the  fifth  plea,  and  Joinder. 

Peacock,  in  support  of  the  first  set  of  demurrers  (to  the  pleas)  and  the  repli- 
cations^— Three  questions  arise  in  this  case ;  first,  whether  the  re-entry  of  the 
plaintiff  is  a  bar  to  the  action ;  secondly,  whether  six  years  is  the  period  of 
limitation  to  an  action  of  covenant  for  rent ;  and  thirdly,  whether  the  plaintiff 
can  reply  to  part  of  a  plea,  and  demur  to  another  part. 

As  to  the  first  point. — The  re-entry  by  the  plaintiff  is  no  bar  to  the  action; 
in  Pennants  case  (a),  it  is  said,  "  if  the  lessor  brings  an  assize  for  the  rent, 
he  relinquishes  and  waives  the  benefit  of  his  re-entry,  although  it  be  for 
the  rent  due  at  the  same  day ;  but  if  he  re-enters  first,  then  he  may  have*  an 
action  of  debt  for  the  rent  behind1'  (o).  The  plea  here  is  altogether  bad ;  it 
states  thai  the  landlord  re-entered  for  six  quarters9  rent,  which  it  is  clear  he 
could  not  do;  for  if,  as  the  the  plea  admits,  the  lease  was  in  existence  during 
the  tbne  that  the  last  quarter's  rent  was  accruing,  the  forfeiture  as  to  the  toe 
preceding  quarters  must  have  been  waived.  The  re-entry,  therefore,  could  only 
be  for  the  last  quarter,  Doe,  dem.  Wheeldon  v.  Paul  (c).  The  plea  is  bad 
alio  upon  another  ground.  At  common  law,  in  order  to  work  a  forfeiture,  there 
must  be  a  demand  of  the  rent  made,  with  certain  formalities ;  the  plea,  how- 
ever, contains  no  allegation  of  any  demand. 

As  to  the  second  point,  with  regard  to  the  Statute  of  Limitations. — The  re- 
cent case  of  Paget  v.  Foley  (d ),  has  decided,  upon  the  construction  of  the 
Statute,  3  &  4  W.  4,  c.  42,  s.  8,  that  six  years  is  not  a  limitation  for  an  action 

(a)  3Rep.  64a;S.  C.  (nom.  Hareyr.  writ  shall  recover  the  rent  for  which  he 
Oemaid);  Moore,  426,  456;  Cro.  Eliz.  re-entered."  So  in  Br.  Abr.  Tit  Ar- 
553,572.  rearaga,   11,  "He  who  re-enters  by 

(b)  3  Rep.  65  a,  citing  17  E.  3,  a  condition  for  non-payment  of  rent 
73;  18  E.  3, 10;  30  E.  3,  7;  38  E.  according  to  his  lease,  shall  have  the 
3,  10 ;  Lord  Coke,  however,  is  here  land  and  the  rent,  and  also  his  arrears, 
speaking  of  the  ease  of  a  lease  for  life,  but  queere,  if  he  does  not  enter  for 
and  says,  that  "  in  such  case"  the  a  year,  or  half  a  year  after  the  time  of 
rale  applies ;  but  in  F.  N.  B.  120,  H.  forfeiture,  for  the  remedy  for  the  rent 
(to  which  Lord  Coke  also  refers  in  was  incurred  after  the  time  of  the  re- 
MSffMe),  it  is  said,  "  if  a  man  lease  entry;"  and  see  Ibid.  Tit.  Entre  Con- 
landt  ftr  uemre,  rendering  rent,  and  for  geabie,  90 ;  see  also  in  Walker  e  Case, 
defiuiU  of  payment,  that  he  shall  re-  3  Rep.  23,  b. 

enter;  if  he  do  re-enter  in  the  land  for         (c)  3  C.  &  P.  613. 
non-payment  of  the  rent,  yet  he  may         (t/)2Hodg.32;3  Scott,  I20;2Bing 
hare  an  action  of  debt  for  the  rent  for      N.  C.  679. 
which  he  doth  re-enter,  and  in  the 
vol  1.  c 
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Common  Pl*u.  of  covenant ;  then,  as  the  second  pica  is  pleaded  to  the  whole  of  the  deck- 
Hartshorns   ration,  being  bad  in  part,  it  is  bad  altogether. 

»•  The  third  point  arises  upon  both  pleas,  to  each  of  which  the  plaintiff  has  re 

plied  as  to  part,  and  demurred  as  to  the  residue,  and  the  question  here  is, 
whether  these  pleas  are  in  their  nature  so  divisible  as  to  admit  of  this  method 
of  pleading.  The  plaintiff  contends  that  they  are ;  it  has  been  held,  that  where 
a  plea  is  pleaded  to  demands,  which  are  in  their  nature  several,  the  plaintiff  may 
treat  such  plea  as  separable  in  his  replication,  Vivian  v.  Jenkins  (e) ;  Causing 
v.  Paddon  (/),  is  to  the  same  effect ;  therefore,  as  the  plea  here  is  to  six  dis- 
tinct quarters9  rent,  it  is  the  same  as  if  there  were  a  separate  plea  as  to  each 
quarter.  Suppose  the  plaintiff  had  replied  to  the  whole  plea,  a  verdict  might  have 
been  found  for  him  in  part,  and  against  him  in  part,  according  to  Cousins 
v.  Paddon  ;  and  if  so,  the  plaintiff  might  have  raised  the  same  question,  by 
moving  for  judgment  non  obstante  veredicto  upon  the  part  of  the  pleas  found 
against  him ;  and  if  he  could  do  so,  why  should  he  not  raise  the  same  point  upon 
demurrer,  without  being  driven  to  the  useless  expense  of  going  to  trial  upon 
that  part  of  the  plea,  which  he  must  know  would  be  found  against  him,  as  being 
true  in  fact,  though  no  answer  in  law.  An  objection  may  also  be  taken  to  tlie 
form  of  the  plaintiff's  demurrers  to  the  replications.  For  he  demurs  to  the 
replications  merely,  and  alleges  as  a  cause  of  demurrer,  that  the  plaintiff 
has  demurred  to  another  part  of  the  plea.  Now,  it  is  a  rule  of  pleading, 
that  only  that  part  of  the  pleading,  which  is  demurred  to,  can  be  looked  at 
upon  the  argument  of  the  demurrer.  Upon  the  argument,  therefore,  of  the 
present  demurrers  to  the  replication,  the  Court  cannot  look  to  the  pleadings 
upon  the  other  parts  of  the  plea ;  and  if  not,  for  any  thing  that  appears,  the 
plaintiff  may  have  replied  to  the  other  parts  of  the  pleas,  and  then  according 
to  Vivian  v.  Jenkins,  the  replications  in  question  would  be  good.  If  the  de- 
fendant intended  to  have  availed  himself  of  the  demurrers  to  the  residue  of  the 
pleas,  as  a  reason  why  the  replications  demurred  to  were  bad,  he  should 
have  demurred  to  the  demurrers  and  replications,  as  one  entire  pleading.  In 
Cheasly  v.  Barnes  (g),  the  defendant  demurred  to  the  plaintiff's  replication 
and  new  assignment,  as  one  joint  pleading  bad  for  duplicity ;  but  as  there  can- 
not be  a  demurrer  upon  a  demurrer,  this  is  a  strong  argument  to  show  that 
a  replication  to  part  of  a  plea  cannot  be  demurred  to,  on  the  ground  that 
another  part  of  the  same  plea  has  been  demurred  to. 

Hoggins,  contrd — As  to  the  second  point,  arising  upon  the  Statute  of  Limi- 
tations, the  plea  must  be  given  up  upon  the  authority  of  Paget  v.  Foley  ;  the 
pleadings  in  this  case  were  framed  before  that  decision. 

As  to  the  first  point,  Pennant' 's  case  does  not  apply ;  it  is  there  said,  thai 
after  re-entry  an  action  of  debt  will  lie  against  the  lessee  for  the  arrears; 
but  this  is  an  action  of  covenant,  not  of  debt ;  and  it  is  against  the  assignee, 
not  the  lessee.  By  the  terms  of  the  lease,  upon  a  breach  of  covenant,  the  lessor 
is  authorized  to  re-enter  on  the  premises,  "  and  the  same  to  have  again,  as  if  the 
said  indenture  had  never  been  made."  The  plaintiff  by  his  replication  admits 
a  re-entry  as  to  the  last  quarter ;  then  the  question  arises,  what  is  the  mean- 
ing of  these  words  in  the  lease ;  if,  as  the  defendant  contends,  they  import  that, 
upon  the  re-entry,  the  lease  was  wholly  avoided,  then  it  is  clear  the  present 

(e)  1  H.  &  W.  468 ;  5  N.  &  M.  14;  (g)  10  East,  73.  See  also  Franks  v. 
3  A.  &  E.  741.  Morris,  lb.  81,  n. 


(  i)  I  Gale,  305;  2C..M,  &  R.  <A7 ; 


4IW488;  5Tyr.  585. 
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action  will  not  lie,  as  there  was  no  term  of  which  the  defendant  was  assignee.  Common  pu<%$. 
and  no  covenant  upon  which  the  plaintiff  could  sue.  Pennants  case  may,  per-  hArtshorke 
haps,  be  an  authority  to  shew  that  the  plaintiff  might  have  maintained  debt  for  "• 

nse  and  occupation ;  but  here,  there  was  no  privity  of  contract  between  the  par- 
ties, and  the  privity  of  estate  had  been  determined  by  the  lessor's  own  act. 
It  is  said  the  plea  is  defective,  in  not  stating  a  demand  previous  to  re-entry ; 
but  no  demand  is  stated  in  Pennant*  case ;  and  if  the  landlord  re-enters,  that 
is  sufficient  to  put  an  end  to  the  lease. — [Tindal,  C.  J. — You  need  not  argue 
that  point.] — The  words  of  a  lease  are  always  to  be  taken  against  the  grantor, 
and  the  Court  will  not  be  disinclined  to  enforce  this  rule,  in  a  case  where  the 
party  has  stood  upon  his  strict  rights,  and  enforced  a  forfeiture,  which  is  not 
favoured  in  law. 

No  argument  was  offered  as  to  the  third  point  made  on  behalf  of  the  plain- 
UIT. 

Tindal,  C.  J. — I  think  that  the  common  and  obvious  construction  of  this 
clause  in  the  lease  is,  that  from  the  time  of  the  re-entry  by  the  lessor,  the  lessee 
or  his  assignee  should  cease  to  hold  under  the  lease  ;  or,  in  other  words,  that 
the  lease  should  be  void  from  that  time ;  if  the  argument  on  the  part  of  the  de- 
fendant is  good  for  the  assignee,  it  is  equally  good  for  the  lessee,  and  then  it 
would  amount  to  this,  that,  if  the  lessor  had  re-entered  for  a  non-performance 
of  any  of  the  other  covenants  in  the  lease,  as,  for  instance,  for  non-repair, 
and  arrears  of  rent  had  been  due  at  the  time,  that  such  arrears  would  have 
been  lost  to  the  lessor  ;  this  is  certainly  not  the  true  construction  of  the  lease. 

Park,  J.,  and  Vaughan,  J.,  concurred. 

Bosanqubt,  J. — The  right  of  action  having  vested  in  the  lessor,  by  the 
breach  of  covenant,  it  cannot  be  considered  as  put  an  end  to  by  the  subsequent 
reentry. 

Judgment  for  the  plaintiff. 


Bliss  v.  Hale.  JaMt  l7. 


less 


QASE  for  a  nuisance.  The  declaration  stated  that  the  plaintiff,  before  User  of  a  mi 
and  at  the  respective  times  of  the  committing  of  the  several  grievances  JKTtSliJtJ 
by  the  defendant  hereinafter  mentioned,  was,  and  from  thence  hitherto  has  y«»™.  will  not 
been,  and  still  is  possessed  of  a  certain  messuage  or  dwelling-house  and  pre-  thwlforelto 
wises,  and  the  said  messuage,  Ac.,  the  said  plaintiff  and  his  family,  at  the  ■■  •ction°n 
■aid  several  times  thereinafter  mentioned,  occupied,  inhabited  and  dwelt  in,  Lula^Varfs- 
and  still  do  occupy,  inhabit  and  dwell  in.    And  the  defendant  before,  and  at  iD£STJL. 

«i         .«  _    .  .    .  '  candle  factory* 

we  said  respective  times  of  the  committing  of  the  said  several  grievances  »* « no  ae- 

Kereinafter  mentioned,  was  and  from  thence  liitherto  has  been  and  still  is,  dXdanthad 

possessed  of  certain  messuages,  houses,  buildings  and  premises,  contiguous  c*™6^  °n  the 

and  near  to  the  said  messuage,  Ac.,  of  the  plaintiff;  nevertheless,  the  defend-  yLl  blLT 

ant  well  knowing  the  premises,  but  contriving,  and  intending  to  injure,  pre-  £em£^fiSb£ 

judice  and  aggrieve  the  plaintiff  and  to  incommode  and  annoy  him  and  his  of.hia  Pr«- 

frniily,  in  the  possession,  occupation  and  enjoyment  of  his  said  messuage,  m"**' 

c  2 
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Common  Pleat.  &c.,  before  the  commencement  of  this  suit,  to  wit,  on,  &c.  and  on  divers 
Blisb  otner  days  and  times,  between  that  day  and  the  commencement  of  this  suit, 
Hale.  wrongfully  and  injuriously  exercised  and  carried  on,  in  and  upon  the  said 
messuages,  &c.,  of  him,  the  said  defendant,  (so  being  contiguous  and  near 
to  the  said  messuage,  &c,  of  the  plaintiff  as  aforesaid),  the  trade  or  business 
of  a  candle-maker  or  manufacturer  of  candles,  and  then  and  there,  to  wit, 
&c,  in  and  upon  the  said  messuages,  &c,  of  him,  the  said  defendant, 
did  wrongfully  and  injuriously  melt  and  prepare  and  cause,  &c.,  for  the 
making  and  manufacturing  of  candles,  divers  large  quantities  of  grease  and 
tallow;  and  did  then  and  there,  to  wit,  on,  &c.,  aforesaid,  in  and  upon  the 
said  messuages,  &c,  of  him,  the  said  defendant,  wrongfully  and  injuriously 
make  and  manufacture,  and  cause,  &c.,  divers  large  quantities  of  candles,  by 
means  of  which  several  premises,  divers  noisome,  noxious  and  offensive  va- 
pours, fumes,  smells  and  stenches,  on  the  several  days  and  times  aforesaid, 
arose,  issued  and  proceeded  from  the  said  messuages,  &c.,  of  the  said  defend- 
ant and  spread  and  diffused  themselves  over  and  upon  and  into  and  through, 
and  about  the  said  messuage,  &c,  of  the  plaintiff  and  the  air  in  and  over, 
through  and  about,  the  same  was  thereby  then  greatly  filled  and  impregnated 
with  the  said  noisome,  noxious  and  offensive  vapours,  &c.  and  was  then  ren- 
dered and  became  and  was  and  from  thence,  hitherto,  has  been  and  still  is 
greatly  corrupted,  offensive,  disgusting,  unwholesome  and  uncomfortable.  And 
the  said  defendant  also,  on,  &c.,  in  and  upon  the  said  messuages,  &c.,  of  him, 
the  said  defendant,  near  to  the  said  messuage,  &c,  of  the  plaintiff,  wrongfully 
and  injuriously  erected,  set  up  and  placed  and  caused,  &c,  divers,  to  wit,  four 
steam  engines,  and  other  machinery  and  divers  furnaces  and  stoves,  to  wit, 
six  furnaces,  and  six  stoves,  and  the  said  steam  engines  and  machinery  and 
the  said  furnaces  and  stoves  so  erected,  set  up  and  placed,  wrongfully  and  in- 
juriously kept  and  continued  for  a  long  space  of  time,  to  wit,  from  the  day 
and  year  last  aforesaid  hitherto,  and  on  the  said  day  and  year  last  aforesaid, 
and  on  other  divers  days  and  times  between  that  day  and  the  commencement 
of  this  suit  and  in  and  during  the  night  time  of  the  said  last  mentioned 
several  days,  wrongfully  and  injuriously  did  make  and  kindle,  and  cause,  &c., 
divers  great  fires  of  coals  and  other  fuel  and  materials  in  the  said  furnaces 
and  stoves  and  kept  and  continued  the  same  so  there  kindled  and  made 
for  divers  long  spaces  of  time,  to  wit,  for  the  space  of  forty-eight  hours,  on 
each  and  every  of  the  said  last  mentioned  several  occasions ;  and  did  also, 
on  the  several  days  and  times  last  aforesaid  and  in  and  during  the  night  tine 
of  the  said  last  mentioned  several  days,  wrongfully  and  injuriously  work  and 
use  tho  said  steam  engines  and  machinery  and  set  the  same  a-going,  and 
caused,  &c.,  and  kept  and  continued  the  same  so  at  work  and  a-going  as  afore- 
said, for  divers  long  spaces  of  times,  to  wit,  for  the  space  of  forty-eight  hours, 
on  each  and  every  of  the  said  last  mentioned  several  occasions.  By  means  of 
which  several  last  mentioned  premises,  divers  other  noxious,  offensive,  sul- 
phurous and  unwholesome  smokes,  steams,  smells  and  vapours,  and  divers 
large  quantities,  as  well  of  soot,  ashes,  dirt,  dust,  cinders  and  filth,  as  also 
of  sparks  and  of  flakes  of  fire  on  the  several  days  and  times  last  aforesaid, 
arose,  and  were  produced,  and  emitted  from  the  said  furnaces  and  stoves  of 
the  defendant,  and  from  his  said  messuages,  &c.  and  the  chimneys,  windows, 
and  apertures  thereof,  and  entered  into  and  spread  and  diffused  themselves 
over  and  upon  and  into  and  through  and  about  the  said  messuages,  &c.,  of 
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the  plaintiff,  so  thai  the  air  oyer  and  about  and  through  the  said  messuage,  Common  Pleat. 
4c,  of  the  said  plaintiff,  on  the  several  days  and  times  last  aforesaid,  was         BlisT 
and  from  thence  hitherto  has  been  and  still  is  thereby  greatly  filled  and  im-  *• 

pregnated  with  the  said  last  mentioned  smokes,  &c.,  and  with  the  said  soot,  *° 

Ac;  and  thereby,  then  became  and  was,  and  from  thence  hitherto  has  since, 
and  yet  is  still  further  corrupted  and  rendered  still  more  uncomfortable  and 
unwholesome ;  and,  thereby,  also  divers  large  quantities,  as  well  of  the  said 
soot,  &c.,  as  also  of  the  Baid  sparks  and  flakes  of  fire,  on  the  several  days  and 
times  last  aforesaid,  fell  and  settled  in  and  about  the  said  messuages,  &c,  of 
the  plaintiff,  and  the  rooms  and  chambers  thereof  and  the  furniture  and  other 
goods  and  chattels  of  the  plaintiff,  then  being  in  the  same,  and  greatly  dirtied, 
damaged,  and  spoiled  the  said  messuage,  &c.  and  the  said  furniture,  &c,  of 
the  plaintiff  therein ;  and  also  by  means  of  the  said  premises  on  the  several 
days  and  times  last  aforesaid,  and  in,  and  during  the  night  time  of  the  said 
last  mentioned  several  days  the  walls  and  partitions  and  other  parts  of  the 
said  messuage,  Ac,  of  the  plaintiff,  became  and  were  greatly,  and  alarmingly 
heated  and  in  danger  of  taking  fire,  and  so  continued  for  divers  long  spaces 
of  time,  to  wit,  for  the  space  of  seventy-two  hours  successively,  on  each  and 
every  of  the  said  last  mentioned  several  occasions.  And,  also,  on  the  seve- 
ral days  and  times  last  aforesaid,  and  in,  and  during  the  night  time  of  the  said 
last  mentioned  several  days,  during  the  natural  and  proper  hours  of  rest  of 
the  said  plaintiff  and  his  family,  inhabiting  the  said  messuage,  &c.  of  the 
plaintiff,  divers  loud  jarring  and  annoying  sounds  and  noises,  and  divers 
great  and  dangerous,  and  alarming  shakings,  concussions  and  vibrations  of 
and  in  the  said  messuage,  Ac.  of  the  plaintiff,  were  made  and  occasioned  by 
and  through  the  working  and  using  of  the  said  steam  engines  and  machinery, 
by  the  said  defendant  as  aforesaid ;  and  the  said  defendant  also  on  the  several 
days  and  times  aforesaid,  in  and  by  divers  other  ways  and  means,  wrongfully 
and  injuriously  caused  and  procured  divers  other  noxious,  offensive  and  un 
wholesome  vapours,  Ac,  to  arise  and  ascend  near  to,  and  spread  and  diffuse 
themselves  in,  and  about  the  said  messuage,  Ac.,  of  the  plaintiff,  in  and  by 
divers  other  ways  and  means,  wrongfully  and  injuriously  and  to  a  dangerous 
and  alarming  degree  heated  and  caused  and  procured  to  be  heated,  the  said 
messuage,  Ac.,  of  the  plaintiff,  and  the  walls  and  partitions  thereof;  and  also 
on  the  several  days  and  times  aforesaid,  in  and  during  the  night  time  of  the 
said  several  days  and  times,  the  said  defendant  in  and  by  divers  other  ways 
and  means,  wrongfully  and  injuriously  made,  and  caused  and  procured  to  be 
made,  divers  other  loud  and  alarming  sounds  and  noises,  near  to,  and  about 
the  said  messuage,  &c,  of  the  plaintiff,  and  thereby  caused  and  produced 
divers  other  great,  and  annoying,  and  dangerous,  and  alarming  skakingB,  Ac., 
of,  and  in  the  said  messuage,  Ac.,  of  the  plaintiff;  by  means  of  all  which  said 
several  premises,  the  said  plaintiff  and  his  family  inhabiting  the  said  messuage, 
Ac.,  of  the  plaintiff,  on  the  several  days  and  times  aforesaid,  and  in  and  dup- 
ing the  night  time  of  the  said  several  days,  were  greatly  annoyed,  disturbed, 
and  harrassed,  and  lost  and  were  deprived  of  their  natural  rest  and  sleep ; 
and  the  said  messuage,  &c,  of  the  plaintiff  were  thereby,  then  rendered  and 
became,  and  were  from  thence,  and  hitherto  have  been  and  still  are  uncomfort- 
able and  wholly  unfit  for  habitation  ;  and  the  said  plaintiff,  thereby,  during 
all  the  time  aforesaid  has  been  and  still  is  greatly  inconvenienced  and  an.- 
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C.mmfinPieas.  noyed  in  the  use,  possession,  and  enjoyment  of  his  said  messuage,  Ac.    And 
Bliss         ftl60  by  means  of  the  premises,  the  said  plaintiff  during  all  the  time  aforesaid, 
*•  has  been  and  still  is  hindered  and  prevented  from  exercising  and  carrying  on 

his  trade  and  business  of  a  brush-maker,  in  so  beneficial  and  profitable  a  man- 
ner, as  he  before  the  committing  of  the  said  grievances  by  the  defendant,  had 
been  used  and  accustomed  and  would,  but  for  the  committing  of  those  griev- 
ances, have  continued  to  do;  and  the  said  plaintiff  has  thereby  lost,  and  been 
deprived  of  divers  great  gains  and  profits,  which  he  otherwise  might  and  would 
have  derived  and  acquired  from  his  said  trade  and  business ;  and  the  said 
plaintiff  has  been  and  is  by  means  of  the  premises,  otherwise  greatly  injured 
and  damnified,  to  the  plaintiff's  damage,  &c. 

^  Second  plea. — And  for  a  further  plea  in  this  behalf,  as  to  the  exercising 
and  carrying  on,  in  and  upon  the  said  messuages,  &c.,  of  him,  the  said  de- 
fendant, (so  being  contiguous  and  near  to  the  said  messuage,  Sec.,  of  the  said 
plaintiff,)  the  trade  or  business  of  a  candle  maker,  or  manufacturer  of  candles, 
and  as  to  the  melting  and  preparing,  and  causing,  Sec.,  for  the  making  and 
manufacturing  of  candles,  the  said  large  quantities  of  grease  and  tallow ;  and 
as  to  the  making  and  manufacturing,  and  causing,  Sec.,  the  said  large  quanti- 
ties of  candles ;  and  as  to  the  erecting,  setting  op  and  placing  and  causing, 
&c.,  a  certain  part  of  the  said  machinery  and  furnaces  and  stoves,  to  wit, 
three  furnaces  and  three  stoves,  and  keeping  and  continuing  the  same  so 
erected,  set  up  and  placed,  for  the  said  space  of  time  in  the  declaration  men- 
tioned, and  as  to  the  making  and  kindling  and  causing,  &c.,  the  said  fires  of 
coals  and  other  fuel  and  materials  in  the  said  furnaces  and  stoves,  and  keep- 
ing and  containing  the  same,  so  there  kindled  and  made;  and  as  to  the 
working  and  using  the  said  machinery  in  the  plea  above  mentioned,  and  set- 
ting the  same  a-going,  and  causing,  &c.,  and  keeping  and  continuing  the  same 
so  at  work  and  a-going,  as  aforesaid ;  and  causing  and  procuring  the  said  other 
noxious,  offensive  and  unwholesome  vapours,  &c,  to  arise  and  ascend  near  to 
and  spread  and  diffuse  themselves  in  and  about  the  said  messuage,  &c.,  of 
the  plaintiff  and  the  walls  and  partitions  thereof;  and  also  as  to  the  making 
and  causing  and  procuring  to  be  made  the  said  other  sounds  and  noises  near 
to  and  about  the  said  messuage,  Sec,  of  the  plaintiff,  and  thereby  causing 
and  producing  the  said  other  shakings,  &c.,  of  and  in  the  said  messuage,  Sec, 
of  the  plaintiff;  the6aid  defendant  says,  that  the  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action,  thereof,  against  him ;  because  he  says,  that  he,  the 
defendant,  was  possessed  of  his  said  messuages,  $c,  in  the  declaration  men- 
tioned, for  a  long  space  of  time,  to  wit,  for  the  space  of  three  years,  next  be- 
fore the  plaintiff' became  possessed  of  his  said  messuage,  &c.,  in  the  declaration 
mentioned,  and  before  he,  the  plaintiff  occupied,  inhabited  and  dwelt  in  the 
same ;  and  that  before  and  at  the  time  when  the  defendant  first  became  and 
was,  possessed  of  his  said  messuage,  houses,  buildings  and  premises,  the 
said  furnaces  and  stoves,  in  the  introductory  part  of  this  plea  mentioned,  had 
been,  and  then  were,  erected,  set  up  and  placed  in  and  upon  the  same.  And 
the  defendant  further  saith,  that  he,  the  defendant,  always,  to  wit,  from  the 
time  at  which  he  so  became  possessed  of  his  said  messuages,  &c,  as  aforesaid, 
thence,  until  and  at  and  after  the  plaintiff  so  became  possessed  of  his  said  mes- 
suage, &c,  as  in  the  declaration  mentioned,  and  with  his  family  dwelt,  occu- 
pied and  inhabited  as  aforesaid,  and  thence  hitherto,  hath  always  used,  exer* 
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cised  and  carried  on  the  said  trade  and  business  of  a  candle-maker  and  manu-  Common  J*kat. 
lecturer  of  candles,  and  made  and  manufactured  candies  at  and  in  and  upon  the 
same,  and  during  all  that  time  hath  continued  to  use,  exercise  and  carry  on 
the  said  trade  and  business  of  a  candle-maker  and  manufacturer  of  candles, 
and  to  make  and  manufacture  candles  at,  and  in,  and  upon  the  said  premises, 
and  to  melt  and  prepare,  and  cause,  &c,  for  the  making  and  manufacturing 
of  candles,  the  said  large  quantities  of  grease  and  tallow,  and  hath  kept  and 
continued  the  said  furnaces  and  stoves  so  erected,  set  up  and  placed ;  and  hath 
continued  to  make  and  kindle,  and  cause,  &c,  the  said  great  fires  of  coals  and 
other  fuel  and  materials  in  the  said  furnaces  and  stoves,  and  to  keep  and 
continue  the  same  so  there  kindled  and  made,  and  to  work  and  use  the  said 
machinery,  and  to  set  the  same  a-going,  and  to  cause,  &c,  and  to  keep  and 
continue  the  same  so  at  work  and  a-going  as  aforesaid ;  and  to  cause  and  pro- 
cure noxious,  offensive  and  unwholesome  vapours,  &c,  to  arise  and  ascend 
near  to,  and  to  spread  and  diffuse  themselves  in,  and  about,  the  said  messuage, 
ftc.,  of  the  plaintiff,  and  to  heat,  and  cause  and  procure  to  be  heated  the  said 
messuage,  Ac.,  of  the  plaintiff,  and  the  walls  and  partitions  thereof;  and  to 
make,  and  procure  to  be  made,  sounds  and  noises,  to  and  about  the  said 
messuage  or  dwelling  house  and  premises  of  the  plaintiff,  and  thereby  cause 
and  produce  shakings,  concussions  and  vibrations  of,  and  in,  the  said  mes- 
suage or  dwelling  house  and  premises  of  the  plaintiff,  in  the  same  manner 
and  form  and  degree,  and  to  the  same  extent,  and  at  the  same  hours  and 
times  and  seasons,  as  at  the  said  times  when,  &c,  in  the  said  declaration 
mentioned,  and  in  the  introductory  part  of  this  plea  mentioned ;  and  the  same 
during  all  that  time,  and  at  the  said  times,  &c,  were,  and  still  are,  requisite 
and  necessary  to  enable  the  said  defendant  to  carry  on  his  said  trade  and 
business,  in  and  upon  the  said  premises,  in  the  same  manner  and  form,  and  to 
the  same  extent,  as  he,  the  defendant,  carried  on  the  same  at  the  time  when 
the  plaintiff  came  to  his  said  premises  in  the  said  declaration  mentioned,  near 
to,  and  adjoining  to,  the  premises  and  business  of  the  defendant,  so  carried  on 
as  aforesaid ;  and  the  defendant  in  fact  saith,  that  he,  the  defendant,  lawfully 
eojoyed  his  said  premises,  manufactory  and  business  before  the  plaintiff  came 
to  occupy,  or  was  possessed  of,  his  said  premises  in  the  said  declaration  men- 
tioned, in  the  same  condition,  extent,  manner  and  form  as  he  enjoyed  and 
possessed  the  same,  at  the  said  times  when,  &c.,  in  the  said  declaration  men- 
tioned, and  of  right  ought  still  lawfully  to  enjoy  the  same  without  interruption 
or  suit  of  the  said  plaintiff,  and  this  the  defendant  is  ready  to  verify,  where- 
fore he  prays  judgment,  &c 


Demurrer. — And  as  to  the  plea  of  the  defendant,  by  him  secondly  above 
pleaded,  the  plaintiff  saith  that  the  said  second  plea  is  not  sufficient  in  law,  and 
the  plaintiff,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, states  and  shews  to  the  Court  here  the  following  causes  of  demurrer  to 
the  said  second  plea,  (that  is  to  say),  that  the  defendant  in  and  by  his  said 
second  plea,  attempts  to  justify  the  committing  of  the  grievances  in  the  intro- 
ductory part  of  the  plea  mentioned,  on  the  ground  that  he  was  possessed  of 
his  premises  on  which  the  nuisances  are  carried  on,  for  a  certain  space  of  time, 
(to  wit),  three  years,  before  the  plaintiff  and  his  family  came  to  live  in  the  ad- 
joining premises,  and  that  during  all  that  time,  and  ever  since,  he,  the  defend- 
ant, has  carried  on  the  nuisances  to  the  same  extent,  and  in  the  same  manner,  as 


Hale. 
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Comma*  PUat.  at  the  said  several  times,  when,  &c. ;  whereas  the  said  matters,  so  stated  by  the 
Bliss  defendant  in  his  said  second  plea,  do  not,  in  law,  constitute  any  justification 
r!*._  or  excu8e  for  the  committing  of  the  said  grievances  ;  and  also,  that  the 
defendant,  in  his  said  second  plea,  claims  for  himself  a  right  to  continue  the 
said  nuisances,  in  the  introductory  part  of  that  plea  mentioned,  without  suit  or 
interruption  from  the  plaintiff;  but  the  defendant  in  his  said  second  plea  shewn 
no  sufficient  ground  or  foundation  in  law,  whereon  to  rest  the  said  claim  of 
right ;  and  if  the  said  second  plea  is  to  be  understood  as  claiming  such  right 
on  the  ground  of  user,  or  length  of  enjoyment,  then  the  said  second  plea  is  bad, 
by  reason  that  no  length  of  enjoyment  can  confer  a  right  to  the  continuance 
of  nuisances,  of  the  nature  and  description  i>f  those  in  the  introductory  part 
of  the  said  second  plea  mentioned,  the  same  being  not  only  grievous  and  in- 
tolerable to  the  plaintiff  individually,  but  amounting,  in  fact,  to  public  nui- 
sances ;  and  even  if  it  be  granted,  that  any  length  of  enjoyment  can  confer  a 
right  to  the  continuance  of  such  nuisances,  at  any  rate  the  period  of  enjoy- 
ment necessary  for  that  purpose,  cannot  be  taken  at  less  than  20  years,  and 
then  the  said  plea  is  bad,  by  reason  that  it  does  not  shew  an  uninterrupted 
user  and  enjoyment  for  the  said  period  of  twenty  years,  but  merely  states 
that  the  defendant  carried  on  his  noxious  and  offensive  trade,  and  committed 
the  other  nuisances  for  three  years  before  the  time  at  which  the  plaintiff  and 
his  family  came  to  reside  in  the  adjoining  premises,  by  which  the  defendant 
could  not  at  that  time  have  acquired  any  right  to  the  continuance  of  the  said 
nuisances,  and  it  is  not  shown  how  long  afterwards  the  plaintiff  and  his 
family  lived  in  the  said  premises  before  the  present  action  was  commenced, 
or  that  the  plaintiff  acquiesced  in  the  continuance  of  the  said  nuisances,  so 
long  as  together  with  the  foregoing  period  of  three  years,  to  make  up  the  re- 
quisite length  of  enjoyment ;  but  on  the  contrary,  it  is  consistent  with  the  said 
second  plea,  that  the  present  action  was  brought  by  the  plaintiff  immediately 
after  he  came  to  live  in  his  said  premises ;  and  so  that  the  6aid  noxious  trade 
and  other  nuisances,  instead  of  twenty  years,  have  been  carried  on  little  more 
than  three  years,  and  that  not  in  the  time  of  plaintiff;  or  if  the  said  second 
plea  is  to  be  understood  as  founding  the  defendant's  claim  to  the  uninterrupted 
continuance  of  the  said  nuisances,  solely  on  the  fact  that  the  said  nuisances 
existed  and  were  carried  on  upon  the  defendant's  premises,  before  and  at  the 
time  the  plaintiff  and  his  family  came  to  live  in  the  adjoining  premises,  then 
the  said  second  plea  is  bad,  by  reason  that  such  fact  of  itself  constitutes  no 
ground  or  foundation  in  law  whereon  to  rest  such  claim ;  and  if  it  be  granted 
that  circumstances  might  exist  which  would  render  the  fact  of  the  plaintiff  and 
his  family  having  come  to  the  said  nuisances,  when  they  were  already  exist- 
ing, an  answer  to  this  action,  as  if  the  said  noxious  trade  of  the  defendant  had 
been  originally  set  up,  and  the  said  nuisance  commenced,  in  a  place  remote 
from  human  habitation,  and  the  house  occupied  by  the  plaintiff  and  his  family 
had  been  afterwards  built  in  the  neighbourhood  of  the  said  nuisances,  still  the 
said  second  plea  is  bad  by  reason  that  no  such  circumstances  are  therein  stated 
or  shown  to  have  existed  in  the  present  case ;  but  in  this  respect  it  is  consist- 
ent with  the  said  second  plea,  that  the  said  obnoxious  and  offensive  trade  was 
set  up  by  the  defendant,  and  the  said  nuisances  commenced  in  a  populous  and 
thickly  inhabited  neighbourhood,  and  the  house  of  the  plaintiff  built  adjoining 
to  the  premises  of  the  defendant  long  before  the  latter  were  converted  to  such 
obnoxious  and  offensive  uses;  or  if  the  said  second  plea  is  to  be  understood  as 
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justifying  the  continuance  of  the  said  nuisances,  on  the  ground  that  the  said  Common  Pleas, 
nuisances  have  been  so  long  borne  with  in  the  neighbourhood,  that  the  same         Bu8g 
cannot  be  as  bad  as  to  afford  any  jtfst  cause  of  complaint  to  the  plaintiff,  then  *• 

inasmuch  as  the  said  second  plea  does,  in  that  case,  merely  deny  that  the 
matters  therein  sought  to  be  justified  are  to  be  regarded  as  nuisances  at  all, 
the  said  second  plea  is  bad  as  amounting  to  the  general  issue  of  not  guilty ; 
and  also,  that  the  said  second  plea  is  bad  for  uncertainty  in  this,  to  wit,  that 
it  does  not  distinctly  appear,  nor  can  it  be  collected  from  the  said  second  plea, 
on  what  ground  exactly  the  said  second  plea  is  to  be  understood  as  founding 
(he  right  therein  claimed  by  the  defendant  to  the  continuance  of  the  said  nui- 
sances, whether  on  length  of  enjoyment,  or  solely  on  the  fact  of  the  plaintiff 
having  come  to  the  said  nuisances,  or  on  the  ground  that  the  said  nuisances 
had  not  been  found  annoying  in  the  neighbourhood ;  and  the  said  second  plea  is 
also  bad  for  uncertainty  in  this,  to  wit,  that  although-  the  said  second  plea 
states  that  the  defendant  lawfully  carried  on  the  said  nuisances,  before  the  plaintiff 
came  to  his  said  premises,  and  of  right  ought  still  to  carry  on  the  same  as 
before!  ret  there  is  nothing  whatsoever  in  the  said  second  plea  to  shew  that 
tiie  said  nuisances  at  the  time  the  plaintiff  so  came  to  his  said  premises,  or  at  any 
time  since,  or  even  at  any  time  befor  3,  were  lawful,  as  in  the  said  second  plea 
k  alleged,  and  the  said  Becond  plea  is,  in  divers  other  respects,  uncertain,  in- 
feasible,  informal,  and  insufficient. 

Butt,  for  the  demurrer,  relied  upon  Elliotson  v.  Feetham  (a),  where  a 
similar  plea  alleging  the  user  by  defendant  for  ten  years,  was  held  insufficient 

Begging,  in  support  of  the  plea,  referred  to  Com.  Dig.  Tit.  Action  upon 
t*e  Com  for  a  Nuisance  (A.);  where,  after  stating  that  an  action  lies,  "  if  a 
man  erect  any  thing  offensive  too  near  the  house  of  another,  that  it  becomes 
useless  thereby,  as  a  swine-sty  or  a  tallow-furnace ;"  it  is  added,  "  but  if  he 
he  a  chandler,  qutere"  (6).  The  nuisance,  if  it  be  one,  arises  from  the  exercise 

v«)  1  Hodg.  259;  2  Scott,  174;  2  was,  because  he  kept  the  greaves  so  long 

Bine,  ft  C.  134.  before  he  melted  ft,  that  it  stank,  and 

(6)  Citing  1  Bol.  88, 1. 48 ;  2  Rol.  139,  had  audi  an  ill  smell.   But  this  question, 

'  Z    The  first  passage  (translated  1  whether  it  lay  against  a  chandler,  came 

Vis.  Abr.  Action*^  (N.  b.)  Nusance,  not  in  question  in  the  King's  Bench/* 

P.  565,)  refers  to  the  case  oi  Morley  v.  (sc.  in  motion  of  arrest  of  judgment,) 

Pngnel  in  HL  R   14  Car.  I,  (reported  "  because  it  did  not  appear  in  the  decla- 

*U  Cro.  Car.  510,)  which  was  an  action  ration  that  he  was  a  chandler" 

V  ao  innkeeper  against  the  defendant  In  the  second  passage  in  Rolls  (cited 

for  erecting  a  furnace  in  a  room  in  his  in  Com.  Dig.  ut  supra,  and  translated  16 

Loose  next  the  inn,  in  which  he  melted  Vin.  Abr.  tfu&ance,  (F.)  it  is  said  "  if 

•linking  tallow  and  stinking  greaves,  by  a  man  makes  candles  in  a  vill,  by  which 


i  of  the  ill  smell  whereof,  the  guests  he  causes  a  noisome  scent  to  the  inha- 
*f  the  inn  forbore  to  come  thither ;  it  bitanta,  yet  this  is  not  any  nuisance, 
»  stated  in  Rolle,  that  "  upon  the  evi-  for  the  needfulness  of  them  will  dis- 
rate, it  appeared  that  the  defendant  pense  with  the  noisomeneas  of  the  smell; 
'»»  chandler,  and  he  melted  it  for  the  (car  le  needfulness  de  eux  dispensera 
**?  of  bis  trade.  Bat  then  it  was  pro-  ove  le  noisomeness  del  smell.)"  This 
"d,  that  Ait  tallow  and  greaves  was  not  doctrine  is  laid  down  under  the  head- 
tt*  the  tallow  and  greaves  of  other  ing,  "  What  act  or  thing  shall  be  said, 
tkedlerg  ;  for  Ms  was  a  nuisance  to  a  common  nuisance;'*  "  but  the  reanun- 
rJ'  mkde  town,  and  so  presented  at  the  ableneas  of  this  opinion/*  (says  Mr. 
W;  and  the  reason  of  the  nuisance  Serjeant  Hawkina)    (a),   seeiua  justly 

(a)  I  P.  C.  694,  ed  Curwood 
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Common  Pleas,  of  a  legal  and  useful  trade,  which  was  carried  on  by  the  defendant  before  the 
Bu88         plaintiff  became  possessed  of  his  premises ;  the  plaintiff  therefore  came  to  the 


Hale. 


nuisance  of  which  he  complains. 

Tindal,  C.  J. — It  might  as  well  be  said  that  if,  before  the  plaintiff  became 
possessed  of  his  property,  over  which  there  was  a  water  course,  the  defendant 
had  stopped  the  same,  (which  is  a  private  nuisance,  like  the  present),  the 
plaintiff  would  not  have  a  right  of  action  against  him.  The  plaintiff  in  this 
case  complains  of  a  nuisance  arising  to  him,  from  the  contiguity  of  the 
defendant's  candle  factory  and  steam  engine ;  the  defendant  says,  he  carried 
on  the  business  of  candle  maker,  and  used  the  factory  and  engine  for  three 
years  before  the  plaintiff  came  into  possession  of  his  house;  this  is  clearly  no 
answer  in  law ;  when  the  plaintiff  came  into  possession,  he  had  all  the  rights 
that  were  necessary  to  the  enjoyment  of  his  property.  The  present  case 
is  governed  by  Elliotson  v.  Feetham. 


to  be  questionable,  because  whatever 
necessity  there  may  be  that  candles  be 
made,  it  cannot  be  pretended  to  be  ne- 
cessary to  make  them  in  a  town ;  and 
surely  the  trade  of  a  brewer  is  as  neces- 
sary as  that  of  a  chandler ;  and  yet  it 
seems  to  be  agreed,  that  a  brew  house 
erected  in  such  an  inconvenient  place, 
wherein  the  business  cannot  be  carried  * 
on  without  greatly  incommoding  the 
neighbourhood,  may  be  indicted  as  a 
common  nuisance  (b} ;  and  so  in  the 
like  case  may  be  a  glass-house  (c),  or 
swine  yard"  (d).  In  Jones  v.  Powell  (e) 
Dodderidge,  J.  says  "  If  a  chandler 
erects  a  melting-house,  it  is  a  common 
nuisance;"  but  his  Lordship  quaintly 
adds,  "  if  a  man  is  so  tender  nosed  (si 
home  est  cy  tender  nosed,)  that  he  cannot 
endure  sea-coal,  he  ought  to  let  his 
house"  (0-  See  Matthews  v.  Cary  (g) 
which  was  an  action  of  trespass,  for 
breaking  and  entering  and  taking  goods ; 
the  defendant  pleaded  that  the  plaintiff 
(being  a  tallow  chandler)  was  presented 
at  a  Court  Leet  for  a  nuisance  in  melt- 
ing tallow  to  the  annoyance  of  the 
neighbours,  and  amerced  therefore,  and 
justified  the  distress  in  respect  thereof; 
the  plaintiff  replied  de  injuirdt  SfC,  abs- 
que hoc  that  he  did  melt  tallow  to  the 
annoyance  of    the  neighbours.     The 

(b)  See  R.  v.  Morris,  infra.  That  an  action  lies  for  such  nuisance,  see  Jones  v  „ 
Powell,  Hutt  145 ;  Palm.  136,  cited  Com.  Dig.  ut  supra ;  but  see  lb.  (C.)  contra- 

(c)  R.  v.  Brookes,  Tremaine,  P.  C.  195;   see  R.  v.  Morris,  2  Keb.  500;  R.  Sc 
Reg.  v.  Wilcox,  2  Salk.  457. 

(d)  As  to  an  action,  see  MdredTs  Case,  9  Rep.  59,  a. 

(e)  Palm.  536. 
(0  lb.  538. 

(g)  3  Mod.  137;  1  Show.  66;  Carth.  73;  1  Salk.  107;  3  lb.  52;  Holt,  40&   - 
Coiub.  76. 
(h)  1  Burr.  333. 

( i)  2  Keb.  500,  S.  C. ;  Anon.  1  Vent.  26. 
(k)  Palm.  538. 


point  decided  in  this  case  was,  that  the 
plea  was  bad,  because  it  did  not  set 
forth  a  warrant  from  the  Lord  of  the 
Leet;  but  no  objection  was  taken  on 
the  part  of  the  plaintiff,  that  the  exer- 
cise of  his  trade  as  a  tallow  chandler 
did  not  subject  him  to  the  penalties  of 
a  nuisance.  See  also  R.  v.  White  (h). 
In  jR.  v.  Morris  (i),  Twisden,  J. 
"  held  lawful  and  necessary  trades  must 
be  in  convenient  places,''  and  he  men- 
tioned a  case  where  a  new  house  in 
Whitef riots  had  been  adjudged  a 
nuisance  to  Serjeant's  Inn,  (Fleet 
Street,)  and  pulled  down,  "  but  was 
rebuilt  by  the  countenance  of  the  long 
Parliament."  In  the  report  in  Ventris, 
(ut  infra)  it  is  said  "  the  other  parties 
doubted  this  position,  and  agreed  that 
it  was  unlawful  only  to  erect  suck 
things  near  the  King's  Palace ; "  pro- 
bably referring  to  the  case  mentioned  by 
Dodderidge,  J.  in  Jones  v.  Powell  (k), 
where  he  says  "  and  yet  as  the  quality 
of  the  person  may  be,  an  action  may 
lie  where  it  would  not  be  allowed  other- 
wise; and  such  were  the  cases  of 
indictments  for  erecting  brew-houses, 
near  to  Whitehall,  where  the  king  in- 
habited, though  they  were  half  a  mile 
distant." 
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Park,  J. — In  that  case  my  Lord  Chief  Justice  correctly  lay  down  the    Common  punt. 
law,  he  says,  "  when  a  man  purchases  a  lease,  he  takes  it  with  all  the  rights         gU88 
incident  to  it     Twenty  years  would  legalize  the  nuisance  (c)."  fi  r* 

Vauguan,  J. — A  trade  of  this  sort  may  be  a  nuisance  or  not,  according  to 
the  place  where  it  is  carried  on ;  and  there  may  be  a  proper  defence  to  such 
an  action  under  certain  circumstances ;  but  the  defence  set  up  on  the  present 
occasion  is  of  no  avail 

Bosanqubt,  J. — The  defendant  has  undoubtedly  a  right  to  enjoy  his  own 
property;  but  by  the  well  known  maxim  of  law  he  ought  so  to  use  it  as  not 
to  injure  that  of  others. 

Judgment  for  the  plaintiff 

(c)  2  Scott,  177. 


Chapman  v.  Bluck.  ***- 17. 

flllS  was  an  action  in  replevin,  tried  at  the  Summer  Assizes  for  the  county      l.  A  demise 
of  Suffolk,  in  1836,  before  the  Lord  Chief  Justice  of  this  Court ;  the  de-  £**  ^J^f 
fendant  avowed  for  a  distress  for  three  quarters'  rent,  due  on  the  24th  day  of  letters;  and  if 
Jam*,  1834.     The  plaintiff  pleaded,  first,  non  tenuit,  and  secondly,  riene  in  series  be°pro-  ' 

arrtre.  ffJsJSe"!?* 

At  the  trial,  a  verdict  was  taken  by  consent  for  the  plaintiff:  damages,  will  be  suffi- 
4/.  4*.,  subject  to  a  case  for  the  opinion  of  this  Court.     It  was  admitted,  that  cie2nt*iu  a  ques_ 
the  rent  claimed  by  the  defendant,  was  due ;  and  that  the  value  of  the  goods  tion  whether 
distrained,  exceeded  the  amount  of  the  rent  claimed.  JJJtii  beam? 

The  evidence  was  entirely  documentary,  consisting  of  papers  and  letters,  of  '"toed  as  a 
which  the  following  are  copies  or  extracts,  relating  to  the  matter  in  dispute,     at  an  agreement 

for  a  lease,  it  ia 
established, 
that  the  inten- 

«  To  7W.  H.  Bluck,  Esq.  SifftCT 

"  Rickinahali,  Feb.  2 1 ,  1 834.       per  test  of  con- 
-  Sir— You  having  this  day  agreed  to  let ;  I  beg  to  say  that  I  will  take  Sug-  JuTh^ratbrf 
gtnkall  farm  for  100/.  the  first  year,  and  after  for  110/.  per  annum,  payable  "\a7  *»  gather- 
quarterly  ;  the  rent  to  commence  from  Michaelmas  last,  and  to  be  free  of  all  from  the  term* 
deductions  whatsoever;  and  as  to  the  buildings,  I  will  do  all  the  carting  of  of  thte.jn,Su" 
materials,  and  you  to  build  up  the  barns  ;  but  the  outlay  not  to  exceed  250/.  bat  also  from 
And  I  will  engage  to  take  it  in  the  usual  way,  to  be  valued  by  two  persons,  o^Xe^nt* 
one  to  be  named  by  you,  and  one  by  myself;  and  to  pay  you  the  amount  of  «*»  of  the  oar- 
»uch  valuation,  on  my  taking  possession.     And  further,  that  I  will  take  a      &'  a.  by  let. 
lease  of  twenty-one  years,  at  my  expense ;  the  original  lease  to  remain  with  ^!vprop?^d  t0 
your  solicitor,  and  he  furnish  both  parties  with  a  copy,  to  contain  the  usual  premises  of  B. 

at  a  certain 
rent,  and  for  a 
certain  term,  possession  to  be  Riven  upon  the  payment  of  a  sum  to  be  ascertained  by  valua- 
tion, and  he  referred  to  a  third  party  as  to  his  responsibility.  2?.,  having  accepted  such  terms, 
and  expressed  hk  satisfaction  as  to  the  result  of  the  reference ;  by  a  subsequent  agreement  be- 
tween the  parties.  A.,  upon  payment  of  a  different  sum  from  that  originally  proposed,  was 
let  into  possession.  The  rent  not  having  been  paid,  B.  distrained ;  whereupon,  A.  sued  in 
replevin,  a  subsequent  distress  by  B.  was  expressly  acquiesced  in  by  A.  .•—Held,  that  all  theie 
circumstances  established  that  A.  held  under  B.  as  tenant :  and  semble,  that  such  tenancy  was 
sufficiently  established  by  the  original  proposal  of  A,  when  accepted  by  B. 
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CammmPimi.  covenants,  and  to  be  tanned  on  the  four  course  system,  and  in  the  best  man- 
Chafman       ner.    And  the  whole  subject  to  your  being  satisfied  as  to  my  responsibility, 
Bum.        to  a8Certam  which,  I  beg  to  refer  you  to  Daniel  Rush  Meadow*,  Esq.,  tff  Wti- 
lesham,  near  Ipswich*    I  am,  Sir, 

"  Framsden,  near  Debenham,  Suffolk.  "  John  Chapman. 

"  Thos.  H.  Bluck, 
"  Limehouse,  Middlesex." 


"  To  Mr.  John  Chapman,  Framsden,  near  Debenham,  Suffolk. 

"Limehouse,  25th  Feb.,  1834. 
"  Sir — Mr.  Meadow'*  letter,  though  dated  the  22d,  did  not  reach  me  till  this 
morning,  and  as  it  is  satisfactory,  1  hereby  engage  to  accept  of  you  as  my 
tenant,  agreeably  to  the  terms  of  yours  of  the  21st  instant.  As  the  season  is 
advancing,  you  may  at  once  begin  ploughing.  If  you  will  let  me  know  what 
day  will  suit  your  relation  to  value,  I  will  on  receipt  of  it,  write  to  Messrs. 
Biddell  and  Blencowe,  on  my  part.  Will  Monday  next  suit,  or  Saturday? 
Perhaps  you  will  let  Mr.  Biddell  value  for  both  parties. 

"  I  am,  Sir,  your  most  obedient  servant, 

"  Thomas  Henry  Bluck:' 


"  To  Mr.  John  Chapman,  Framsden. 

"  Sir — I  have  just  received  a  letter  from  yourself,  and  another  from  Mr. 
Chapman,  of  Stowmarket,  and  have  written  to  him  a  letter,  of  which  I  send 
you  below  a  copy.    I  fear  the  time  is  getting  on,  and  cannot  be  recovered, 
which  will  prove  very  injurious  to  the  farm,  and  consequently  to  yourself  in 
your  future  operations.  However,  to  give  you  every  facility,  I  have  suggested, 
on  your  remitting  me  100/.,  you  shall  have  immediate  possession,  as  you  w\\\ 
perceive  in  the  accompanying  letter.    I  will  write  to  you  on  the  subject  of 
bricks,  when  the  first  part  of  this  business  is  settled ;  I  will  at  the  same  time 
send  you  the  draft  lease.     I  am,  Sir,  your  most  obedient  servant 

"  Limehouse,  March  14,  1834."  "  Tho*.  H.  Bluckr 


"  To  Mr.  Wm.  Chapman  (a),  Appraiser,  &c,  Stowmarket. 

«  Sir — I  really  regret  the  delay  that  is  taking  place,  which  must  be  in  (he 
highest  degree  prejudicial  to  the  farm,  and  to  Mr.  John  Chapman,  since  he 
ought  to  have  been  now  for  some  time  very  busy  at  work.  ***** 
As  it  is  of  the  first  importance  that  Mr.  Chapman  shonld  get  to  work  in  the 
farm  without  further  delay,  I  will  let  him  into  possession,  on  his  remitting  me 
100/.  on  account ;  the  banker  stating  at  the  same  time  what  sura  is  deposited 
with  him,  on  account  of  this  business,  and  you  engaging  to  bring  it  to  a  close 
in  the  shortest  possible  time. 

"  Perhaps  you  are  not  aware,  that  there  is  a  sort  of  agreement  signed  by  Mr. 
Chapman,  and  the  acceptance  of  it  signed  by  myself,  which  is  to  form  Vhe 
basis  of  his  lease ;  the  draft  of  which  iB  only  delayed  being  handed  to  him 
until  this  preliminary  step  is  completed.    *    *    *    *    I  am  sir,  yonrs, 

«  Limehouse,  March  4,  1834."  *  T  H.  Br 

(a)  The  valuer  appointed  by  the  plaintiff. 
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"  To  Mr.  John  Chapman,  Frameden,  Suffolk.  Common  Pleas. 

u  Sir — I  am  m  receipt  of  your  letter  of  the  17th,  and  not  doubting  that  I 
shall  find  the  100/.  perfectly  correct  when  I  go  to  town,  I  hasten  to  reply  by 
this  post,  calculating  also,  that  you  will  lose  no  time  in  getting  the  valuation 
completed,  notwithstanding  possession  is  given  you.  I  am,  Sir,  your  most 
obedient  servant, 

"  Ldmekouse,  March  18,  1834."  «  Tho*.  H.  Bluck." 


a  To  Mr.  John  Greengra**. 
"Sir — You  will  please  to  give  possession  to  Mr.  Chapman,  of  Suggenhall 
(arm,  by  delivering  to  him  all  the  keys.    I  am,  Sir,  yours, 
u  Limehouee,  March  18,  1 834."  "  Tho*.  Henry  Bluck."9 


u  Te  Mr.  John  Chapman.  "  Limehouee,  April  4,  1834. 

"Sir — I  am  somewhat  surprised,  that  the  valuation  is  not  even  yet  com- 
pleted ;  however,  I  have  sent  you  the  draft  of  your  lease,  which,  as  soon  as  re- 
turned, shall  be  engrossed  and  completed.  You  can  return  it  as  soon  as  pos- 
sible.    I  am,  Sir,  your  most  obedient, 

u  Tho*.  Henry  Bluck." 


"  To  Mr.  John  Chapman,  Suggenhall  Farm,  &e. 
u  Sir — In  reply  to  your  long  letter,  I  have  only  to  say,  that  if  you  still 
delay  closing  the  business  of  the  valuation,  there  can  be  no  reason  why  you 
should  withhold  the  rent  also.  At  any  rate,  I  beg  to  apprize  you  that  I  shall 
insist  on  its  immediate  payment.  You  will  please  to  take  notice,  that  the  crops 
also  are  not  yours,  until  regularly  made  over  to  you. 

I  am,  Sir,  your  most  obedient  servant, 
*  Limekoute,  July  19,  1834."  "  Tho*.  H.  Bluck." 


On  the  19th  of  August  the  distress  was  made,  and  the  plaintiff  having  re- 
plevied, and  declared  in  replevin  on  the  5th  of  the  following  November,  the 
defendant  filed  his  avowry  on  the  25th  of  the  same  month,  and  the  following 
correspondence  afterwards  passed  between  the  plaintiff  and  the  defendant. 


-  To  Tho*.  H.  Bluck,  Esq. 
"Sir — I  hereby  consent  to  pay  my  rent  up  to  Michaelma*,  1834,  being 
four  quarters,  on  or  before  the  16th  of  February  next;  and  I  will  pay  135/. 
for  the  valuation,  100/.  of  which  you  have  already  received,  and  the  other  35/. 
to  be  paid  in  a  fortnight,  or  with  the  rent ;  and  if  the  original  agreement  signed 
by  me  on  the  21st  of  February,  1834,  says  that  the  rent  is  to  be  "free 
of  ail  deductions,"  1  will  consent  to  the  lease  being  drawn  according  to  the 
draft,  which  I  will  return  you  as  early  as  possible. 
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Common  Pleat.       And  I  must  beg  that  you  will  allow  me  out  of  the  135/.,  10/.,  on  account  of 
Chapmaic       ^e  ^>a^ness  °f tne  season,  and  that  all  law  proceedings  shall  cease  between  us 


Bluck. 


from  this  day.     I  am,  Sir,  yours, 

" Rickinghall,  January  19th,  1835."  "John  Chapman'' 


"To  Mr.  Chapman,  Rickinghall. 
"  Sir — I  consent  that  all  proceedings  shall  be  stayed  from  this  time,  that 
you  shall  have  the  lease  conformably  to  the  draft  you  hold ;  and  I  will  shew 
you  the  original  agreement,  with  the  words  that  the  rent  is  to  be  free  of  all  de- 
ductions; that  the  amount  of  valuation  to  receive  is  35/.,  and  I  will  allow  you 
therefrom  10/.  for  bad  seasons,  &c.     I  am,  Sir,  yours, 

"  Rickinghall,  January  19,  1835.  "  Thos.  H.  Bluck. 

"Witness,/.  B.  Vincent?' 


"  Rickinghall,  August  7,  1885. 

"  Sir — I  am  in  receipt  of  yours  of  the  5th  instant,  and  beg  to  reply,  that  as 
soon  as  I  can  get  my  harvest  in,  I  will  pay  Mr.  Bluck  the  balance  due,  and  a 
portion  of  rent,  as  I  have  got  some  very  good  crops  this  year,  which  will  enable 
me  to  do  so.  I  am  very  much  obliged  and  also  thankful  to  that  gentleman  for 
his  indulgence ;  and  as  the  harvest  is  so  very  near,  I  hope  he  will  give  me 
time  to  get  it  ready  for  market,  so  as  to  pay  him,  which  I  assure  you  is  my 
intention,  and  always  was.  *  *  *  Under  these  circumstances,  Sir,  I  hope 
Mr.  Bluck  and  you  will  give  me  a  little  time  more.  *  *  *  And  remain, 
Sir,  your  most  obedient, 

"  To  T.  Gwynne,  Esq.  "  John  Chapman:9 


A  distress  having  been  made  for  the  rent  due  from  Midsummer,  1834,  to 
Midsummer,  1835.  The  plaintiff  signed  the  following  authority  to  the  defend- 
ant's bailiff: — 

"In  the  matter  of  distress  for  rent,  due  from  John  Chapman,  to  Thos.  H. 
Bluck,  Esq. 
*  To  Mr.  Wm.  Chenery. 
"  I  hereby  direct  and  consent  to  your  distraining  upon  the  messuage, 
farm,  and  premises,  situate  in  RickinghiU  Superior,  or  near  there,  belong- 
ing to  the  said  Thomas  Henry  Bluck,  Esq.,  now  in  my  occupation,  all  and 
every  the  cattle,  growing  crops,  goods  and  other  effects,  now  upon  the  said. 
premises,  for  the  sum  of  one  hundred  and  seven  pounds  and  ten  shillings,  be- 
ing four  quarters'  rent  due  to  the  said  Thomas  Henry  Bluck,  Esq.,  at  Mid- 
summer day  last. 

«  Dated  the  11th  day  of  August,  1835:" 


The  question  for  the  opinion  of  the  Court  was,  whether,  under  the  circum- 
stances above  stated,  the  defendant  was  entitled  to  distrain  for  the  arrears  of 
rent  mentioned  in  the  pleadings.  If  the  Court  should  be  of  opinion  that  he  was 
then  the  verdict  for  the  plaintiff  was  to  be  set  aside,  and  entered  for  \U& 
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defendant,  for  the  amount  of  the  rent  in  arrear;  otherwise  the  verdict  taken  Common  Picas, 
for  the  plaintiff  was  to  stand. 

Palmer,  for  the  plaintiff.     The  documents  above  referred  to,  did  not  con- 
stitute any  lease,  or  convey  any  interest,  or  estate  to  the  plaintiff;  the 
defendant  therefore   was  not  entitled    to  distrain.     In  order  that   an  in- 
strument should  amount  to  a  demise,  it  is  necessary  that  the  terms  should 
be  apparent  upon  the  face  of  it,  and  even  though  it  should  contain  words 
of  present  demise,  yet  if  the  intention  of  the  parties  is  evident,  that  some* 
thing  else  4s  to  be  done  before  the  demise  is  to  take  effect,  it  will  operate  as 
an  agreement  for  a  lease  only,  John  v.  Jenkins  (b).     Now  here,  the  only 
document  that   it  can    be  pretended  would   amount  to  a  demise,   is  the 
letter  of  the  2Jst  of  February,   1834.     But  if  that  document  be  taken 
alone,  it  dearly  does  not  amount  to  a  lease,  as  something  more  remains  to 
be  done ;  first,  the  landlord  is  to  be  satisfied  as  to  the  plaintiff's  respon- 
sibility :—[7*Vi<2a/,  C.  J. — If   the  landlord,  after  making  enquiries,    de- 
clares he  is  satisfied,  does  not  this  operate  so  as  to  make  it  a  valid  demise 
from  the  beginning  ?] — A  lease  cannot    be  constituted    by  two   separate 
writings ;  this  is  not  like  the  counterpart  of  a  lease: — [Tindal,  C.  J. — One 
•ctter  contains  an  offer ;  the  other,  the  acceptance  of  such  offer.    Do  they 
not  both  constitute  only  one  instrument? — Bosanquet,  J. — Suppose  they 
were  two  writings  on  the  same  sheet  of  paper.] — That  would  probably  be 
considered  sufficient  to  make  them  one  instrument.] — [Bosanquet,  J. — What 
if  they  were  two  separate  writings  wafered  together  ?] — If  that  were  done  at 
the  same  time  they  were  written,  it  would  probably  have  the  same  effect :  but 
if  these  two  letters,  of  the  21st  and  25th  of  February,  are  to  be  considered  as 
making  one  instrument  of  demise,  how  are  they  to  be  stamped  ?  the  first  might 
have  an  ad  valorem  stamp,  but  what  stamp  would  be  affixed  to  the  second  ? 
It  could  not  be  received  in  evidence  without  a  stamp,  upon  the  same  principle 
that  an  indorsement  made  upon  a  deed  must  be  stamped  (c).     Assuming 
then  that  these  two  letters  do  not  constitute  one  instrument  of  demise,  it  is 
dear  that  the  mere  fact  of  the  plaintiff's  having  been  let  into  possession,  will 
notgire  him  an  estate  under  an  implied  demise,  and  unless  there  is  a  demise, 
the  landlord  has  no  right  of  distress,  but  must  resort  to  his  action  for  use 
tnd  occupation,    Hegan  v.  Johnson  (d) ;   Dunk  v.  Hunter  (*).    Then  as  to 
the  supposed  acceptance  by  the  defendant  of  the  plaintiff's  terms ;  the  former 
does  not  say  that  the  plaintiff  may  at  once  take  possession ;  all  he  says  is 
that  be  engages  to  accept  the  plaintiff  as  his  tenant,  and  he  adds,    "  as 
(be  season  is  advancing,  you  may  at  once  begin  ploughing ; "  a  permission 
which  would  have  been  quite  superfluous  if  the  plaintiff  had  already  taken 
in  estate,  or  was  intended  to  take  one  by  virtue  of  that  acceptance  of  his 
°&r;  it  is  obvious,  he  was  only  to  enter  for  that  specific  purpose.    So  in  the 
letter  of  the  14th  of  March,  the  defendant  writes,  "  on  your  remitting  me 
1001,  you  shall  have  immediate  possession;"  this  again  is  prospective  and 
*bews  that  no  demise  had  then  taken  place, — [Vaughan,  J. — What  do  you 
ay  to  the  letter  of  the  19th  of  January,  1885,  in  which  the  plaintiff  says, 
"1  hereby  agree  to  pay  my  rent  up  to  Michaelmas,  1834?"]— That  was 

(M  1  C.  *  M.  227 ;  3  Trr.  170.  (d)  2  Taunt.  148. 

t)  See  Schumann  r.  fFcatherhead,  (e)  5  B.  be  A.  322. 
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Common  PUa$.  after  the  distress,  which  is  the  ground  work  of  this  action,  and  which  took 
place  in  the  preceding  August:  that  letter  might  give  the  landlord  an  action 
for  use  and  occupation,  but  it  could  not  legalize  a  distress,  if  there  were  no 
previously  existing  demise :  the  question  here  is,  what  were  the  rights  of  the 
parties  at  the  time  the  distress  was  made.  The  plaintiff  was  not  even  let 
into  possession  under  the  terms  of  the  original  agreement,  by  which  he  was 
to  pay  the  amount  of  the  valuation  on  his  taking  possession ;  for  possession 
was  given  to  him  upon  a  sort  of  compromise,  namely,  upon  payment  of  100/. 
The  defendant,  in  more  than  one  of  his  letters,  speaks  of  the  existence  of 
an  "agreement"  or,  "a  sort  of  agreement"  between  the  plaintiff  and  him- 
self, and  talks  of  the  delay  in  preparing  the  "  draft  lease,"  which  shows  he 
did  not  consider,  that  there  was  any  existing  demise.  It  is  admitted,  that 
where  there  are  words  of  present  demise  in  an  instrument,  although  it  be  in 
the  form  of  an  agreement,  such  words  will  enure  as  a  lease,  if  it  were  the 
intention  of  the  parties,  as  declared  by  the  instrument,  that  such  should  be 
its  effect,  Poole  v.  Bentley  (f) ;  but,  on  the  other  hand,  although  such  words 
may  be  used,  if,  in  the  same  instrument,  there  is  a  condition  which  shows 
that  it  could  not  have  been  the  intention  of  the  parties,  that  the  demise  should 
take  effect  presently,  then  such  instrument  will  be  considered  merely  as  an 
agreement  for  a  future  lease ;  the  cases  on  this  subject  are  collected  in  Cham- 
bers, on  Landlord  and  Tenant,  265.  In  Morgan  v.  BliseeU  (p),  the  law  is 
thus  laid  down  by  Mansfield,  C.  J.  "  When  the  party  enters  into  that, 
which  on  the  face  of  it  appears  to  be  an  agreement,  though  there  are  words  of 
present  demise,  yet,  if  you  collect,  on  the  face  of  the  instrument,  the  intent 
of  the  parties  to  give  a  future  lease,  it  shall  be  an  agreement  only.'9  The 
present  case  falls  precisely  within  the  scope  of  that  doctrine  (A), 

Gunning,  contrd.— The  defendant  had  a  clear  right  to  make  the  distress  in 
question.  The  plaintiff  was  in  possession  of  the  premises  before  the  distress, 
upon  the  terms  previously  arranged  between  the  parties.  The  letter  of  the 
21st  of  February,  amounted  to  an  instrument  of  present  demise;  all  requisite 
matters,  such  as  the  terms,  the  rent,  &c.,  were  fixed  by  that  instrument,  and 
the  contract  was  subject  to  a  condition  only,  as  to  the  referee's  answer  res- 
pecting the  plaintiff.  In  Doe,  dem.  Pearson  v.  Ries  (t),  where  the  question 
was,  whether  an  agreement  amounted  to  a  present  demise,  the  general  rule 
is  thus  laid  down  by  Tindal,  C.  J. ;  "  The  leading  principle  which  has  for  a  long 
period  been  established  is,  that  the  words  of  the  instrument  are  to  be  looked  at, 
to  enable  the  Court  to  ascertain  what  was  the  paramount  intention  of  the  par- 
ties ;  and  if  the  language  be  doubtroi  or  ambiguous,  we  may  call  in  aid  acts 
done  by  the  parties  at  the  time  of  entering  into  the  contract,  to  evidence  their 
intention"  (J);  and  his  Lordship  further  says, "  we  can  have  no  better  guide 
to  lead  us  to  the  conclusion,  that  it  was  intended  to  pass  an  immediate  in- 
terest, than  the  act  of  the  lessors,  in  putting  into  possession  a  man  whom  they 
might  afterwards  be  compelled  to  turn  out  by  an  ejectment"  (k).  So  in  Han- 


(f)  12  East,  168 ;  2  Camp.  286. 

(g)  3  Taunt.  65. 

(A)  See  all  the  cases,  where  such  an 
agreement  has  been  held  to  be  exe- 
cutory merely,  collected  in  the  argu- 
ment of  Mr.  Serjeant  Jones  In  Pinero 


v.   Judson,  3  M.  &  P.  497;   6  Bin*. 
206. 

(i )  1  Mo.  &  S.  259 ;  8  Bing.  17&- 

(j)  lMo.fcS.264. 

<*)  It.  266. 
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toek  v.  Caffyn  (/),  where  a  similar  question  arose,   Park,  J.,  said,  "The 
agreement  in  question  is  not  strictly  an  executory  contract,  it  is  enough,  how- 
eTer,  to  say,  that  the  defendant  has  himself  put  a  construction  upon  it,  to  con- 
clude himself,  by  distraining."     In  that  case,  the  defendant  was  seeking 
to  treat  the  agreement  as  executory;  and,  therefore,  the  argument  of  the 
teamed  judge,  undoubtedly  applied  with  greater  force  against  him  ;  but  in  this 
case,  the  authority  given  by  the  plaintiff,  to  make  the  second  distress,  which 
included  the  residue  of  the  year  for  which  the  distress  in  question  was  made,  is 
conclusive  against  him.    In  Roe,  dem.  Jackson  v.  Ashburner  (m),  Ashurst,  J., 
thus  lays  down  the  general  rule  on  this  subject, "  I  entirely  agree  to  the  position, 
that  whether  an  agreement  of  this  kind,  shall  or  shall  not  be  considered  as  a 
lease,  ought  to  depend  on  the  intention  of  the  parties,  which  must  be  collected 
from  the  words  of  the  agreement,  and  from  collateral  circumstances.  Where 
the  voids  are  de  prasenti, '  I  demise,  Ac.,'  or  an  agreement,  that ( the  party  shall 
hold  and  enjoy,*  and  the  party  is  immediately  put  in  possession,  the  landlord 
shell  not  afterwards  turn  him  out  of  possession,  and  say,  that  it  was  not  a  pre- 
sent demise ;  for  the  permitting  the  party  to  enter,  is  strong  evidence  to  show, 
thai  the  landlord  intended  to  give  a  present  interest ;  but  where  the  words  them- 
selves do  not  necessarily  imply  it,  and  where  possession  is  not  given,  and  there  is 
no  other  act  to  manifest  such  an  intention,  then  it  is  merely  an  executory 
contract'9  (it).     Now,  applying  that  rule  to  this  case,  (for,  of  course  it  is 
as  applicable  in  favour  of  a  landlord,  as  it  is  against  him,)  it  is  decisive  of  the 
present  question.    Here  are  words  of  present  demise,  and  here  the  plaintiff  is 
pat  into  possession  immediately  that  he  has  complied  with  the  terms  of  the 
agreement,  and  long  before  the  distress  was  made.   In  Harrington  v.  Wise  (o), 
the  words,  "  doth  let,"  were  held  a  present  demise,  although  there  was  a  fur- 
ther covenant,  that  a  lease  should  be  executed  between  the  parties,  on  a 
future  day ;  there  are  several  old  cases  to  the  same  effect,  collected  in  Com. 
Dig.  Tit  Estates,  (G.  1 . )  and  a  string  of  modern  decisions  has  recognised  and 
established  the  rule  as  laid  down  by  Ashurst,  J.,  in  Roe  v.  Ashburner  ;  Barry 
▼.  Nugent  (/>).  Pinero  v.  Judson  (q),  Wilson  v.  Chishobn  (r),  Mann  v.  Lovejoy 
(tjf  Wartnan  v.  Faithful  (t).   The  case  of  Poole  v.  Bentley  (?#),  has  frequently 
been  acknowledged  by  judicial  authority,  as  a  leading  decision  upon  this  subject, 
and  is  strongly  in  favour  of  the  defendant.  There  is  an  obvious  distinction  be- 
tween the  present  case,  and  those  cited  on  behalf  of  the  plaintiff.  In  Morgan,  d. 
Dowding  v.  Bissell  (v),  very  great  difficulties  and  inconvenience  would  have 
arisen  from  the  construction  of  the  instrument  as  a  lease;  it  contained  a 
stipulation,  that  out  of  the  rent  mentioned,  a  "  proportionate  abatement"  should 
be  made,  in  respect  of  certain  excepted  premises,  and  until  that  was  appor- 
tioned, the  lessor  could  not  distrain ;   and  also  a  stipulation,  that  the  tenant 
should  hold  under  all  usual  covenants  "  in  that  part  of  the  country,"  which 
left  it  open  to  dispute  what  those  usual  covenants  were ;  and  these  circum- 
stances were  considered  by  the  Court,  as  an  indication  of  the  intention  of  the 
parties,  that  it  should  be  an  agreement  only.     So  in  Dunk  v.  Hunter  (w), 
the  ground  of  the  decision,  as  stated  by  Abbott,  C.  J.,  was,  that  there  was 

8  Bing.  358. 


Common  Pleas 

Chapman 

Bluck. 


(Q1MO.&S.521 

(»)  5T.  B.  163. 

(»)  /*.  166. 

M  Cro.  £1.486 ;  Nov,  57;  Moore,459 ; 
1  Ron.  Abr.  847. 

(p)  Cited  5  T.  R.  165,  and  reported  3 
Duug.  379. 

vol.  i. 


(a)  6  Bing.  206  ;  3  M.  &  P  497. 

(r)  4C.&P.  474. 

(#)  R.  &  M.  355. 

(0  5  B.  &  Ad.  1042 ;  3  N.  &  M.  137. 

(u)  12  East,  168  ;  2  Camp.  286. 

(v)  3  Taunt.  65. 

(w)  5  B.  &  A.  322. 

D 


34 


TERM  REPORTS  in  thb  COMMON  PLEAS. 


Common  Pleat, 


nothing  certain  and  fixed  in  the  agreement;  his  Lordship  said,  "looking  at 
this  instrument,  I  cannot  infer  when  the  tenancy  was  to  commence,  or  the 
rent  to  become  due.  The  whole  is  left  in  doubt"  (^).  Such,  as  has  already 
been  shewn,  is  not  the  case  here.  So  in  John  v.  Jenkins  (y),  the  rent  had  not 
been  ascertained.  With  regard  to  the  stamp,  the  second  letter  did  not  re- 
quire one ;  it  was  sufficient  that  the  first  should  have  the  proper  ad  valorem 
stamp  as  a  lease,  and  that  stamp  it  bears.  It  has  been  said,  that  the  condi- 
tion in  the  instrument  of  the  21st  of  February,  as  to  the  reference  to  Mr. 
Meadows,  would  prevent  it  from  operating  as  a  present  demise ;  but  upon  the 
performance  of  such  condition,  that  is  upon  the  referee's  giving  an  answer 
which  was  satisfactory  to  the  defendant,  (which  he  did,  long  before  the  distress,) 
the  agreement  became  absolute;  upon  the  same  principle,  that  a  service  for 
a  year  under  a  conditional  hiring,  has  been  held  to  confer  a  settlement,  Rex 
v.  The  Inhabitants  of  Byker(s);  Rex  v.  Farleigh  Wallop  (a).  If,  how- 
ever, there  were  any  ambiguity  in  the  terms  of  the  instrument  itself,  the  su6* 
sequent  acts  and  correspondence  of  the  parties,  would  leave  no  doubt  as  to 
their  original  intention  that  the  plaintiff  should  take  possession,  as  tenant 
to  the  defendant,  at  a  rent  fixed  and  certain,  and  entirely  independent  of  any 
lease,  which  was  only  to  be  for  the  greater  security  of  the  party. 

Palmer,  in  reply,  contended  that,  at  any  rate,  the  subsequent  acts  of  the 
parties,  could  not  be  referred  to,  as  evidencing  their  intentions  upon  a  pre- 
vious transaction ;  he  also  urged  that  there  was  no  day  shewn  in  the  docu- 
ment, said  to  be  a  lease,  when  the  plain  tiff  was  to  have  possession  under  the 
agreement ;  and  that  this  was  a  vice  which  was  fatal  to  the  construction  con- 
tended for. 


Tindal,  C.  J. — It  is  certainly  difficult  to  reconcile  all  the  cases  as  to  whe- 
ther an  instrument  shall  amount  to  a  present  demise,  or  merely  an  agreement 
for  a  lease ;  upon  the  best  consideration  however,  which  I  have  been  able  to 
give  to  the  circumstances  of  this  case,  I  am  of  opinion  that  they  amount  to  an 
actual  demise,  conveying  the  legal  interest  from  the  defendant  to  the  plain- 
tiff The  question  is,  whether  upon  the  19th  of  August,  when  the  distress 
was  made,  the  plaintiff  was  tenant  to  the  defendant ;  that  is  the  precise  point 
in  this  case.  Now  it  appears,  looking  at  the  letters,  that  this  case,  falls  within 
the  class  of  decisions  in  which  it  has  been  laid  down,  that  where  there  are  words 
of  present  demise  in  an  instrument,  and  it  is  the  obvious  intention  of  the  par- 
ties that  possession  of  the  premises  should  be  given,  such  instrument  will 
enure  as  a  lease,  even  though  it  should  contain  an  agreement  that  a  formal 
lease  should  be  executed  at  a  future  time.  Now  I  think  the  intention  of  these 
parties  is  sufficiently  manifest,  from  the  terms  of  the  letters  of  the  21st  and 
25th  of  February,  1834 :  in  the  first  of  these,  the  plaintiff  states  that  the  de- 
fendant having  agreed  to  let,  he,  the  plaintiff,  will  take  the  farm  at  a  certain 
fixed  rent,  to  commence  from  Michaelmas  last ;  then  there  are  certain  stipu- 
lations as  to  building  and  valuation,  the  amount  of  which  the  plaintiff  is  to  pay 
on  his  taking  possession ;  and  then  he  goes  on  to  say,  "  and  further,  I  will 


(x)  5  B.  &  A.  325. 
(y)  1C.&M.227;  3Tyr.  170. 
(*)  2  B.  &  C.  114 ;  3  D.  &  B.  330. 
(a)  1  B.  &  Ad.  336.    See  also  Rex  v. 


Mherton,  Burr.  Set.  Ca.  203 ;  Rex  v. 
JSt  Ebbs,  lb.  289;  Rex  v.  Lidney%  Ih. 
1;  S.  C.  2  Stra.  950;  Rem  v.  N*o 
Windsor^  Burr.  Set.  Ca.  19. 
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take  a  lease  ot  twenty-one  years  at  my  expense,  the  original  lease  to  remain 
with  your  solicitor,  and  be  to  furnish  both  parties  with  a  copy,  to  contain  the 
usual  covenants.'9  If  the  case  bad  rested  upon  this  alone,  and  upon  the 
fact  of  the  plaintiff's  having  been  let  into  possession,  I  think  it  would  have 
amounted  to  a  sufficient  letting  and  taking  from  Michaelmas,  1833.  It  ap- 
pears to  me,  that  the  stipulation  for  the  drawing  up  of  a  lease  looks  more 
fake  a  provision  for  the  security  of  both  parties,  than  as  pointing  out  an  intention 
of  creating  a  future  demise.  The  letter  then  concludes  with  a  reference  to  a 
third  party,  as  to  the  plaintiff's  responsibility.  On  the  25th  of  the  same  month, 
the  defendant  answers  this  letter, and  states  he  is  satisfied  with  the  result  of  the 
reference,  and  engages  to  accept  the  plain  tiff  as  his  tenant,  agreeably  to  the  terms 
of  his  letter  of  the  2 1st;  and  he  adds,  "as  the  season  is  advancing,  you  may 
at  once  begin  ploughing."  The  first  objection  that  has  been  taken  on  the  part 
of  the  plaintiff  is,  that  there  is  no  instance  where  a  demise  has  been  created 
by  two  separate  instruments ;  and  it  is  contended,  that  a  demise  must  be  by 
one  single  instrument.  No  authority,  however,  is  cited  in  support  of  this  pro- 
position ;  and  if  it  were  correct,  it  would  have  the  effect  of  preventing  many 
agreements  for  leases  from  operating  as  demises,  which  would,  nevertheless, 
be  valid  as  agreements ;  inasmuch  as  it  is  clear,  that  an  agreement  may  be  con- 
stituted by  letters ;  but  I  am  of  opinion,  that  the  proposition  is  not  correct ; 
and  that  where,  as  in  this  case,  a  party  proposes  by  letter,  to  take  a  lease  on 
certain  terms,  to  which  the  landlord  assents,  such  first  letter  is  capable  of  be- 
coming a  lease.  But  then  it  is  said,  that  here  there  is  a  condition  annexed  to 
the  agreement,  namely,  that  the  plaintiff  is  not  to  enter  till  after  payment  of 
the  amount  of  the  valuation,  and  therefore,  that  there  could  not  have  been  a 
present  demise  :  this,  I  think,  would  have  been  a  serious  objection,  if  there 
had  been  neither  a  performance  of  the  condition,  nor  a  waiver  of  it ;  but  the 
moment  the  condition  is  either  performed  or  waived,  the  agreement  be- 
comes absolute.  Now  what  is  the  case  here  t  The  defendant,  on  the  14th  of 
Merck,  writes  to  the  plaintiff,  that  as  the  valuation  may  take  some  time,  upon 
his  remitting  100/.  he  may  at  once  enter  into  possession ;  this,  therefore, 
amounts  to  a  waiver  of  the  original  condition,  or  rather  a  substitution  of  ano- 
ther, upon  the  performance  of  which,  the  plaintiff  is  let  into  possession.  Under 
what  then  is  possession  given  ?  It  seems  to  me  clear,  that  it  is  under  the  de- 
mise constituted  by  the  original  agreement.  We  are  further  at  liberty  to  look 
at  the  acts  of  the  parties,  to  assist  us  in  the  construction  of  the  agreement  (6). 
The  distress  was  put  in,  in  August,  1834,  and  on  the  19  th  of  the  following 
January*  we  find  the  plaintiff  writing  thus : — "  I  hereby  consent  to  pay  my 
rent  up  to  Michaelmas,  1834 ;"  the  effect  of  this  is  clearly  to  acknowledge  the 
existence  of  a  tenancy ;  the  very  word  "rent,"  raises  the  strongest  inference 
against  the  plaintiff ;  for  rent  can  only  arise  from  the  legal  relation  of  landlord 
and  tenant,  as  otherwise  there  would  only  be  a  sum  of  money  due  in  respect 
of  the  use  and  occupation  of  the  premises.  Then  a  second  distress  having 
been  put  in,  the  plaintiff  in  August,  1835,  writes  to  the  defendant's  bailiff— 
M I  hereby  direct  and  consent  to  your  distraining  upon  the  messuage,  &c., 
for  the  sum  of  107/.  10#.,  being  four  quarters'  rent  due  to  Thomas  Henry 
Black,  Esq.,  at  Midsummer  day  last."  The  plaintiff  therefore,  has  through- 
out put  his  own  construction  upon  the  agreement,  that  he  was  holding  as  a 


Cwnmrm  Pleas. 

Chapman 

r. 
Bluck. 


(6)  In  Iggutuen  v.  May,  9  Ves.  325 ; 
jBMm,  C.  held  that  the  construction  of 


a  covenant  for  perpetual  renewal  was 
not  affected  by  the  acta  of  the  parties. 
D2 
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Chapman 

V. 

Bluck. 


Common  Pleas.  Best,  C.  J.,  thus  expounds  the  rule : — 
"  The  only  principle  applicable  to  cases 
of  this  kind  is,  that  if,  in  the  instrument 
relied  on,  there  is  that  which,  in  point 
of  law,  will  satisfy  the  word  lease,  then 
it  will  operate  as  a  lease,  unless  it  was 
the  intention  of  the  parties  that  another 
instrument  should  be  executed.  No 
particular  form  of  words  is  necessary. 
All  that  is  required  is,  that  the  pre- 
mises to  le  let  should  be  mentioned, 


and  the  rent  to  be  paid,  and  that  the 
commencement  and  expiration  of  th« 
term  should  also  appear;  and  if  there 
be  any  uncertainty  in  any  of  these  par- 
ticulars, then  the  instrument  will  not  be 
a  lease.  But  if  we  can  find  all  these 
particulars  set  out,  then  it  will  be  a 
lease,  if  the  parties  intended  that  k 
should  be.  See  also  Hay  ward  v.  Has- 
well,  2  N.  &  P.  411 ;  Purring  v.  Brook, 
7  C.  &  P.  360. 


Jan.  18. 


Platel  v.  Dowse. 


1.  A  sheriff's  HPHE  plaintiff,  an  attorney,  having  recovered  judgment  against  the  defend- 
lfLfa.)  mthe  ant,  issued  a  writ  of  fieri  facias,  directed  to  the  sheriff  of  Northampton- 

shire .*  the  plaintiff  himself  delivered  a  warrant  in  the  ordinary  form  to  one 
Francis  Seaton,  to  execute  such  writ ;  the  warrant  being  directed  from  the 
sheriff  "  to  Francis  Seaton,  and  Job  Doe,  my  bailiffs,  &c,"  and  not  contain- 
ing a  "  non  omittas"  clause.  Seaton  was  regularly  employed  as  the  deputy  for 
the  Marquis  of  Exeter,  the  bailiff  of  the  liberty  of  the  hundred  of  Nassaburgk, 
in  the  same  county ;  and  he  was  also  occasionally  employed  by  the  sheriff  to 
execute  writs  within  his  bailiwick.  Seaton  executed  the  above  warrant  upon 
the  defendant's  goods,  situate  within  the  said  liberty.  Another  writ  of  fieri 
facias  having  been  issued  by  a  different  plaintiff  against  the  defendant,  the 
sheriff  in  that  case  delivered  a  mandate  in  the  regular  form  to  Seaton,  directed 
"  to  the  bailiff  of  the  liberty,  &c. ;"  this  mandate  also  was  executed  by  Seaton  ; 
and  the  goods  levied  under  both  executions  were  sold  by  him.  A  fiat  of 
bankruptcy  having  issued  against  the  defendant,  and  Seaton  having  been 
served  with  notice  thereof,  he  applied  to  the  steward  and  attorney  for  the  Mar- 
quis of  Exeter,  as  to  the  course  he  should  adopt ;  who  having  taken  an  indem- 
nity from  the  assignees,  directed  Seaton  to  pay  over  the  proceeds  of  the  two 
levies  to  the  assignees.  The  sheriff  having  been  ruled  to  return  the  writ  in 
this  action,  returned  mandavi  ballivo  qui  nullum,  &c.  The  plaintiff  there* 
upon  obtained  a  rule  calling  upon  the  Marquis  of  Exeter,  as  such  bailiff,  to 
return  the  said  mandate. 


uarrant 

•A-     . 
ordinary  form, 
was  delivered 
to  F.  S.  who 
was  the  regu- 
larly appointed 
bailiff  of  the 
lord  of  a  liberty 
within  the 
county.    The 
writ  was  exe- 
cuted by  him 
within  such 
liberty.    Sub- 
sequently, a 
mandate  (upon 
another  yi. /a. 
at  the  suit  of 
another  plain- 
tiff against 
the  same  de- 
fendant) di- 
rected to  the 
lord  of  the 
liberty,  was 
also  delivered 
to  F.  &  and 
executed  by 
him.    The  de- 
fendant having 
become  bank- 
rupt, the  assig- 
nees applied 
to  have  the  pro- 
ceeds of  the 
two  levies 
paid  over  to 
them.    F.  S.t 
uuder  the  di- 
rection of  the 
legal  adviser 
of  bis  principal, 
paid  over  the 
proceeds  ac- 
cordingly, the 
assignees  giv- 
ing an  indem- 
nity to  the 
latter ;  a  rule 
having  been 
obtained 
against  the 

lord  to  return  the  mandate  in  the  first  action  : — Held,  the  lord  was  precluded  from  denying  that 
no  mandat*  had  been  delivered  to  him. 

2.  Where  affidavits  refer  to  certain  documents,  the  Court  will,  if  necessary,  inspect  the 
originals. 


Wilde,  Serjeant,  had  obtained  a  rule  nisi,  calling  upon  the  plaintiff  to  shew 
cause  why  the  above-mentioned  rule  should  not  be  discharged ; 

Bompas,  Serjeant,  and  Butt,  now  shewed  cause. — First,  there  is  no  sub* 
stantial  difference  between  a  mandate  and  a  warrant ;  the  document  in  ques- 
tion, was  undoubtedly,  in  form,  an  ordinary  sheriff's  warrant,  but  that  is  im- 
material, as  it  had  been  served  upon  the  deputy  of  the  chief  bailiff,  and.  acted 
upon  by  him.  It  is  clear,  that  if  a  non  omittas  clause  had  been  inserted  in 
the  writ,  the  sheriff  might  have  given  authority  to  any  of  his  own  officers  to 
enter  the  liberty,  and  execute  such  writ  within  it,  without  any  mandate  hav- 
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in*  been  previously  issued  to  the  bailiff,  Carrett  v.  Smallpage  (a).  It  is 
admitted,  that  if  the  sheriff  execute  a  writ  within  a  liberty,  such  writ  not  bar* 
tng  the  nan  omitta*  clause  inserted,  he  would  be  liable  to  the  lord  of  the  liberty 
id  damages,  but  the  patty  would  have  no  right  to  complain ;  Fitzpatrick  v. 
KeSy  (b);  Sparks  v.  Spink  (c);  Piggott  v.  Wilks  (d).  The  lord  of  the  fran- 
chise in  this  instance,  having,  by  his  deputy,  executed  the  writ,  he  is  now 
concluded  from  disputing  its  accuracy.  The  bailiff  of  a  liberty,  is  considered 
in  law,  as  the  servant  of  the  sheriff;  he  has  a  prescriptive  right  to  execute 
writs  within  the  liberty,  but  a  writ  issues,  in  the  first  instance  directed  to  the 
sheriff,  who  in  his  turn  issues  his  mandate  to  the  bailiff.  Dalton,  in  his  Office 
of  Sheriffs,  says,  "  As  the  sheriff  is  the  immediate  officer  of  the  King  and  his 
Courts,  to  execute  all  writs  and  process,  so  to  him  all  their  writs  shall  be 
directed,  although  it  be  a  matter  or  thing  done  within  a  liberty  or  franchise ; 
in  which  case,  the  sheriff  must  write  or  send  his  precept  to  the  bayliff  of  the 
liberty,  who  must  serve  and  execute  the  same,  (as  servant  to  the  sheriff),  and 
must  make  answer  (or  return)  thereof  to  the  sheriff;  but  the  sheriff  himself 
must  make  the  return  of  the  writ  into  the  Court9'  (*).  The  document  directed 
to  the  bailiff  of  a  liberty  has  been  called  a  mandate,  from  the  words  of  the 
commencement  of  the  sheriff's  return,  mandavi  ballivo,  &c. ;  in  the  passage 
above  cited,  Dalton  calls  it  a  precept  (/)  ;  and  by  whatever  name  it  may  be 
called,  if  the  sheriff  and  the  bailiff  both  understand  it  to  be  a  mandate,  and  the 
latter  execute  it  accordingly,  he  cannot  afterwards  say  it  is  no  mandate ;  it  is 
not  necessary  that  it  should  be  in  any  particular  form. — [Tindal,  C.  J. — This 
does  not  appear  to  have  been  directed  to  the  chief  bailiff;  is  a  mere  delivery 
to  the  deputy  bailiff  sufficient  ?] — The  bailiff  might  have  refused  to  execute, 
but  having  executed,  he  has  recognized  the  efficacy  of  the  mandate :  nor  was 
it  necessary  that  it  should  be  directed  to  the  special  bailiff,  or  lord  of  the  fran- 
chise, Newiandy.Cliffe  (g) ;  in  the  argument  in  that  case,  it  was  stated  that  the 
same  nobleman  who  has  the  franchise,  now  under  consideration,  is  also  lord  of  the 
shire  of  Peterborough,  in  the  same  county,  and  that  the  mandates  and  precepts 
are  directed  to,  and  returned  by,  the  bailiff,  and  not  the  Marquis  (A).  All  the 
lord  has  a  right  to  require  is,  that  he  should  have  the  execution  of  the  writs,  which 
he  has  had  in  this  case. — [Tindal,  C.  J. — The  case  just  cited  was  decided  upon 
its  own  peculiar  circumstances ;  the  grant,  in  that  case,  to  the  lord  of  the  fran- 
chise, was,  that  he  and  his  assignees  by  hie  or  their  bailiff  or  bailiffs,  for  that 
purpose  deputed,"  should  have  the  return  of  writs,  &c,  and  that  no  sheriff 
should  enter,  "  unless  through  default  of  the  bailiff  or  bailiffs,"  of  the  lord; 
and  Lord  Tenterden,  in  giving  the  judgment  of  the  Court,  expressed  his  opi- 
nion, that  if  there  had  been  no  such  special  provision  and  exception,  the  grantee 
would  have  been  bound  to  make  the  return  either  by  himself  or  by  his  officer, 
in  the  name  of  the  grantee.  I  had  certainly  always  understood,  that  in  the  ab- 
sence of  any  such  peculiar  circumstances,  the  writ  ought  to  be  directed  to  the 


(a)  9  East,  330. 

(b)  Cited  3  T.  R.  740;  reported  3 
Doug.  30. 

(c)  7  Taunt  311. 
(«0  3  B.  &  A.  502. 

(e)  Ch.  39,  p.  181, ed.  1/00;  citing  2 
H.6,  7.  Finch,  52. 

(/)  In  a  subsequent  passage,  in  the 
same  chapter,  he  says,  "  For  the  forma 


of  the  sheriff  *%  precepts,  or  warrants,  to 
be  made  to  the  bayliff  of  the  liberty, 
they  are  to  be  like  to  those  which  are 
made  by  the  sheriff  to  his  other  bayliff*, 
saving  that,  where  these  are  directed 
Ballivo  hundred  de  R.  &c,  these  are  di- 
rected Ballivo  libertatis  de  R.  &c" 
(g)  3B.&A.  630. 


a 


)  lb.  633. 
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Common  piea$.  special  bailiff  of  the  liberty.      It  appears  to  have  been  so  in  Boothman  v.  the 
Platel       E&l  °f  Surrey  (t).]   The  sheriff  has,  in  this  instance,  made  his  return  in  the 
«•  following  manner :  "  I  made  my  mandate  to  F.  Seaton,  bailiff  of  the  hundred,  &c, 

which  said  bailiff  has  the  execution  of  all  writs  in  such  hundred,  &c"  It  may, 
therefore,  be  presumed,  that  the  direction  and  delivery  to  him  were  proper.  In 
Com.  Dig.  Tit.  Officer f  (D.  5,)  it  is  said,  "An  act  by  a  deputy,  in  his  own  name, 
will  be  good,  except  in  special  cases ;"  and  I  Salk.  96,  is  referred  to  (j).  If  then  a 
deputy  is  called  upon  to  do  a  particular  act  as  deputy,  and  the  parties  so  treat 
him,  the  fact  of  his  having  acted  in  that  capacity,  cannot  afterwards  be  denied. 
But,  secondly,  there  has,  in  this  case  been,  on  the  part  of  the  Marquis  of  Exeter, 
through  the  agency  of  his  steward  and  attorney,  an  express  recognition  of  Sea- 
ton's  acts  ;  and  consequently,  of  the  authority  under  which  he  acted  by  their 
directions,  the  proceeds  of  the  levy  were  paid  over  to  the  defendant's  assignees, 
upon  their  giving  an  indemnity  to  the  Marquis  ;  whatever,  therefore,  the  form 
of  the  document  may  have  been,  he  has  distinctly  recognised  it  as  an  authori- 
tative instrument,  and  he  cannot  now  insist  upon  any  objection  which  he  has 
so  distinctly  waived.  It  is  clear  too,  from  Sealon  s  having  applied  to  the  Mar- 
quis of  Exeter1  s  agents,  that  he  considered  he  had  been  acting  as  bailiff  to  his 
lordship,  and  not  to  the  sheriff. 

Wilde,  Serj.,  in  reply. — (He  produced  the  two  warrants  or  mandates,  which 
he  had  sent  for  to  the  Temple,  during  the  argument,  in  order  to  shew  their 
different  form ;  their  production  was  objected  to  on  the  other  side,  but  the 
Court  said,  they  were  certainly  at  liberty  to  look  at  the  documents  which 
were  expressly  referred  to  in  the  affidavits). — The  question  amounts  to  this : 
will  the  Court  proceed  to  attach  the  chief  bailiff  for  not  returning  a  mandate, 
which,  in  point  of  fact,  has  never  been  delivered  to  him  ?  It  is  quite  clear 
that  the  document,  delivered  to  Section  in  this  action,  was  not  a  mandate  to 
the  chief  bailiff;  it  was  directed  by  the  sheriff  to  Seaton  and  Job  Doe,  "my 
bailiffs,"  how  then  can  it  be  contended  that  it  was  delivered  to  Seaton,  as  the 
bailiff  of  the  Marquis  of  Exeter  ?  It  was  an  ordinary  warrant  directed  by 
the  sheriff  to  his  own  officer.  In  the  second  action  against  the  defendant, 
there  was  a  proper  mandate  directed  "  to  the  chief  bailiff  of  the  hundred  of  the 
liberty  of  Nassaburgh ;"  this  not  only  proves  that  the  form  adopted  in  the 
first  instance  was  not  the  result  of  any  inadvertency,  but  it  also  puts  an  end 
to  the  argument  as  to  the  presumed  custom  of  directing  the  mandates  to  the 
deputy  bailiff.  As  to  the  alleged  interference  on  the  part  of  the  chief  bailiff 
it  must  be  remembered,  that  the  under  bailiff  had  levied  on  the  defendant's 
goods  under  a  regular  mandate,  which  would  sufficiently  account  for  his  ap- 
plication to  the  legal  advisers  of  his  principal ;  but,  even  supposing  there  has 

(t )  2  T.  R.  5.     That  was  an  action  mand  the  bailiff"  of  that  liberty  to  exe- 

against  the  Earl  as  chief  bailiff  of  the  cute  the  writ  f   and  Grose,  J.,  said, 

liherty  of  Hallamshire,  in  the  county  ot  "  The  Court  first  look  to  the  sheriff  for 

York,  for  an  eseape,  which  consisted  in  the  execution  of  a  writ :  but  if  thede- 

the  removal  to  the  county  jail  of  a  de-  fendant  be  within  a  bailiwick,  a  pecur 

fendant  arrested  by  virtue  of  a  mandate  liar  jurisdiction,  the  sheriff  makes  out 

from  the  sheriff.    In  delivering  judg-  his  mandate  to  the  bailiff',  who  then  be- 

ment,  Jlshurst,  J.,  said,  "  when  a  writ  comes  answerable." 

is  directed  to  him  (the  sheriff )  to  be  (j)  Parker  v.  Kett,S.  C.Lord  R^ws. 

executed    within    any    liberty  in    his  658. 
county,  all  that  he  can  do  is  to  com* 
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been  an  improper  interference,  still  that  cannot  create  a  mandate  which  has  Common  Ptmt. 
no  previous  existence,  and  impose  an  obligation  upon  the  lord  to  return  that        platkl 
which  has  never  come  to  his  hands.   As  to  the  argument  drawn  from  Seaton9*       ^JL 
having  levied  under  the  warrant,  it  was  competent  to  him  to  make  the 
lerjr  either  as  bailiff  to  the  sheriff  or  to  the  Marquis  of  Exeter;  and  the 
warrant  being  directed  to  him  by  the  sheriff,  to  make  the  levy  as  his  bailiff, 
and  delivered  to  him  by  the  plaintiff,  himself  an  attorney,  it  was  of  course 
made  in  that  character,  and  no  subsequent  act  on  the  part  of  the  lord  could 
alter  the  nature  of  that  transaction.     The  lord  may  possibly  have  waived  his 
right  of  action  against  the  sheriff  for  executing  a  writ  without  a  non  omittae 
in  his  liberty,  but  that  is  the  utmost  effect  that  can  be  given  to  his  subse- 
quent acts. 

Tijidae,  C.  J. — If  the  matter  had  rested  on  the  first  point,  I  confess  I  should 
hare  felt  considerable  difficulty  in  this  case ;  but  after  the  levy  has  been  made 
and  distinctly  recognized  by  the  lord  of  the  franchise,  I  do  not  think  that  he 
is  at  liberty  to  dispute  the  fact  of  his  having  duly  received  the  mandate.  The 
document  in  question,  is  certainly  in  the  form  of  an  ordinary  warrant  to  a 
sheriffs  bailiff,  and  it  appears  that  Seaton  acted  in  a  double  capacity,  some- 
times as  bailiff  to  the  sheriff,  sometimes  as  deputy  bailiff  to  the  lord  of  the 
franchise ;  in  the  present  instance,  there  can  be  no  doubt  but  that  he  him- 
self understood  he  was  acting  as  deputy  bailiff  to  the  Marquis  of  Exeter, 
from  the  fact  of  his  applying  to  the  Marquis's  legal  advisers  as  to  what  he 
should  do  with  the  proceeds;  that  fact  alone,  however,  might  not  have  pre* 
eluded  the  Marquis,  although  in  contemplation  of  law  he  must  be  presumed 
to  know  the  acts  of  his  deputy,  but  when  we  find  Seaton  acting  under  the 
advice  given  him  by  these  parties,  and  paying  over  the  money  to  the  defend- 
ant's assignees,  upon  their  giving  an  indemnity  to  the  Marquis,  I  cannot  en- 
tertain a  doubt  but  that  the  latter  is  precluded  from  disputing  the  regularity 
of  the  document  in  question. 

Park,  J. — If  I  had  heard  only  the  first  part  of  the  argument  on  the  part 
of  the  plaintiff,  I  should  certainly  have  thought  his  case  was  very  weak  ;  but 
the  facts  which  have  been  laid  before  us  clearly  show  that  the  special  bailiff 
had  adopted  the  acts  of  his  man ;  it  is  quite  manifest  therefore,  that  he  has 
no  right  now  to  say  that  he  never  received  the  mandate. 

Vaughan,  J. — I  am  of  opinion  that  this  rule  must  be  discharged.  We  are 
asked  if  we  can  call  upon  a  party  to  return  a  writ  which  he  has  not  received; 
hut  the  under  bailiff  did  receive  a  writ,  and  the  question  is,  in  what  character 
be  so  received  it ;  the  facts  of  the  case  shew  he  received  and  acted  upon  it  as 
bailiff  to  the  lord  of  the  franchise.  There  has  been  a  full  adoption  on  his 
part  of  the  acts  of  the  bailiff,  and  he  has  placed  himself  in  the  situation  of 
executor  de  son  tort,  by  intermeddling  in  the  matter ;  it  seems  to  me  impos- 
sible to  come  to  any  other  conclusion,  than  that  the  Marquis  of  Exeter  is 
responsible  if  he  does  not  make  a  proper  return. 

Bosakqubt,  J. — I  am  of  the  same  opinion.  If  the  argument  had  turned 
merely  on  the  first  point,  namely,  as  to  whether  this  was  or  was  not  a  man- 
*tef  the  result  might  have  been  doubtful,  but  on  the  second  point  I  enter- 
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Cmmnon  Pfeu.  tain  no  doubt;  the  bailiff  pays  over  the  money  under  the  direction  of  Lord 
Platbi       Exeter**  agents,  and  his  lordship  cannot  say  these  directions  were  given  with- 


v.  out  proper  authority. 


Rule  discharged  with  costs. 


JcKklfiftSffl. 


Grainger  v.  Hill  and  another. 


l.  In  order  T^HE  declaration  stated,  for  that  whereas  the  plaintiff  heretofore  and  before 
arrSTi^k  not? »        ^  **m  of  comnutt'nff  t°e  grievances  by  the  defendants  thereinafter 

nesessary  that  mentioned,  was  master,  sole  owner,  and  proprietor  of  a  certain  smack  or 

actual S»ntact  ves8G^   thereinafter  mentioned,  and  whereas  also  the   plaintiff  being    such 

of  the  defend-  owner  as  aforesaid,  and  having  occasion  to  borrow  a  certain  sum  of  money  to 

"V^Tan11*  meet  Qis  occasions,  applied  to,  and  requested  the  defendants  to  lend  and 

acl,ion  £'  flle"  advance  to  him  the  sum  of  80/.,  which  they  the  defendants  agreed  to  do, 

ing  a  chattel  upon  having  the  re -payment  secured  to  them,  the  defendants,  by  a  mortgage 

of  tmprUoiw  °^  tne  ^^  smack  or  vessel,  and  it  was  thereupon  agreed  by  and  between  the 

ment,  the  plaintiff  and  defendants,  that  a  mortgage  of  the  said  vessel  should  be  accord* 

not'aver  that  inS^Y  made  and  given,  and  that  the  sum  of  money,  so  to  be  advanced  and 

the  former  lent  by   the  defendants   as  aforesaid,  should  afterwards  be  repaid  by  the 

tuted  without"  plaintiff  to  the   defendants  on   a  certain   day  then  agreed  upon  and  not 

^^mm*"'  yet  elaPsed>   to  wit»  the  28th  day   of  September,   A.  D.   1837;   and    that 

suit  was  ter.  in  the  mean  time,  he,  the  plaintiff,  should  retain  the  command  of  the  said 

mi3°aAwrong-  smack  or  vessel,  and  prosecute  and  make  voyages  therein,  for  his,  the  said 

f"l  taking  of  a  plaintiff's,  own  profit  and  advantage,   and  thereupon  afterwards,   to  wit 

fident  con™?-"  A.  D.    1836,   the  defendants  accordingly  lent  and  advanced  to  the  ptain- 

•ion  to  support  £ff  UDor|  and  in  pursuance  of  the  said  agreement,  and  upon  the  security 

trovtr ;  without  r  r  »        »  -■     ■_■••/*••         t_  • 

proof  of  a  sub-  aforesaid,  the  said  sum  of  80/.,  and  the  plaintiff  also  thereupon  m  pursuance 
mand'axid^e-  ^ao  °^  tne  8a*a  agreement,  by  a  certain  indenture  then  made,  signed,  sealed 
fatal.  and  delivered,  by  the  defendants  of  the  one  part,  and  the  plaintiff  of  the 

other  part,  and  which  indenture,  &c.,  (pro/ert),  for  and  in  consideration  of  the 
said  sum  of  80/.,  of  lawful  money  of  Great  Britain,  to  him  then  in  hand, 
well  and  truly  paid  by  the  said  defendants,  did  grant,  bargain,  sell,- assign 
and  set  over  unto  the  said  defendants,  among  other  things,  sixty-four  full 
and  equal  undivided  sixty-fourth  parts  of  all  the  said  ship  or  vessel,  called 
"  The  Nimble"  together  with  all  and  singular,  the  masts,  sails,  sail  yards, 
anchors,  cables,  ropes,  cords,  guns,  gunpowder,  ammunition,  small  arms, 
tackle,  apparel,  boats,  oars  and  appurtenances,  and  also  a  certain  instrument 
or  policy  of  insurance  effected  at  London  and  bearing  date  a  certain  day,  to 
wit,  the  day  and  year  last  aforesaid,  whereby  the  said  sixty-four  full  and  equal 
sixty-fourth  parts  of  the  said  ship  and  premises  were  insured  in  the  sum  of 
250/1  sterling,  from  loss  or  damage,  to  have  and  to  hold,  &c,  the  said  sixty-four, 
&c,  parts  of  the  said  ship,  &c,  and  policy  and  premises  thereby  assigned  unto 
the  said  defendants,  their  executors,  &c,  to  and  for  their  own  use  and  benefit, 
subject  nevertheless  to  the  following  proviso,  for  redemption  thereinafter 
contained,  that  is  to  say ;  provided  always,  and  it  was  thereby  agreed,  by 
and  between  the  said  parties  to  the  said  indenture,  that  if  the  plaintiff  did 
and  should  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  defendants,  the 
said  full  sum  of  80/.  of  lawful  money,  &c,  together  with  interest  for  the 
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tune  in  the  mean  time,  at  and  after  the  rate  of  5/.  per  centum,  per  annum; 
on  the  28th  of  September,  A.  D.  1837,  then  next  ensuing,  then  the  said  inden- 
ture and  every  thing  therein  contained,  should  be  and  become  utterly  void ; 
and  the  plaintiff  did,  in  and  by  the  said  indenture,  &c,  (covenant  to  pay  the 
80/.  as  above),  and  the  plaintiff,  in  fact,  further  saith,  that  the  defendants 
wrongfully,  illegally  and  maliciously  contriving  to  injure,  harrass  and  dis- 
tress the  plaintiff,  and  to  compel  him,  the  plaintiff,  by  and  through  fear  and 
duress  of  imprisonment,  to  give  up  and  relinquish  to  them  the  defendants, 
certain  goods  and  chattels,  of  and  belonging  to  him  the  plaintiff,  and  not 
included  m  the  said  mortgage  security ;  to  wit,  a  certain  certificate  of  the 
register  of  a  certain  smack  or  vessel,  to  wit,  the  said  smack  or  vessel ;  and 
without  which,  he  the  plaintiff,  could  not  go  to  sea,  or  prosecute  his  said 
voyages  in  manner  aforesaid,  as  agreed  upon  by  and  between  the  plaintiff  and 
defendants,  as  the  defendants  then  well  knew,  long  before  the  said  time  so 
appointed  as  aforesaid,  for  the  payment  of  the  said  sum  of  80/.,  to  wit,  on 
the  day  and  year  last  aforesaid,  called  upon  and  requested  payment,  of  and 
from  the  plaintiff,  of  the  said  sum  of  80/.,  and  then  threatened  to  arrest 
niui  for  the  same,  unless  he  immediately  paid  to  them  the  amount  thereof; 
and  the  plaintiff  further  saith,  that  upon  his,  the  plaintiff's,  refusing  so  to  do, 
they  the  defendants,  wrongfully  and  unjustly  contriving  and  intending  as 
aforesaid,  and  to  imprison,  harrass,  oppress,  injure  and  impoverish  the  plaintiff, 
and  to  cause  and  procure  him  to  be  arrested  and  imprisoned,  and  to  prevent 
hi«  making  and  prosecuting  any  voyages  whatsoever  in  his  said  smack  or  vessel, 
and  wholly  to  ruin  the  plaintiff  thereby,  well  knowing  that  the  plaintiff  was 
wholly  unprepared  and  unprovided  with  bail,  theretofore,  to  wit,  on  the  26th 
of  Socember,  A.  D.  1836,  falsely  and  maliciously  caused  and  procured  to  be 
sued  and  prosecuted  out  of  the  Court  of  the  said  Lord  the  King,  of  the  Bench, 
at  Westminster,  for  the  said  sum  of  80/.  a  certain  writ  of  our  said  Lord  the 
King,  called  a  capias,  directed  to  the  sheriff  of  Kent,  bearing  date  a  certain 
day  and  year  therein  mentioned,  to  wit,  &c,  by  which  said  writ  our  said  Lord 
the  King,  &c.  (setting  forth  the  capias  in  debt) ;  and  the  defendants  contriving 
and  intending  as  aforesaid,  afterwards,  to  wit,  on,  Sec.  aforesaid,  wrongfully, 
illegally  and  maliciously,  caused  and  procured  the  said  writ  to  be,  and  the 
nine  then  was,  marked  and  indorsed  for  bail,  for  95/.  17*.  6d.,  and  the  said 
writ  being  indorsed  for  bail  as  aforesaid,  the  defendants  afterwards,  and  before 
the  said  return  thereof,  to  wit,  on  the  26th  of  November  aforesaid,  contriv- 
ing and  intending  as  aforesaid,  wrongfully,  and  maliciously  caused  the  plain- 
t'f  to  be,  and  he  there  was  arrested  by  his  body,  under  and  by  virtue  of  the 
>aid  writ,  and  was  thereupon  imprisoned  and  kept  and  detained  in  prison  for 
*  long  time,  to  wit,  for  the  space  of  twelve  hours  then  next  following,  unto 
he,  the  said  plaintiff,  not  being  prepared  or  provided  with  bail  to  the  said  ac- 
tion, by  and  through  fear  and  duress  of  imprisonment,  was  forced  and  com- 
pelled to  give  up  and  relinquish  to  them  the  goods  and  chattels  before  men- 
tioned, to  wit,  the  said  register  and  certificate  of  registry,  and  did  so  give  up 
and  relinquish  the  same,  and  the  defendants  have  thence  hitherto  wrongfully 
and  unjustly,  and  against  the  consent  and  will  of  the  plaintiff,  forcibly  and 
against  law,  kept  and  detained  the  same  from  the  plaintiff;  by  means  of  which 
*id  wveral  premises,  the  plaintiff  being,  as  the  defendant  before  and  after 
the  time  of  the  said  arrest  well  knew,  wholly  unprepared  and  unprovided  with 
bad  whilst  he.  was  so  imprisoned  as  aforesaid,  not  only  suffered  great  pain  of 
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Common  Pkcu.  body  and  mind,  but  was  greatly  exposed  and  injured  in  his  credit  and  cir- 
Grainoeb     cumstances,  and  was  hindered  and  prevented  from  performing  and  transacting 
v  his  lawful  business  and  affairs  by  him,  during  that  time,  to  be  performed  and 

transacted,  and  especially  the  plaintiff  saith,  that  by  means  of  the  premises 
he,  the  plaintiff,  hath  been  wholly  prevented  and  deterred  from  making  and 
prosecuting  with  the  said  smack  or  vessel,  divers,  to  wit,  four  several  voyages 
with  and  in  the  said  smack,  &c,  to  wit  from  London  to  Caen  and  back  again, 
and  hath  lost  and  been  deprived  thereby  of  all  the  benefit,  profit,  and  ad?an- 
tage,  which  would  have  otherwise  flowed  and  accrued  to  him,  the  plaintiff, 
therefrom,  and  hath  been  and  is,  by  means  of  the  premises,  otherwise  greatly 
injured  and  damnified. 

2d.  Count  in  trover,  for  a  certain  other  register  of,  and  a  certain  other 
certificate  of  the  registry  of  the  said  smack  or  vessel. 
Plea.— Not  guilty. 

At  the  trial,  before  Bosanquet,  J.,  it  appeared  that  the  plaintiff  had  mort- 
gaged a  vessel  to  the  defendants  for  80/.,  as  stated  in  the  declaration ;  that  the 
time  of  paying  it  off  was  the  28th  September,  1837  ;  that  the  defendants  on 
the  26th  November,  1836,  sued  out  a  capias  in  debt  against  the  plaintiff  for 
95/.  17*.  6rf. ;  that  the  defendant,  Hill,  gave  the  sheriff's  officers  instructions 
to  execute  the  writ  with  gentleness,  and  to  take  the  registry  of  the  vessel  in 
lieu  of  bail ;  that  the  sheriff's  officers  came  with  the  warrant  to  the  plaintiff's 
house,  where  he  was  ill  in  bed,  and  told  him  they  wanted  the  registry,  and  that 
if  he  did  not  deliver  it  up,  they  must  either  take  him,  or  leave  a  man  with  him  ; 
that  the  registry  was  delivered  up  to  them,  and  they  went  away :  no  actual 
contact  of  the  plaintiff's  person  was  proved :  it  was  also  proved  that  the  defend- 
ants had  paid  the  caption  fee  for  taking  the  plaintiff,  and  had  been  repaid  by  him. 

Taddy,  Serjeant,  for  the  defendants,  submitted,  first,  that  no  arrest  had 
been  proved ;  secondly,  that  there  was  no  proof  of  f  he  determination  of  the 
former  suit,  which,  by  analogy  to  actions  for  malicious  arrests  and  prosecutions, 
he  contended  was  necessary ;  thirdly,  that  there  was  no  proof  of  malice ; 
&nd  fourthly,  as  to  the  count  in  trover,  that  there  was  no  proof  of  any  demand 
on  the  part  of  the  plaintiff. 

The  learned  judge  reserved  all  the  points,  but  ruled  against  the  defendants 
upon  all  of  them. 

Taddy,  Serjeant,  accordingly,  in  a  former  term,  obtained  a  rule  nisi,  either 
for  a  nonsuit,  or  a  new  trial,  and  also  for  arrest  of  judgment  (a),  by  reason 
of  there  being  no  averment  of  want  of  probable  cause  in  the  first  count. 

Talfourd,  Serjeant,  and  James,  now  shewed  cause.  As  to  i^e  first  point, 
an  arrest  was  sufficiently  proved  ;  it  was  not  necessary  that  there  should  be 
an  actual  contact  of  the  party ;  the  case  of  Horner  v.  Battyn(b),  which  had  been 

(a)  Some  discussion  arose  during  the  stated  that  this  was  the  usual  form,  and 

argument,  as  to  whether  by  the  terms  of  the   plaintiff's   counsel  showed   cause 

the  rule  the  plaintiff  was  called  upon  to1  accordingly.      In   the   Queen's    Bench 

show  cause,  why  there  should  not  be  an  and  Exchequer,  the  form  is,  "  why  the 

arrest  of  judgment;  the  words  of  the  judgment  on  the  verdict  obtained   in 

rules  were,  u  and  why  the  entry  of  final  this    cause,  should  not  be  arretted" 

judgment  upon  the  verdict  for  the  plain-  See  T.  Chitty's  Practical  Forma,  2d  ed. 

tiff  on  the  trial  of  this  cause,  should  710. 

not  be  stayed:'    The  Master,  however,  (A)  B.  N.  P.  62.    «  Per  curiam,  if 
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cited  on  behalf  of  the  defendants  at  the  trial,  was  an  authority  against  them, 
for  it  established  the  principle,  that  if  a  party  submitted  to  the  process,  it 
was  sufficient  to  constitute  an  arrest,  though  there  was  no  manual  touch ;  now 
here  there  was  a  complete  submission  to  the  process,  by  giving  up  the  registry. 
To  the  second  objection,  vis.,  that  there  was  no  proof  of  the  determination 
of  the  former  suit,  there  were  three  answers :  first,  that  it  was  not  necessary 
in  this  form  of  action,  for  there  is  no  analogy  between  this  action  and  one  for 
malicious  arrest;  there  the  termination  of  the  former  suit  must  be  shewn  in 
order  to  establish  the  want  of  probable  cause  ;  but  it  is  not  necessary  here, 
where  the  cause  of  action  is  the  abuse  of  the  process  of  the  Court ;  and  even 


the  bailiff,  who  has  a  process  against 
on*,  says  to  him,  when  he  is  on  hone- 
back,  or  in  a  coach,  *  vou  are  my  pri- 
soner, I  have  a  writ  against  you/  upon 
which,  he  submits  and  turns  back,  or 
goes  with  him,  though  the  bailiff  never 
touched  him,  yet  it  is  an  arrest,  because 
he  submitted  to  the  process:  but  if 
instead  of  going  with  the  bailiff,  he 
had  gone  or  fled  from  him,  it  could 
be  no  arrest,  unless  the  bailiff  had  laid 
hold  of  him/*  In  William*  v.  Jones 
(Ca.  temp.  Hard.  298;  S.  C,  but 
not  S.  P.  2  Stra.  1049,)  it  is  laid 
down,  that  an  arrest  may  be  made 
without  touching  the  person,  as  if  a 
bailiff  comes  into  a  room,  where  the 
defendant  is,  and  having  locked  the 
door,  tells  him  that  he  is  arrested,  that 
is  an  arrest ;  for  the  defendant  is  in  the 
etutodv  of  the  officer :  the  same  doc- 
trine u  recognised  by  Sir  J.  Mans- 
fields  C.  J.,  in  Arrowsmith  v.  Le  Mesu- 
rier,  (2  N.  R.  211,)  but  in  that  case, 
where  a  warrant  had  been  granted  by 
a  magistrate,  for  apprehending  the 
plaintiff,  and  the  constable  went  with 
it  to  the  plaintiff  and  shewed  it 
him,  and  at  his  desire,  permitted 
him  to  take  a  copy,  after  which 
the  plaintiff  attended  the  constable 
before  the  magistrate,  but  the  con- 
stable had  never  touched  the  plain- 
tiff.; it  was  held,  that  there  was  no 
arrest,  upon  the  ground,  as  the  Lord 
C.  J.,  said,  that  "  the  plaintiff  went 
voluntarily  before  the  magistrate ;"  and 
that  **  the  warrant  was  made  no  other 
use  of  than  as  a  summons."  The  case 
of  Horner  v.  Battyn  was  not  however 
cited.  It  is  not  easy  to  reconcile  these 
two  cases  (a) ;  and  the  one  last  men- 
tioned, would  appear  to  establish  the 
store  intelligible  principle,  that  a  snb- 
i  to  restraint  under  legal  process, 


or  compulsion,  or  what  is  considered  by 
the  party  as  such,  will  constitute  an 
arrest,  or  what  the  law  terms  an  impri- 
sonment; thus  in  a  case  mentioned  by  Mr. 
Starkie,  in  his  work  on  Evidence,  (vol. 
ii.  p.  812,  n.  (d.)  )  "  where  a  constable 
required  the  plaintiff*  to  go  along  with 
him  before  a  magistrate,  information 
having  been  given  to  the  constable, 
by  the  defendant,  that  the  plaintiff  had 
committed  a  felony,  and  the  plaintiff 
accordingly  accompanied  the  constable  ; 
Bay  ley,  J.,  held,  (after  the  cases  on  the 
subject  had  been  cited)  that  there  was  a 
sufficient  imprisonment  to  sustain  the 
action ;"  ana  the  learned  author  states, 
that  he  has  known  more  than  one  case, 
in  which  words  alone  have  been  held 
sufficient  to  constitute  an  imprison- 
ment See  also  Bridgett  v.  Voyney, 
(1  M.  &  R.  211,)  Wood  v.  Lane,  (3 
C.  &  P.  774,)  and  Peters  v.  Stan- 
way,  (6  C  &  P.  737,)  where  Al- 
der son,  B.,  drew  a  distinction  "  be- 
tween the  case  of  a  person  who  vo- 
lunteers to  go  in  the  first  instance, 
and  that  of  a  person  who,  hav- 
ing a  charge  made  against  him,  goes 
voluntarily  to  meet  it.1'  But  where 
there  has  been  no  restraint,  the  deci- 
sions are  uniform,  that  mere  words  will  t 
not  constitute  an  arrest ;  as  in  Simp-  * 
son  v.  Hill,  (1  Esp.  N.  P.  C.  431.) 
where  the  defendant  sent  for  a  con- 
stable, and  gave  the  plaintiff  in  charge 
to  him,  but  the  constable  never  touch- 
ed the  plaintiff,  or  took  her  into  cus- 
tody, or  used  any  words,  expressing 
that  she  was  a  prisoner ;  for  the  plain- 
tiff, on  seeing  her  frightened,  said 
to  the  constable,  that  he  would  not 
trouble  him  further  at  that  time;  and 
the  constable  departed ;  this  was  ruled 
by  Eyre,  0.  J.,  not  to  be  an  imprison- 
ment.    So  in  the  earlier  case  of  Genner 


(a)  In  Berry  v.  Adamson,  9  D.  &  R.  558;  5  B.  &  C.  528,  the  authority  of 
Amwsmitk  v.  Mesurier  was  recognised.  In  Wood  v.  Lane,  3  C.  &  P.  774, 
Tmdaiy  C.  J.,  said,  that  it  was  a  case  which  had  often  been  spoken  of,  as  going 
to  the  very  extreme  point 
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Common  PUas.  m  an  action  for  a  malicious  arrest,  the  Court  have  held  that  the  want  of  such 
an  averment  is  cured  by  verdict,  Skinner  v.  Gunton  (c).  Secondly,  the  fact 
of  the  termination  of  the  former  suit,  is  not  put  in  issue  by  the  plea  of  not 
guilty  ;  for  that  plea  puts  in  issue  only  the  wrongful  act  done  (d),  which  here  is 
the  unlawful  obtaining  of  the  registry,  under  colour  of  an  arrest  In  Drum- 
mtmd  v.  Pigou  (e),  which  was  an  action  for  maliciously  procuring  the  plain- 
tiff to  be  outlawed,  the  Court  expressed  a  strong  opinion  that  the  reversal  of 
the  outlawry  was  not  put  in  issue  by  the  plea  of  not  guilty. — [Tindal,  C.J. 
-—There  the  plaintiff  averred  in  his  declaration  that  the  outlawry  was  duty 
reverted  ;  there  is  no  allegation  here  that  the  former  suit  had  been  termina- 
ted.]— The  defendants  might  have  pleaded  specially  that  it  was  not  termi- 
nated, if  such  fact  would  have  afforded  them  a  defence ;  or  if  it  ought  to  have 
been  alleged,  they  might  have  demurred.  Thirdly,  if  it  was  necessary,  it  was 
amply  proved,  as  the  costs  had  been  paid  by  the  plaintiff,  and  received  by  the 
defendants,  including  the  caption  fee ;  this  would  be  sufficient  in  such  a  case 
as  the  present,  although  stricter  proof  is  generally  required  in  cases  of  malicious 
arrest,  Webb  v.  Hill  (/)•  In  Brooke  \.  Carpenter  (g),  however,  the  produc- 
tion of  a  rule  of  Court,  by  which  the  plaintiff  had  been  discharged  out  of  cus- 
tody, was  held  a  sufficient  proof  of  the  determination  of  the  suit ;  so  in  Pierce 
v.  Street  (A),  proof  that  no  declaration  had  been  filed  or  delivered  within  a  year 
after  the  return  of  the  writ,  was  held  sufficient  (•*). 

With  regard  to  the  third  point,  the  alleged  defect  of  proof  of  mafice  on  the 
part  of  the  defendants  ;  no  proof  of  actual  malice  was  requisite ;  malice,  in 
law,  signifies  merely  an  improper  motive,  and  there  was  ample  evidence  of 
that 

As  to  the  ground  upon  which  the  arrest  of  judgment  had  been  moved, 
namely,  that  there  was  no  allegation  in  the  declaration  of  want  of  probable 
cause,  that  also  was  not  necessary  in  this  form  of  action ;  if  the  action  had 
been  brought  on  the  justest  grounds,  still  the  extorting  of  the  registry  would 
have  been  an  illegal  act,  which  would  have  given  the  plaintiff  a  cause  of  action. 

With  regard  to  the  objection  raised  to  the  count  in  trover,  that  no  conver- 
sion had  been  proved,  the  wrongful  assumption  of  the  plaintiff's  property  under 
duress  was  a  sufficient  conversion,  and  it  was  not  necessary  that  there  should 
be  any  subsequent  demand. 

Toddy,  Serjeant,  and  R.  V.  Richards,  in  support  of  the  rule.     As  to  the 

v.    Sparks  (Salk.   79;   6  Mod.   173,)  v.   Griffith*  (5  M.  &  R.  120,)  George  * 

where  the  plaintiff,  having  a  warrant  Radford,  (3  C.  &  P.  464;  M.  &  M. 

against  the  defendant,  went    to    him  244,)  Cant  v.  Parsons,  (6  C.  &  P.  504,) 

in  his  yard,  and  being  at  some  dis-  Hender  v.  Robins,  (1  Har.  &  Wot.  204; 

tance,  told   him  he   had    a  warrant,  S  €.  noin.  Robins  v.  Hender,  3  Dowl. 

and  said  he  arrested  him ;  but  the  de-  543.) 

fendant  having  a  fork  in   his  hand,  (c)  1  Saund.  228,  c. ;  S.  C.  1  Vent 

kept  off  the  plaintiff  from  touching  12,  18. 

him,  and  retreated  into  his  house;  it  (eh  R.  G.  H.4W.4  Case  IV.  1. 

was  held  there  waa  no  arrest.     See  also  (e)  2    Bing.    N.  C.   114;    S.  C.  1 

Bieten  v.    Burridge,  (3  Camp.   139,)  Hodg.  190;  2  Scott,  228. 


Russen  v.  Lucas,  (1  C.  &  P.  153;  R.  (/)  Moo.  &  Hal.  253:  S.  C.  3  C. 

C.  528,)  Amor  v.  Blofield,  (  2  Mo.  &         (f)  3  B.  &~Ao\  397^ 


&  M.  260  Be™!  ▼•    Adamson,  (2  C.      &  P.  485, 

&  P.  503;  9  D.  &  R.  558;  6  B.  &         (g)  11  Moo.  59;  S.  C.  3  Bing.  297 


Sc.  156,  9  Bing.  91,)  Bates  v.  Pilling,         (i)  See  also  ArundeU  v.  Jfnite,  14 
(2  C.  &  M.  374 ;  2  Dowl.  3670  *«"     East,  216 
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fret  point ;  there  was  no  sufficient  arrest  to  satisfy  the  allegation  in  the  decla-  Common  rue*. 
ration ;  the  plaintiff  gave  up  the  registry  under  fear  of  an  arrest,  but  no  arrest     Grainger 
actually  took  place,  though  the  transaction  came  up  perhaps  to  the  very  point  <*. 

of  one :  the  instructions  to  the  sheriffs  officers  were  "  either  to  take  the  plain-  ILL* 

tiff,  or  to  leave  a  man  with  him."  The  other  side  have  argued  as  though  the  in- 
structions had  been  '*  to  take  the  plaintiff  away"  The  registry  is  given  up 
as  soon  as  these  instructions  are  communicated  to  the  plaintiff;  the 
whole  transaction  amounted  merely  to  this,  that  the  officer  said,  in  effect,  to 
the  plaintiff^  if  you  don't  do  a  certain  thing,  I  must  arrest  you ;  the  thing  is 
done,  and  the  officer  departs  without  making  the  arrest.  Then  as  to  the  cap- 
tion fee  having  been  paid ;  it  is  usual  to  pay  the  fee  if  the  officer  goes  for  the 
purpose  of  arresting  a  party,  although  no  actual  arrest  takes  place.  In  the 
case  ofCrueetv.  Elwee  (j»),  tried  before  Alder  eon,  B.,  on  the  Oxford  circuit,  last 
summer  two  years,  which  was  an  action  against  the  sheriff;  the  plaintiff  had 
originally  inserted  two  counts,  one  for  not  arresting  the  party,  and  the  second 
for  an  escape  ;  he  was  limited  however  to  one  of  these  counts,  and  selected 
the  latter,  thinking  his  evidence  strongest  upon  that  At  the  trial,  the  officer 
was  called,  who  stated  that  he  told  the  party  he  had  a  writ  against  him ;  that 
they  walked  together  to  an  inn,  (but  not  arm  in  arm) ;  that  they  slept  in  the 
same  room,  and  that  in  the  night-time  the  party  escaped :  the  learned  judge 
held  that  there  was  no  arrest,  as  no  contact  had  been  proved. — [Talfourd, 
Serjeant — In  that  case,  the  officer  expressly  stated  that  the  party  was  never  in 
his  custody.] — [Park,  J.— I  have  the  greatest  respect  for  the  decision  of  Mr. 
Baron  Aldereon,  but  I  own  I  cannot  understand  how  it  can  be  said  if  a  bailiff 
tells  a  party  he  has  a  writ  against  him,  and  the  party  thereupon  accom- 
panies hiin,  that  this  is  not  an  arrest.] — In  this  case  there  was  no  evidence 
that  the  writ  had  been  produced,  or  that  any  words  expressive  of  an  arrebt 
had  been  used. 

Secondly,  as  to  the  want  of  proof  of  the  termination  of  the  suit;  there  was 
no  allegation  to  that  effect  in  the  declaration,  and  undoubtedly  before  the  new 
rales,  the  Court  would  have  supplied  that  defect  after  verdict ;  but  it  being  a 
material  allegation,  it  should  have  been  averred,  together  with  the  manner  of  the 
termination,  Lewie  v.  Farrel  (A),  Wine  v.  Ware  (/),  Goddard  Y.Smith  ( m) ;  other- 
vise  the  defendants  bad  no  opportunity  of  traversing  it ;  and  if  material  to  have 
been  averred,  it  should  have  been  proved ;  and  not  having  been  proved,  it  ib 
a  ground  of  nonsuit.  It  would  be  an  absurdity  to  allow  an  action  to  be  brought 
against  a  party  for  bringing  a  former  action,  without  shewing  that  such  for- 
mer action  had  been  terminated ;  the  right  to  sue  could  not  be  established  till 
a  verdict,  or  some  other  termination  of  the  former  suit.  It  is  said,  indeed,  that 
here  it  is  immaterial  whether  the  former  suit  be  terminated  or  not ;  but  that 
cannot  be  so,  for  if  the  plaintiff  has  a  good  cause  of  action,  he  may  institute  a 
rah,  no  matter  how  maliciously,  and  there  can  be  no  wrong  done.  There  is 
nothing  in  this  case  to  prevent  the  defendants  from  going  on  with  their  action; 
the  Court  perhaps,  might  stay  them,  but  till  then,  they  would  have  a  right  to 
goon-  The  Court  can  only  act  upon  their  rules,  or  upon  the  record ;  and  even 

(>)  Reported  5  A.  &  E.  118,  and  Skinner  v.    Gunion,  1  Wms.  Sauad. 

fbj  tie  name  of  Geaet  v.  Elwee),  6  N.  228,  d. 

k  M.  433,  but  not  upon  the  same  point  (0  Sid.  15. 

(k)  1  Stra.  114,  &  see  the  note  to  (m)  6  Mod.  2G1 ;  S.  C.  Salk.  21. 
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Comma*  JUa*.  a  judge's  order  to  stay  proceedings,  has  been  ruled  by  Lord  Kenyon,  not  to 
be  sufficient  evidence  that  a  suit  was  at  an  end,  Kirk  v.  French  (n). 

Thirdly,  there  was  no  proof  of  malice;  the  only  object  of  the  defendants 
was  to  obtain  the  registry.  In  Savil  v.  Robert*  (o),  it  is  said,  "  that  it  shall 
lie  on  the  plaintiff's  side  to  prove  an  express  rancour  and  malice  ;"  and  in 
Sikes v. Dunbar  (p),  Lord  Kenyan  held  the  same  doctrine  (q). — [Tindal,  C.  J. 
— The  term  malice,  means  the  doing  something  against  law  ;  it  is  not  neces- 
sary that  it  should  be  done  vindictively,  but  it  must  be,  wilfully.] 

Fourthly,  as  to  the  absence  of  any  allegation  of  want  of  probable  cause  : 
this  is  a  new  form  of  action,  there  being  no  precedent  for  it,  but  it  bears  a 
close  analogy  to  an  action  for  a  malicious  arrest,  in  which  it  has  always  been 
held  necessary  to  aver  and  prove  want  of  probable  cause,  and  it  cannot  be 
inferred,  even  from  the  most  express  malice;  Johnstone  v.  Sutton  (r),  Reed 
▼.  Taylor  (*),  Willans  v.  Taylor  (t),  Drummond  v.  Pigou  («),  Cotton  v. 
James  (v\ 

Fifthly,  as  to  the  conversion ;  thip  was  the  case  of  the  receipt  of  a  chatel, 
not  under  any  claim  of  right,  but  for  a  particular  purpose ;  this  of  itself  was 
not  a  conversion  to  the  use  of  the  defendants ;  there  was  no  exercise  of  right 
on  their  parts :  then  there  was  no  subsequent  demand  as  evidence  of  a  con- 
version ;  and  it  is  not  every  unlawful  taking  which  will  amount  to  a  conver- 
sion. 

Tindal,  C.  J. — This  is  a  special  action  on  the  case  brought  against  tlie 
defendants,  for  having  unlawfully  obtained  the  registry  of  a  vessel  from  the 
plaintiff,  by  means  of  an  arrest.  The  declaration  states  in  effect,  that  the 
plaintiff  had  borrowed  a  sum  of  money  from  the  defendants,  and  had  given 
them,  by  way  of  security,  the  mortgage  of  a  ship ;  that  the  money  was  to 
be  repaid  in  September,  1887 ;  and  that  in  the  month  of  November,  1836,  the 
defendants  maliciously  arrested  the  plaintiff,  in  order  to  force  him  to  give  up 
the  registry  in  question,  which  was  not  included  in  the  original  mortgage ; 
there  is  also  a  count  in  trover  for  the  registry.  The  defendants  have  pleaded 
only  the  general  issue.  The  plaintiff  at  the  trial  having  obtained  a  verdict, 
the  defendants  have  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause, 
why,  instead  of  that  verdict,  a  nonsuit  should  not  be  entered  ;  or  why  there 
should  not  be  an  arrest  of  judgment. 

The  grounds  upon  which  the  rule  was  moved  for  are,  first,  that  the  alle- 
gation in  the  declaration,  that  the  plaintiff  was  arrested,  has  not  been  made 
out  in  proof;  but  after  hearing  all  the  evidence  that  was  brought  forward 
at  the  trial,  I  confess,  I  cannot  entertain  any  doubt,  but  that  an  arrest  was 
sufficiently  proved.  It  appears,  that  the  sheriff  *s  officer  having  the  warrant 
in  his  possession,  told  the  plaintiff,  who  was  lying  ill  in  bed,  the  purpose 
of  his  coming,  that  unless  he  gave  up  the  registry,  he  must  either  take  him 

(n)  1  Etp.  80.    "That  case  ha«  since  (r)  1  T.  R.  510,  544;  S.  C.  1  Bro. 

been  doubted  ;M  Per  Park,  J.,  in  Drum-  P.  C.  76. 

mend  v.  Pigou,  2  Scott,  233,  &  see  (*)  4  Taunt  616. 

the  cases  there  cited.  (<)  6  Bin*.  183;  S.  C.  3  M.  &  P 

(o)  Salk.  13 ;  S.  C.  2  Lord  Baym.  374.  350 ;  affirmed  on  error,  1  B.  &  Ad.  845- 

(p)  1  Camp.  202,  n.  (u)  2  Bing.  N.C.114;S.C.  IHodg. 

(a)  Salk.  15.  190 ;  2  Scott,  228. 

v*  (*)  1  B.  &  Adol.  128. 


Hill. 
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or  leave  a  man  with  him ;  this  certainly  must  mean,  that  he  would  take  him  Common  PUat . 
away,  having  previously  done  that  which  was  equivalent  to  an  arrest ;  the  Grainger 
plaintiff  upon  this  gives  him  up  the  registry,  which,  according  to  the  officer's 
instructions,  was  to  be  taken  in  lieu  of  bail.  These  facts  appear  to  me  to 
bring  the  case  clearly  within  the  principle  of  Horner  v.  Battyn  (to),  and  to 
constitute  a  complete  submission  to  the  process,  on  the  part  of  the  plaintiff. 
Then,  afterwards  we  find  that  the  suit  is  arranged,  that  the  caption  fee,  a  fee 
which,**  pi  termini,  is  chargeable  in  respect  of  the  actual  taking  of  a  party,  is 
paid  to  the  sheriff  by  the  defendants,  and  repaid  to  them  by  the  plaintiff; 
after  this  it  seems  to  me  impossible  that  the  defendants  can  contend  there  has 
oeen  no  arrest. 

The  second  objection  is  two-fold ;  that  the  plaintiff  does  not  disclose  a 
sufficient  cause  of  action,  inasmuch,  as  he  does  not  allege,  that  the  former 
suit  had  been  instituted  without  probable  cause,  or  that  such  suit  had 
been  terminated.  Now,  if  this  action  were  analogous  to  one  foi  a  malicious 
arrest  or  a-  malicious  prosecution,  there  is  no  doubt  that  the  declaration  would 
be  bad,  for  want  of  these  allegations;  but  this  action  is  of  a  wholly  distinct 
and  different  nature;  it  is  brought  for  having  employed  a  sheriff's  officer  to 
abuse  the  process  of  the  Court,  and  thereby  extorting  a  ceitain  document 
from  the  plaintiff.  It  is  in  evidence,  that  the  defendants  gave  instructions  to 
the  sheriff's  officers,  which  were  different  from  the  exigency  of  the  writ;  their 
duty  under  the  writ  was  to  take  the  plaintiff's  body,  and  when  they  had  him  in 
custody  they  had  no  more  right  to  demand  the  registry,  than  any  other  of  the 
plaintiff's  goods  and  chattels.  The  sheriff's  officers  have  been  guilty  of  mis- 
conduct, and  might  have  been  sued  for  it ;  if  they  had  demanded  and  taken 
too  large  a  fee,  the  sheriff  would  have  been  liable  to  an  action  on  the  case,  for 
damages;  King  v.  Mar  sack  (x)  ;  and  in  this  case,  the  instructions  are  given 
to  the  officers  by  the  defendants,  and,  therefore,  they  are  liable  for  the  conse- 
quences. It  is  said,  this  is  a  new  form  of  action,  and  that  there  is  no  prece- 
dent for  it ;  but  that  is  no  objection,  if  the  action  is  otherwise  maintainable ; 
it  seems  to  me  this  case  falls  within  the  general  rule,  that  where  a  party 
has  received  an  injury  from  the  wrong  of  another,  he  may  have  his  remedy  by 
an  action  on  the  case  ;  now  here  there  are  both  damnum  el  injuria,  the  defend- 
ants have  committed  a  wrong,  and  the  plaintiff  has  been  injured  by  it.  I  think* 
therefore,  that  it  is  not  necessary  for  the  plaintiff  to  shew  either  want  of  pro- 
bable cause,  or  the  termination  of  the  former  suit ;  and,  consequently,  that 
the  ground  for  the  arrest  of  judgment  fails. 

The  last  objection  arises  upon  the  count  in  trover  ;  and  the  question  here 
is,  whether  there  has  been  a  wrongful  taking;  if  there  has,  a  subsequent  de- 
mand is  not  necessary,  for  either  a  wrongful  taking,  or  a  wrongful  holding,  is 
a  conversion  in  law ;  now  in  this  case,  there  can  be  no  doubt  as  to  the  cha- 
racter of  the  taking,  inasmuch  as  the  defendant  obtained  possession  of  the 
plaintiff's  property  against  his  will,  which,  for  this  purpose,  is  equivalent  to 
an  act  of  trespass.  The  rule  therefore  must  be  discharged,  and  the  posted 
delivered  to  the  plaintiff 

Park,  J.— There  is  certainly  a  very  general  notion  abroad,  that  unless  the 

f»  Boll.  N.  P.  6i  (*)  6  T.  R.  771 ;  vide  per  Lord  Ken* 

y  gonjb.77'2. 
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,  person's  body  is  touched,  there  can  be  no  arrest ;  and  this  opinion  has,  perhaps, 
been  strengthened  by  what  is  said  in  Salkeld,  79  (y),  and  cited  in  Bull.  N  P. 
162,  that  "bare  words  will  not  make  an  arrest,"  but  the  other  case  citet  in 
Bull,  N.  P.  (*),  shows  that  this  doctrine  must  be  taken  with  some  limitation ; 
upon  this  point,  it  is  enough  for  me  to  say,  that  I  entertain  no  doubt  but  that 
an  arrest  was  fully  established  at  the  trial  of  this  cause. 

As  to  the  grounds  that  have  been  urged  for  an  arrest  of  judgment,  namely, 
the  want  of  any  allegation  in  the  declaration,  of  want  of  probable  cause,  or  of 
the  former  suit  having  been  determined.  I  think  they  were  not  necessary  in 
this  form  of  action;  a  comparison  has  been  drawn  between  this  case  and  ac- 
tions for  malicious  arrest ;  and  the  cases  which  have  been  cited  with  reference 
to  the  latter  class  of  actions,  are  undoubtedly  good  law ;  but  they  do  not 
apply  to  this  case,  which  is  one  prima  impressionis  ;  the  gist  of  this  action 
is  an  injury  arising  from  a  shameful  and  scandalous  abuse  of  the  process  of 
the  Court,  by  means  of  which,  a  man  lying  sick  in  bed  has  been  compelled 
to  deliver  up  his  property;  it  is  just  the  same,  as  if,  by  the  same  means,  they 
had  taken  a  gold  watch  from  him.  If  a  new  species  of  tyranny  is  introduced, 
those  who  administer  the  law  should  allow  the  application  of  a  new  remedy. 
I  do  not  go  through  the  cases  that  have  been  cited  on  this  point,  as  I  think 
they  have  no  application  to  the  present  action. 

As  to  the  count  in  trover,  it  was  not  necessary  that  there  should  be  any 
demand.  A  demand  and  refusal  are  only  evidence  of  a  conversion,  but  here 
a  conversion  itself  was  proved.  The  case  of  Parker  v.  Patrick  (a),  is  some- 
thing analogous  to  the  present ;  there  goods  had  been  obtained  by  a  person 
from  the  defendant,  by  means  of  a  fraud,  and  pawned  to  the  plaintiff  for  a  va- 
luable consideration,  without  notice  of  the  fraud  ;  the  person  who  had  obtained 
them,  was  convicted  on  the  prosecution  of  the  defendant,  who  obtained  pos- 
session of  the  goods  again,  and  it  was  held,  that  the  plaintiff  might  maintain 
trover  for  them.  That  case  is  not  so  strong  as  the  present.  Wyait  v. 
Blades  (A),  is  an  authority  to  shew  that  where  there  has  been  a  conversion, 
a  demand  is  not  necessary,  and  there  are  other  cases  to  the  same  effect  collect- 
ed in  Carlisle  v.  Garland  (c). 

Vaughan,  J. — This  case  has  been  very  ably  and  elaborately  argued  on 
both  sides,  but  I  am  of  the  same  opinion  with  my  Lord  and  my  brother 
Park,  that  the  plaintiff  is  entitled  to  judgment.  The  plaintiff  can  only 
recover  secundum  allegata  et  probata  ;  the  question  then  is,  what  has  been 
alleged  and  proved  in  this  case.  The  declaration  states,  in  effect,  that  under 
force  of  duress,  the  plaintiff  was  compelled  to  give  up  the  registry  of  his 
vessel;  and  the  facts  in  evidence  sufficiently  establish  that  an  actual  arrest 
took  place.  The  defendants  had  in  fact  no  cause  of  action,  their  demand  was 
premature,  but  they  thought  it  was  a  good  opportunity,  as  the  plaintiff  was 
sick  in  bed,  to  obtain  the  registry  from  him,  and  they  do  this  by  means  of  an 
illegal,  arrest :  it  is  clear,  that  in  order  to  constitute  an  arrest,  an  actual  con- 

(jf)  Genner  v.  Sparks;  the  marginal  (b)  3  Tamp.  396. 

note  to  that  case  ie,  "  no  arrest  can  he  (c)  5  M.  &  P.  102 ;  7  Bing.  298 ;  S. 

without  actual  touching  the  defendant;*  C.  in. -error,  in  Cam.  Scac.  4  Mo.  &  S. 

but  this  position  is  clearly  not  borne  out  24 ;  2  C.  &  M.  31  ;  3  Tvr.  705 ;  S  C.  in 

by  the  case ;  see  ante,  p.  44,  n.  (6).  error  in  Dom.  Proc.  4  Scott,  587  i  4 

S  Horner  v.  Battvn.  Bing.  N.  C.  7. 
5  T.  R.  175. 
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tact  of  the  person  is  not  necessary.     The  present  case  stands  upon  its  own    Commm  Picas. 
circumstances,  and  has  no  analogy  with  actions  for  malicious  arrests  or  pro-      Grainger 
seditions.    The  defendants  abuse  the  process  of  the  law,  and  are  guilty  of  •• 

perjury  in  so  doing,  no  debt  being  due  at  the  time  the  writ  is  sued  out ; 
and  even  if  it  were  necessary  to  establish  want  of  probable  cause,  I  think  it  is 
to  be  clearly  inferred,  from  the  allegations  in  the  declaration  ;  as  want  of  a 
probable  cause  is  a  mixed  question  of  law  and  fact  for  the  jury  to  decide, 
Ravenga  v.  Macintosh  (<?)• 

As  to  the  conversion,  it  is  clear,  that  here  is  a  tortious  taking,  nearly  as 
much  so,  as  if  the  deed  had  been  demanded  of  the  plaintiff,  with  a  pistol 
held  at  his  head. 

Bosanquet,  J. — The  points  in  this  case  have  been  so  fully  discussed,  that 
I  have  no  inclination  to  add  any  more,  than  to  say,  that  I  retain  the  opinion 
I  formed  at  the  trial.  The  facts  were  then  fully  stated,  and  I  thought  that  an 
arrest  was  quite  sufficiently  proved.  As  to  the  determination  of  the  former 
writ,  it  is  not  necessary  either  to  be  averred  or  proved  in  this  form  of  action ; 
for  this  is  not  an  action  for  maliciously  doing  that  which  the  law  would  other- 
vise  authorize,  but  for  abusing  the  process  of  the  law,  for  the  ulterior 
purpose  of  doing  that  which  the  law  does  not  authorize.  As  to  the  count  in 
trover,  the  registry  was  tortiously  taken  from  the  plaintiff,  as  much  so,  as  if  it 
had  been  taken  contrary  to  his  express  directions ;  and  there  can  be  no  doubt 
that  would  be  a  conversion. 

Rule  discharged. 

(<Q2B.&C693;  S.  C.4D.&R.  187;  1  C.  &  P.  204. 

Collins  v.  Jenkins.  Jan^ 

'PHIS  was  an  action  of  assumpsit  upon  the  warranty  of  a  horse,  alleging  in  a  horse 

his  unsoundness.     Pleas: — 1st,  Traversing  the  warranty;   2d,  The  X^f^* 

unsoundness.  was  written  in 

The  venue  was  originally  laid  in  Middlesex  ;   it  had  been  changed,  upon  ji*aS«S7  °f 

the  defendant's  application,  into  Worcestershire,  and  restored  upon  the  usual  giving  notice  to 

undertaking  by  the  plaintiff,  to  give  material  evidence  in  the  original  county,  of  the  horse's 

At  the  trial  before  Tindal,  C.  J.,  at  the  Sittings  after  last  Term,  in  West-  unsoundness, 

i  ,  -i  •  /•      i  i         •■  ■*,         \  i         and  was  after- 

mtnster,  the  only  evidence  to  satisfy  the  undertaking,  was  ;  First,  that  a  let-  wards  seen  in 

ter,  written  by  the  plaintiff's  attorney  to  the  defendant,  giving  notice  of  the  {£*„  X^s?"" 
unsoundness  of  the  horse,  dated  from  his  office  in  King-street,  London,  and  session  of  his 
bearing  the  post-mark  of  Lambeth  ;  had  been  in  fact  written  at  the  attorney's  he°d°»ufficient 
private  residence  in  Burton-crescent,  in  the  county  of  Middlesex,  and  there  t0  •ajl,fy _th® 
delivered  by  him  to  the  plaintiff,  who  posted  it  at  Lambeth  ;  and  Secondly,  taking  upon 
that  such  letter  was  afterwards  seen  in  the  possession  of  the  defendant's  at-  p^in^iff  had 
torney,  at  the  house  of  the  plaintiff's  attorney,  in  Burton-crescent.  brought  back 

[It  was  also  argued  that  the  evidence  of  Mr.  Sewell,  the  veterinary  sur-  tD{|t  county, 
geon,  who  had  attended  the  trial,  and  heard  the  evidence,  and  thereupon 
formed  his  opinion  of  the  unsoundness  of  the  horse,  to  which  he  afterwards  de- 
posed as  a  witness,  though  he  had  not  personally  inspected  the  animal,  was 
sufficient  to  satisfy  the  undertaking ;  but  as  the  Court  decided  the  case  without 
adverting  to  this  point,  it  is  not  necessary  to  repeat  the  argument  upon  it.] 
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Common  PUcu.       The  plaintiff  recovered  a  verdict. 
Collins 


Jenkins. 


Ta/fourd,  Serjt.  having  obtained  a  rule  nisi  to  set  aside  this  verdict  and 
enter  a  nonsuit,  on  the  ground  that  the  undertaking  had  not  been  satisfied. 

Wilde,  Serj.  and  ChanneU,  now  shewed  cause. — It  was  important,  though 
not  absolutely  essential,  to  shew  that  notice  of  the  unsoundness  had  been 
given  within  a  reasonable  time,  so  as  to  give  the  defendant  an  opportunity  to 
inspect  the  horse,  and  also  for  the  purpose  of  increasing  the  plaintiff's 
damages.  In  Fielder  v.  Star  kin  (a),  Lord  Loughborough,  C.  J.,  said  "  the 
not  giving  notice  will  be  a  strong  presumption  against  the  buyer,  that  the 
horse  at  the  time  of  the  sale,  had  not  the  defect  complained  of,  and  will  make 
the  proof  on  his  part  much  more  difficult."  The  letter  in  question  amounted  to 
a  tender  of  the  horse,  which  may  be  in  writing ;  and  without  such  tender  the 
plaintiff  could  not  recover  for  the  keep  of  the  horse,  Caswell  v.  Coare  (£)  ; 
Mackenzie  v.  Hancock  (c) ;  Ellis  v.  Chinnock  (d).  In  Linley  v.  Bates  (e), 
it  was  held  than  an  undertaking  to  give  material  evidence  in  an  action  for 
goods  sold,  was  satisfied  by  proof  of  letters,  containing  invoices  of  the  foods, 
having  been  put  into  the  post-office  of  the  county,  to  which  the  undertaking 
applied,  at  the  time  the  goods  were  forwarded.  The  cases  of  R.  v.  BurdeU 
(/),  R.  v.  Johnson  (g),  R.  v.  Watson  (h),  R.  v.  Williams  (i),  all  bear 
upon  this  point ;  in  these  latter  cases  however,  the  question  was  as  to  the 
publication  of  libels  ;  but  in  a  question  like  the  present,  the  fact  of  writing  a 
letter  was  more  material  to  the  question  in  issue,  than  the  fact  of  putting  it 
into  the  post ;  Smith  v.  Walker  ( /).  Any  fact  which  tends  to  increase  the 
plaintiff's  right  to  damages  is  material  evidence  to  satisfy  the  undertaking, 
as  in  Curtis  v.  Drinkwater  (k),  which  was  an  action  against  a  coach  proprie- 
tor for  negligence  :  it  appeared  that  the  coach  travelled  from  Oxfordshire  into 
Worcestershire  ;  that  the  plaintiff  being  an  outside  passenger,  was  thrown 
from  the  coach,  and  suffered  an  injury  in  the  former  county,  and  was  after- 
wards removed  to  the  latter ;  and  it  was  held  that  the  inconvenience  suffered, 
and  expense  incurred,  by  the  plaintiff  in  the  latter  county,  was  material 
evidence  of  matter  arising  there,  so  as  to  satisfy  an  undertaking  to  bring  back 
the  venue.  So  the  material  fact  of  the  receipt  of  the  letter  by  the  defendant, 
was  shown  by  its  being  in  possession  of  his  attorney  in  Middlesex. 

Talfourd,  Serjt.  and  Shee}  in  support  of  the  rule. — The  Courts  have  cer- 
tainly gone  very  far  in  construing  such  an  undertaking  as  the  present  ;  as  in 
Soulsby  v.  Lee  (/),  where  the  Court  seem  to  have  been  of  opinion,  that  if  the 
local  evidence  be  the  trading  of  a  bankrupt,  or  a  petitioning  creditor's  debt 
within  a  county  ;  yet  if  the  defendant  did  not  give  notice  of  his  intention  to 
dispute  the  commission,  so  that  the  mere  production  of  the  commission  and  the 
proceedings  under  it  would  prove  the  trading,  &c,  the  undertaking  need  not 
be  further  complied  with  :  but  there  the  proof  of  these  facts  upon  such  notice 

(a)  IH.  Bl.  17.  (#)  7  East,  65. 

b)  1  Taunt.  566.  (h)  1  Clamp.  215. 

c)  Ry.  &  Moo.  436.  (t)  2  Camp.  506. 

d)  7  C.  &  P.  169.  (j)  2  Moo.  64. 

e)  2  Cr.  &  J.  659  ;  S.  C.  2  Tyr.  746.  (k)  2  B.  &  Adol.  169. 
)  3  B.  &  A.  717 ;  4  B.  &  A.  95.  (/)  3  Taunt.  8a 
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being  given,  would  be  essential  to  the  plaintiff's  right  to  recover  ;  the  Court  Commm  PUa$ 
will  not,  however,  be  disposed  to  relax  the  rule  any  farther.  The  plaintiff  un-  Collins 
dertakes  "  at  the  trial  of  the  cause  to  give  material  evidence  of  some  matter 
in  issue  arising  in  the  county  of  Middlesex? — how  could  it  be  said  that  any 
of  the  facts  under  discussion  were  material  evidence  of  any  matter  in  issue 
between  the  parties  1  the  issues  were  two ;  First,  that  there  had  been  no 
warranty;  Secondly,  that  the  horse  was  not  unsound:  the  letter  of  the  plain- 
tiff's attorney  had  nothing  to  do  with  these  issues ;  but  even  supposing  it  had, 
still  the  place  where  it  was  written  was  wholly  immaterial ;  R.  v.  Burdett  and 
that  class  of  cases,  rather  support  this  proposition.  Nothing  is  shown  here  but 
the  bare  writing  ;  it  might  as  well  be  contended  that  the  fact  of  mending  a 
pen  in  the  county  of  Middlesex,  with  which  the  letter  was  written  elsewhere, 
would  be  material  evidence. — [Tindal,  C.  J. — There  was  evidence  that  the 
letter  had  been  delivered  by  the  attorney  to  the  plaintiff  in  Middlesex,  and 
thereby  put  in  progress  to  the  defendant.] — The  letter  can  hardly  be  said  to 
be  put  in  progress  till  it  is  posted,  and  that  took  place  in  Surrey. — [Tindal, 
C.  J. — There  was  also  evidence  of  the  receipt  of  the  letter  in  Middlesex.] — 
The  case  of  Curtis  v.  Drinkwater  was  distinguishable  from  the  present,  for 
there  the  expences  incurred  by  reason  of  the  accident  would  form  part  of  the 
damages  to  be  recovered  by  the  plaintiff. 

Tindal,  C.  J. — It  appears  to  me  that  the  case  of  Curtis  v.  Drinkwater  can- 
not be  distinguished  in  principle  from  the  present ;  that  case  in  effect  decides 
that  evidence  of  facts  which  increase  the  plaintiff's  claim  to  damages,  is  a  suf- 
ficient compliance  with  the  undertaking  to  bring  back  the  venue  ;  now  here, 
the  writing  the  letter,  giving  notice  of  the  horse's  unsoundness,  and  the  fact 
of  that  letter  being  afterwards  in  the  possession  of  the  defendant's  attorney, 
were  undoubtedly  facts  material  to  increase  the  damages,  and  therefore 
satisfied  the  undertaking. 

Park,  J. — I  am  of  the  same  opinion.  It  is  a  great  mistake  to  suppose 
that  the  words,  "  some  matter  in  issue,"  which  occur  in  the  rule,  drawn 
up  on  the  plaintiff's  undertaking,  merely  mean  the  matters  set  up  in  the 
pleadings. 

Vaughan,  J. — The  argument,  on  the  part  of  the  defendant,  has  turned 
upon  the  comparative  merits  of  the  evidence ;  but  it  is  not  a  question  of 
degree  of  materiality,  so  that  the  evidence  given  be  material. 

Bosanquet,  J ,  concurred. — His  lordship  referred  to  the  case  of  Gosling  v. 
Birnie  (m),  where  proof  of  a  conversation  with  the  defendant,  referring  to 
matters  involved  in  the  cause,  although  taking  place  after  the  writ  was  sued 
out,  was  held  to  satisfy  the  plaintiff's  undertaking. 

Rule  discharged. 

(m)  Moo.  &  Mai.  531. 
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Common  Pleat.  COLLINS    V.    AaRON. 

Jan.  22. 
The  plaintiff        ASSUMPSIT  for  goods  sold  ;  damages  100/.      Particulars,  for  85/.  due 
*i  ^gt^Tpa!  upon  the  balance  of  an  account.     Pleas: — Non  assumpsit ;  and  pay- 

the  balance  of  ment  of  333/. 

defenXTt^1116       The  pla>ntifl*»  uPon  an  affidavit  that  this  last  mentioned  sum  had  been  paid 

pleaded  pay-  before   the  balance  was  struck,  obtained  an   order   from   Mr.   J.  Park  to 

wSU  had  in  amend  his  declaration  by  increasing  the  damages  to  500/.,  upon  payment  of 

fact  been  paid  costs.     The  defendant  at  the  same  time  applied  for  leave  to  plead  de  novo, 

before  the  ba-       t  t  _  _         .  .  i  ,.  • 

lance  was  but  the  order  was  made  without  any  such  condition. 

plaintiff  there-        The  P^1^8  went  before  the  Master  to  tax  the  costs  of  the  amendment, 

upon  obiained  when  the  defendant  charged  the  costs  for  pleading  de  novo  ;  this  having  been 

neyincreas?ng  objected  to  by  the  plaintiff,  the  parties  went  again  before  the  Judge,  who  de- 

the  amount  of  cided  that  leave  to  plead  de  novo  had  not  been  given.      Upon  a  discussion 

Heldfihit  the  as  to  the  amount  of  the  costs  for  the  amendment,  the  defendant's  attorney 

no[eentttied  to  nav*n&  clo.imocL  an  extravagant  sum,  the  learned  Judge  fixed  them  at  3#.  AdL 

plead  de  novo, 

should  Wap-       Bayley,  *°r  tne  defendant,  had  obtained  a  rule  nisi  to  discharge  the  Judge's 
plied  to  amend   order,  and  for  leave  to  plead  de  novo. 

nis  plea. 
A  Judge  at 

chambers  upon       Wilde,  Serjt.,  shewed  cause. — As  to  the  Judge's  power  to  fix  the  amount 

to  amend  a  de-  of  costs  upon  the  amendment,  he  produced  an  order  made  by  Alder  son  y  B., 

autrhol?tn,to8fx  *n  a  case  °f  Burnet  v-  Wills,  to  amend  a  declaration  upon  payment  of  5*.4</.: 

the  costs  of  the  upon  the  other  point  he  was  stopped  by  the  Court : 
amendment. 

Bayley,  in  support  of  the  rule. — If  the  plea  requires  alteration  in  order  to 
suit  the  amended  declaration,  the  defendant  has  a  right  to  plead  de  novo. 
As  the  plea  now  stands,  it  is  demurrable  ;  for  a  defendant  cannot  plead  the 
payment  of  a  smaller  sum  in  satisfaction  to  a  claim  of  a  larger  amount, 
Thomas  v.  Heathorne  (a);  the  defendant  now  proposed  to  plead  non  assump- 
sit, except  as  to  333/.,  and  as  to  that,  payment. 

With  regard  to  the  allowance  of  3*.  4d.  by  the  Judge,  it  was  not  within 
his  lordship's  jurisdiction  to  tax  the  costs ;  nor  was  the  amount  allowed  rea- 
sonable; as  the  sum  claimed,  being  above  20/.,  the  defendant  was  entitled  to 
the  higher  scale  of  taxation. 

Tindal,  C.  J. — The  defendant  was  wrong  in  the  first  instance,  in  insisting 
before  the  Judge,  upon  pleading  de  novo,  instead  of  requiring  to  amend.  If 
he  had  done  that,  he  would,  no  doubt,  have  obtained  leave,  as  very  little  al- 
teration was  necessary  to  adapt  his  plea  to  the  amended  declaration.  The 
plaintiff  having  originally  sued  for  85/.,  the  defendant  pleaded  payment  of 
333/. ;  the  plaintiff  then  obtained  leave  to  amend  his  declaration,  by  substi- 
tuting a  larger  amount  of  damages,  and  the  defendant  might  easily  have  al- 
tered his  plea  by  pleading  a  payment  of  333/.  in  bar  to  that  sum,  and  as  to 

(a)  2B.&C.  477 ;  S.  C.  3  D.  &  R.  Jourdaine,  1  Gale,  312 ;  2  C.  M.  &  R. 
647.  See  Mee  v.  Tondinson,  1  Har.  &  564;  4  D.  P.  C.  534.  Wright  v.  Acres,  I 
Wol.  614 ;  5  N.  &  M.  624 ;  Johnson  v.      Will.  Woll.  &  Dav.  328 ;  1  N.  &  P.  761. 
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the  rest,  non  assumpsit;  the  defendant  however  does  not  even  now  ask  that, 
bat  still  insists  upon  pleading  de  novo  ;  he  is  wrong  therefore  in  his  pre- 
sent application,  and  the  rule  must  be  discharged. 

As  to  the  allowance  of  3«.  Ad.  for  the  costs  of  attending  before  the  judge 
to  amend  the  declaration,  I  think  it  was  quite  sufficient 

Park,  J. — I  shall  content  myself  with  merely  expressing  my  extreme  sur- 
prise at  the  present  motion,  after  what  passed  before  me  at  chambers. 

Vaughan,  J.— It  is  desirable  upon  all  occasions,  to  prevent  expense  as 
much  as  possible  :  the  plaintiff's  particulars  in  this  case,  shewed  the  extent 
of  his  claim,  and  the  defendant,  as  it  strikes  me,  has  only  attempted  to  in- 
crease the  costs.  As  to  the  allowance  of  3*.  Ad.  for  amending  the  declaration, 
it  has  been  urged  that  the  judge  steps  out  of  his  province  in  taxing  costs,  but 
the  Master  is  only  a  ministerial  officer  of  the  Court,  and  if  the  judge  will  take 
upon  himself  the  trouble  of  taxing  the  costs,  there  can  be  no  objection  to 
his  doing  so.  The  defendant  has  brought  the  inconvenience  upon  himself; 
as  instead  of  applying  to  amend  his  plea,  he  has  chosen  to  insist  upon  plead- 
ing de  novo,  which  he  had  clearly  no  right  to  do. 

Bosanqubt,  J. — I  am  of  the  same  opinion.  I  do  not  see  how  it  can  be  said 
that  a  judge  has  no  right  to  tax  the  costs,  considering  that  the  taxation  by 
the  Master  is  in  fact  the  taxation  by  the  Court 

Rule  discharged. 
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Common  Pleas, 

Collins 

v. 
Aaron. 


Hicks  v.  The  Duke  of  Beaufort. 


Jan.  22. 


^HIS  was  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  ex-  The  drawer  of 

change,  accepted  by  Lord   Foley,   which  became  due  in   December,   Change  upon 

183 1 .    The  defendant  had  pleaded  that  he  had  received  no  notice  of  dishonour :   being  applied 

....  A  ,  to  by  the  holder 

upon  which  issue  was  taken.  for  payment, 

At  the  trial  before  Vaughan,  J.,  it  appeared  that  the  holder  of  the  bill  JJJJJ  JJJJyjf 

had  called  upon  the  defendant  in  May,   1832,  for  payment,  who  said  he  had  become 

ought  to  press  Lord  Foley,  the  acceptor,  and  that  if  he  did  not  pay,  he,  2  y^oMht to 

(the  defendant)  must;  subsequent  applications  were  proved  to  have  been  preiaF.(the 

made  to  Lord  Foley  for  payment.    There  was  evidence  also,  that  the  defendant  doesnot  pay 

had  endeavoured  to  raise  money  for  the  purpose  of  paying  off  the  bill,  but  l^kti^!Jke 

the  negotiation  had  been  broken  off.  deavoured  to 

The  learned  judge  told  the  jury,  that  as  the  defendant  was  the  drawer,  there  ^meSTife7 

must  either  be  proof  of  notice  to  him  of  the  dishonour,  or  of  an  express  waiver  bill:— Held,  ' 

on  his  part ;  and  he  left  it  to  them  to  say,  whether  such  notice  had  been  given,  whether  or  no't 

The  jury  returned  a  verdict  for  the  defendant.  the  drawer  hnd 

•*     *  received  notice 

of  dishonour, 

Wide,  Scrjt.,  had  obtained  a  rule  nisi  last  Term  for  a  new  trial,  upon  the  chcums"nw7 
ground  of  misdirection,  and  also  upon  affidavits  of  evidence  of  a  notice,  dig*  amounted,  at 
covered  since  the  trial.     Upon  the  former  point  he  had  cited  Lundie  v.  prMumptum 

of  notice,  and 
that  it  was  properly  left  to  the  jury  to  find  whether  or  not  notice  had  been  given* 
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CommonPkai.    Robertson  (a),  Potter  v.  Rat/worth  (b),    Taylor  v.  J  one*  (c),  FltUhir   r. 
Froggatt  (d),  Gunson  v.  Metz  (*),  and  Wood  v.  Brown  (/). 


Hicks 
p. 

The  DuK  of 
Beaufort. 


Talfourdy  Serjt.,  and  Petersdorff,  now  shewed  cause. — The  question  left 
by  the  judge  was  correct,  for  under  the  issue  it  would  not  have  been  compe- 
tent to  the  plain  tiff  to  prove  a  waiver  of  notice;  the  point  in  issue  being,  whether 
notice  in  fact  had  or  had  not  been  given  ;  if  the  plaintiff  meant  to  insist  upon 
a  waiver  he  ought  to  have  replied  it  specially. 

The  cases  cited  on  the  other  side  were  all  cases  of  express  promise ;  here 
the  utmost  effect  that  could  be  given  to  what  the  defendant  had  said,  was 
that  it  amounted  to  an  acknowledgment  of  liability,  which  was  not  sufficient 
to  dispense  with  proof  of  notice.  This  distinction  was  settled  in  Pickin  v. 
Graham  (g).  In  that  case,  the  drawer's  managing  clerk  had  said,  "  I 
suppose  there  will  be  no  alternative  but  my  taking  up  the  bill,  and  if  you 
will  bring  it  to  Sheffield  on  Tuesday,  I  will  pay  the  money;"  and  it  was 
held,  that  this  promise  did  not  dispense  with  giving  due  notice  of  the  disho- 
nour to  the  drawer ;  the  same  principle  was  recognised  in  Borradaile  v.  Lowe 
(A),  Cuming  v.  French  (t),  Standage  v.  Creighton  (J). 

Wilde,  Serjt.,  and  Bayley,  in  support  of  the  rule. — The  evidence  was  not 
presented  to  the  jury  according  to  its  legal  effect ;  what  the  defendant  said, 
amounted  to  more  than  a  mere  recognition  of  his  liability,  and  coupled  with  his 
subsequent  endeavours  to  raise  money  for  the  purpose  of  meeting  the  bill,  it 
was  sufficient  evidence  that  he  had  received  notice.  In  the  three  cases  last 
cited,  the  promise  proved  was  only  conditional,  and  there  was  no  evidence  of 
the  performance  of  the  condition ;  but  in  this  case,  there  was  proof  that  ap- 
plications had  been  made  to  Lord  Foley,  so  that  the  defendant's  promise  be- 
came absolute.  The  judgment  of  Lord  EUenborough  in  Lundie  v.  Robert- 
son (k),  is  strongly  in  favour  of  the  plaintiff.  Whether  notice  had  or  had 
not  been  given,  was  a  mixed  question  of  law  and  fact,  and  both  should  not 
have  been  left  to  the  jury  ;  whether  the  witness  who  spoke  to  the  conversa- 
tion with  the  defendant  was  to  be  believed,  was  a  question  of  (act ;  but  the 
result  of  that  conversation  was  matter  of  law  which  should  have  been  deter- 
mined by  the  judge,  Padget  v.  Priest  (l). 

Tinpal,  C.  J. — The  precise  question  in  this  case  is,  whether  or  not  the 
defendant,  being  the  drawer  of  a  bill  of  exchange,  had  notice  of  its  dishonour 
by  the  acceptor.  Under  the  new  rules,  it  has  become  necessary  to  plead  the 
want  of  notice,  and  that  is  the  only  issue  that  is  raised  in  this  action.  The 
point  for  our  consideration  is,  whether  there  was  any  misdirection  on  the  part 
of  the  learned  judge,  before  whom  this  cause  was  tried ;  I  am  of  opinion, 
there  was  none.    I  look  upon  the  cases,  as  carrying  the  doctrine  to  this 


(a)  7  East,  231. 
13  East,  417. 
2  Camp.  105. 
d)  2C.  &P.569. 

(e)  1B.&C.  193,  S.  C.  2  D.  &  R. 
334. 

(/)  1  Star.  N.  P.  C.  217 ;   Sec  also 
Jones  v.  Morgan,  2  Camp.  474 ;  Ex  parte         (/) 


Bignpld,  I  Eeac.  712;  2  Mont.  &  Ayr. 
633,  and  the  cases  there  collected. 
(e)  3  Tyr.  923 ;  S.C.1C.&  M. 725. 


(h)  4  Taunt.  9a 
(0  2  Camp.  106,  (n). 
(  i)  5  C.  &  P.  406. 
(*)  7  East,  235. 
2T.R.97. 
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point ;  that  after  the  dishonour  of  a  bill,  there  having  been  time  for  the  Common  pleat. 
drawer  to  be  apprised  of  it,  if  he  distinctly  promise  to  pay  it,  it  is 
evidence  to  go  to  the  jury,  that  he  had  previous  notice  of  the  dishonour  ;  for 
men  are  not  prone  to  make  admissions  against  their  own  interests  :  the  case 
of  Lundie  v.  Robertson  goes  no  farther  than  this.  In  the  present  case,  the  bill 
is  shewn  to  be  in  the  hands  of  a  party  who  had  a  conversation  with  the  defend- 
ant some  months  after  it  had  fallen  due  ;  but  there  is  nothing  in  that 
conversation  that  amounts  to  a  distinct  promise  to  pay  ;  it  was  evidence, 
however,  to  go  to  the  jury*  and  I  am  not  disposed  to  say,  that  if  they  had 
found  a  verdict  for  the  plaintiff,  they  might  not  have  arrived  at  a  fair  conclu- 
sion that  he  had  received  notice  of  the  dishonour  ;  but  it  was  entirely  a 
question  for  them.  The  counsel  had  a  right  to  comment  upon  the  evidence, 
and  the  judge  to  state  his  opinion  ;  but  I  do  not  see  any  reason  for  objecting 
to  the  manner  in  which  he  left  the  case  to  the  jury.  Upon  this  point,  there- 
lore,  I  think  the  rule  must  be  discharged.  Upon  the  affidavits,  however, 
there  will  be  a  new  trial  upon  payment  of  costs. 


Parr,  J. — I  was  not  in  Court  when  this  was  firs*,  moved,  but  I  have  at- 
tended to  the  case  now,  and  I  certainly  do  not  think  that  there  was  any  mis- 
direction on  the  part  of  the  learned  judge,  before  whom  the  cause  was  tried. 
It  is  not  every  strong  or  weak  observation  made  by  the  judge  in  summing  up 
which  can  be  said  to  amount  to  misdirection.  I  think  upon  the  evidence,  it 
is  very  probable  I  should  have  come  to  a  different  conclusion  from  what  the 
jury  have  done ;  but  I  do  not  find  any  thing  like  a  misdirection.  There 
can  only  be  a  new  trial  on  the  usual  terms. 

Vaughan,  J. — I  am  of  the  same  opinion.  The  justice  of  the  case  will  be 
ultimately  advanced,  by  the  case  going  down  to  trial  again.  I  say  nothing  on 
the  point  of  misdirection ;  but  I  think  the  learned  counsel  go  too  far  in  say- 
ing, that  the  admission  proved  to  have  been  made  by  the  defend  in  t,  amounted 
to  concl  isive  evidence  of  notice  having  been  received  by  the  of  fendant ;  it 
was  a  circumstance  from  which  notice  might  be  presumed,  but  thj  jury  were 
entitled  to  form  their  own  conclusions  upon  it. 


Bosanqubt,  J. — I  also  am  of  opinion  that  a  new  trial  should  be  granted  in 
Oib  case,  upon  payment  of  costs.  I  think  myself,  the  jury  came  to  a  wrong 
conclusion  upon  the  facts;  but  that  there  was  no  misdirection  on  the  part  of 
the  learned  judge.  The  evidence  amounted  merely  to  presumption  of  notice, 
for  there  was  no  evidence  of  actual  notice,  and  it  was  entirely  a  question  for 
the  jury. 

Rule  absolute  on  payment  of  costs. 
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Common  Plea*. 

Jan.  24. 
A  plea  in 
trorer,  that  one 
J.  R.  was  law- 
fully  possessed 
of  the  goods 
in  question, 
and  pledged 
them  to  one 
T.  F.  upon  the 
discount  of  a 
bill  of  ex- 
change ;  that 
T.  Fdeposited 
them  with  the 
defendant  (a 
warehouse- 
man) ;  that  the 
bill  was  dis- 
honoured, and 
the  defendant 
detained  the 
goods  at  T.  Ft. 
command  :— 
Held,  bad. 


Jaulerry  and  others  v.  Britten. 

rpROVER  for  10,000  dozen  cotton  handkerchiefs,  &c.  Third  plea,  that 
before,  &c.  the  defendant  was  a  warehouseman,  and  kept  a  warehouse 
for  the  warehousing  of  goods  for  certain  reward,  &c.  and  that  before,  &c,  to 
wit,  on,  &c.  one  /.  R.  was  lawfully  in  possession  of  the  said  goods  and  chat- 
tels, &c,  and  having  lawful  possession  thereof,  heretofore  and  before,  &c, 
applied  to  one  T.  F.  to  discount  a  certain  bill  of  exchange,  bearing  date,  &c, 
drawn  by  one  T.  S.  on  T.  D.  and  Co.,  for,  &c.  on  the  deposit  of  the  said 
goods  and  chattels,  with  the  said  T.  F.%  as  collateral  security,  and  guarantee 
for  the  due  and  regular  payment  of  the  said  bill ;  and  the  said  T.  F. 
then  agreed  on  such  application  to  discount  the  said  bill  on  the  deposit  with 
him,  the  said  T.  F,  of  the  said  goods  and  chattels,  &c. ;  and  the  defendant 
says,  that  thereupon  the  said  /.  R.  deposited  with  the  said  T.  F.t  on  the 
discount  by  him  of  the  said  bill,  and  by  the  direction  and  order  of  the  said 
T.  F,  then  delivered  and  deposited  in  the  warehouse  of  the  defendant  the 
said  goods  and  chattels  as  security  and  guarantee,  &c,  and  the  defendant,  at 
the  request,  and  on  the  account  of  T.  F,  then  received  the  said  goods  by  the 
delivery  thereof  by  /.  R.t  for  the  purpose  aforesaid,  into  the  said  warehouse 
of  him,  the  defendant,  for  certain  reasonable  reward  to  be  paid  to  him  the  de- 
fendant, in  that  behalf,  by  T.  F. ;  and  the  defendant  thence  hitherto  hath  held, 
and  at  the  same  time  when,  &c,  kept  and  detained  the  said  goods  and  chattels 
on  the  said  deposit  and  security  and  guarantee,  and  on  account  of  the  said 
T.  F  as  aforesaid.  And  the  defendant  further  saith,  that  the  said  T.  F. 
then,  on  the  said  day  and  year  aforesaid,  at  the  time  of  the  said  deposit,  &c.t 
and  upon  the  security,  deposit,  and  guarantee  thereof,  for  the  due  and  regular 
payment  of  the  said  bill,  then  discounted  the  said  bill,  and  advanced  and  paid 
with  his  own  proper  monies  a  large  sum  of  money,  to  wit,  &c,  to  J.  R.  in 
discount  of  the  said  bill  upon  the  deposit  of  the  said  goods  and  chattels,  &c, 
with  him  the  said  T.  F,  for  the  due  and  regular  payment  of  the  said  bill  in 
the  warehouse  of  the  defendant,  on  account  of  and  for  the  said  T.  F.  upon 
the  said  deposit  and  discount  of  the  said  bill.  And  the  defendant  says,  that 
the  said  bill  was  not  paid  when  the  same  became  due,  but  was  dishonoured 
and  refused  payment  by  the  said  T.  D.  and  Co.  when  the  same  was  duly 
presented  for  payment,  to  wit,  &c,  when  the  said  bill  became  due  and  payable 
according,  &c,  and  remains,  and  is  dishonoured  and  unpaid,  and  the  said  sum  of 
&c,  so  advanced  by  the  said  T.  F  on  the  deposit  of  the  said  goods  and 
chattels,  remains  and  is  unpaid  and  owing  to  the  said  T.  F. ;  wherefore  be, 
the  defendant,  at  the  command  of  the  said  T.  F.,  and  on  his  account  at  the 
said  times,  when,  &c,  held  and  kept  and  detained  the  said  goods  and  chattels 
by  reason  of  the  said  deposit,  and  as  collateral  security  for  the  due  payment 
of  the  said  bill,  as  he  lawfully  might,  &c,  which  is  the  said  supposed  con- 
version, &c. 

Fourth  plea,  similar,  to  the  last,  but  omitting  all  mention  of  /.  ft,  and 
stating  the  possession  of  the  goods  to  have  been  in  T.  S.  (the  drawer  of  the 
bill),  and  the  deposit  to  have  been  made  by  him,  &c. 

Special  demurrer  to  the  above  pleas,  upon  the  ground  that  they  did  not 


Beittin. 
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•hew  any  sufficient  amnority  in  /.  R. or  7!  S.  to  make  such  deposit;  that  they  Gmmm  Pleas. 
amounted  to  the  general  issue,  and  contained  only  an  argumentative  denial  of     jAUlerrt 
the  right  of  possession  in  the  plaintiffs,  and  of  the  conversion  in  the  defend*  *• 

ants ;  and  upon  other  grounds,  which  it  is  not  necessary  to  specify. 

W.  H.  Watson,  for  the  demurrer. — The  pleas  are  no  answer  to  the  action  ; 
the  plaintiffs  say,  that  the  defendant  has  converted  their  goods,  and  the  defend- 
ant sets  up  as  an  answer,  that  the  goods  were  in  the  possession  of  some 
other  person  who  pledged  them  to  him,  and  therefore  he  keeps  them.  This 
may  possibly  give  him  a  right  against  other  persons,  but  clearly  not  against 
the  owner.  A  servant  may  be  in  the  lawful  possession  of  his  master's  horse, 
but  he  has  no  right  to  pledge  it.  The  plaintiffs'  property  is  not  traversed, 
nor  is  any  property  set  up  in  the  parties  pledging  the  goods. 

He  was  stopped  by  the  Court,  who  called  on 

Hoggin*  in  support  of  the  plea. — He  relied  upon  the  5th  sec.  of  the  Factor's 
Act  (a).  The  plea  states,  that  the  party  making  the  pledge  was  lawfully 
possessed  of  the  goods,  and  it  must  be  presumed  that  the  plaintiff,  the  owner 
of  the  goods,  had  communicated  his  authority  to  pledge  them.  The  real 
question  is,  whether  this  was  a  valid  pledge,  the  defendant  cannot  set  out  the 
relation  between  the  plaintiff  and  /.  R. 

Tribal,  C.  J. — But  the  defendant  does  not  even  state  he  was  in  the  pos- 
session of  the  goods  as  factor,  so  as  to  bring  himself  within  the  terms  of  the 
Statute,  or  that  he  was  entrusted  with  the  goods  to  sell  or  pledge  them. 

Hoggin*  then  craved  leave  to  amend,  by  introducing  an  allegation  that 
/.  R.  was  entrusted  with  the  goods  as  factor,  upon  producing  an  affidavit  to 
that  effect 

Granted. 

(*)  €  G.  4,  c.  94,  by  which  it  is  pledge  is  a  factor,  but  in  that  case  such 
enacted,  "  that  it  shall  be  lawful  for  any  verson  shall  acquire  no  further  right  in 
pmon  to  accept  good?,  &c.  in  deposit  the  said  goods  than  was  possessed  by 
or  pledge  from  any  factor,  notwith-  the  said  factor  at  the  time  of  such  de- 
manding such  person  shall  have  notice  posit  or  pledge." 
Uut  the  person  making  such  deposit  or 


A.  B.  Daly,  Executor,  &c.  t?.  Mahon. 


Jan.  23. 


npHE  plaintiff  declared  in  assumpsit,  as  executor  of  /.  Daly,  deceased,  The  term  u  let- 

with  the  usual  profert  of  the  letters  testamentary  of  the  testator.     The  JS  jSSJJ *" 

defendant  demanded  "  oyer  and  copy  of  the  letters  testamentary,  mentioned  *»  well  a  copy 

in  the  declaration .yl     The  plaintiff  delivered  a  copy  of  the  ordinary's  certifi-  ^  testator,  as 

cat*  in  the  usual  form  (a),  wherein  reference  is  made  to  "  the  last  will  and  **f  certificate 

of  the  ordinary; 
where,  there* 
for*,  m  an  action  by  an  executor  who  made  profert  of  the  "  letters  testamentary"  of  the  de- 
ceased in  the  usual  form,  and  the  defendant  demanded  oyer  thereof,  and  the  plaintiff  delirered 
a  copy  of  such  certificate  only  >—HcUt  that  it  was  not  a  sufficient  compliance  with  the  demand. 

(a)  See  the  Form,  1  VVms.  Executors,  212. 
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Com-nan  Pl^u.   testament  hereunto  annexed"  of  the  testator,  but  no  copy  of  the  will  was 


delivered    The  defendant  not  having  pleaded,  the  plaintiff  signed  judgment 
by  default 

Hurhtone  y  on  a  former  day  in  this  Term  obtained  a  rule  nisi,  to  set  aside 
this  judgment  for  irregularity ;  he  contended  it  was  necessary  to  set  out  the 
will  as  well  as  the  certificate,  and  cited  1  Wms.  on  Executors,  1 58,  where  it 
is  laid  down,  that  the  consequence  of  the  exclusive  ecclesiastical  jurisdic- 
tion is,  that  an  executor  cannot  assert  or  rely  on  his  right  in  any  other 
Court,  without  shewing  that  he  ha*  previously  established  it  in  the  spiritual 
Court ;  the  usual  proof  of  which  is,  the  production  of  a  copy  of  the  will,  by 
which  he  is  appointed,  certified  under  the  seal  of  the  ordinary.  This  is  usually 
called  the  probate,  or  the  letters  testamentary." 

Shee  now  shewed  cause,  and  argued,  that  enough  had  been  set  out  in  this 
case;  that  it  sufficiently  shewed  the  defendant  that  the  plaintiff  was  authorized 
to  sue  as  executor,  and  that  it  would  be  an  unnecessary  expence  to  set  out 
the  whole  of  the  will  upon  the  pleadings ;  as  it  might  be  examined  elsewhere. 

Hurhtone  in  support  of  the  rule. — If  the  will  be  not  set  out,  the  defend- 
ant would  be  deprived  of  an  opportunity  of  pleading  in  abatement  the  non- 
joinder of  other  executors,  of  which  omission  he  could  not  take  advantage  in 
any  other  way  (6),  and  there  would  not  be  time  to  put  in  such  plea  in  this 
case  within  the  four  days,  as  the  will  was  in  Ireland. 

Tindal,  C.  J. — I  am  of  opinion,  that  the  plaintiff  has  not  sufficiently  com- 
plied with  the  demand  of  oyer.  He  has  declared,  in  the  ordinary  form,  that 
he  "  brings  into  Court  here  the  letters  testamentary  of  the  said  /.  Daly, 
deceased  ;"  the  defendant  craves  oyer  of  the  letters  testamentary,  which 
clearly  incorporate  the  will,  but  all  that  the  plaintiff  has  set  out  in  this  case, 
is  the  certificate  of  the  ordinary  ;  and  this  is  not  a  compliance  with  the 
demand  of  oyer.  In  Clark  v.  Clark  (c),  it  was  said  by  the  Lord  Chan- 
cellor "  that  the  producing  letters  testamentary  was  sufficient,  because 
they  imported  the  will,  with  that  further  circumstance  of  its  being  under  the 
seal  of  the  ordinary ;"  and  in  Hensloe's  Case  (d),  it  is  said,  that  "  as 
to  bringing  of  actions  in  the  King's  Courts,  the  judges  do  not  adroit  the 
executors  to  sue  for  things  in  action,  unless  they  shew  the  will,  proved  duly 
under  the  seal  of  the  ordinary.1'  The  defendant,  therefore,  having  craved 
oyer  of  the  letters  testamentary,  the  plaintiff  was  bound  to  set  out,  not  only 
the  certificate,  but  also  a  copy  of  the  will ;  the  only  objection  that  has  been 
urged  against  this  proceeding  is,  that  it  involves  the  party  in  unnecessary 
expence  ;  but  inasmuch  as  the  defendant  bears  that  expence,  the  plaintiff  can 
have  no  right  to  insist  upon  that  as  an  objection.  The  plaintiff  here  has  pro- 
ceeded irregularly  in  signing  judgment,  not  having  duly  complied  with  the 
defendant's  demand  of  oyer,  and  the  judgment  therefore  must  be  set  aside. 


The  other  judges  concurred. 
(6)  1  Wms.  Saunders,  291,  j. 


Rule  absolute. 

(c)  Cited  in  Shepherd  v.  Shorthose, 
1  Str.  412. 

(d)  9  Rep.  38,  a. 
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White  v.  Prickett.  can^puai. 

Jan.  23. 

'DETERSDORFF,  on  a  former  day  in  this  Term,  had  obtained  a  rule  nisi,  A  defendant 

that  the  defendant  might  be  allowed  his  costs,  under  the  43  Geo.  3,  ^o^costs 

c.  46,  s.  3;  upon  an  affidavit  by  the  defendant's  attorney,  which  stated  that  under  the  43 

the  defendant  had  been  arrested  by  the  plaintiff  for  17/.  9#.,  as  drawer  of  a  s/as'haTing8*0' 

bill  of  exchange  for  that  amount;  and  11/.  for  goods  sold ;  that  the  defendant  ^een  w^ted 

had  pleaded  to  the  count  on  the  bill  that  he  had  received  no  notice  of  dis-  an  amount,  is 

honour ;  and  to  the  count  for  goods  sold,  the  Statute  of  Limitations ;  and  that  thmtnfhe°p£iiil 

at  the  trial,  the  claim  for  the  goods  had  been  abandoned,  and  the  plaintiff  had  tiff  had  not  any 

recovered  only  upon  the  bill.  S33bto  »». 

tor  arresting 

Wilde,  Serjt .,  now  shewed  cause  upon  an  affidavit  by  the  plaintiff,  which  amount ;  there- 
stated,  that  on  four  occasions,  within  six  years,  the  defendant  had  promised  J^ndant1  * 
to  pay  the  debt ;  that  the  plaintiff  was  for  some  time  ignorant  of  the  defend-  being  indebted 
ant's  place  of  residence  ;  that  the  latter  had  refused  to  disclose  it ;  and  that  f^iiof  e«- 
the  plaintiff  had  only  discovered  it  by  accident,  a  short  time  before  the  action  change,  and 
was  commsnced;  and  that  having  been  advised  that  the  promise  of  payment  Sold  (wWcl 
not  being  made  in  writing  was  inadmissible  in  evidence,  the  count  for  goods  J*1161" claim 
sold  had  been  abandoned  at  the  trial.     The  learned  Serjt.  contended  that  the  barred  by  the 

defence  of  the  Statute  of  Limitations,  was,  under  the  circumstances  of  the  Statute  of  Li- 

r*  ii  i  i  nutations),  baa 

case,  a  dishonest  one,  and  the  Court  would  not  allow  the  defendant  any  fur-  made  several 

ther  benefit  from  it.     When  a  real  debt  is  due,  and  the  defence  is  discretion-  Ifon'onlis"" 

ary  on  the  part  of  the  defendant,  after  he  has  made  promises  to  pay,  the  liability  to  the 

plaintiff  would  be  under  no  obligation  to  suppose  that  a  dishonest  defence  afterwards  suc- 


set 
tatute 


would  be  set  up.     In  Spooner  v.  Danks  (a)  it  was  held,  that  in  order  to  en-   ues\^enjj[tatute 
title  a  defendant  to  costs  under  the  Statute,  he  must  satisfactorily  shew  the  of  Limitations 
Court  that  the  plaintiff  had  no  reasonable  or  probable  cause  for  the  arrest ;  "the action:— 
in  that  case,  the  plaintiff  had  arrested  the  defendant  (a  female)  for  500/.,  for  #*w>  that  he 
money  lent ;  she  pleaded  coverture,  and  the  plaintiff  recovered  a  verdict  for  tied  to  his 
38/.  only,  for  money  ad  vanced  to  her  after  her  husband's  death.   The  Court  held  JJBg  !*nder 
thai  she  was  not  entitled  to  the  protection  of  the  Statute,  as  it  was  incumbent 
on  her  to  shew  that  the  plaintiff  was  aware  of  her  coverture.     In  this  case, 
there  was  no  intimation  that  the  defendant  meant  to  rely  upon  the  Statute  of 
limitations,  until  the  plea  was  put  upon  the  record. — [Bosanquet,  J. — Might 
not  the  same  argument  be  used  as  to  a  release  ?  ] — In  that  case,  the  cause  of 
action  has  been  destroyed  by  the  plaintiff  *s  own  act ;  here,  the  debt  was  ho- 
nestly due,  and  it  was  in  the  defendant's  own  discretion,  whether  or  not  the 
plaintiff  should  be  barred  from  his  right  of  recovery. 

Pttersdorff,  in  support  of  the  rule,  admitted  that  it  is  incumbent  on  the 
party  seeking  relief  under  the  Statute,  to  shew  that  the  arrest  was  without 
reasonable  or  probable  cause ;  but  contended,  that  although  the  defence  set 
op  might  be  merely  a  technical  one,  that  was  not  sufficient  to  prevent  the  de- 
fendant from  insisting  that  he  has  been  arrested  without  such  cause.     If  the 

(a)  7  Bing.  772;  S.  C.  5  Mo.  &  P.  701 ;  1  Dowl.  P.  C.  232. 


62 


TERM  REPORTS  in  the  COMMON  PLEAS. 


Prick  ett. 


Common  Pleat,  plaintiff  arrest  a  debtor,  relying  merely  on  admissions  which  he  cannot  prove, 
Whits  or  on  wnat  amounts  to  mere  moral  evidence  of  his  debt,  he  is  not  justified  in 
so  doing,  and  the  defendant  is  entitled  to  relief  under  the  Act.  In  Griffiths 
v.  Pointon  (b),  it  was  decided,  that  a  party  is  not  warranted  in  arresting 
another  for  a  debt  of  which  he  has  not,  at  the  time  of  making  the  arrest,  some 
evidence  besides  his  own  personal  knowledge  of  its  existence  ;  and  therefore, 
a  plaintiff  arresting  a  defendant  for  a  large  sum  of  money,  and  having,  at  the 
time  of  arrest,  evidence  only  as  to  a  small  portion  of  the  amount,  was  held  to 
be  liable  to  costs,  under  the  Statute,  although  at  the  time  of  the  trial, 
some  evidence  of  a  subsequent  acknowledgment  by  the  defendant  was  given. 
In  that  case,  Lord  Denman,  C.  J.,  said,  the  plaintiff  "  must,  at  the  time  of  the 
arrest,  have  reasonable  and  probable  cause  for  believing  that  he  shall  be  able 
to  prove  the  debt  at  the  trial."  And  Patteson,  J.,  observed,  "  I  do  not  mean 
to  lay  down  any  general  rule  applicable  to  every  case,  but  I  must  say,  that  a 
party  ought  not  to  arrest  without  having  some  evidence  of  the  debt  besides 
his  own  knowledge."  In  Ballantine  v.  Taylor  (e)  the  defendant  had  been 
arrested  for  20/.  2*.  Id.  for  goods  sold;  he  had  pleaded  infancy,  to  which  the 
defendant  had  replied,  that  the  goods  were  necessaries.  At  the  trial,  the 
plaintiff  succeeded  in  proving  the  delivery  of  certain  articles  only,  in  his  bill 
of  particulars,  and  got  a  verdict  for  10/. ;  on  an  affidavit  of  the  defendant, 
that  he  never  owed  the  plaintiff  20/.,  the  Court  gave  him  his  costs  under  the 
Statute ;  notwithstanding,  the  plaintiff  swore  that  all  the  articles  in  the  bill  of 
particulars  were  delivered  to  the  defendant.  In  Ashton  v.  Naull  (d)  it  was 
held,  that  if  the  plaintiff  arrest  a  defendant  for  one  side  of  a  mutual  account, 
without  giving  credit  for  what  he  knows  to  be  due  from  himself,  although  the 
defendant  has  refused  to  deliver  his  account,  the  latter  is  entitled  to  his  costs 
under  the  Statute. 

The  question  really  is,  whether  the  plaintiff,  at  the  time  he  arrested  the 
defendant,  was  in  possession  of  legal  probible  cause  for  so  doing,  and  the 
sum  recovered  by  the  plaintiff  at  the  trial  being  under  the  arrestable  amount, 
is  primd  facie  evidence  of  want  of  such  probable  cause. 

Tindal,  C.  J. — I  am  of  opinion,  that  the  defendant  has  not  brought  him- 
self within  the  operation  of  the  3d  section  of  the  Stat.  43  G.  3,  c.  46.  I 
think  a  defendant  is  bound  to  shew  that  the  plaintiff  had  no  reasonable  or 
probable  cause  for  arresting  him,  and  that  the  onus  does  not  lie  on  the  plain- 
tiff to  shew  the  existence  of  such  cause.  It  is  not  necessary,  in  this  case,  to 
lay  down  any  general  rule ;  as  the  ground  for  my  opinion  is,  that  the  defend- 
ant has  himself  deceived  and  deluded  the  plaintiff  into  a  belief  that  he  did 
not  mean  to  set  up  the  Statute  of  Limitations  as  a  defence  to  the  plaintiff's 
claim.  The  plea  of  the  Statute  is  an  honest  or  a  dishonest  defence,  according' 
to  the  consciousness  of  the  party,  whether  or  not  he  has  a  bond  fide  defence 
to  the  action.  It  appears,  in  this  case,  that  the  defendant  had  made  four 
distinct  admissions  of  the  correctness  of  the  plaintiff's  claim  ;  these  admis- 
sions having  been  made  verbally,  were  not  admissible  in  evidence,  since  Lord 
Tenter  den's  Act,  but  they  were  sufficient  to  deceive  the  plaintiff;  and  the  de- 
fendant upon  an  application  to  the  discretion  of  the  Court,  like  the  present, 

2  D.  P.  C.727;  S.C.3  Mo.  &. 


(*)  2  N.  &  M  675. 

h)  1  N.  &  P.  219;  S.  C.  2  H.  &  W. 
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cannot  be  allowed  to  avail  himself  of  his  own  deception.  The  cases  which  CmmonPUai. 
have  been  cited  on  the  part  of  the  defendant,  are  clearly  distinguishable  from 
the  present.  In  Griffiths  v.  Pointon,  the  plaintiff  knew  he  was  not  in  a  sit- 
uation to  prove  the  debt ;  whereas,  here,  the  plaintiff  would  have  been  in 
such  a  situation  if  the  defendant  had  not  set  up  the  Statute  of  Limitations, 
which  the  plaintiff  had  every  reason  to  believe  he  would  not  do.  The  case 
of  Ballantine  v.  Taylor  stands  upon  its  own  peculiar  circumstances;  the  de- 
fendant had  been  held  to  bail  for  only  2*.  \d.  above  the  arrestable  amount, 
and  it  was  therefore,  not  a  case  in  which  the  plaintiff  was  entitled  to  any  ex- 
traordinary favour,  and  he  had  been  previously  put  upon  his  guard  by  the 
conduct  of  the  defendant  as  to  the  nature  of  the  defence  intended  to  be  set  up. 
It  is  sufficient,  in  this  case,  to  say  that  a  debt  being  really  due,  and  the  con- 
duct of  the  defendant  having  been  such  as  to  mislead  the  plaintiff,  with  regard 
to  his  intentions  to  dispute  his  liability,  he  is  not  entitled  to  ask  for  costs 
under  the  Statute. 

Park,  J. — I  am  of  the  same  opinion.  I  cannot  say  that  I  agree  with  the 
proposition  that  the  sum  recovered  by  the  plaintiff,  is  prima  facie  evidence 
of  want  of  reasonable  and  probable  cause  for  arresting  a  defendant;  but  even 
if  the  proposition  were  correct,  the  evidence  would  have  been  rebutted  in  this 
case,  for  the  plaintiff  clearly  shews  that  he  had  reasonable  cause  for  arresting 
the  defendant  for  the  amount  he  did.  The  cases  cited  on  the  part  of  the  de- 
fendant do  not  apply.  Athlon  v.  Naull  was  a  case  of  outrageous  conduct  on 
the  part  of  the  plaintiff,  for  he  had  arrested  the  defendant  for  one  side  only  of 
a  mutual  account.     His  Lordship  also  cited  Martell  v.  Southall  (e). 

Vaughan,  J. — I  am  of  the  6ame  opinion.  The  due  administration  of  jus- 
tice requires  us  to  refuse  the  present  application.  It  is  important  to  look  to 
the  Act  of  Parliament,  to  see  under  what  circumstances  the  Court  is  called 
upon  to  give  relief  to  a  defendant.  Now  the  3d  section  of  the  Statute  enacts, 
u  that  when  the  defendant  shall  be  arrested  and  held  to  special  bail,  and  the 
plaintiff  shall  not  recover  the  amount  for  which  the  defendant  shall  have  been 
so  arrested,  such  defendant  shall  be  entitled  to  costs  of  suit,  provided  that  it 
shall  be  made  to  appear  to  the  satisfaction  of  the  Court  in  which  such  action  is 
brought,  upon  motion  to  be  made  in  Court  for  that  purpose,  and  upon  hear' 
ing  the  parties  by  affidavit,  that  the  plaintiff,  in  such  action,  had  not  any 
reasonable  or  probable  cause  for  causing  the  defendant  to  be  arrested  and 
h*-ld  to  special  bail  in  such  amount  as  aforesaid."  Each  case,  therefore,  must 
<3**pef*l  on  its  own  circumstances ;  the  parties  have  an  opportunity  of  stating 
their  own  case  upon  affidavit,  and  the  Court  will  judge  whether  the  defendant 
ha«  *hewn  that  the  plaintiff  had  not  any  probable  cause  for  arresting  him. 
Now  here,  the  plaintiff  swears  he  had  no  reason  to  expect  the  defendant 
would  set  up  the  Statute  of  Limitations  ;  he  had  been  lulled  into  the  belief 
that  the  defendant  would  not  do  so  by  his  repeated  admissions.  The  distinc- 
t.ons  has  been  well  put  by  the  learned  counsel  for  the  plaintiff,  between  this 
nt«e  and  that  of  a  release,  for  a  release  operates  as  an  extinguishment  of  the 
debt ;  while  in  this  case,  the  debt  was  only  barred,  and  might  have  been  re- 
vised by  a  written  admission.      Upon  the  whole,  it  appears  to  me,  it  would 

(e)  2  Bing.  N.  C.  74;  S.  C.  2  Sc.  132. 
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Common  Piea$.  be  great  injustice  to  the  plaintiff,  if  we  were  to  allow  the  defendant  to  succeed 
in  his  present  application. 

Bosanquet,  J. — The  defendant  has  the  burthen  cast  upon  him  of  shewing 
want  of  reasonable  and  probable  cause,  on  the  part  of  the  plaintiff,  for  making 
the  arrest.  In  Roper  v.  Shevely  (/)  it  was  held,  that  the  mere  fact  of  a  de- 
fendant being  arrested  for  more  than  was  recovered,  is  not  sufficient  to  disen- 
title the  plaintiff  to  costs  under  the  Statute,  but  there  must  also  appear  to 
be  a  want  of  reasonable  and  probable  cause.  In  the  present  case,  the  defend- 
ant himself  has  made  no  affidavit,  and  the  plaintiff  has  shewn  repeated 
promises,  on  the  part  of  the  defendant,  to  pay  the  debt ;  after  which,  the 
defendant  dishonestly,  as  it  appears  to  me,  sets  up  the  defence  of  the  Statute 
of  Limitations  ;  this  does  not,  therefore,  appear  to  be  a  case  in  which  he  is 
entitled  to  the  interference  of  the  Court. 

Rule  discharged. 


(/)  2  D.  P.  C.  14 ;  S.  C,  not*.  Roper  v.  Sheasby,  1  C.  &  M.  496 ;  3  Tyr.  480. 


Jan.  25.      In  the  matter  of  Sir  William  Jervis  Twysden's  Recovery. 


The  Court 
ordered  a  reco- 
Tcry  to  be 
amended,  by 
inserting  the 
words  "  free 
warren ;"  such 
right  having 
been  enjoyed 
with  the  estate, 
since  the 
time  of  Jamet 
1st,  and  having 
been  intended 
to  pass. 


OIR  W.  /.  Twysden  being  entitled  to  a  right  of  free  warren  over  the 
manors  of  W.  and  L.  in  the  county  of  Kent,  had  suffered  a  recovery  of 
all  his  estates  in  the  said  county.  In  the  deed  to  make  the  tenant  to  the  /?r<e- 
cipe,  the  right  of  free  warren  was  not  specifically  mentioned ;  but  the  deed  con- 
tained the  general  description  of  "  all  the  manors,  messuages,  farms,  lands, 
wood-lands,  tenements,  and  hereditaments,  whatsoever,  whereof,  or  wherein 
the  said  Sir  W.  J.  T.,  or  any  person  or  persons  in  trust  for  him,  &c.  had  any 
estate  of  freehold,  &c,  situate,  &c." 

Wilde,  Serjt.,  moved  to  amend  this  recovery,  by  adding  the  following 
words,  "  and  also  a  free  warren  over  the  manors  of  W.  and  L.  aforesaid, 
and  the  lands  belonging  to  the  said  Sir  W.  J.  T.  in  &c,  aforesaid;"  upon  an 
affidavit,  setting  out  the  foregoing  facts,  find  stating  that  it  had  been  intended 
to  pass  such  right.     The  term  "  hereditaments"  would  probably  include  the 
right  of  free  warren,  which  had  been  in  the  enjoyment  of  the  family  since  the 
grant  by  James  1 ,  but  if  the  estate  were  sold  with  the  right  of  free  warren, 
the  purchaser  might  not  be  satisfied  that  it  would  pass  by  the  present  terms 
of  the  recovery.    By  sect.  8,  of  the  Statute  3  &  4  Will.  4,  c.  74,  it  is  enacted, 
"  that  if  it  shall  be  apparent  from  the  deed,  &c.  that  there  is  in  any  of  the 
proceedings  of  a  recovery,  any  error  in  the  name  of  the  tenant,  &c.  or  any 
misdescription,  or  omission  of  lands,  intended  to  be  passed  by  such  recovery, 
the  recovery,  without  any  amendment,  shall  be  as  good  and  valid  as  the  same 
would  have  been,  and  shall  be  held  to  have  passed  all  the  lands  intended  to 
have  been  passed  thereby,  in  the  same  manner  as  it  would  have  done  if  there 
had  been  no  such  error,  &c."    It  might  be  doubtful,  however,  whether    that 
section  would  apply  to  the  present  case,  as  the  word  "  lands'"  is  the  only 


HILARY  TERM,  1838.'  65 

term  used ;  but  by  the  9th  section  there  is  a  saving  of  the  jurisdiction  of  Gmmo*  Pint 
any  Court  to  make  amendments  in  cases  not  provided  for  by  the  Act.  Twysdbn's 


Recovery. 


Ar  Curiam. — Amendment  granted  (a). 

(a)  See  Lancaster,  demandant,   Wilmot,  tenant,  and  Boone,  vouchee, 
7  Taunt  352. 


Bryant  v.  Beattie.  *aUm  &  ^ 

and  25. 

HTHIS  was  a  feigned  issue  under  the  Interpleader  Act,  directed  by  the  A.  being  the 

Court  to  be  tried  between  the  parties,  under  the  following  circum-  P^P'e/0** 

.„-...  n^tel,  For 

stances.     The  plaintiff  was  in  possession  of  a  Hotel,  situated  in  the  county  of  which  he  hid 

Middlesex,  and  being  desirous  of  parting  with  his  interest  therein,  but  having  iwe  the  »?"" 

omitted  to  renew  his  licence,  he  entered  into  the  following  agreement  with  qui.9ite  licence, 

the  defendant.  EtePto  B™ 

"Mem.  of  an  agreement  made  18th  June,  1836,  between  Bryant  of  the  and  undertook 

i    »»         .      *  ■  i  to  procure  a 

one  part,  and  Beattie  of  the  other  part.  licence  by  a 

Whereas  by  an  agreement  bearing  date  28th  May,  1836,  between  the  ^ forfeit'awm 

aforesaid  parties, , the  said  Bryant  did  agree  to  sell  to  the  said  Beattie,  and  of  money  de- 

the  said  Beattie  did  agree  to  purchase  certain  premises,  therein  described,  as  [upholder.* 

known  by  the  name  of  Bryant's  Hotel,  together  with  certain  fixtures  and  Notice  wu 

other  things  therein  mentioned :   and  whereas  the  said  Bryant  hath  not  any  to&ttend  ° 

licences  for  the  retail  of  wine,  spirits,  and  beer,  and  therefore  cannot  transfer  ifkJiSL  «„ 

'  magiAiraies  on 

such  licences  to  the  said  Beattie:  now  these  presents  witness,  and  it  is  the  licensing 

hereby  agreed  by  and  between  the  said  Bryant  and  Beattie,  that  the  said  negiedSwHo 

Bryant  shall  deposit  in  the  hands  of  one  S.  Wright  1 50/.,  to  secure  the  taking  attend ;  in  J00" 

rmt  of  such  licences,  for  the  retail  of  all  the  said  liquors.     And  the  said  wSchTheV 

Bryani  doth  hereby  agree  with  the  said  Beattie,  that  he  will  on  the  1 6th  J23.^Si2l 

of  August,  now  next  ensuing,  take,  or  cause  to  be  taken  out,  the  proper  that  A.  wu 

licences,  for  the  retail  of  the  said  liquors,  either  in  the  name  of  the  said  hav^btckhis 

Beattie,  or  the  said  Bryant    And  in  either  case,  that  he  will  forthwith  ^B,i^?KM{*^ 

transfer  such  licences  to  the  said  Beattie ;  and  further,  if  the  same  be  not  it  wu  incum- 

dome,  so   that  the  said  Beattie   shall  be  in  a  rsituation  to  enjoy  the  full  JSj^jJS?** 

benefit  of  such  licences,  before  the%\st  of  October  next,  then  the  said  Bryant  give  the  notice* 

shall  forfeit  and  pay  to  the  said  Beattie  the  said  sum  of  150/.,  which  J^JhsL 

it  shall  be  lawful   for  Beattie   to  receive  from  the  said  &  Wright.    And  oftheLiceiw- 

ftzrther,  if  the  said  licences  shall  be  procured,  and  assigned  as  aforesaid,  and  4"* .  61.' 
the  said  Beattie  shall  exert  himself,  and  be  put  unto  any  expences  in  pro- 
curing the  same,  and  the  transfer  thereof  by  the  time  last  aforesaid,  the 
said  Beattie  shall  be  at  liberty  to  demand  from  the  said  S.  Wright,  and 
the  said  &  Wright  is  hereby  empowered  to  pay  to  the  said  Beattie,  out  of 
the  160/.,  all  such  expences  occasioned  by  the  said  Beattie  as  aforesaid, 
and  also  all  expences  occasioned  by  this  agreement.  And  it  is  further  agreed 
between  the  said  Bryant  and  Beattie,  that  in  the  event  of  the  said  licences 
not  being  obtained  by  the  said  16th  August,  but  before  the  31st  of  October; 
than  the  said  Bryant  agrees  to  allow  5*.  per  week  to  the  said  Beattie,  as  a 
1  for  the  loss  occasioned  by  not  obtaining  the  licences  by  the 
,L                                                     F 
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Common  Fleas,   said  16th  August,  from  the  date  hereof  till  the  said  31st  of  October,  to  be 
paid  by  the  said  S.  Wright,  out  of  the  150/.     As  witness,  &c. 

(signed  by  "  Bryant  and  Beattie.") 

The  sum  of  150/.  had  been  deposited  in  the  hands  of  &  Wright,  in 
pursuance  of  the  above  agreement.  Notice  was  given  to  both  the  plaintiff 
and  defendant,  by  the  magistrates'  clerk,  that  it  would  be  necessary  for  them 
both  to  attend  before  the  magistrates  on  the  16th  of  August,  in  order  to 
obtain  a  licence  for  the  premises ;  the  plaintiff  attended  accordingly,  but 
the  defendant  did  not  come  to  the  place  appointed,  till  the  magistrates 
had  separated,  and  no  licence  was  obtained  on  that  day ;  the  magistrates 
however  had  previously  told  the  plaintiff,  that  if  the  defendant  had  been 
present,  they  would  have  granted  the  licence. 

There  was  no  licensing  day  between  the  16th  of  August  and  the  31st  of 
October,  but  on  the  following  15th  of  November,  the  defendant  having 
previously  given  the  proper  notices,  obtained  a  licence. 

The  question  raised  by  the  issue  was,  whether  the  plaintiff  was  entitled 
to  the  said  sum  of  150/.  or  to  any  part  thereof;  and  the  plaintiff  at  the  trial 
recovered  a  verdict  for  the  whole  amount,  the  jury  having  expressly  found 
that  it  was  owing  to  the  absence  of  the  defendant  that  the  licence  was  not 
obtained  on  the  16th  of  August;  leave  however  was  reserved  to  the  defend* 
ant,  to  move  to  set  aside  the  verdict  and  enter  a  nonsuit. 


Atcherley,  Serjt,  had  obtained  a  rule  nisi,  accordingly,  on  the  ground,  that 
according  to  the  express  terms  of  the  agreement,  the  plaintiff  himself  was 
bound  to  obtain  the  licence  at  any  rate  before  the  31st  of  October ;  that  upon 
his  failure  to  do  so,  the  money  deposited  in  the  hands  of  Wright  was  abso- 
lutely forfeited,  as  the  defendant  had  not  undertaken  to  take  any  steps  to 
obtain  the  licence ;  and  also,  that  even  if  the  defendant  had  attended  the  magis- 
trates, under  the  Licensing  Act,  9  G.  4,  c.  61,  would  have  had  no  power  to 
grant  the  licences,  in  the  absence  of  the  proper  notices  required  by  the  Act  (a). 


(o)  By  sec.  1  of  9  G.  4,  c.  61,  (the 
Licensing  Act),  general  licensing  meet- 
ings are  to  be  held  annually  by  the  jus- 
tices, and  the  time  of  holding  such  meet- 
ings is  fixed.  By  sec.  4,  the  justices  are 
to  appoint  from  four  to  eight  special 
sessions  in  the  year  for  the  purpose  of 
transferring  licences,  from  parties  who 
have  already  had  them  granted,  to 
others.  By  sec.  9,  "  any  question  touch- 
ing the  granting,  withholding,  or  trans- 
ferring any  licence,"  &c,  is  to  be  deter- 
mined by  the  majority  of  the  qualified 
justices  present  at  the  meeting.  By  sec. 
10,  "  every  person  intending  to  apply 
for  a  licence,  &c.  in  any  house  not  here- 
tofore kept  as  an  inn,  shall  affix,  &c.  a 
notice  on  the  door  of  such  house,  and 
on  the  door  of  the  church,  &c.  of  the 
parish,  &c,  in  which  such  house  shall 
be  situate,  &c,  on  three  several  Sun- 
days, &c,  and  shall  serve  a  copy  of  such 
notice  upon  one  of  the  overseers  of  the 
pooi,  &c.,&c,  according  to  the  form  in 


the  schedule  marked  A."  By  sec.  11,  a 
similar  notice  must  be  given  by  every 
person  "holding  a  licence,  being  desi- 
rous to  transfer  such  licence  to  some 
other  person,  according  to  the  form  in 
the  schedule  marked  B."  By  sec.  12, 
if  any  person,  intending  to  apply  for  a 
licence,  or  for  the  transfer  of  a  licence, 
shall  be  hindered  by  any  reasonable 
cause  from  attending  in  person  at  any 
licensing  meeting,  he  may  authorize  any 
other  person  to  attend  for  him."  By 
sec.  14,  it  is  enacted  "  that  if  any  person 
duly  licensed,  shall  die,  or  shall  by 
sickness,  &c.  be  rendered  incapable  of 
keeping  an  inn,  or  shall  become  bank* 
rupt,  &c,  or  if  any  person  so  licensed, 
or  the  heirs,  &c,  shall  remove  from  or 
yield  up  the  possession  of  the  house 
specified  in  such  licence,  or  if  the  occu- 
pier of  any  such  bouse,  being  about 
to  quit  the  same,  shall  have  wilfully 
omitted,  or  shall  have  neglected  to  anpfj 
for  a  licence,  &c,  H  shall  be  lawful  for 


on  the  door  of  such  house,  &c.      to  transfer  the  above  mentioned  licence 
seeh  and  the  like  notice  as  is  hereinbe-     to  C.  D.,  &c.  &c. 
fere  directed  to  be  affixed  by  every  per-  (6)  2  Doug.  684. 

—  intending  to  apply  at  the  general         (c)  Cited  ibid,  689. 
—*  licensing  meeting  for  a  licence,         (cQ  p.  691. 
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Bompas,  Serjt,  and  Butt,  now  shewed  cause. — They  submitted,  that  upon  Qmnum  Plea* 
the  true  construction  of  the  Act,  it  would  have  been  competent  to  the  magis- 
trate to  grant  the  licence,  if  the  defendant  had  attended ;  there  was  no  proof 
that  the  requisite  notices  had  not  been  given,  and  the  Court  would  not  assume 
that  such  was  the  case,  as  the  magistrates  had  stated  that  the  licence  would 
have  been  granted  if  the  defendant  had  attended ;  besides,  whatever  notices 
were  requisite,  it  appears  by  the  14  sec  of  the  Act,  to  have  been  the 
defendant's  duty  to  have  given  them. 

Then  the  case  amounted  to  this,  that  the  defendant,  by  his  own  neglect  or 
default,  had  prevented  the  plaintiff  from  carrying  the  contract  into  effect, 
although  the  plaintiff  was  shewn  to  have  been  willing  to  do  so,  and  the  de- 
fendant could  not  avail  himself  of  his  own  default.  In  Co.  Lit.  206,  b.  it  is 
laid  down,  "  If  a  man  make  a  feoffment  in  fee,  upon  condition  that  the  feoffee 
shall  re-enfeoff  him  before  such  a  day,  and  before  the  day  the  feoffor  disseise 
the  feoffee,  and  hold  him  out  by  force,  until  the  day  be  passed,  the  state  of  the 
feoflee  is  absolute,  for  the  feoffor  is  the  cause,  wherefore  the  condition  cannot 
be  performed,  and  therefore  shall  never  take  advantage  for  non-performance 
thereof.9'  So  in  Com.  Dig.  tit.  Condition  (L.  5,)  it  is  said  "  The  performance 
of  a  condition  shall  be  excused  by  the  absence  of  the  feoffee  or  obligee,  when 
kit  presence  was  necessary  for  the  performance."  In  Jones  v.  Barkley  (o),  it 
was  held,  that  when  something  is  covenanted  or  agreed  to  be  performed  by 
each  of  two  parties,  at  the  same  time,  he  who  was  ready  and  offered  to  per- 
form his  part,  but  was  discharged  by  the  other,  might  maintain  an  action 
against  the  other  for  not  performing  his  part.  And  in  Kingston  v.  Preston 
(c),  Lord  Macclesfield  distinguished  covenants  into  three  kinds  ;  first, 
mutual  and  independent ;  second,  dependant ;  and  third,  mutual,  and  to  be 
performed  at  the  same  time ;  and  in  these  latter,  his  Lordship  observed  (d),  "  if 
one  party  was  ready,  and  offered  to  perform  his  part,  and  the  other  neglected 
or  refused  to  perform  his,  he  who  was  ready  and  offered,  has  fulfilled  his  en- 
gagement, and  may  maintain  an  action  for  the  default  of  the  other :"  now  in  the 
present  case,  the  conduct  of  the  plaintiff  in  attending  before  the  magistrates, 

the  justices  at  a  special  session,  &c.  to  &c."    The  form  A.  given  in  the  sche- 

grant  to  the  heirs,  &c.  of  the  persons  so  dule  above  referred  to,  is  as  follows :  "  I, 

dying,  or  to  the  assignees  of  such  per-  Ji.  B.  &c.  ,(stating  trade,  residence,  &c.) 

son  to  becoming  incapable  of  keeping  do  hereby  give  notice,  that  (if  applica* 

an  ion,  or  to  the  assignees  of  such  bank-  Hon  is  intended  to  be  made  to  a  special 

nipt,  fee.,  or  to  any  new  tenant  or  occu-  session,  here  state  the  cause  for  such  ap- 

pier  of  any  house  having  so  become  un-  plication,)  it  is  my  intention  to  apply  at 

occupied,  or  to  any  person  to  whom  the  special  session  to  be  holden,&c,  for 

snch  heirs,  &c.  shall  by  sale  or  other*  a  licence,  &c,  in  the  house,  &c,  {here 

wise  have  bond  fide  conveyed  or  other-  describe  the  house,  fyc.)  and  which  / 

wise  made  over  his  or  their  interest  in  intend  to  keep  as  an  inn,  alehouse,  or 

the  occupation  and   keeping  of  such  victualling-house.*    The  form  B.  is  to 

boose,  &c   &e.     Provided,  that  every  thiB  effect,  "  I,  A.  B.  (or  we,  the  execu- 

penum  intending  to  apply  in  any  of  the  tors,  &c.)  victualler,  being  authorized 

above  mentioned  cases,  at  any  such  spe-  by  virtue  of  the  licence  granted  to  me, 

ciaJ  session  for  a  licence,  &c,  shall  on  &c,  to  sell  exciseable  liquor  by  retail, 

some  one  Sunday  within  the  six  weeks  &c,  do  hereby  give  notice  that  it  is  my 

next  before  such  special  session,  &c,  intention  to  apply,  &c,  for  permission 
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Cvmman  pleas,  shewed  that  he  was  ready  and  willing  to  perform  his  part  of  the  agreement, 
Bryant  an(*  "*  *ne  ^ci^on  had  been  framed  in  assumpsit  upon  the  agreement,  such 
conduct  would  have  been  sufficient  to  satisfy  the  averment  in  the  declaration, 
that  he  was  "  ready  and  willing  and  offered  to  perform  the  agreement  in  all 
things  on  his  part  to  be  performed/'  and  such  an  averment  is  equivalent 
to  an  allegation  of  performance,  Ferry  v.  Williams  (e).  It  was  clearly  the 
intention  of  the  parties,  that  each  of  them  should  do  all  in  his  power  to  obtain 
the  licence. 

Atcherley,  Serjt.,  and  Petersdorff,  in  support  of  the  rnle. — It  may  be 
admitted,  that  if  the  plaintiff  did  not  obtain  the  licence  by  reason  of  the  de- 
fendant's misconduct,  either  wilful  or  negligent,  the  former  would  be  entitled 
to  recover  the  money  deposited ;  but  there  is  no  evidence  of  misconduct  on 
the  part  of  the  defendant.    Granting  that  he  had  received  notice  to  attend  be- 
fore the  magistrates,  and  did  not  attend  ;  still,  as  he  was  under  no  obligation, 
imposed  either  by  law  or  by  the  terms  of  his  agreement  with  the  plaintiff,  to 
appear  before  the  magistrates,  his  non-attendance  was  no  misfeasance  on  his 
part,  and  the  plaintiff  cannot  avail  himself  of  it.     The  plaintiff  expressly 
agrees  with  the  defendant,  that  he,  the  plaintiff,  will  on  or  before  the  16th 
of  August,  take  out  the  proper  licences,  either  in  the  defendant's  name  or  his 
own,  and  that  if  the  same  be  not  done,  that  he,  the  plaintiff,  shall  forfeit  and 
pay  to  the  defendant,  the  sum  of  150/.;  this  is  an  express  convention  be- 
tween the  parties,  and  the  plaintiff  cannot  get  rid  of  it,  by  saying  that  the 
defendant  omitted  to  do  something  which  he  nowise  undertook  to  do.     In  the 
first  place,  even  if  the  defendant  had  attended  on  the  16th  of  August,  it 
would  not  have  put  the  plaintiff  in  a  better  situation ;  for  the  magistrates 
could  not  have  granted  the  licence  without  proof  of  the  requisite  notices 
having  been  given  ;  and  when  they  said  they  would  have  granted  the  licence 
if  the  defendant  had  been  present,  they  must  be  presumed  to  have  meant, 
they  would  have  done  so,  upon  the  plaintiff's  satisfying  them,  that  such 
notices  had  been  given.     The  Act  of  Parliament  in  question  does  not  relate 
to  fiscal  matters  merely,  but  to  regulations  of  police ;  the  notices  required  by 
the  Act,  are  to  be  given,  not  to  the  magistrates,  but  to  the  public;  it  is 
therefore  the  more  important  that  they  should  not  be  dispensed  with.     The 
Act  does  not  require  the  attendance  of  the  transferree  before  the  magistrates ; 
it  provides  for  two  cases,  namely,  new  licences,  and  transfers  of  old  licences; 
this  is  one  of  the  latter  cases,  and  it  is  governed  by  the  first  clause  in  the  1 1th 
sec.  and  the  2d  in  the  1 4th.    As  the  parties  were  not  before  the  magistrates  at  the 
general  licensing  meeting,  in  March,  under  the  1  st  sec.,  it  was  requisite  that  the 
notices  should  be  given ;  and  the  form  of  the  application  is  set  out  in  the 
schedule  B.      The  magistrates  could  not  depart  from  the  rules  prescribed  by 
the  Statute ;  if  they  had  done  so,  and  granted  a  licence,  it  would  have  been  in 
iact  inoperative,  Davison  v.  Gill  (/),  and  it  would  have  been  the  same  as  if  no 
licence  had  been  granted ;  so  that  the  party  who  obtained  it,  would  have  no 
advantage  from  it,   Cope  v.  Rowlands  (g) ;  and  it  might  even  be  a  question, 
whether  a  party  acting  under  such  a  void  licence,  would  not  have  been  liable 
to  penalties,  Rex  v.  Bryan  (A).     The  plaintiff  has  therefore  undertaken  to 

(c)  8  Taunt.  62;  S.  C.  1  Moo.  498.  (A)  Andr.  81 ;  Cald.  305,  note  10; 

(/)  1  East,  64.  Paley  on  Convictions,  52. 

(g)  2  M.  &  VV.  14f) ;  S.  C.  2  Gale,  231. 


Bbaxtie. 


HILARY  TERM,  1838.  69 

perform  an  act,  the  execution  of  which  either  depended  upon  himself  (by  Common  PUa*. 
giving  the  proper  notices),  or  was  by  law  impossible,  but  in  either  case,  he       Bryant 
must  take  the  consequences,  and  cannot  fly  from  his  own  contract.    In  Com  »• 

Dig.  tit.  Condition  (D.  1),  it  is  laid  down,  "  If  the  condition  to  an  obligation, 
recognizance,  &c.,  be  impossible  at  the  making,  the  obligation  is  single."  In 
Hadley  v.  Clarke,  (i),  the  defendant  had  contracted  to  carry  the  plaintiff's 
goods  from  Liverpool  to  Leghorn ;  on  the  vessel's  arriving  at  Falmouth,  in 
the  course  of  her  voyage,  an  embargo  was  laid  on  her  "  until  the  further 
order  of  Council"  and  it  was  held,  that  such  embargo  only  suspended,  but 
did  not  dissolve  the  contract  between  the  parties ;  and  that  even  after  two 
years,  when  the  embargo  was  taken  off,  the  defendants  were  answerable  to 
the  plaintiff  in  damages,  for  the  non-performance  of  their  contract.  In  Paradine 
v.  Jane  (j),  cited  by  Lawrence,  Justice,  in  Hadley  v.  Clarke,  this  distinction 
is  taken,  "  when  the  law  creates  a  duty  or  charge,  and  the  party  is  disabled  to 
perform  it,  without  any  default  in  him,  and  hath  no  remedy  over,  there  the 
law  will  excuse  him ;  but  when  the  party  by  his  own  contract,  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to  make  it  good  if  he  may,  not- 
withstanding any  accident  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract." 

Tjkdal,  C.  J. — I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  must  be 
discharged.  It  appears  to  me  that  too  much  has  been  assumed  on  the  part 
of  the  defendant,  in  arguing  this  case  upon  the  hypothesis,  that  the  requisite 
notices  had  not  been  given.  There  was  no  evidence  whatever  that  such  was 
the  fact ;  on  the  contrary,  the  presumption  is  the  other  way ;  for  the  magis- 
trates declared,  that  if  the  defendant  had  been  present,  the  licence  would  have 
been  granted ;  and  the  Court  cannot,  as  has  been  said,  assume  that  the  magis- 
trates would  have  acted  contrary  to  their  duty,  and  have  granted  the  licence 
if  the  necessary  preliminaries  had  not  been  complied  with.  Upon  the  state  of 
the  evidence,  therefore,  we  have  no  right  to  assume  the  want  of  the  notices. 
Bat  supposing  none  had  been  given,  and  that  the  magistrates  would  conse- 
quently have  had  no  authority  to  grant  the  licence,  still,  looking  at  the 
agreement,  and  the  provisions  of  the  Act  of  Parliament,  I  am  of  opinion,  that 
the  duty  of  giving  the  requisite  notices  was  cast  upon  the  defendant,  as  being 
the  party  who  sought  to  obtain  the  licence.  This  is  not  the  case  of  a  transfer 
of  a  licence ;  for  the  plaintiff  had  none  to  transfer:  that  fact  is  recited  in  the 
agreement.  It  is  then  the  case  of  a  new  licence  for  a  house  which  had  formerly 
possessed  one,  and  as  such,  falls  within  the  provisions  of  the  14  sec.  [His 
Lordship  here  read  the  14  sec.  of  the  stat.]  The  form  in  the  schedule  referred 
to  in  that  section,  clearly  shews  that  the  notice  is  to  be  given  by  the  incoming 
tenant ;  for  it  alludes  to  specific  matters,  which  could  not  be  in  the  knowledge 
of  the  old  tenant 

Then  the  case  amounts  to  this,  that  the  defendant,  by  his  own  wilful 
negligence,  in  not  attending  before  the  magistrates,  has  prevented  the  agree- 
ment being  carried  into  effect ;  and  it  would  be,  not  only  contrary  to  the  cases 
that  have  been  cited,  but  also  against  all  principle,  to  hold,  where  there  is  a 
condition  to  be  performed,  and  the  party  who  is  to  be  benefitted  by  the  contract, 
t>y  bis  own  fault  renders  the  performance  of  the  condition  impossible,  that  he 

<i)  8  T.  R.  259.  (j)  Alcyn.  27, 
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Common  Pleat,  should  avail  himself  of  the  breach  of  such  condition.  It  is  laid  down  in  Com. 
Dig.  tit.  "  Condition  "  (L.  4.)  "  that  the  non-performance  of  a  condition 
may  be  excused  by  the  default  of  the  feoffee  or  obligee/9  and  that  principle 
applies  to  the  present  case  (A). 

Park,  J. — It  is  clear,  that  this  is  not  the  case  of  a  transfer  of  a  licence ;  if 
it  were,  the  form  given  in  schedule  B.  would  have  been  applicable ;  but  the 
plaintiff,  in  this  case,  had,  in  fact,  no  licence  that  he  could  transfer.  It  was 
necessary  to  obtain  a  fresh  licence,  and  to  such  a  state  of  things,  the  form 
given  in  schedule  A.  is  peculiarly  applicable;  and  it  is  clear,  that  such  notice 
is  to  be  given  by  the  party  who  wishes  to  have  the  licence  himself;  for  the 
notice  runs  in  these  words  :  "  I,  A.  B.t  &c,  give  notice,  that  it  is  my  intention 
to  apply  for  a  licence  for  such  and  such  a  house,  which  /  intend  to  keep  as  an 
inn."  I  am  also  clearly  of  opinion  that  the  rule  must  be  discharged  on  the 
other  point,  for  the  reasons  already  given  by  my  Lord. 

Vaughan,  J. — I  am  of  the  same  opinion ;  and  I  am  glad  to  say,  that  in  this 
instance,  honesty  and  the  law  of  the  case  concur.  The  state  of  the  facts  is 
simply  this  : — the  plaintiff  was  the  occupier  of  a  hotel,  which  had  formerly 
been  licensed;  but  the  plaintiff  had  omitted  to  renew  such  licence.  The 
defendant  was  quite  aware  that  the  plaintiff  had  no  licence  to  transfer.  The 
plaintiff  undertakes  to  procure  the  proper  licence,  and  deposits  150/.  in  the 
hands  of  Wright,  as  a  security  that  he  will  do  so.  It  was  clearly  the  under- 
standing between  the  parties,  that  something  was  to  be  done  by  the  defendant ; 
for  there  is  an  express  provision,  that  any  expences  that  he  may  be  put  to  in 
procuring  or  endeavouring  to  procure  the  licences,  are  to  be  allowed  him  out  of 
the  deposit  money.  Then  upon  the  construction  of  the  Act,  I  think  it  is 
equally  clear,  that  it  was  the  defendant's  duty  to  give  the  requisite  notices. 
If  the  magistrates  had  granted  a  licence,  without  the  necessary  preliminaries 
having  been  complied  with,  I  am  not  prepared  to  agree  with  the  position 
taken  by  the  defendant's  counsel,  that  such  licence  would  have  been  so  com- 
pletely null  and  void,  as  to  render  the  parties  acting  under  it  liable  to 
penalties.  I  think  he  would  be  considered  to  be  protected  by  the  existence 
of  a  licence  in  fact:  but  upon  this  point  it  is  not  necessary  to  give  any  decided 
opinion.  One  method  of  testing  the  present  question  would  be,  to  suppose 
an  action  brought  by  the  defendant  against  the  plaintiff  for  a  breach  of  the 
agreement ;  I  think  it  is  clear,  that,  under  the  circumstances,  such  an  action 
could  not  be  maintained. 

Bosanquet,  J, — I  am  of  opinion,  that  the  plaintiff  is  entitled  to  retain  his 
verdict,  upon  this  short  and  simple  ground,  that  the  performance  of  the  agree- 
ment has  been  rendered  impossible  by  the  defendant's  own  act ;  the  con- 
sideration upon  which  the  money  was  to  have  been  paid  over  by  the  stake- 
holder to  the  defendant,  has  therefore  failed,  and  the  plaintiff  has  a  right  to 
recover  the  money.  By  the  agreement,  the  plaintiff  undertakes  to  take  out 
the  licence,  but  in  order  to  enable  him  to  do  so,  it  was  necessary  for  the  de- 

(Ar)  See  also  Hoiham  v.  The  East  ance  of  a  condition  is  prevented  by  the 
India  Company,  IT,  R,  638,  645,  neglect  and  default  of  the  other  party, 
where  it  was  held,  that  if  the  perform-     that  is  equal  to  a  performance. 
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fendant  to  co-operate  with  him ;  and  as  the  defendant  has  refused  his  assist-  Common  j»r«w. 
ance,  he  cannot  set  up  the  result  of  his  own  default  as  a  breach  of  the       br*ant 
contract  on  the  part  of  the  plaintiff.     I  conceive  the  distinction  to  be  clearly  tw 

established,  that  if  a  party  undertakes  with  another  for  the  act  of  a  third 
person  who  does  not  perform  the  act,  still,  the  first  mentioned  party  is  liable 
for  the  breach  of  his  undertaking ;  but  if  the  non-performance  arises  from  the 
act  or  omission  of  the  other  contracting  party,  in  that  case,  the  first  mentioned 
party  is  not  liable. 

'  Rule  discharged. 


Beckham  v.  Knight  and  Drake.  Jan- 24- 

CPECIAL  assumpsit.    Declaration,  that  before  and  at  the  time  of  making  a.  entered  into 

the  memorandum  of  agreement  hereinafter  mentioned,  the  plaintiff  was  *  ^ment 

in  the  service  and  employ  of  the  defendants  as  their  foreman,  carrying  on  inter  partes, 

their  trade  and  business  of  type  founders,  stereotype  founders,  and  letter-  7j£0  w'e*e 

press  printers,  which  the  defendants  then  used,  exercised,  and  carried  on,  but  described 

without  any  permanent  engagement ;   that  he  and  the  defendants  were  desi-  partners),  to 

rous  of  continuing  their  connection  together  for  a  certain  period  or  term,  to  8enre  them  for 

seven  years, 

wit,  the  term  or  period  of  seven  years  from  the  23d  of  October,  1834;  and  D.at  the  time 
thereupon,  on,  &e.,  by  a  certain  memorandum  of  agreement  then  made  and  )^5i?  partner: 
entered  into  between  the  defendants  of  the  one  part,  and  the  plaintiff  of  the  — *&W.  that 
other  part,  and  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  BueD.  for  a 
&c. ;  the  plaintiff,  for  the  consideration  thereinafter  mentioned,  did  agree  to  ^2m«nt8uch 
and  with  the  defendants,  and  the  survivor  of  them,  that  he  would  well  and 
faithfully  serve  the  defendants,  and  the  survivor  of  them,  for  and  during 
the  term  of  seven  years,  to  commence  and  be  computed  from  the  day  of  the 
date  of  the  said  memorandum  of  agreement,  as  their  foreman,  in  the  manage- 
ment and  carrying  on  their  trade,  and  would  not  during  the  said  term  of  seven 
years  be  engaged  or  concerned  in  the  same  or  any  other  trade  or  business, 
either  on  his  own  account,  or  on  account  of  or  for  the  benefit  of  any  other 
person  whatsoever,  other  than  the  defendants  and  the  survivor  of  them,  with- 
out the  consent  of  the  defendants  or  one  of  them  in  writing,  first  had  and 
obtained  for  that  purpose;  that  the  defendants  thereby,  for  the  consideration 
aforesaid,  by  the  said  memorandum  of  agreement  for  themselves  and  the 
survivor  of  them,  agreed  to  and  with  the  plaintiff,  that  they  or  the  survivor 
of  them  would  employ  the  plaintiff  as  their  foreman,  in  the  carrying  on, 
managing,  and  conducting  the  said  trade  during  the  said  term  of  seven  years, 
if  the  defendants,  or  either  of  them  should  so  long  live,  and  the  plaintiff  should 
well  and  faithfully  observe  and  keep  the  covenants  or  agreements  therein- 
before on  his  part  contained ;  and  that  the  defendants  or  the  survivor  of  them 
would  pay  to  the  plaintiff  wages  after  the  rate  of  3/.  3«.,  of  lawful  money 
weekly.   And  it  was  by  the  said  memorandum  of  agreement,  further  mutually 
agreed  and  declared  by  and  between  the  parties  thereto,  that  in  case  either  of 
the  parties  should  not  well  and  truly  observe,  keep,  and  perform  the  agree- 
ments therein  on  their  respective  parts  contained,  then  the  party  so  failing  or 
making  default,  should  pay  to  the  other  of  them  the  sum  of  500/.,  by  way  or 


agreement. 
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Cmma^Pleai.  in  the  nature  of  specific  damages.  Mutual  promise* ;  averment,  that  the 
plaintiff  entered  into  the  service  and  continued  in  it  till  July,  1836 ;  breach, 
that  the  defendants  not  regarding  the  said  memorandum  of  agreement,  nor 
the  said  promise,  did  not  nor  would  employ  the  plaintiff,  or  suffer  or  permit 
him  to  remain  in  their  service  as  their  foreman,  in  carrying  on,  managing,  and 
conducting  their  said  trade,  during  the  residue  of  the  said  term  of  seven 
years,  or  any  part  of  such  residue,  but  wholly  refused  so  to  do ;  and  on  the 
3 1st  of  July,  1836,  wrongfully  and  unjustly,  and  without  any  reasonable  or 
sufficient  cause,  and  without  the  licence  and  consent,  and  against  the  will  of 
the  plaintiff,  dismissed  and  discharged  him  from  their  service  as  their  foreman, 
contrary  to  the  form  and  effect  of  the  said  memorandum  of  agreement,  and 
the  promise  and  undertaking  of  the  defendants,  so  made  as  aforesaid  ; 
whereby  they  became  liable  to  pay,  and  ought  to  have  paid  to  the  plaintiff 
the  said  sum  of  500/.,  in  the  said  memorandum  of  agreement  mentioned,  and 
thereby  fixed  and  agreed  on  as  specific  damages  on  such  breach  and  default 
as  aforesaid. 

Plea :  (by  the  defendant  Drake)  that  before  and  at  the  time  of  the  making 
of  the  said  supposed  agreement  in  the  declaration  mentioned,  the  defendant* 
and  one  /.  Surgey,  were  united  in  co-partnership  by  and  under  the  name, 
style,  and  firm  of  William  Moxey  Knight  and  Company >,  and  by  and  under 
that  name  and  style,  used  and  exercised  the  trade  and  business  of  type 
founders,  stereotype  founders,  and  letter-press  printers :  that  the  said  defend- 
ant Knight  and  /.  Surgey,  during  all  that  time  were  the  ostensible  partners 
in  the  said  firm  ;  that  the  «aid  defendant  Drake,  during  all  that  time,  was  a 
secret  partner  in  the  said  firm,  and  was  not  known  as,  or  reputed  to  be,  a 
partner  in  the  said  firm ;  and  that  at  the  time  of  making  the  supposed  agree- 
ment in  the  declaration  mentioned,  the  plaintiff  did  not  know  nor  was  he  in 
any  manner  aware  that  the  said  defendant  Drake  was  a  partner  in  the  said 
firm,  but  the  plaintiff  then  believed  and  supposed  that  the  said  defendant 
Knight  and  /.  Surgey,  were  the  only  parties  constituting  the  said  firm  of 
W.  M,  Knight  and  Company,  and  the  plaintiff  then  entered  into  the  said 
supposed  agreement  in  the  declaration  mentioned,  under  such  belief  and 
supposition,  and  thereby  contracted  with  the  said  defendant  Knight  and 
/.  Surgey  alone,  and  on  their  credit,  and  not  with  the  said  defendant  Drake, 
or  on  his  credit ;  and  the  said  defendant  Drake  averred,  that  the  said  memo- 
randum of  agreement  in  the  declaration  mentioned  was  in  the  words  and 
figures  following ;  that  is  to  say :  Memorandum  of  an  agreement  made  and 
entered  into  this  23d  day  of  October,  1 834,  between  William  Moxey  Knight, 
and  John  Surgey,  of  Bishop'*  Court,  Old  Bailey,  in  the  city  of  London,  type 
founders,  stereotype  founders,  and  letter-press  printers,  and  co-partners  of 
the  one  part,  and  Daniel  Beckham  of  the  same  place,  of  the  other  part. 
Whereas,  the  said  D.  Beckham  hath  been  for  some  time  in  the  employ- 
ment of  the  said  W.  M.  Knight  and  /.  Surgey,  as  their  foreman,  in  the  carry- 
ing on  the  said  trade  of  type  founders,  stereotype  founders,  and  letter-press 
printers,  and  the  said  parities  to  these  presents  are  mutually  desirous  of 
continuing  their  connection  together  for  the  term  of  seven  years,  from  the 
date  of  these  presents.  Now  these  presents  witness,  that  the  said  D. 
Beckham,  for  the  considerations  hereinafter  mentioned,  doth  hereby  cove- 
nant and  agree  to  and  with  the  said  W.  M.  Knight  and  /.  Surgey,  and 
the  survivor  of  them,  in  manner  following,  that  is  to  say,  that  he  the  said 
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D.  Beckham  shall  and  will  well  and  faithfully  serve  the  said  W.  J/.  Knight  CmmmPUa$. 

and  /.  Surgey,  and  the  survivor  of  them,  for  and  during  the  said  term  of     Beckham 

seven  years,  to  commence  and  be  computed  from  the  day  of  the  date  of  these       K  v- 

presents,  as  their  foreman,  in  the  management  and  carrying  on  their  said 

trades  of  letter-type  founders,  stereotype  founders,  and  letter-press  printers. 

and  shaH  and  will  to  the  best  of  his  power  promote  and  advance  the  success 

and  prosperity  of  the  said  W.  M.  Knight  and  /.  Surgey.      And  also  that  he 

the  said  />.  Beckham  shall  not  nor  will  during  the  said  term  of  seven  years, 

be  engaged  or  concerned  in  the  same  or  any  other  trade  or  business,  either 

on  his  own  account  or  of  or  for  the  benefit  of  any  other  person  whatsoever, 

other  than  the  said  W.  M.  Knight  and  /.  Surgey,  and  the  survivor  of  them, 

without  the  consent  of  the  said  W.  M.  Knight  and  /.  Surgey,  or  one  of  them 

in  writing,  first  had  and  obtained  for  that  purpose.     And  the  said  W.  M. 

Knight  and  /.  Surgey,  for  the  considerations  aforesaid,  do  hereby  for  them- 

!*lre?  and  the  survivor  of  them,  covenant  and  agree  to  and  with  the  said 

D.  Beckham,  that  they  the  said  W.  M.  Knight  and  /.  Surgey,  or  the  survivor 

of  them,  shall  and  will  employ  the  said  D.  Beckham  as  their  foreman  in  the 

carrying  on,  managing,  and  conducting  the  said  trades  of  type  founders, 

stereotype  founders,  and  letter-press  printers,  during  the  said  term  of  seven 

years,  if  the  said  W.  M.  Knight  and  J.  Surgey,  or  either  of  them  should  so 

long  live,  and  the  said  D.  Beckham,  shall  well  and  faithfully  observe  and 

keep  the  covenants  or  agreements  hereinbefore  on  his  part  contained,  and 

that  the  said  W.  iff.  Knight  and  /.  Surgey,  or  the  survivor  of  them,  shall 

and  will  pay  to  the  said  D.  Beckham  wages  after  the  rate  of  3/.  3*.  of 

lawful   money  weekly.     And  it  is  hereby  mutually  agreed  and  declared 

by  and  between  the  said  parties  hereto,  that  in  case  either  of  the  said 

parties  shall  not  well  and  truly  observe,  perform,  and  keep  the  covenants  and 

agreements  herein  on  their  respective  parts  contained,  that  then  and  in  such 

case,  the  party  so  failing  or  making  default  shall  and  will  pay  to  the  other  of 

them  the  sum  of  500/.  by  way  or  in  the  nature  of  specific  damages.     In 

witness  whereof,  the  said  parties  to  these  presents,  have  hereunto  set  their 

hands  the  day  and  year  first  above  written.     W.  M.  Knight,  John  Surgey, 

Daniel  Beckham.     Witness,  /.  R.  Barrett,  Frederick's  Place,  Old  Jewry, 

London,  Solicitor."    And  the  said  defendant  Drake  further  averred,  that 

there   never  had  been   any  contract  or  agreement  with  the  plaintiff,  for 

the  services  of  him  the  plaintiff,  for  the  said  period  of  time,  or  in  manner 

in  the  said  declaration  mentbned,  other  than  and  except  the  said  agreement 

thereinbefore  particularly  set  out ;  without  this,  that  the  said  defendant  Drake 

promised  in  manner  and  form  as  in  the  declaration  was  alleged,  and  of  that 

the  said  defendant  Drake  put  himself  upon  the  country,  &c. 

General  demurrer  and  joinder. 

The  marginal  notes  to  the  demurrer  book  were  as  follows : — The  matters 
of  law  intended  to  be  insisted  upon,  as  shewing  that  the  first  plea  is 
m  law,  are  that  the  agreement  mentioned  in  the  first  account  is,  and  is  ad- 
mitted to  be  an  agreement  respecting  the  trade  and  business  of  type  foun- 
ders, stereotype  founders,  and  letter-press  printers;  that  the  defendant 
Drake  has  in  his  first  plea  admitted  that  at  the  time  the  said  agreement  was 
eaftered  into,  he  was  a  dormant  partner  in  the  said  concern,  and  that  the 
plaintiff*  did  not  at  the  time  of  making  the  said  agreement  know  nor  was  in 
toy  manner  aware  that  the  defendant  Drake  was  a  partner,  and  the  defendant 


Knight. 
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Gmmop  Pt«u.  Drake  has  thereby  admitted  his  liability  upon  and  under  the  said  agreement, 
Beckham       inasmuch  as  by  law,  a  party  who  has  entered  into  a  contract  with  or  given 
r.  credit  to  a  firm  in  which  there  was  a  dormant  partner,  at  the  time  of  entering 

into  such  contract,  or  giving  such  credit,  may  on  the  subsequent  discovery 
of  that  fact,  sue  such  dormant  partner,  jointly  with  those  who  ostensibly 
formed  the  partnership,  at  the  time  of  entering  into  such  contract,  or  giving 
such  credit,  and  with  whom  he  contracted  in  ignorance  of  the  existence  of 
such  dormant  partnership ;  and  the  defendant  having  admitted  himself  to  be 
a  dormant  partner,  has  thereby  admitted  his  liability  upon  all  contracts 
relating  to  the  partnership  concern,  entered  into  by  the  ostensible  partners 
with  a  third  party,  stranger  at  the  time  to  such  dormant  partnership. 

The  matters  of  law  intended  to  be  argued  on  the  part  of  the  defendant 
Drake  are,  I,  That  the  contract  particularly  set  forth  in  the  plea,  is  admitted 
to  be  the  contract  on  which  the  action  is  brought,  and  that  such  contract  is 
personal  to  those  who  were  actually  parties  thereto,  and  did  not  enure  to 
bind  the  defendant  Drake.  2,  The  contract  is  untruly  set  out  in  the 
declaration. 

Stammers,  (with  whom  was  Wilde,  Serjt.,)  in  support  of  the  demurrer.— 
The  plea  is  no  answer  to  the  action  ;  it  shews  that  the  defendant  Drake  was  a 
dormant  partner  with  the  other  defendant  Knight,  and  one  Svrgey,  and  that 
a  contract  was  entered  into,  between  the  plaintiff  on  the  one  part,  and  Knight 
and  Surgey  on  the  other,  which  had  relation  to  partnership  purposes ;  upon 
which  contract  the  plaintiff  now  sues,  having  discovered  that  the  defendant 
Drake  was  a  dormant  partner. — [Tindal,  C.  J. — Surgey  is  not  joined  in 
the  action  ?] — He  could  not  be  found  ;  the  defendants  have  not  pleaded  in 
abatement,  and  do  not  therefore  seek  to  take  advantage  of  his  omission.    A 
party  entering  into  a  contract  with  a  partnership,  and  afterwards  discovering 
a  dormant  partner,  may  sue  him.    The  rule  is  thus  laid  down  by  Mansfield 
Chief  Justice,  in  this  Court,  in  Lloyd  v.  Archbowle  (a),  "  There  is  a  material 
distinction  between  the   case  where  partners  are  defendants,   and  where 
partners  are  plaintiffs :  if  you  can  find  out  a  dormant  partner  defendant,  you 
may  make  him  pay,  because  he  has  had  the  benefit  of  your  work ;  but  a 
person  with  whom  you  have  no  privity  of  communication  in  your  contract, 
shall  not  sue  you."    In  Ex  parte  GeUar  (b),  the  case  was  this,  Sill  and  Wat- 
son, trading  under  the  firm  of  Sill  and  Co.,  agreed  with  Hutchinson  to  pur- 
chase goods  on  a  joint  account ;  the  goods  were  purchased  by  Sill  and  Co, 
and  Hutchinson  paid  them  for  his  share ;  Sill  and  Co.,  without  the  consent 
of  Hutchinson,  deposited  the  goods  with  Gellar,  who  advanced  money  on 
them,  and,  ignorant  that  Hutchinson  was  concerned  in  them,  debited  Sill  and 
Co.  with  the  advances ;  the  goods  were  sold  at  a  loss ;  a  commission  issued 
against  Sill  and  Watson,  and  another  against  Hutchinson :  it  was  held,  that 
Gellar  was  entitled  to  prove  his  balance  beyond  the  proceeds,  against  the  estate 
of  Hutchinson,  as  well  as  against  the  estate  of  Sill  and  Watson  ;  and  Eldon, 
C,  said,  in  giving  judgment,  "  Hutchinson  must  be  liable  for  the  loss,  if  he 
were  to  have  shared  in  the  profits.      I  think  this  transaction  binds  the  three, 
whether  the  petitioners  knew  any  thing  of  Hutchinson  or  not,  he  had  an 
interest  which  made  him  liable  to  this  engagement.    It  is  the  consequence 

(a)  2  Taunt.  324.  (6)  1  Rose,  297. 
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of  i  person  suffering  others  to  deal  impliedly  with  his  name,  under  the  Common  PUas. 
general  designation  of  a  company."     The  cases  of  South  Carolina  Bank  v.       bkckha* 
Case  (c),  and  Fere  v.  Ashby  (d),  are  also  in  point  (*).     The  former  case,  r- 

to  adopt  the  language  of  Park,  J.,  in  Vere  v.  Ashby  (/),  "  shews,  that  if 
a  firm,  consisting  of  several,  carrying  on  business  in  the  name  of  one  of  the 
partners,  the  whole  firm  will  be  bound  by  acts  done  by  him,  as  representing 
the  firm."  So  in  De  Mautort  v.  Saunders  (g),  the  same  learned  Judge  thus 
lays  down  the  rule  (A),  "  If  a  person  contract  with  two  others,  he  may  sue 
tbem  only  ;  if  after  the  contract  be  made,  he  discovers  that  they  had  a 
secret  partner,  who  had  an  interest  in  the  contract,  he  is  at  liberty  to  sue 
that  secret  partner  jointly  with  them  ;"  and  in  a  note,  appended  by  the  re- 
porter to  that  case,  reference  is  made  to  Ex  parte  Hamper  (t),  and  Ex  parte 
Norfolk  (j ),  in  both  of  which  cases,  Lord  Eldon,  C,  recognized  the  same 
principle.— [Tindal,  C.  J. — The  general  doctrine  is  clearly  with  you,  but 
the  question  here  is,  whether  an  ostensible  partner  can  bind  a  dormant 
partner,  by  a  contract,  not  exactly  of  bargain  and  sale,  but  for  something 
collateral. — Bo$anquett  J. — Is  it  not  in  the  nature  of  a  mere  personal  con- 
tract between  the  parties  ?]— -It  is  a  contract  for  services  to  be  performed  by 
the  plaintiff,  which  has  reference  to  the  partnership  affairs.  The  principle 
therefore  of  the  cases  cited,  will  strictly  apply  to  this. 

As  to  the  second  point,  viz.,  whether  the  contract  is  truly  set  out  in  the  decla- 
ration, it  is  sufficient  if  it  is  set  out  according  to  its  legal  effect,  and  it  need 
not  be  set  out  in  its  precise  terms :  Stephen  on  Pleading,  432  (A),  1  Chitty  on 
Pleading,  266  (/),  Stroud  v.  Lady  Gerrard  (m).  In  Ankerstein  v.  Clarke  (n), 
it  was  held,  if  a  bond  be  given  to  husband  and  wife  administratrix,  the  husband 
alone  may  declare  on  it,  as  on  a  bond  made  to  himself.  So  in  Arnold  v. 
Reroute  (©),  in  a  covenant  on  a  lease  for  not  repairing,  the  instrument  was 
described  in  the  declaration  to  be  made  by  the  plaintiff,  of  the  one  part,  and 
the  defendant  of  the  other  part.  On  the  production  of  the  lease  in  evidence, 
it  appeared  to  have  been  made  between  the  plaintiff  and  his  wife,  of  the  one 
part,  and  the  defendant  of  the  other  part :  it  was  held,  that  this  was  no 
Tariance,  although  the  premises  demised,  were  the  property  of  the  wife  before 
marriage. — [Tindal,  C.  J. — In  this  case,  the  contract  is  in  these  terms,  the 
plaintiff  agrees  with  Knight  and  Surgey,  and  the  survivor  of  them,  that  he 
will  well  and  faithfully  serve  them  and  the  survivor  of  them,  during  the  term 
of  seven  years :  do  you  contend  that  this  would  enure  as  a  contract,  to 
terre  for  the  survivorship  of  all  the  three  partners?] — Such  is  submitted  to 
U?  the  legal  effect  of  the  instrument;  although  it  is  not  so  expressed  in  terms : 
it  t*  in  effect,  an  agreement  with  the  three.  If  there  had  been  an  express 
stipulation  that  the  plaintiff  should  not  be  the  servant  of  the  third  partner 
'hat  probably  would  have  precluded  him  from  suing  the  third  partner,  but 
that  b  not  the  case  before  the  Court     The  plaintiff,  at  the  time  he  entered 

(e)  8  B.  &  C.  427;  S.  C.2  M.  &  R.  (j)  17  Ves.  40& 

4*  (j)  19Ves.455. 

'*)  10  B.  &  C.  28a  (1)  2d  edit. 

;> )  See  also  Lloyd  t.  Athby,  2  C.  If  (/)  4th  edit 

P  138;  2  B.  &  Ad.  23.  (m)  1  Salk.  8. 

if)  10  B.  &  C.  293.  \n)  4T.  R.  616. 

Cr)  I  R  *  Ad-  398.  (o)  1  B.  &  B.  443;  S.  C.  4Moo.  66. 
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Conmon^Pieat.  info  this  contract,  might  have  believed  there  were  only  two  partners  in  the 
Becrbam  business,  but  he  afterwards  discovers  a  third  party,  who  has  been  receiving 
Knight         ^e  benefit  °^  *"s  skill,  and  he  is  entitled  to  sue  him  accordingly. 

Stephen,  Serjt.  (with  whom  was  E.  V.  Williams),  contrd. — The  real  ques- 
tion in  this  case  is,  whether  a  man  is  to  be  held  liable  upon  a  written  contract , 
in  which  neither  his  name  is  mentioned,  nor  that  of  any  firm  of  which  he  is  a 
partner.     It  is  not  disputed  that  when  goods  are  sold,  or  services  rendered, 
to  a  firm,  and  a  dormant  partner  is  subsequently  discovered,  he  may  be  sued 
in  respect  of  such  sale  or  services :  but  this  is  quite  a  different  case.     The 
principle  is  clear,  that  no  man  can  be  sued  upon  a  contract  to  which  be  is  not 
a  party,  either  in  fact,  or  by  implication  of  law.     Where  a  party  has  the 
benefit  of  a  contract,  the  law  implies  a  contract  on  his  part;  but  here  there  is 
an  express  contract  reduced  into  writing,  and  made  inter  partes  ;  and  it  is  clear 
from  that  contract,  the  intention  of  the  parties  was,  that  it  should  be  a  mere 
personal  contract  between  them.     There  is  a  total  want  of  mutuality  between 
the  plaintiff  and  the  defendant  Drake.     In  Siffkin  v.  Walker  (p),  it  was  ruled, 
that  if  a  promissory  note  appears  on  the  face  of  it,  to  be  the  separate  note  of 
A.  only,  it  cannot  be  declared  on  as  the  joint  note  of  A.  and  B.,  though  given 
to  secure  a  debt  for  which  A.  and  B.  were  jointly  liable ;  and  Lord  Ellen- 
borough,  C.  J.,  there  said,  "  the  import  and  legal  effect  of  a  written  instrument 
must  be  gathered  from  the  terms  in  which  it  is  expressed;  and  f  must  treat 
this  note  as  a  separate  security  for  a  joint  debt"     Again,  in  Emly  v.  Lye  (9), 
where  one  of  two  partners  drew  bills  of  exchange  in  his  own  name,  which   he 
procured  to  be  discounted  with  a  banker,  through  the  medium  of  the  same 
agent  who  procured  the  discount  of  other  bills  drawn  in  the  partnership  firm 
with  the  same  banker ;  it  was  held,  that  the  latter  had  no  remedy  against  the 
partnership,  either  upon  the  bills  so  drawn  by  the  single  partner,  or  for  money 
had  and  received  through  the  medium  of  such  bills ;  though  the  proceed*  were 
carried  to  the  partnership  account ;  and  though  the  banker  conceived  at  the  , 
time,  that  all  the  bills  were  drawn  on  the  partnership  account.    In  the  pre- 
sent case,  it  cannot  be  denied,  that  it  was  competent  to  the  plaintiff  to  make  1 
an  arrangement  to  enter  into  the  service  of  Knight  and  Surgey  only  ;  and  if, 
such  had  been  his  intention,  it  is  difficult  to  conceive  any  terms  by  which  it, 
could  have  been  more  clearly  expressed  than  those  adopted  in  this  agree- 
ment.   In  the  case  of  The  Carolina  Bank  v.  Case,  the  firm  was  represented  in 
America  by  the  name  of  one  of  the  parties  only ;  that  party,  therefore,  Had 
clearly  a  right  to  bind  the  whole  firm ;  but  there  is  no  party  here  so  situated, 
nor  does  it  appear  upon  the  face  of  the  contract,  that  it  was  entered  into  with, 
Knight  and  Surgey  as  members  of  a  firm.     In  Norton  v.  Herron  (r),    the 
defendant  by  a  written  agreement,  expressed  to  be  made  by  himself  on  behalf 
of  A.  B.,  of  the  one  part,  and  the  plaintiff,  of  the  other  part,  stipulated    to 
execute  a  lease  of  certain  premises  to  the  plaintiff.     These  premises   were 
proved  to  belong  to  A.  B. :  but  it  was  held  that  the  defendant  was  personally 
liable.    It  is  said,  that  the  effect  of  the  contract  is,  that  the  service  of  the 
plaintiff  was  to  last  during  the  life  time  of  the  three  partners.    If  that  were 
so,  why  is  it  not  so  laid  in  the  declaration?    The  parties  to  the  agreement  are 


(p)  2  Camp.  308. 
(q)  15Ea7. 
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Unind  to  each  other,  for  the  performance  of  it,  in  a  penalty  of  500/.    Now,  a  Common  Pleat. 
dormant  partner  is  never  liable  for  a  penalty  to  which  the  firm  have  made      bickham 
themselves  liable ;   that  is  decisive  of  the  present  question.      In  Lloyd  v.  *• 

Arehbowte,  it  was  held,  that  a  dormant  partner,  not  privy  to  a  contract,  could 
not  sue  npoh  such  contract ;  and  the  same  principle  had  been  previously 
established  in  Mawman  v.  GiUett  (#).  If  therefore,  a  dormant  partner  can- 
not sue  under  such  circumstances,  there  is  no  reason  why  he  should  be  held 
liable  to  be  sued. 

Stammers  in  reply. — By  the  terms  of  the  agreement,  the  services  are  to  be 
rendered  to  the  partnership,  and  the  two  partners  therefore,  who  signed, 
cuold  bind  the  dormant  partner.  In  Sdndilands  v.  Marsh  (t),  Abbott, 
C.  J.v  said,  "  It  has  undoubtedly  been  held,  that  in  a  matter  wholly  uncon- 
nected with  the  partnership,  one  partner  cannot  bind  the  others.  But  the  true 
construction  of  the  rule  is  this,  that  the  act  and  assurance  of  one  partner, 
made  with  reference  to  business  transacted  by  the  firm,  will  bind  all  the 
partners."  In  Exports  Bolitho  («),  Lord  Eldon,  G,  says,  "  If  A.  and  B.  are 
partners,  and  also  separate  traders,  and  A.  draws  a  bill  and  indorses  it  in  his 
own  name,  and  B.  also  indorses  it,  and  they  become  bankrupts,  what  is  there 
to  prevent  the  holder  of  a  bill  from  proving  against  the  separate  estate  of  each? 
of  them  ?  and  unless  you  can  show,  that  when  A.  drew  the  bill,  he  drew  it  not 
as  A.,  but  as  A,  and  B.t  there  can  be  no  legal  contract  upon  the  bill  as 
against  the  two.  There  may  be  a  right  of  action,  if  you  can  bring  it  to  this, 
that  the  money  was  raised  by  A.  and  B.  for  partnership  purposes"  The 
authority  of  Emly  v.  Lye,  must  be  considered  as  very  much  weakened  by 
the  subsequent  decision  in  The  South  Carolina  Bank  v.  Case,  With  regard  to 
the  agreement,  that  a  firm  cannot  bind  a  dormant  partner  in  a  penalty,  it  is 
sufficient  to  say,  that  in  the  present  agreement  it  is  expressly  stipulated, 
that  the  sum  of  500/.  is  to  be  paid  by  the  party  making  default,  "  by  way 
of  or  in  nature  of  specific  damages"  and  therefore,  not  as  a  penalty.  As  to 
the  want  of  mutuality  between  the  parties,  the  same  argument  would  apply 
in  many  cases,  in  which  there  is  no  doubt  that  an  action  might  be  maintained ; 
a»  in  the  case  of  an  infant's  contract  (v),  or  under  the  Statute  of  Frauds, 
when  only  one  party  signs  (10),  or  in  the  case  of  Sunday  Trading,  Bloxsome 
r.  WiQiams  (x).  In  Cothay  v.  Fennell  (y),  it  was  held,  that  a  dormant 
partner  might  sue,  and  the  Court  thus  laid  down  the  rule  :  "  It  is  a  general 
rule,  that  whenever  an  express  contract  is  made,  an  action  is  maintainable 
upon  it,  either  in  the  name  of  the  person  with  whom  it  was  actually  made,  or 
ta  the  name  of  the  person  with  whom,  in  point  of  law,  it  was  made.  In 
Vtmmg  r.  Hunter  (*),  Gibbs,  C.  J.,  puts  one  special  instance  to  the  con- 
trary ;  but  that  does  not  govern  the  present  case ;  and  a  dormant  partner  in 
tra  instance,  may  sue  as  well  as  a  dormant  partner  in  the  general  business 
«rf  a  mercantile  house."  The  objection  that  this  is  an  agreement  inter 
partes,  has  been  anticipated,  by  shewing  that  an  instrument  is  to  be  set  out 
according  to  its  legal  effect,  and  by  the  cases  of  Angerstein  v.  Clarke,  and 

It)  2  Taunt.  325,  a  169 ;  Thornton  v.  Kemptter,  5  Taunt. 
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ir)  See  Holt  v.  Ward,  2  Str.  937.  1  C.  &  P.  294. 

mf)  See    Egcrton     t.      Matthews,  (y)  10  B.  &  C.  671. 

I  £a  307 ;  Allen  v.  Bennet,  3  Taunt  (Y)  4  Taunt  582. 


TERM  REPORTS  in  the  COMMON  PLEAS. 

Arnold  v.  RevoulL  The  plea  expressly  states,  that  the  plaintiff  was  net 
aware  that  Drake  was  a  partner,  he  cannot  therefore  be  supposed  to  have 
entered  into  the  contract  to  become  the  servant  of  the  two,  to  the  exclusion 
of  the  third  ;  the  legal  effect  therefore  of  his  contract  is,  that  he  would  have 
been  liable  to  the  defendant  Drake,  if  he  had  broken  his  contract,  and  there- 
fore, has  a  remedy  against  him. 

Tindal,  C.  J. — I  am  of  opinion,  that  the  demurrer  in  this  case  must  be 
overruled.  The  action  is  brought  upon  an  express  contract,  entered  into 
between  the  defendant  Knight  and  one  Surgey  of  the  one  part,  and  the 
plaintiff  of  the  other  part  Jt  appears  by  the  plea,  that  both  the  defendants, 
Knight  and  Drake,  together  with  Surgey,  were  carrying  on  business  as  type 
founders,  under  the  firm  of  Knight  and  Company,  Drake  being  a  dormant 
partner  in  that  firm.  The  contract  entered  into  is  a  special  agreement  in 
writing,  made  inter  partes,  in  their  christian  and  surnames,  and  not  in  the  name 
of  any  firm.  I  am  not  aware  of  any  case  in  which  it  has  been  held,  that  under 
such  circumstances,  a  dormant  partner  is  liable  to  be  sued.  I  take  it,  that 
Sffirin  v.  Walker,  and  Emly  v.  Lye,  are  authorities  the  other  way,  as  far  as 
they  go.  In  the  latter  case,  though  the  money  obtained  by  the  bill  was 
applied  to  the  partnership  purposes,  yet  the  bill  being  drawn  by  one  partner 
only,  in  his  own  name,  and  not  in  the  name  of  the  firm,  it  was  held  that  the 
firm  was  not  liable.  It  has  been  said,  that  The  South  Carolina  Bank  v.  Case, 
takes  away  the  effect  of  Emly  v.  Lye,  but  I  think  no  such  effect  is  to  be 
given  to  it,  and  that  the  decision  in  Emly  v.  Lye,  is  sound  law.  The  cases 
of  Angerstein  v.  Clarke,  and  Arnold  v.  Revoult,  do  not  interfere  with  this  view 
of  the  case ;  in  both  those  cases  it  was  the  law  which  set  up  a  remedy,  and 
the  instruments  upon  which  the  party  sued,  were  undoubtedly  described 
according  to  their  legal  effect ;  but  it  is  not  the  legal  effect  of  the  agreement 
in  this  case  to  make  the  defendant  Drake  liable.  It  appears  to  me  clear, 
that  upon  the  face  of  the  agreement,  the  plaintiff  has  declared  his  intention  tc 
enter  into  the  contract  with  the  two  individuals  therein  named,  and  tci/4 
them  only;  because  the  agreement  is,  that  he  will  serve  them  "  on<J 
the  survivor  of  them"  for  seven  years:  1  cannot  see  how  that  can  b* 
construed  into  a  contract  to  serve  another  party  not  named.  As  to  the  sun 
of  500/.  being  in  the  nature  of  specified  damages,  and  not  a  penalty,  I  di 
not  apprehend  that  that  would  make  any  difference  in  the  case ;  for  om 
partner  can  have  no  more  right  to  bind  another,  without  authority,  either  exj 
press  or  implied,  to  pay  a  sum  as  liquidated  damages,  than  he  would  have  \\ 
bind  him  to  a  penalty.  Looking  therefore  at  the  nature  of  the  contract 
which  is  in  writing,  and  made  with  Knight  and  Surgey  by  name,  I  am  c 
opinion,  that  the  defendant  Drake  is  not  liable  to  be  sued  upon  it,  and  tha 
his  plea  must  be  allowed 

Parks,  J. — I  am  of  the  same  opinion,  and  I  think  the  principle  of  *Si/fki 
v.  Walker,  and  Emly  v.  Lye,  governs  the  present  case :  it  is  not  neoessar 
therefore  to  go  through  the  other  cases  that  have  been  cited 

Vaughan,  J. — I  am  of  the  same  opinion.  It  is  impossible  to  say  that 
party  can  be  made  liable  upon  an  express  contract,  in  which  his  name  is  r* 
mentioned,  nor  that  of  any  firm  of  which  he  is  a  member.     Though  ICnig\ 
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and  Surgey  are  mentioned  as  partners  in  the  agreement,  yet  the  contract  is 
catered  into  with  them  individually.  In  Stead  v.  Salt  (a),  where  three  of 
five  partners  signed  a  submission  to  arbitration,  it  was  held,  that  it  did  not 
bind  the  two  who  had  not  signed,  although  the  subject  matter  referred  arose 
oat  of  the  business  of  the  firm,  it  not  being  within  the  ordinary  course  of 
transactions  in  trade  between  partners  (6). 

BosAitQUET,  J. — Whatever  may  be  the  general  liability  of  a  dormant 
partner,  I  think  the  plaintiff  in  this  case,  is  concluded,  by  the  frame  of  the 
contract  he  has  entered  into,  from  seeking  to  render  the  defendant  Drake 
liable  upon  it.  It  is  a  contract  made  inter  partes,  in  which  Knight  and 
Suryey  say,  they  are  co-partners,  (no  mention  being  made  either  of  Drake 
cr  of  any  firm ;)  and  it  is  signed  by  them  individually. 

Judgment  for  the  defendant. 


Common  Pleas. 


(«)  3Bing  101 ;  S.  C.  10  Mo.  389. 
'b)  See  Stramgford  v.  Green,  2  Mod. 


227,  ace. ;  but  see  Boyd  v.  Emmerson,  4 
N.&M.99. 


Moulb  v.  Browne. 


Jam.  25. 


rPHIS  was  an  action  by  the  public  officer  of  the  North  Wilts  Banking  Com- 
pany, upon  a  check  drawn  on  Moger  and  Co.,  bankers  at  Bath,  and 
cashed  by  the  N.'  Wilts  Bank,  for  the  defendant.  The  declaration  contained 
the  usual  averment,  that  the  check  had  been  duly  presented  and  dishonoured. 
The  second  plea  traversed  this  averment. 

At  the  trial,  before  Patteson,  J.,  at  the  last  Wiltshire  Assizes,  it  appeared 
that  the  check  had  been  cashed  on  the  28th  March,  at  Malmesbury,  where 
there  was  a  branch  office  of  the  North  Wilts  Bank ;  that  on  the  same  day,  the 
check  was  forwarded  to  the  chief  office  at  Melksham  (about  eighteen  miles 
distant  from  Malmesbury),  where  it  was  kept  till  the  30th,  on  which  night, 
it  was  sent  by  a  private  hand  to  Bath  (about  twelve  miles  distant  from 
Melksham),  and  that  it  was  presented  to  Moger  and  Co.  on  the  31st, 
and  was  dishonoured.  It  was  also  shewn,  that  it  was  the  course  of 
business  of  the  North  Wilts  Bank,  to  transmit  checks,  which  had  been  paid 
into  the  Branch  Bank,  to  the  principal  office.  The  question  was,  whether 
there  had  been  any  laches  on  the  part  of  the  North  Wilts  Bank ;  Patteson,  J., 
«as  of  opinion  that  there  had  been,  and  consequently  directed  the  jury  to  find 
for  the  defendant  upon  that  issue.  They  found,  however,  a  verdict  for  the 
plaintiff 

Bompas,  Serjt.  had  obtained  a  rule  nisi  to  set  aside  that  verdict,  and  enter 
it  for  the  defendant,  pursuant  to  leave  reserved. 

Baretew  now  shewed  cause. — There  is  not  any  inflexible  rule,  that  a  party 
rtcnriog  a  check  is  bound  to  put  it  in  motion  the  next  day ;  all  that  is  neces- 
nn  ia,  that  he  should  use  reasonable  diligence;  Rtckford  v.  Ridge  (a),  and 

(a)  2  Camp.  537. 


On  the  28th 
Mareh,  the  de- 
fendant haying 
a  check  upon 
a  banker  at 
Bath,  got  it 
cashed  at  a 
branch  of  the 
North  WOtt 
Bank  at  AfaJ- 
mesbwry.    It 
was  forwarded, 
and  arrived  the 
same  day  at 
the  chief  office 
of  the  Bank 
at  MeUetham, 
where  it  waa 
detained  till 
the  night  of 
the  30th,  when 
it  was  forward- 
ed by  a  private 
hand  to  Bath, 
and  presented 
there  on  the 
Slat,  and  dis- 
honoured :— 
Held,  that  the 
delay  in  the 
presentment 
on  the  part  of 
the  North  Wilts 
Bank,  amount- 
ed to  laches, 
and  that  they 
could  not  re* 
cover  against 
the  defendant 
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MOULE 
V. 

Browne. 


Common  Plea*,  it  was  competent  to  the  jury  to  say  whether  such  diligence  had  been  used  in 
this  case. — [Tindal,  C.  J. — It  has  been  held  in  several  cases,  that  reasonable 
diligence  is  a  question  of  law  arising  out  of  the  facts. — Park,  J. — In  Bod- 
dington  v.  Schlencker  (b)  that  principle  was  acted  upon,  and  the  Court  of 
King's  Bench  there  held,  that  if  the  holder  of  a  check  pay  to  his  bankers 
before  the  time  at  which  the  bankers,  by  presenting  it  at  the  clearing  house 
might  obtain  payment  on  the  same  day,  the  drawer  is  not  discharged  by  their 
omitting  so  to  present  it ;  although,  according  to  the  custom  of  London,  it 
may  be  imperative  upon  the  bankers,  as  between  them  and  their  customers, 
so  to  present  it. — Vaughan,  J. — In  Tindal  v.  Brown  (c),  the  rule  was  es- 
tablished, that  reasonable  notice  is  a  question  of  law.]— Then  there  is  the 
question,  whether,  according  to  the  rule  of  law,  this  check  was  not  presented 
in  reasonable  time.  It  was  shewn  that  the  practice  of  the  bank  was,  that 
checks  which  were  paid  into  the  branch  establishment  were  transmitted  to  the 
principal  office,  and  the  defendant  must  be  presumed  to  have  dealt  with  the 
bank  upon  the  footing  of  that  practice.  Now  the  check  was  paid  into  the 
branch  bank  on  the  28th  ;  they  were  not  bound  to  send  it  to  Melksham  till 
the  next  day,  the  29th,  by  the  post ;  it  would  then  have  arrived  there  on  the 
30th ;  and  it  would  have  been  sufficient  if  it  had  been  forwarded  by  the  chief 
bank  by  that  night's  post,  in  which  case,  it  would  have  arrived  at  Bath  on  the 
morning  of  the  31st,  on  which  day  it  was  in  fact  presented.  If  this  course 
had  been  pursued,  it  is  clear  that  there  would  have  been  no  laches  on  the 
part  of  the  plaintiff;  and  it  is  not  because  unnecessary  speed  has  been  used 
by  the  bank  in  sending  the  check  to  their  principal  office,  that  they  are  to  be 
considered  guilty  of  laches  in  not  having  sooner  forwarded  it  to  Bath.  It  was 
certainly  competent  to  the  jury  to  take  all  the  facts  and  dates  into  their  con- 
sideration, and  say  whether  or  not,  due  diligence  had  been  used  on  the  part 
of  the  bank. 


Bompas,  Serjt.,  contrd,  was  stopped  by  the  Court. 

Tindal,  C.  J. — This  rule  must  be  made  absolute.  There  is  no  doubt, 
that  when  a  party  is  bound  to  give  notice  of  dishonour,  and  he  has  not  done 
so  within  the  ordinary  time,  it  is  competent  to  him  to  shew  the  existence  of 
any  particular  facts  which  would  take  the  case  out  of  the  general  rule ;  such 
for  instance,  as  that  he  could  not  find  the  person  to  whom  the  notice  was  to 
be  given  ;  but  it  is  incumbent  on  the  party  who  seeks  to  escape  from  the 
rule,  clearly  to  establish  the  existence  of  such  facts.  I  do  not  see  any  thing' 
in  this  case  to  take  it  out  of  the  general  rule  that  has  been  established  by  a. 
variety  of  decisions,  viz.,  that  a  holder  of  a  check  ought  to  present  it  on  th«* 
following  day  from  that  on  which  he  receives  it.  That  rule  was  established 
in  Robson  v.  Bennett  (</)>  and  has  been  recently  confirmed  in  Boddingtan  v. 
Schlencker;  on  the  authority,  therefore,  of  these  cases,  I  am  of  opinion  that 
there  has  been  laches  in  this  instance  on  the  part  of  the  N.  Wills  Bank. 


The  other  judges  concurred. 


Rule  absolute. 


SIN.  &M.  540;  4B.&A&752. 
1  T.  R.  167. 


(d)  2  Taunt  388. 
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Clare  and  others  v.  Cook.  dmmon  pua$ 

Jan.  25. 

^PHE  plaintiff  had  arrested  the  defendant  for  41/.,  as  the  balance  of  the  The  plaintiffs 
price  of  eight  chests  of  tea ;  the  only  plea  was  the  general  issue,  and  no  J°l  ^  thf  **Lt 
money  had  been  paid  into  Court.     The  defence  was,  that  one  of  the  chests  of  chests  of  tea, 
tea  had  been  damaged  by  sea  water,  and  was  unfit  for  use.     At  the  trial  turoedouttobo 
before  Park,  J.,  the  plaintiff  recovered  a  verdict  for  30/.   15*. ;  the  sum  of  10/.   damaged;  the 
5t.  (the  amount  charged  for  the  chest  in  dispute)  having  been  deducted   L  aUowance  * 
upon  an  arrangement  that  the  plaintiff  was  to  have  back  that  chest.  in  'J**?**  °£ 

and  afterwards 
Kelly  had  obtained  a  rule  nisi,  that  the  defendant  might  have  his  costs   S™ndant\or 
under  the  43  G.  3,  c  46,  as  having  been  arrested  for  the  larger  amount  with-  41/-. beia* the 
out  reasonable  or  probable  cause ;  he  produced  affidavits  that  the  chest  in   account,  after 
question  was  wholly  unfit  for  any  purpose,  and  that  the  plaintiff  had  himself  deducting  the 
acknowledged  the  tea  was  altogether  unsaleable,  and  that  it  was  "  complete  At  the  trial, 
rubbish  ;*  that  the  defendant  refused  to  keep  the  tea,  but  at  the  plaintiffs'   ^JSSaoi. 
request  had  allowed  it  to  remain  on  his  premises,  that  the  defendant  had  paid   15*.  only,  it 
the  plaintiffs  money  on  account,  upon  the  express  understanding,  that  such  they^hooid 
payment  was  on  account  of  the  approved  chests,  without  reference  to  the  Jja7e  |*£k  {J*e 
damaged  one.     That  the  defendant  had  repeatedly  offered  to  pay  the  amount  which  was 
of  the  good  chests,  and  had  required  the  plaintiffs  to  remove  the  bad  one.  hr  them%r°Id 

101.,  heing 
Wilde,  Serjt.  and  Jar  dine  shewed  cause  upon  affidavits,  denying  the  greater  J^/thin  tie 
part  of  the  statements  made  in  the  defendant's  affidavits,  and  stating  that  the   aJn?u'-v 
tea  was  only  partially  damaged,  and  that  in  respect  of  such  damage  they  had   Held,  that 
offered  to  make  the  defendant  an  allowance  of  2/.  5*.,  which  the  defendant  ^^8hJJeceg 
agreed  to  accept,  and  that  the  chest  of  tea  n  question,  had  been  bond  fide   the  defendant 
sold  by  the  plaintiffs  after  the  trial,  for  10/.,  being  together  with  the  30/.  15*.   J^  to'hta11" 
recovered  by  the  verdict,  only  5*.  less  than  the  sum  for  which  the  defendant  J^g  ander46 
had  been  held  to  bail.  •  >  •     • 

Kelly  and  Dowling  were  heard  in  support  of  the  nite. 

Tiotal,  C  J. — The  only  question  is,  whether,  looking  at  the  affidavits  of 
this  case,  it  is  made  out  to  Our  satisfaction  that  the  plaintiff  arrested  the 
defendant  in  the  larger  sum,  without  reasonable  or  probable  cause;  the 
affidavits  are  very  contradictory,  but  there  are  some  strong  facts  stated  in 
favour  of  the  plaintiffs,  which  I  think  are  not  easily  to  be  got  over.  It 
does  not  appear  that  the  plaintiffs  ever  abandoned  their  claim  for  the  full 
amount,  for  which  they  arrested  the  defendant,  having  previously  as  they 
swear,  agreed  to  allow  him  the  sum  of  2/.  5*.  in  respect  of  the  damaged  por- 
ton  of  the  tea ;  then  it  appears  that  the  verdict  was  recovered  by  the  plaintiffs 
fcr  the  smaller  sum,  in  consideration  of  their  taking  back  the  disputed  chest, 
and  that  the  contents  of  that  chest  in  fact  afterwards  realised  a  sum  which 
was  only  5*.  short  of  that  claimed  by  the  plaintiffs  at  the  time  they  arrested 
the  defendant.     1  cannot  therefore  say,  that  with  these  circumstances  before 

VOL.  V  ° 
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Gmmon_Pleat.  me,  it  is  made  out  to  my  satisfaction,  that  the  arrest  for  the  larger  amount 
was  made  without  probable  cause ;  and  I  think  therefore  that  the  defendant's 
rule  must  be  discharged. 

Park,  J. — I  must  say,  I  very  much  regret  that  this  Statute  was  ever 
passed,  as  I  believe  it  has  led  to  an  incalculable  deal  of  perjury.  It  is  an 
anomaly  in  the  English  law  to  try  actions  upon  affidavits.  However,  we  are 
bound  hand  and  foot  by  the  provisions  of  the  Act,  and  however  difficult  I 
may  find  it,  to  reconcile  some  of  the  statements  in  the  affidavits  with  the 
evidence  produced  before  me  at  the  trial,  I  am  bound  to  decide  now 
according  to  the  affidavits ;  and  upon  them,  I  think  the  rule  must  be  dis- 
charged. 

Vaugh an,  J. — The  question  is,  did  the  plaintiffs,  in  arresting  the  defendant 
for  the  larger  sum,  act  under  the  bond  fide  persuasion,  that  they  were  right 
in  so  doing  ?  It  appears  to  me  that  they  did.  The  allowance  of  21.  5*., 
made  by  the  plaintiffs,  with  respect  to  the  damaged  tea,  is  evidence  that  they 
were  anxious  not  to  arrest  the  defendant  for  more  than  they  really  conceived 
to  be  due  from  him.  It  appears  to  me  that  this  is  a  desperate  attempt  on 
the  part  of  the  defendant  to  obtain  the  relief  of  the  Court  which  he  is  not 
entitled  to.  If  he  had  acted  bond  fide,  why  did  he  not  pay  at  any  rate  the 
undisputed  balance  into  Court?  We  can  only  administer  the  law  upon 
the  facts  before  us,  and  I  think  we  are  bound  to  discharge  the  defendant's 
rule. 

Bosanqubt,  J. — I  of  course  know  nothing  of  the  facts  in  this  case,  but  from 
what  appears  from  the  affidavits.  The  defendant's  case  is,  that  one  of  the 
chests  sold  to  him  by  the  plaintiffs  was  utterly  worthless,  and  therefore,  that 
the  plaintiffs  had  no  reasonable  cause  to  arrest  him  for  the  amount  of  that 
chest ;  the  plaintiffs  on  the  other  hand  say,  that  the  chest  was  sound,  or  at 
least  it  was  not  worthless,  and  they  shew,  by  an  affidavit  of  an  independent 
party,  that  the  chest  in  fact  sold  for  only  5*.  less  than  the  sum  claimed  by 
them.  It  seems  to  me  impossible  to  say  upon  these  affidavits,  that  the  plain- 
tiffs had  no  reasonable  or  probable  cause  for  arresting  the  defendant  for 
the  amount  they  did. 

Rule  discharged. 

(a)  See  Linley  v.  Bates,  2  Cromp.  &  Jer.  659. 


Jan.  29. 


Gatliffe  v.  Bourne  and  others. 


By  the  56  O.       ^HIS  was  an  action  by  a  shipper  of  goods  against  carriers,  the  owners 
tosh  stimj  of  a  8team  vesse*>  for  not  delivering  the  goods  (a).    At  the  trial  before 

Act),  bills  of 

lading  require  to  be  stamped ;  and  by  the  third  section,  no  unstamped  writing,  which  ought  to 
hare  been  stamped,  shall  be  received  in  evidence  in  any  Court  in  Ireland,  or  admitted  in  any 
Court  in  Ireland  to  be  good  or  available  in  law  or  in  equity. 

Qtuere,  whether  a  bill  of  lading  made  in  Ireland,  having  no  stamp,  can  be  received  in  evi- 
dence here, 

(a)  See  the  Pleadings,  post. 


BotraNE. 
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Tindaly  C.  J.,  at  the  London  Sittings  after  Trinity  Term,  1837,  the  plaintiff   Comma*  PUau 
offered  certain  bills  of  lading  in  evidence,  which  had  been  made  in  Ireland,      gatliffe 
bat  bore  no  stamp:  the  defendants  insisted,  that  by  the  Irish  Stamp  Act  56  G.  «. 

3,  c.  5,  they  were  not  admissible  in  evidence  (6),  and  the  Lord  Chief  Jus- 
tice being  of  the  same  opinion,  the  plaintiff  was  nonsuited ;  leave  however 
was  reserved  to  him  to  move  to  set  aside  the  nonsuit,  and  have  a  new  trial. 

Wilde,  Serjt,  had  accordingly  in  last  Michaelmas  Term  obtained  a  rule 
nisi,  pursuant  to  such  leave ;  and  also  upon  an  affidavit,  that  since  the  trial 
the  bills  had  been  stamped,  both  with  an  English  and  an  Irish  stamp. 

Wighitnan,  now  shewed  cause. — By  the  Irish  Stamp  Act,  the  bills  of 
lading  in  question,  being  unstamped,  could  not  be  admitted  "  in  any  Court 
in  Ireland,  to  be  good  or  available  in  law  or  equity ;"  and  the  question  is, 
whether  an  action  is  maintainable  in  one  country  upon  an  instrument,  which  is 
not  available  in  another  country  in  which  it  was  originally  framed.  It  would 
be  clearly  against  the  policy  of  the  stamp  laws  to  decide  this  question  in  the 
affirmative,  as  if  it  were  so  decided,  a  party  in  Ireland  having  an  instrument  in 
his  possession,  which  was  unavailable  there,  would  only  have  to  cross  the  water 
and  bring  his  action  here ;  and  the  same  plan  might  be  pursued  with  respect  to 
English  documents,  which  were  invalid  by  reason  of  their  not  being  stamped. 
— [Tindal,  C.  J. — The  plaintiff  in  either  case  might  find  some  difficulty  in 
getting  over  his  witnesses.] — The  rule  of  law  is,  that  where  a  document  is 
unavailable  in  one  country,  it  is  to  the  parties  as  if  it  had  never  existed,  and 
cannot  be  enforced  in  any  other  country. — [Bosanquet,  J. — The  Statute  does 
not  say  that  an  unstamped  instrument  should  be  void.] — It  says,  it  shall "  not  be 
good  or  available/1  which  is  to  the  same  purport.  In  Alves  v.  Hodgson  (<?), 
an  action  was  brought  upon  an  unstamped  promissory  note,  made  in  Jamaica, 
and  it  was  proved  that  by  the  laws  of  that  country,  a  certain  stamp  was  im- 
posed on  all  such  instruments ;  and  Lord  Kenyon  ruled  at  Nisi  Prius,  that  the 
note  could  not  be  received  in  evidence  in  this  country;  and  afterwards  upon  a 
motion  for  a  new  trial,  his  lordship  stated,  "  It  is  said  that  we  cannot  take 
notice  of  the  revenue  laws  of  a  foreign  country  ;  but  I  think  we  must  resort 
to  the  laws  of  the  country  in  which  the  note  was  made,  and  unless  it  be 
good  there,  it  is  not  obligatory  in  a  Court  of  law  here"  (d).    In  Clegg  v. 

(a)  By  sec  30,  All   matters  which  duties,    and    no    unstamped    writing, 

should  be  on  stamped  paper,  written  which   ought  to    have  been  stamped, 

oo  unstamped  or  improperly  stamped  shall  be  pleaded,  or  given,  or  received 

paper,  shall  be  of  no  other  effect  than  if  in  evidence  in  any  Court  in  Ireland,  or 

they  had  been  written   on  unstamped  admitted  in  any  Court  in  Ireland  to  be 

paper;  and  all  persons  using  improper  good  or  available  in  law  or  equity. 

stamps,  shall  incur  the  same  penalty  as  By  sec  47,  Writings  upon  unstamped 

if  they  had  used  unstamped  paper.  or  improperly  stamped  paper,  may  have 

By  see.  32,  Every  person  who  shall  the  proper  stamp  a  nixed,  on  payment  of 

neglect  to  use  the  proper  stamp,  or  use  a  certain  penal t v. 

aooe,    shall    be    accountable    to    His  (c)  2  Esp.  527 ;  7  T.  R.  241. 

Majesty  for  the  amount  of  the  duty,  as  (a)  It  does  not  appear  from  either  of 

a  debt,  and  the  Barons  of  the  Exchc-  the  reports  of  this  case,  what  the  exact 

q«er  in  Ireland,  upon  application  of  terms  of  the  law  were,  by  which  the  stamp 

tbc  Commissioners  of  Stamps,  may  en-  was  imposed;  whether  they  were  similar 

force  the  payment  with  costs.  to  those  of  the  Irish  Stamp  Act,  or  ex* 

By  sec  33,  All  judges  in  Ireland  are  prcssly  declared  that  an  instrument  with* 

to  take  judicial  notice  of  the  stamp  out  a  stamp  should  be  absolutely  void* 

o  2 
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Common  Pleas.  Levy  (e),  which  was  an  action  upon  an  agreement  entered  into  in 
Surinam ,  Lord  Ellenborough  said,  "  a  contract  must  be  available  by  the 
law  of  the  place  where  it  is  entered  into,  or  it  is  void  all  the  world  over.91 
That  rule  is  strictly  applicable  to  this  case,  the  bill  in  question  is  not 
"available"  in  Ireland,  and  therefore,  it  is  "void"  here. — [Park,  J. — 
That  sentence  must  be  taken  in  connection  with  what  Lord  Ellenborough 
previously  said,  viz.,  "  I  should  clearly  hold,  that  if  a  stamp  was  necessary 
to  render  this  agreement  valid  in  Surinam,  it  cannot  be  received  in  evidence 
without  that  stamp  here."] — The  words  valid  and  available,  mean  the  same 
thing;  and  the  latter  word  is  used  in  the  Irish  Stamp  Act.  The  bill 
therefore  was  not  receivable  in  evidence  in  this  cause,  and  the  plaintiff  can 
only  have  his  new  trial  upon  his  affidavit  on  payment  of  costs. — [Park,  J. 
— It  may  be  important  to  observe,  that  this  Statute  is  not  passed  by  the 
Irish  Parliament,  but  by  the  Imperial  Legislature.] 

It  was  afterwards  arranged  between  the  parties,  that  the  rule  should  be 
made  absolute,  and  the  costs  should  abide  the  event. 

Rule  absolute  accordingly. 

[Although  the  Court  gave  no  decision  in  this  case,  and  the  point  in  fact 
was  not  fully  argued,  it  has  been  thought  desirable  to  give  this  brief  report 
of  what  took  place,  as  the  question  under  discussion  was  one  of  considerable 
importance.  The  reporter  has  been  informed,  that  previously  to  the  objec- 
tion being  started  in  this  case,  it  had  not  been  customary  to  stamp  bills  of 
lading,  upon  goods  shipped  from  Ireland  to  England  •  but  that  since  this 
case  arose,  it  has  been  thought  the  safer  course  to  do  so.] 


Lord  Kenyon  is  reported  to  have  said  at 
Nisi /VtV*,(2Esp.  530,)  "  In  deciding  on 
an  instrument  made  abroad,  I  think  we 
arc  bound  to  consider  the  laws  of  that 
country  where  the  contract  is  made,  and 
if  they  are  not  obligatory  by  such  laws, 
they  cannot  be  enforced  here.  By  the 
law  of  Jamaica  given  in  evidence,  the 
instrument  produced  would  be  invalid 
for  want  of  a  stamp."  In  Holman  v. 
Johnson  (1  Cowp.  343),  Lord  Mans- 
field said,  "  There  can  be  no  doubt,  but 
that  every  action  tried  here  must  be  tried 
by  the  law  of  England ;  but  the  law  of 
England  says,  that  in  a  variety  of  circum- 
stances, with  regard  to  contracts  legally 
made  abroad,  the  laws  of  the  country 
where  the  cause  of  action  arose  shall 
govern.  There  are  a  great  many  cases 
which  every  country  says  shall  be  de- 
termined by  the  laws  of  foreign  coun- 


tries, where  they  arise.  But  *  *  *  no 
country  ever  takes  notice  of  the  revenue 
laws  of  another."  So  in  James  ▼. 
Catherwood,  3  D.  &  R.  190,  Abbott, 
C.  J.,  said,  "  It  has  been  settled,  or 
at  least  considered  as  settled,  ever 
since  the  time  of  Lord  Hardwicke, 
that  in  a  British  Court  we  cannot 
take  notice  of  the  revenue  laws  of 
a  foreign  state.  It  would  be  pro- 
ductive of  prodigious  inconvenience  if 
in  every  case  in  which  an  instrument 
was  executed  in  a  foreign  country,  we 
were  to  receive  in  evidence  what  the  law 
of  that  country  was,  in  order  to  ascer- 
tain whether  the  instrument  was  or  was 
not  valid."  It  mi^ht  be  a  question, 
however,  how  far  this  rule  would  apply 
to  Ireland 
(e)  3 Camp.  166. 
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Yates  v.  White  and  others.  comnon  pi«u. 

Jan.  26. 

rpHIS  was  an  action  on  the  case,  tried  before  the  Lord  Chief  Justice  on  the  In  an  action 

14th  of  April,  1836,  to  recover  damages  sustained  by  the  plaintiff,  by  doVna^H, 
reason  of  the  defendant's  vessel,  the  Gazelle,  having  run  foul  of  the  plaintiff's  tbe  defendant' 
vessel,  the  Ses&stris,  by  the  carelessness  and  mismanagement  of  the  de-  htmwlf&o?a 

fendantS.  tothe^laTnUff 

The  jury  found  a  verdict  for  the  plaintiff  for  the  amount  of  the  repairs;  the  by  under* 
amount  of  damages  being  referred  to  an  arbitrator.  The  arbitrator  awarded  Ja^inBuTed 
that  the  amount  of  damages,  upon  the  verdict  already  entered  up  for  the  the  vessel. 
plaintiff,  should  be  reduced  to  the  sum  of  1*.  And  he  stated,  that  in  so  ascer- 
taining the  damages,  he  had  made  an  allowance  to  the  defendants  of  172/.  4*. 
1  id.,  from  the  expences  incurred  by  the  plaintiff,  in  effecting  the  repairs  of 
the  Sesostris,  by  reason  of  the  last  mentioned  sum  having  been  paid  to  the 
plaintiff  for  the  said  repairs,  by  the  underwriters,  under  a  policy  of  insurance 
effected  by  the  plaintiff,  upon  the  Setostri*.  And  that  the  said  sum  of  172/. 
4#.  1  Id.  was  paid  by  the  said  underwriters  to  the  plaintiff,  after  the  com- 
mencement of  the  action,  and  before  the  plea  of  the  defendants  was  pleaded, 
and  in  case  the  Court  should  be  of  opinion  that  the  said  sum  had  been  im- 
properly allowed  to  the  defendants,  then  the  arbitrator  fixed  and  ascertained 
the  damages  sustained  by  the  plaintiff,  at  the  said  sum  of  172/.  4*.  J  Id.  The 
only  loss  which  occurred  on  the  voyage  was  that  occasioned  by  the  col- 
lision aforesaid. 

The  action  was  commenced  and  carried  on  by  the  instructions  of  the 
plaintiff  for  his  own  use  and  benefit,  and  not  by  the  instructions  of  the 
underwriters. 

A  rule  was  obtained  by  the  plaintiff  in  this  cause,  to  have  the  damages 
increased  by  the  said  sum  of  172/.  4s.  lid.,  but  the  Court  directed  that  the 
facts  should  be  stated  for  their  judgment  in  the  form  of  a  special  case. 

Tbe  question  for  the  opinion  of  the  Court  was,  whether  under  the  circum- 
stances before  stated,  the  allowance  made  by  the  arbitrator  to  the  defendants, 
by  reason  of  the  payment  made  to  the  plaintiff  by  the  underwriters,  was  a 
proper  allowance. 

Wilde*  Serjt.,  (with  whom  was  S.  Martin)  for  the  plaintiff. — The  real 
question  in  this  case  is,  whether,  in  an  action  by  an  assured  against  a  wrong- 
doer, the  latter  can  avail  himself  of  the  damages  paid  to  the  former  by  the 
Insurance  Office.  The  arbitrator  was  wrong  in  making  the  allowance  he  did. 
There  is  no  privity  here  between  the  defendants,  who  are  the  wrong-doers  and 
the  underwriters ;  nor  is  it  a  case  of  two  wrong-doers,  where  one  has  paid 
the  damages,  and  then  the  plaintiff  sues  the  other  ;  in  which  case,  the 
latter  undoubtedly  would  have  an  answer  to  the  action,  by  shewing  the  pay- 
ment made  by  the  former  wrong-doer.  The  underwriters  pay  the  money  to 
the  plaintiff  by  virtue  of  a  contract  entered  into  between  them,  and  of  which 
the  defendants  have  no  right  to  have  the  benefit ;  for  as  to  them  it  is  res  inter 
<*Hom  acta.  The  wrong-doer  had  no  right  to  call  upon  the  underwriters 
to  pay  the  assured  ;  they  had  no  means  of  enforcing  such  payment ;  but  if 
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CommmPleai.  the  assured  recovers,  first  against  the  underwriter?,  and  afterwards  against 
Yates  tne  wrong-doer,  he  becomes  a  trustee  for  the  underwriters  in  respect  of  the 
White  amount  ne  *°  recovers  against  the  wrong-doer ;  it  is  true,  that  the  case  stales 
that  the  action  is  brought  by  the  plaintiff,  as  assured,  for  his  own  benefit,  but 
that  will  not  affect  the  rights  of  the  parties,  or  debar  the  underwriters  from 
their  claim  over  against  the  plaintiff.  The  rule  is  thus  laid  down  in  Park  on 
Insurance  (a).  •«  Although  the  insured  may  recover  from  the  insurer,  the 
expences  of  salvage;  yet  he  shall  only  be  entitled  to  an  indemnity,  and  shall 
not  receive  a  double  satisfaction  for  the  same  loss.  Then,  if  the  insurer 
should  have  paid  to  the  insured,  the  expences  arising  from  salvage;  and 
afterwards,  on  account  of  some  particular  circumstances,  the  loss  should  be 
repaired  by  some  unexpected  means,  the  insurer  shall  stand  in  the  place  of 
the  insured,  and  receive  the  sum  thus  paid  to  atone  for  the  loss."  This 
rule  was  established  in  Randall  v.  Cockram  (b).  An  insurance  is  merely  a  con- 
tract of  indemnity  between  the  parties ;  Godsall  v.  Boldero  (c) ;  but  a  wrong- 
doer cannot  avail  himself  of  it.  The  underwriter,  upon  payment  of  the  loss, 
stands  in  the  situation  of  the  owner,  Case  v.  Davidson  (d) ;  the  former  would 
be  entitled  to  recover  from  the  latter,  both  at  law  and  in  equity,  any  sum 
which  he  may  have  recovered  from  a  third  party  by  way  of  compensation 
for  an  injury,  for  which  the  underwriter  had  paid ;  but  the  wrong-doer  has 
neither  legal  privity  or  equities  in  such  a  case ;  it  cannot  surely  be  contended, 
that  the  assured  becomes  a  trustee  for  him  in  receiving  the  amount  of  his 
insurance  from  the  underwriters.  In  Irving  v.  Richardson  (e),  it  was  held, 
that  a  party  insured  by  one  policy  for  1700/.,  on  a  ship  valued  at  3000/.,  and 
by  another  for  2000/.  on  the  same  ship,  valued  again  at  3000/.  was  not 
entitled  to  receive  more  than  3000/.  on  the  two  policies :  but  the  defendants 
in  this  case  have  no  right  to  object  that  the  plaintiff  by  recovering  against 
them,  would  receive  more  than  a  compensation;  for  there  is  no  analogy 
between  the  case  of  an  underwriter  and  a  wrong-doer ;  and  the  defendant  at 
any  rate,  would  not  pay  more  than  the  proper  compensation.  There  are 
cases  however  even  of  contract,  in  which  a  party  may  recover  more  than  a 
strict  compensation,  Bell  v.  Puller  (/),  Street  v.  Blay  (g\  The  principle 
was  much  discussed  in  Cxdlen  v.  Butler  (A),  where  Lord  EUenborough  said, 
"  it  is  no  objection  to  the  plaintiff's  right  to  recover  against  the  underwriters 
in  this  case,  that  he  maj'  have  also  a  right  to  recover  against  the  persons  by 
whose  immediate  act  the  damage  was  occasioned ;"  d  fortiori,  therefore  it  is 
no  objection  to  the  right  of  the  assured  to  recover  against  the  wrong-doer, 
that  he  has  received  the  money  from  the  underwriters.  The  establishment 
of  an  opposite  principle  would  introduce  the  greatest  confusion.  Suppose 
the  case  in  whieh  a  plaintiff  has  recovered  damages  against  the  sheriff  for  an 
escape,  and  afterwards  sues  the  original  defendant  for  the  debt,  the  latter 
could  not  plead  in  bar,  or  give  in  evidence,  in  reduction  of  damages,  the 
judgment  obtained  against  the  sheriff;  that  doctrine  was  expressly  laid  down 

(a)  Vol.  1,  p.  226.  (e)  2  B.  &  Ad.  193;  S.  C   1  M.  & 

(b)  1  Vcs.  sen.  98.  Rob.  153. 

(c)  9  East,  72.  (/)  2  Taunt.  285;    S.  C.  12  Ea. 
<Q  5  M.  &  S.  79 ;  S.  C.  (affirmed     496,  n. 

in  error)  5  Moo.  116 ;  2  B.  &  B.  379 ;         Or)  2  B.  &  Ad.  456. 
8  Price,  542.  (h)  5  M.  &  S.  461;  S  C.  4  Camp. 
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by  Abbott,  C  J.,  in  Hunter  v.  King  (t)  ;  that  was  an  action  against  an 
attorney  lor  negligence  in  preparing  an  annuity,  and  the  alleged  grantor  of 
such  annuity  was  held  an  admissible  witness  to  prove  it  a  forgery,  notwith- 
standing an  objection  was  made  to  him  as  being  interested  ;  for  if  the  plaintiff 
brought  an  action  against  him  (the  witness)  upon  the  annuity,  he  could  not 
avail  himself  of  the  verdict  in  that  action,  because  it  was  res  inter  alios  acta. 
The  other  side  may  possibly  rely  upon  Bird  v.  Randal  (J ),  where  a  party 
having  seduced  a  servant  from  his  master,  and  the  servant  having  paid  the 
penalties  stipulated  by  his  articles  for  leaving  him,  it  was  held  that  the  master 
could  not  maintain  an  action  against  the  seducer,  upon  the  principle  that  he 
could  not  twice  recover  compensation  for  the  same  wrongful  act. — [Boson" 
qnety  J. — In  that  ease,  the  satisfaction  was  received  after  the  second  action 
was  commenced.} — That  is  also  the  case  here.  But  after  what  fell  from  Lord 
EUenborough,  C.  J.,  in  Godsall  v.  Boldero,  the  case  of  Bird  v.  Randal  must 
be  considered  of  very  doubtful  authority ;  besides,  it  is  distinguishable  from 
the  present ;  for  there  both  the  parties  sued  were  concerned  in  the  wrongful 
act,  by  which  the  plaintiff  was  damaged ;  in  this  case,  the  injury  of  which 
the  plaintiff  complains,  resulted  solely  from  the  wrongful  act  of  the  defend- 
ants.— [Bosanquet,  J. — The  case  of  Mason  v.  Sainsbury  (k)  appears  to  be 
in  point,  where  it  was  held  that  an  Insurance  Company,  who  had  paid  a  loss 
occasioned  by  a  riot,  might  sue  the  Hundred  upon  the  Riot  Act,  in  the  name 
of  the  insured.] 

Sir  W.  Fottett  (with  whom  were  Kelly  and  Richards)  in  support  of  the 
rule. — By  no  analogy  is  the  plaintiff  entitled  to  recover  from  the  defendants, 
the  amount  which  he  has  already  received  from  the  underwriters  It  is  not 
a  question  whether  the  plaintiff  has  a  right  to  maintain  an  action,  which  it  is 
conceded  he  has  ;  the  question  is  merely  as  to  the  amount  of  the  damages. 
It  is  an  action  against  the  owners  of  a  vessel,  for  damage  done  through  the 
misconduct  of  their  servants ;  the  measure  of  the  damages  to  be  recovered  is 
the  amount  of  the  actual  injury  sustained;  now  the  amount  of  that  injury 
was  originally  172/.  4s.  l\d.,  but  that  sum  the  plaintiff  has  received  from  the 
underwriters  after  the  commencement  of  the  present  action ;  the  plaintiff 
therefore  has  been  compensated  for  the  injury  he  had  sustained,  and  is  not 
entitled  to  more  than  nominal  damages  from  the  defendants. 

But  it  is  said,  that  this  is  an  action  against  a  wrong-doer :  but  that  makes 
no  essential  difference ;  every  one  who  breaks  a  contract  or  commits  a  tres- 
pass may  in  law  be  termed  a  wrong-doer.  The  true  principle  is,  that  the 
plaintiff  cannot  recover  twice  for  the  same  cause  of  action.  If  the  under- 
writers sustain  any  legal  damage,  they  will  undoubtedly  be  entitled  to  a  legal 
remedy ;  but  the  plaintiff,  although  he  has  his  election  to  sue  either  the  un- 
derwriters, or  those  by  whom  he  has  suffered  an  injury,  cannot  recover  against 
both  of  them ;  and  in  this  case  he  has  made  his  election.  It  is  said,  that 
this  is  not  like  the  case  of  two  joint  tort-feasors ;  but  the  distinction  has 
not  been  pointed  out ;  the  principle  that  applies  to  such  a  case,  applies 
equally  to  this.   A  party  injured  may  sue  both  together,  or  either ;  but  he  can- 


*■ 
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Ctmmnn  Pleat,  not  recover  first  again s t  the  one  and  then  against  the  other.    In  an  action  against 
^2^        an  attorney  for  negligence,  if  the  injury  had  been  compensated  to  the  client 
v*  by  any  third  person,  the  client  could  only  recover  nominal  damages  against  the 

attorney ;  so  in  an  action  against  the  sheriff  for  an  escape,  if  the  debt  were 
paid,  that  would  surely  go  in  mitigation  of  damages.  So  in  an  action 
against  a  guarantor,  if  the  money  were  paid  by  the  principal,  that  also  would 
go  in  reduction  of  damages ;  so  in  cases  of  bills  of  exchange,  the  acceptor  is 
primarily  liable,  but  the  holder  may  sue  all  prior  parties  to  it  at  the  same  time ; 
but  if  he  recover  against  one,  he  can  only  recover  nominal  damages  against 
the  others.  The  case  of  Mason  v.  Sainsbury,  has  been  referred  to ;  that  was 
an  action  against  the  hundred,  brought  by  the  insurers,  in  the  name  of  the 
insured,  and  it  was  held  that  the  action  would  lie;  but  it  is  expressly  found 
in  the  present  case,  that  this  is  brought  by  the  plaintiff/or  his  own  benefit, 
which  makes  a  marked  distinction  between  the  two  cases ;  and  it  is  worthy 
of  observation,  that  in  a  second  action  arising  out  of  the  same  circumstances, 
the  London  Assurance  Company  v.  Sainsbury  (/),  which  was  brought  by 
the  Insurance  Office  against  the  hundred,  upon  the  ground  that  sufficient 
compensation  had  not  been  recovered  in  the  former  action,  it  was  held  that 
the  action  was  not  maintainable.  It  appears  also  from  Lord  Tenterden's 
judgment  in  Clarke  v.  The  Inhabitants  of  Blything  (to),  that  the  object  of  the 
decision  in  Mason  v.  Sainsbury,  was  to  carry  into  effect  the  intention  of  the 
legislature,  in  passing  the  Riot  Act,  viz.,  to  render  the  inhabitants  of  hundreds 
vigilant  for  their  own  sake,  as  well  as  that  of  the  public ;  besides,  that  case 
is  wholly  distinguishable  from  the  present ;  the  plaintiff  here,  is  seeking  to 
recover  compensation  for  an  injury,  for  which  in  point  of  fact,  he  has  already 
been  compensated. — [  Tindal,  C.  J. — Suppose  a  person  out  of  mere  charity, 
had  compensated  the  plaintiff,  would  that  constitute  a  defence  in  an  action 
against  the  wrong-doer  ?] — Possibly  it  might  not,  although  in  Godsall  v. 
Boldero,  something  in  the  nature  of  a  payment  in  the  way  of  charity,  was 
allowed  to  be  a  defence  to  an  action  brought  by  an  insured  against  an 
insurer.  In  that  case,  a  creditor  of  Mr.  Pitt's  had  insured  his  life  in  a  certain 
amount ;  Mr.  Pitt  died  in  insolvent  circumstances ;  a  sum  of  money  having 
been  granted  by  parliament  to  pay  his  debts,  his  executors  had  paid  the  cre- 
ditor in  question  the  amount  of  his  demand,  and  it  was  held  he  could  not 
recover  on  his  policy  from  the  Insurance  Office. — [Bosanquet,  J. — The  pre- 
sent case  states  that  the  plaintiff  is  suing  for  his  own  benefit:  we  may 
suppose  therefore,  that  if  he  recover  damages  against  the  defendants,  he  will 
keep  the  money  if  he  can  ;  but  as  he  would  be  only  a  trustee  for  the  un- 
derwriters, they  would  probably  lose  no  time  in  filing  a  bill  against  him.] — 
The  Court  here  must  decide  upon  the  legal  rights  of  the  parties,  and  cannot 
take  cognizance  of  any  equities  which  may  subsist  between  them.  In  Beliv. 
Putter,  a  ship  was  let  to  freight  for  the  voyage,  to  take  out  a  cargo  to  St. 
Petersburght  and  to  bring  home  a  return  cargo,  for  which  freight  was  to  be 
paid  at  so  much  a  ton,  for  the  whole  ship's  admeasurement.  If  from  political 
circumstances  she  should  be  unable  to  discharge  her  cargo,  and  consequently 
to  obtain  a  return  cargo,  the  freighters  agreed  to  pay  a  gross  sum,  less  than 
the  amount  of  the  freight  per  ton.     The  ship  was  prevented  from  discharging, 

(0  3  Doug.  245.  (m)  2  B.  &  C.  254;  S.C.3D.&R, 
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and  the  freighter  supplying  no  homeward  cargo,  the  master  took  in  other  Ctorn*nFI«u. 
goods  on  freight,  and  brought  them  home,  together  with  the  original  cargo,  and  YATEt 
the  Court  held,  that  he  was  entitled  to  receive  the  gross  sum  stipulated,  and  w ^ 
also  to  retain  the  freight  which  the  ship  had  earned ;  for  there  was  no  rea- 
son, according  to  the  judgment  of  Mansfield,  C.  J.,  why  the  person  who  had 
stipulated  to  pay  such  gross  sum,  should  be  discharged  from  any  part 
thereof,  on  account  of  the  profit  which  the  master  might  make  by  a  cargo 
supplied  by  any  third  person  ;  but  in  Staniforth  v.  LyaU  (»),  the  case  was 
this :— the  plaintiff  chartered  a  ship  to  the  defendants :  the  charter-party  con- 
tained  a  stipulation,  that  the  ship  should  proceed  to  New  Zealand,  and  that 
when  arrived,  the  master  should  give  notice  of  the  fact  to  the  defendant's 
agent  there,  and  wait  fourteen  days  for  a  return  cargo ;  but  that  if  the  agent 
of  the  defendants  should  give  notice  of  his  determination  not  to  load  the  ship 
with  a  return  cargo  at  New  Zealand,  the  voyage  should  be  at  an  end,  and 
the  defendants  should  pay  a  dead  freight  of  500/1  The  ship  accordingly 
proceeded  to  New  Zealand,  and  the  master,  after  waiting  the  necessary  time, 
and  finding  no  agent  of  the  defendants  there,  went  round  to  Batavia,  and 
there  obtained  for  the  ship  a  much  more  valuable  freight  than  she  would  have 
earned  under  the  charter-party,  after  taking  into  consideration  the  increased 
expences,  and  the  delay  of  the  circuitous  voyage.  The  cause  was  referred, 
and  the  arbitrator  taking  into  account  the  larger  freight  earned  by  the  ship 
on  the  homeward  voyage,  directed  the  verdict  to  be  entered  for  one  shilling 
damages,  for  the  general  breach  of  contract,  and  the  Court  refused  to  set  aside 
the  award.  In  that  case  there  was  no  privity  of  contract  between  the  defend- 
ant and  the  persons  who  had  furnished  the  homeward  cargo.  The  doctrine 
laid  down  by  Lord  Ellenborough  in  CuUen  v.  Butler,  does  not  apply,  for  as 
has  been  before  stated,  it  is  not  disputed  that  the  plaintiff  has  a  right  of 
action  in  this  case,  the  only  question  being  as  to  the  amount  of  damages  he 
can  recover.  If  the  plaintiff  had  been  paid  by  the  present  defendants,  it  is 
clear  from  the  case  of  Godsall  v.  Bolder oy  that  he  could  not  have  maintained 
an  action  against  the  underwriters.  In  Bird  v.  Randall,  the  action  against 
the  servant  was  for  a  penally  ;  if  it  had  been  for  damages,  Lord  Ellen- 
borough's  observations  in  Godsall  v.  Boldero,  would  not  have  applied ;  for  his 
Lordship  reasons  thus,  "  It  was  assumed  that  the  sum  taken  as  the  penalty 
from  the  servant,  was  the  extreme  limit  of  the  injury  sustained  by  the  master : 
but  there  is  the  doubt ;  for  the  penalty  might  have  been  so  limited,  because 
of  the  inability  of  the  servant  to  undertake  to  pay  more ;  and  yet  it  might 
have  been  very  far  from  an  adequate  compensation  to  the  master,  for  the  in- 
jury done  him  by  another  who  seduced  his  servant  from  him."  It  is  clear 
therefore,  that  if  the  action  against  the  servant  had  been  for  damages  for  a 
breach  of  the  covenant,  in  which  the  master  would  have  recovered  a  full  com- 
pensation for  the  injury  he  had  sustained,  Lord  Ellenborougti 8  observations 
would  not  have  been  applied,  and  the  principle  which  is  contended  for  in 
this  case,  would  have  been  applicable,  viz.,  that  the  party  injured,  could  not 
recover  a  second  compensation  for  the  injury. — [Favghan,  J. — Your  argu- 
ment goes  to  shew,  that  if  the  underwriters  have  been  sued  and  have  paid, 
the  wrong-doer  would  go  scot-free,  and  have  all  the  benefit  of  the  premium 
and  insurance,  without  being  at  the  expence  of  insuring.] — On  the  other  hand, 

(n)  4  Moo.  &  P.  829 ;  S.  C.  7  Blng.  169. 
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Common  Pleat,  it  must  be  contended,  that  a  party  insuring  may  recover  a  compensation 
Yates  twice,  and  if  twice  why  not  for  any  indefinite  number  of  times  f — [Park,  /. 
— Suppose  a  poor  man  is  knocked  down  and  beaten,  and  laid  up  for  six 
weeks,  and  is  obliged  to  call  in  a  surgeon,  and  then  some  one  out  of  charity 
pays  the  surgeon's  bill  for  him.  If  he  afterwards  bring  an  action  against  the 
wrong-doer,  would  that  payment  reduce  the  damages.] — The  plaintiff  in  such 
a  case  could  not  recover  the  amount  of  the  bill,  for  he  has  neither  paid  it, 
nor  is  he  liable  to  pay  it.  In  such  a  case,  however,  the  plaintiff  would  be 
entitled  to  recover  nominal  damages,  even  if  he  could  not  prove  any  actual 
damage,  as  in  Marzetti  v.  William?  (o),  where  it  was  held,  that  a  banker  was 
liable  to  an  action  of  tort,  for  refusing  to  pay  the  check  of  a  customer,  hav- 
ing sufficient  funds  of  his  in  hand,  although  the  customer  had  not  sustained 
any  acttal  damage.  If  the  plaintiff  has  received  compensation  from  the  un- 
derwriters, they  could  not  compel  him  to  6ue  the  wrong-doer. — [Tindal,  C. 
J. — That  seems  almost  provided  for  by  the  terms  of  the  policy,  viz.,  that 
the  underwriter  may  sue  in  the  name  of  the  insured,  undertaking  to  pay  all 
the  costs.] — That  brings  the  question  back  to  what  are  the  legal  rights  of 
the  parties ;  this  action  is  not  brought  as  trustee,  but  it  is  brought  by  the 
plaintiff  for  his  own  benefit,  to  enforce  his  own  legal  rights ;  and  the  cases 
cited  establish,  that  where  a  person  has  a  legal  right  against  one  or  more 
parties,  he  cannot  recover  in  respect  of  such  right  against  both  separately. 

Wilde,  Serjt. — Although  the  present  action  is  brought  by  the  plaintiff  for 
his  own  benefit,  that  cannot  impeach  the  rights  of  the  underwriters,  be  they 
legal  or  equitable  ;  the  present  action  must  enure  for  the  benefit  of  those 
who  are  in  law,  entitled  to  such  benefit.  The  argument  on  the  other  side 
would  go  this  length ;  that  if  the  underwriters  paid  upon  the  loss  of  a  ship, 
and  an  anchor  belonging  to  the  ship  were  afterwards  found  by  a  third  party, 
against  whom  the  owners  brought  trover,  the  defendant  could  set  up  the 
payment  by  the  underwriters,  and  insist  that  he  was  only  liable  to  nominal 
damages.  The  principle  that  no  man  can  recover  a  compensation  twice,  is  not 
disputed,  as  far  as  regards  the  same  right ;  but  this  action  is  not  brought  in 
the  same  right  upon  which  the  former  was  maintained  against  the  under- 
writers ;  the  one  is  founded  upon  a  tort,  the  other  upon  a  contract.  [He  was 
stopped  by  the  Court]. 

Tindal,  C.  J. — The  present  case  appears  to  me  to  be  decided  by  the  prin- 
ciple of  Mason  v.  Sainsbury  (p),  where  it  was  held,  that  an  action  was  main- 
tainable against  the  Hundred  under  the  Riot  Act,  by  an  insurer  in  the  name 
of  the  insured,  to  recover  damages  which  had  been  paid  by  the  former  to  the 
latter.  The  only  distinction  between  that  case  and  the  present  is,  that  here 
the  action  is  brought  by  the  assured  for  his  own  benefit ;  but  in  reality  that 
makes  no  difference.  Lord  Mansfield,  in  giving  judgment  in  that  case,  said, 
u  Every  day  the  insurer  is  put  in  the  place  of  the  insured.  In  every  aban- 
donment it  is  so.  The  insurer  uses  the  name  of  the  insured.  The  case  is 
clear :  the  Act  puts  the  Hundred,  for  civil  purposes,  in  the  place  of  the  tres- 
passers; and  upon  principles  of  policy,  as  in  the  case  of  other  remedies 
against  the  Hundred,  I  am  satisfied  that  it  is  to  be  considered  as  if  the  insurers 


(o)  1  B.  &  Ad.  415. 
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had  not  paid  a  farthing  (p)."  The  principle  that  the  insured  stands  as  trustee 
for  the  insurer,  after  the  latter  has  paid,  is  established  by  the  case  of  Randal 
v.  Cockram  :  whatever  money  therefore  the  plaintiff  may  recover  in  the  present 
action,  equity  will  undoubtedly  compel  him  to  pay  over  to  the  underwriters. 
The  case  of  co- trespassers  is  clearly  distinguishable  from  the  present;  there, 
the  plaintiff  having  received  only  one  injury,  has  a  right  of  action  against  all 
the  wrong-doers  jointly ;  but  if  he  proceed  against  one  only,  which  he  may 
do,  and  recover  against  him,  the  damages  he  receives  are  considered  as  paid 
on  behalf  of  the  other  co-trespassers,  being  made  in  respect  of  one  and  the 
same  injury.  It  is  true  that  an  injured  party  cannot  have  a  double  satisfac- 
tion for  the  same  injury ;  but  he  will  not  have  it  in  this  case,  as  the  under- 
writer may  insist  upon  his  rights,  and  recover  the  damages  from  the  plaintiff. 
If  we  were  to  decide,  in  this  instance,  in  favour  of  the  defendant,  we  should, 
as  has  been  said,  in  fact  decide  that  a  wrong-doer  might  have  all  the  advan- 
tage of  an  insurance  without  paying  any  of  the  expence  of  it.  The  plaintiff, 
therefore,  must  have  judgment,  and  the  award  must  be  amended  by  inserting 
the  sum  of  172/.  As.  \\<L  as  the  amount  of  the  damages. 

Park,  J. — I  am  of  the  same  opinion.  Jt  is  laid  down  by  the  different  text- 
writers,  that  the  insurer,  upon  paying  the  amount  of  the  insurance,  stands  in  the 
situation  of  the  owner ;  and  that  the  latter  becomes  trustee  for  the  former  as 
to  any  damages  he  may  recover  from  the  wrong-doer,  by  whose  act  the 
damage  was  occasioned ;  and  this  position  is  fully  borne  out  by  the  various 
cases  which  have  been  cited  at  the  bar.  In  Mason  v.  Sains  bury,  the  judges 
were  unanimous  in  the  decision  they  came  to  ;  and  although  they  differed  in 
opinion  in  the  subsequent  case  of  The  London  Assurance  Company  v.  Sains- 
bury,  as  to  whether  the  action  could  be  brought  in  the  name  of  the  insurer, 
they  all  agreed  as  to  the  general  doctrine,  that  the  owner  was  to  be  considered 
as  trustee  for  the  insurer;  and  Ashurst,  J.,  expressly  says,  "Can  the  owner, 
alter  being  paid  by  the  insured,  recover  against  the  trespasser  ?  Certainly 
he  can."  That  case,  therefore,  instead  of  militating  against  Mason  v.  Sains- 
bury,  is  in  support  of  it.  It  is  also  recognised  and  acted  upon  in  Clark  v. 
The  Inhabitants  of  the  Hundred  of  Ely  thing  ;  and  it  appears  to  me  therefore, 
that  those  cases  govern  the  present. 

Vaughan,  J. — It  has  been  insisted,  on  behalf  of  the  defendant,  that  the 
point  in  this  case  has  never  been  decided ;  but  that  is  not  so,  the  cases  which 
have  been  just  referred  to  are  directly  in  point.  As  to  the  argument  that  has 
been  urged,  that  the  plaintiff  has  no  right  to  recover  a  double  compensation 
for  the  same  injury,  it  is  sufficient  to  answer  that  he  would  not  do  so  in  this 
instance,  for  it  is  clear  that  the  underwriters  would  have  a  remedy  over  against 
him  for  the  damages  he  might  recover  from  the  defendant.  The  latter,  being 
a  wrong-doer,  can  clearly  have  no  right  to  rely  upon  a  payment  made  by 
another  party,  with  whom  he  has  no  manner  of  privity. 

Bosanquet,  J. — I  am  also  of  opinion  that  this  case  is  in  effect  decided  by 
that  of  Mason  v.  Sains  bury,  which  was  recognized  in  the  subsequent  cases  of 
The  London  Assurance  Company  v.  Sainsbury,  and  Clarke  v.  The  Inhabit' 
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CtowmPteas.  ants  of  the  Hundred  of Bly thing.  "  The  observations  of  Lord  Tenter  den,  in 
Yates  that  latter  case,  as  to  the  operation  of  the  Riot  Act,  did  not  in  the  least  degree 
impeach  the  former  decisions.  What  was  said  by  Buller,  J.,  in  Mason  v.  Sains- 
bury,  appears  to  be  strictly  applicable  to  the  present  case  :  "  Whether  this 
case  be  considered  on  strict  legal  principles,  or  upon  the  more  liberal  princi- 
ples of  insurance  law,  the  plaintiff  is  entitled  to  recover.  Strictly,  no  notice 
can  be  taken  of  any  thing  out  of  the  record.  Taken  in  its  narrow  form,  the 
contract  is  only  a  wager;  more  liberally  construed,  it  is  an  indemnity.  Still* 
upon  the  words,  and*  as  to  third  persons,  it  is  only  a  wager,  of  which  third 
persons  shall  not  avail  themselves.  It  has  been  admitted, and  rightly,  that  the 
hundred  is  put  in  the  place  of  the  trespassers.  How  could  they  have  availed 
themselves  of  this  defence  ?  By  plea  of  accord  and  satisfaction  ?  It  was  not 
paid  as  satisfaction,  and  the  evidence  would  not  have  supported  such  a  plea," 
It  is  said,  that  in  this  case  the  plaintiff  expressly  sues  for  his  own  advantage, 
and  it  may  be  admitted  that  he  will  retain  the  money  if  he  can  do  so ;  but  it 
appears  to  me,  that  will  make  no  difference,  as  he  can  be  compelled  to  pay 
it  over  to  the  insurer.  I  agree  with  what  has  been  urged  by  Sir  W.  Follett% 
that  we  must  decide  according  to  the  legal  rights  of  the  parties ;  but  I  think 
the  plaintiff  has  the  legal  right  to  recover  in  this  instance. 

Judgment  for  the  plaintiff  (r). 


(r)  In  Clark  v.  The  Hundred  of 
Btything,  as  reported  in  3  D.  &  R.,  Bay- 
ley,  J.,  says,  "  It  has  been  held,  in  the 
case  of  damage  done  to  a  ship,  that 
the  owner  may  recover  from  the  under* 


writers  fur  his  own  benefit  first,  and 
may  afterwards  sue  the  author  of  the 
damage  in  his  own  name,  for  the  bene- 
fit of  the  underwriters."  p.  492. 


Jan.  27. 


Colley  v.  Smith  and  three  others. 


Where  several 
co-proprietor* 
of  a  joint  stock 
company  are 
sued,  and  some 
of  them,  who 
had  the  deed 
of  partnership 
in  their  pos- 
session, suf- 
fered judgment 
by  default  :— 
Held,  that 
they  might  be 
called  merely 
to  produce 
the  deed  on 
behalf  of  those 
who  defended 
the  action. 


MfURPHY  moved  on  behalf  of  one  of  the  four  defendants  (the  three  others 
having  suffered  judgment  by  default),  for  a  rule,  calling  upon  them  to 
produce  the  partnership  deed.  The  defendants  were  co-proprietors  of  a 
joint-stock  company,  and  the  one,  on  whose  behalf  the  motion  was  made, 
stated,  that  the  production  of  the  deed  was  necessary  for  his  defence,— 
[Tindal,  C.  J. — Why  cannot  he  serve  the  others  with  a  subpoena  duces 
tecum?] — Being  co-defendants,  it  was  apprehended  they  could  not  be  made 
witnesses. 

Tindal,  C.  J. — This  application  cannot  be  acceded  to.  No  collusion  is 
shewn  between  the  plaintiff  and  the  defendants,  who  have  suffered  judgment 
by  default ;  merely  calling  them  to  produce  a  document  will  not  make  them 
witnesses. 

Rule  refused 
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Barry  v.  Rainsford. 

TWS  was  action  of  covenant,  founded  upon  a  deed  of  separation  between 
tbe  defendant  and  his  wife,  whereby  the  former  covenanted  to  pay  the 
plaintiff,  as  trustee  for  his  wife,  the  sum  of  5/.  monthly,  for  her  support.  The 
action  was  brought  to  recover  eleven  instalments ;  and  the  defendant  had  al- 
lowed judgment  to  go  by  default. 

fyke  thereupon  obtained  a  rule  niei,  to  refer  to  the  master  to  compute  the 
sum  due  upon  the  deed;  which,  on  the  last  day  of  term,  upon  affidavit  of 
service,  and  no  cause  being  shewn,  was  made  absolute. 

(a)  Mr.  Justice  Coltman  sat  this  day  and  Monday,  the  29th  January,  vice 

Mr.  J.  Park. 


Common  Pleat, 

Jan,  21  {a). 
On  judgment 
by  default  in 
to  action  of 
covenant  tore- 
cover  the  in- 
stalments due 
under  a  deed 
of  separation, 
the  Court 
granted  a  rule 
to  compute. 


Butler,  surviving  Assignee,  &c,  v.  Hobson. 


Jan.  27  A  29. 


fpiHS  was  an  action  of  trover,  by  the  surviving  assignee  of  /.  Bakewell,  a  In  trover  by 
bankrupt.    The  pleas  upon  which  the  questions  in  this  case  arose  were ;   the  ""SPee 

The  Second,  that  the  plaintiff  was  not  assignee  of  the  estate  and  effects  of  /.   .  pieathatP ' 
B^  a  bankrupt ;  on  which  issue  was  joined ; 

The  Third,  that  the  plaintiff  was  not  possessed,  as  of  his  own  property,  as 
such  assignee,  &c,  on  which  issue  was  joined ; 

And  the  Fifth,  that  long  before  the  bankruptcy  of  /.  B.y  thereinafter  men- 
tioned, the  plaintiff  and  one  7!  O.,  were  assignees  of/.  B?8  estate  and  effect?, 
under  a  commission,  dated  19th  April,  1828 ;  that  the  plaintiff  survived  7!  O. 
Tbe  plea  then  set  out  the  proceedings  under  that  commission  at  great  length, 
and  alleged  that  /.  B.  duly  obtained  his  certificate  before  the  Statute  1  &  2  W.  4, 
c  56,  (the  Court  of  Bankruptcy  Act)  came  into  operation  ;  that  afterwards 


the  plaintiff 
is  not  assignee, 
putt  in  itaue 
the  validity  of 
the  bankruptcy. 

The  estate 
of  i4.  (a  bank- 
rupt), under 
a  second  com* 
mission,  did 
not  pay  15*.  in 
the  \l.  A.  sub- 
sequently eon 
tinued  to  trade, 

J.  B.  was  a  trader  and  indebted ;  that  he  committed  an  act  of  bankruptcy,  and  possession  of 

i  fiat  issued  on  the  8th  November,  1836 ;  and  (after  setting  forth  the  inter-  JjjJmfie*  C°n" 

mediate  proceedings),   that  defendant  was  duly  chosen  creditors9  assignee;  amount;  the 

that  /.  B.  at  the  time  of  such  last  mentioned  bankruptcy,  had  by  the  consent  u"<jerthese- 

and  permission  of  the  plaintiff,  then  being  as  such  surviving  assignee  the  true  cpnd  commis- 

owner  of  the  goods  in  the  declaration  mentioned,  in  his,  the  said  /.  B?*  pos-  *n°eVfering, 

session,  order,  and  disposition,  as  the  reputed  owners  of  the  same,  the  said  °[ !°  ""J  w*7 

goods,  &c,  wherefore  the  defendant  took  them  as  assignee  under  the  fiat.         stock;  A. 

afterwards 
rendered  to 


prison:  a  third  commission  (orjiat),  issued  against  him,  and  he  subsequently  petitioned  the  In- 
solvent Court,  made  the  usual  assignment  of  his  property  to  the  provisional  assignee,  and  was 
discharged.    The  assignee  under  the  fiat  seised  the  stock  in  trade  of  A.    In  an  action  of  trover 


by  the  assignees  under  the  second  commission,  against  the  assignees  under  the  fiat  for  the  con- 
version : — Held, 

Fir$t.  That  the  stock  in  trade  having  vested  in  the  plaintiff  (by  virtue  of  the  127th  section  of 
the  Bankrupt  Act),  he  was  the  "  true  owner"  of  such  property. 

Secondly.  That  such  property  passed  to  the  provisional  assignee,  by  virtue  of  the  30th  section 
of  tbe  Insolvent  Act,  ss  having  been  in  A.'i  possession  at  the  time  of  his  arrest,  by  the  consent 
of  the  owner. 

Tlardiy.  That  upon  an  issue,  whether  the  plaintiff  was  possessed  of  the  property  as  assignee, 
it  wss  competent  to  the  defendant  to  set  up  the  title  of  the  provisional  assignee. 

Qamre,  whether  such  J8af  was  valid. 
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Replication  to  the  fifth  plea,  that  before  the  issuing  of  the  said  commission, 
and  before  the  6  Geo.  4.  c.  16  (the  Bankrupt  Act)  came  into  operation, /.  B. 
was  in'  partnership  with  /.  B.,  the  elder,  in  trade ;  that  they  became  bank- 
rupts, (setting  out  the  proceedings  at  length) ;  that  /.  B.  duly  obtained  his 
certificate ;  that  the  estate  of  J.  B.t  under  the  second  commission  in  the  fifth 
plea  mentioned,  had  not  produced  15*.  in  the  pound;  that  the  goods  in  ques- 
tion were  part  of  the  estate  of/.  B.t  and  vested  in  the  plaintiff  as  surviving 
assignee,  under  such  (second)  commission ;  and  that  defendant  of  his  own 
wrong  seized  the  said  goods. 

Rejoinder.  That  before  the  fiat  issued,  /.  /?.'«  estate  had  produced  15*. 
in  the  pound. — Issue  joined  thereon. 

The  defendant  gave  notice  of  his  intention  to  dispute  the  petitioning  cre- 
ditor's debt,  and  the  act  of  bankruptcy,  upon  which  the  commission  of  1828 
was  founded. 

At  the  trial  before  Coltman,  J.,  at  the  Summer  Assizes  for  Liverpool,  the 
following  facts  appeared  in  evidence.  Bakewell  being  a  trader  in  partnership, 
a  commission  of  bankruptcy  had  issued  against  the  partners  on  the  4th  of 
April,  1815,  under  which  they  obtained  their  certificate.  A  second  commis- 
sion issued  against  Bakewell,  on  the  19th  of  April,  1828,  under  which  the 
plaintiff,  (the  bankrupt's  brother-in-law)  and  Owen  (since  deceased)  were 
appointed  assignees.  The  bankrupt  had  afterwards  removed  to  Mancheeter, 
and  there  with  the  knowledge  of  his  assignees,  and  without  their  interference, 
had  carried  on  a  thriving  trade,  in  which  he  turned  about  20,000/.  a  year.  On 
the  1 2th  of  October,  1 836,  he  was  arrested  for  debt,  and  on  the  29th  of  the 
same  month  rendered  to  prison  in  discharge  of  his  bail.  On  the  8th  of 
November,  1836,  a  fiat  was  issued  against  him,  under  which  the  defendant 
was  chosen  assignee.  On  the  21st  of  December,  the  bankrupt  presented  his 
petition  to  the  Insolvent  Court,  and  made  the  usual  assignment  to  the  pro- 
visional assignee  ;  and  on  the  27th  February,  1837,  he  was  discharged  under 
the  Insolvent  Debtors'  Act.  It  was  also  proved,  that  at  the  time  the  bank- 
rupt obtained  his  certificate,  under  the  commission  of  1828,  his  estate  was 
insufficient  to  pay  15*.  in  the  pound;  but  that  afterwards,  and  before  the 
act  of  bankruptcy  in  October,  1836,  he  had  property  enough  to  have  paid 
his  creditors  that  amount. 

The  plaintiff  contended,  that  the  second  plea  put  in  issue  only  the  fact  of 
his  being  assignee,  and  not  the  antecedent  facts,  which  tended  to  establish 
his  claim  to  that  character ;  and  he  offered  no  evidence  of  a  petitioning 
creditor's  debt  to  support  the  commission,  under  which  he  had  been  appoint- 
ed assignee.  A  verdict  was  taken  for  the  plaintiff  on  all  the  issues ;  but 
leave  was  reserved  to  the  defendant  to  move  to  set  it  aside,  and  enter  a  ver- 
dict for  himself  instead,  on  the  second,  third,  and  fifth  issues. 

C.  Creeewell,  in  the  course  of  last  Eaeter  Term  had  obtained  a  rule  met 
upon  the  grounds — 

First,  that  under  the  second  and  third  issues,  the  plaintiff  was  bound  to 
prove  all  the  requisites  to  support  the  commission. 

Secondly,  that  15*.  in  the  pound  not  having  been  paid  under  the  second 
commission,  the  goods  in  question  vested  in  the  plaintiff,  as  assignee  under  that 
commission,  and  therefore!  that  he  was  in  law  "  the  true  owner"  thereof;  and 
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h*Tin£  a  lowed  them  to  remain  in  the  possession,  order,  and  disposition  of  the  Common  Pka$. 
bankrupt,  up  to  the  issuing  of  the  fiat,  they  thereby  vested  in  the  defendant 
as  assignee  thereunder. 

Thirdly,  that  if  they  did  not  vest  in  the  defendant,  they  passed  to  the 
assignee,  under  the  Insolvent  Debtors'  Act,  and  therefore,  that  the  plaintiff 
had  no  right  to  recover. 

[Two  other  points  were  raised,  first,  whether  upon  the  bankrupt  being  in 
a  situation  to  pay  15*.  in  the  pound,  after  obtaining  his  certificate  under  the 
second  commission,  the  property  which  had  previously  vested  in  his  assignees 
under  that  commission  became  divested  ;  and  secondly,  whether  the  fiat, 
issued  after  such  second  commission,  was  wholly  null  and  void ;  but  as  the 
Court  pronounced  no  opinion  upon  this  point,  the  arguments  of  counsel  are 
omitted ;  on  the  part  of  the  plaintiff  were  cited  Martin  v.  O'Hara  (a), 
Ex  parte  Proudfoot  (b\  Till  v.  Wilson  (c),  Fowler  v.  Coster  (<*)»  Nelson 
v.  Cherrill(e),  Ex  parte  Devas  (/),  Thornton  v.  Dallas  (g):  and  on  the 
part  of  the  defendant,  Ex  parte  Welsh  (A),  and  cases  there  cited ;  Todd  v. 
Maxwell  (t),  Butt  v.  Bilke  (j)  ]. 

AtcherUy,  Serjt.,  and  Wightman,  now  shewed  cause. 

The  plaintiff  was  not  called  upon  either  by  the  second  or  third  issue,  to  prove  Firtt  Point, 
the  requisites  of  the  bankruptcy.  By  the  new  rules  (A)  it  is  provided,  that  in 
actions  by  assignees  of  a  bankrupt,  the  character  in  which  the  plaintiff  is 
stated  on  the  record  to  sue,  shall  not  be  considered  as  in  issue,  unless  specially 
denied.  Here  it  is  denied;  but  nothing  more  is  thereby  put  in  issue  than  the 
character  of  the  plaintiff  as  assignee,  and  to  support  the  affirmative  of  that 
issue,  it  is  sufficient  to  prove  merely  the  facts  of  the  commission  having  issued, 
and  the  assignment  to  the  plaintiff,  Scott  v.  Thomas  (I);  to  hold  the  con- 
trary, would  be  to  give  to  the  plea  the  same  effect  as  the  general  issue  had 
formerly. — [Tindal,  C.  J. — The  declaration  does  not  set  out  the  trading,  the 
petitioning  creditor's  debt,  or  the  act  of  bankruptcy ;  the  plaintiff  merely 
alleges  that  he  sues  as  assignee  of/.  B.t  a  bankrupt :  how  then,  if  the  defendant 
wish  to  dispute  the  ingredients  of  the  bankruptcy,  is  he  to  do  so  on  the  pre- 
sent record  ?] — He  might  plead  that  /.  5.  did  not  become  bankrupt  according 
to  the  form  and  effect  of  the  Statutes,  &c.,  as  was  done  in  Moony.  Raphael  (m). 
If  a  plaintiff  sue  as  clerk  to  a  company,  and  the  defendant  says  he  is  not  clerk, 
is  the  plaintiff  called  upon  to  shew  that  the  company  is  legally  constituted  f 
If  an  action  is  brought  by  the  assignee  of  a  bail-bond,  and  he  describes  him- 
self as  assignee  of  A.  B.y  Esq.,  sheriff  of  London  ;    if  the  assignment  be 

(«)  2  Cowp.  823.  (;')  4  Bing.  240.     See  also  GiU  v. 

(b)  1  Atk.  252.  Scrwens,  7  T.  R.  27 ;  Coverley  v.  Mor- 

(c)  7  B.  &  C  684;  1M.&H  580.  ley,  16  East,  225;   Ex  parte  Brown, 
(J)  10  B.  &  C.  427 ;  S.  C  5  M.  &  1  Ves.  &  B.  60;    Ex  parte  Storks,  2 

R.  3ML  Rose,  179 ;  3  Ves.  &  B.  105 ;  Ex  parte 

(t)  g  Bing.  316;  S.  C.  1  Moo.  &  Robinson,  Mont.  &  M'Arth.  44;  Elston 
Sc  452.  See  also  5  M.  &  P.  608;  7  v.  Braddxck,  2  C.  &  M.  435;  4  Tyr. 
Bing.  663.  122 ;  Kx  parte  Morley,  2  Deac.  &  Chit. 

(f)  1  Mont  &  Ayr.  420;  S.  O.  4  45;  Ex  parte  Haw  ley,  2  Mont.  &  Ayr. 
Deac  U  Chit.  366.  426. 

Or)  1  Doug.  46.  (k)  H.  4  W.  4,  sec.  21. 

(A)  Mont.  Rep  276.  (I)  6  C.  &  P.  611. 

i)  3  R  &  C.  222,  SC.5D.&R.         (m)  2  Scott,  489;  S.  C.  1  Hodg. 

289;  2  Bing.  N.  C.  310;  7  C  fc  P. 
115. 
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Second  Point 


Common  Pleat,  disputed,  must  he  shew  the  appointment  of  A.  B.t  as  sheriff!  or,  to  put  an 
extreme  case,  must  he  even  shew  that  A.  B.  was  an  esquire  f  In  an  action 
by  an  executor,  if  the  plea  denies  his  character  as  executor,  he  would  prove  it 
by  producing  the  probate  ;  it  would  not  be  necessary  for  him  to  shew  the 
death  of  the  testator,  or  the  due  execution  of  the  will ;  yet  these  facts  are 
necessary  to  give  him  the  character  of  executor.  If  it  be  said,  that  it  will 
not  be  presumed  that  probate  was  granted  without  proof  of  the  previous 
facts,  no  more  will  it  be  presumed,  that  the  commissioners  executed  the  as- 
signment without  due  proof  of  all  the  ingredients  requisite  to  support  the 
commission. 

The  goods  in  question  were  not  in  the  possession,  order,  and  disposition 
of  the  bankrupt,  with  the  consent  of  the  true  owner,  for  the  assignee 
cannot  be  considered  as  the  true  owner  of  the  goods,  under  the  Bankrupt 
Act ;  he  is  only  a  trustee  for  the  other  creditors,  and  cannot  be  allowed 
to  compromise  their  interest.  The  goods,  therefore,  are  not  his,  for  he 
holds  them  in  auter  droit,  Finer  v.  Cadett  (n).  It  is  the  same  as  if  a 
factor  were  to  leave  the  goods  of  his  principal  in  the  possession  of  a  trader, 
who  became  bankrupt.  The  consent  by  which  a  trader  is  in  the  possession 
of  goods,  must  move  directly  to  him  from  the  true  owner,  and  it  is  not  suffi- 
cient that  such  consent  should  move  from  another  party  who  holds  them  on 
behalf  of  the  owner,  Frazer  v.  The  Swansea  Canal  Company  (©).  By  the 
5  Geo,  2,  c.  30,  s.  9,  where  the  estate  did  not  pay  15*.  in  the  pound,  the 
bankrupt's  future  estate  and  effects  remained  liable  to  his  creditors,  each  of 
whom  might  seize  any  portion  of  such  future  estate  that  he  could  obtain, 
Hovil  v.  Browning  (/>).  But  now,  by  the  6  Geo.  4,  c.  16,  s.  127,  in  such  case 
the  future  estate  vests  in  the  assignees  who  are  entitled  to  seize  the  same ;  not 
however  on  their  own  account,  but  for  the  benefit  of  the  creditors  at  large. 

The  same  argument  applies  to  the  claim  set  up  by  the  defendants,  on  be- 
half of  the  assignee  under  the  Insolvent  Debtors9  Act  (q),  who  also  claims  the 
goods  under  the  30th  section  of  that  Act,  as  being  in  the  disposition  of 
Bakewell,  at  the  time  of  his  arrest,  by  the  consent  of  the  plaintiff  as  true 
owner.  But  independent  of  this  answer,  there  is  another,  viz.,  that  the  de- 
fendant cannot  set  up  the  Jue  tertii  (r) ;  he  can  no  more  set  up  the  claim  of 
the  insolvent  assignee  against  the  plaintiff,  than  he  could  (supposing  the  action 
to  be  brought  by  the  bankrupt  himself,)  set  up  the  rights  of  the  present 
plaintiff,  as  assignee,  where  he  had  not  interposed,  in  order  to  defeat  the 
bankrupt's  claims,  Webb  v.  Fox  (*),  Drayton  v.  Dale  (t),  Frazer  v.  Tike 
Swansea  Canal  Company. 

Wilde,  Serjt.,  (with  whom  were  Creswell  and  TomUneon),  in  support  of 
the  rule. 
Pint  Point  It  is  said  that  the  second  and  third  pleas  put  only  the  plaintiff's  character, 


Third  Point 


(»)  3  Esp.  88. 

(o)  I  Ad.  &  El.  354;  S.  C.  3  N.  & 
M.  391. 

(p)  7  East.  154;  see  also  Ex. parte 
ter,  1  Rose,  452 ;  Ex  parte  Hodg- 
kinson,  2  Rose,  172;  19  Yes.  291 ;  G. 
Coop.  99;  Ex  parte  Buckle,  1  O.  &  J. 
32.  But  in  Ashley  v.  Bill,  (A.  D. 
1744,)  Dav.  575,  cit.  1  Christ.  329,  it 
appears  that  the  contrary  rule  had  been 
laid  down  by  the  King  8  Bench,  and 


afterwards  acted  upon  by  Willes,  C.  J., 
nt  ATti  Prius.  This  case  was  not  refer- 
red to  in  Hovil  v.  Browning. 

(?)  7  Geo.  4,  c.  57. 

(r)  See  Nelson  v.  CheriU,  1  Mo.  & 
Sc.  452 ;  8  Bing.  316 ;  Jones  v.  Brown, 
1  Scott,  45a 

(#)  7  T.  R.  391. 

(0  2  B.  &  C.  293,  S.  C.  3D.&R. 
534. 
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as  assignee,  in  dispute  :  but  whether  or  not  he  is  clothed  with  that  character,  Common  Pi#tt* 
depends  upon  the  validity  of  the  assignment  to  him,  and  that  again  depends 
upon  tbe  validity  of  the  commission ;  for  if  any  of  the  ingredients  of  the 
commission  fail,  it  is  a  nullity,  and  the  assignment  is  wholly  nugatory.  The 
second  plea  denies  that  the  plaintiff  is  assignee  of  /.  B.t  a  bankrupt  ;  if  it 
does  not  put  the  bankruptcy  in  issue,  it  puts  nothing  in  issue ;  for  in  order 
'o  shew  that  the  assignment  is  valid,  it  is  necessary  to  show  the  existence  of 
numerous  antecedent  facts,  which  are  all  requisite  to  establish  its  validity. 
Scott  v.  Thomas  is  in  fact  an  authority  in  favour  of  the  defendant :  the  evi- 
dence which  has  been  mentioned,  was  the  mere  formal  proof  of  the  assignment, 
and  was  held  sufficient  for  thai  purpose  ;  but  under  the  issues,  which  were 
the  same  as  in  this  case,  the  plaintiff  proceeded  to  prove  his  title,  as  as- 
signee, by  giving  evidence  of  the  Act  of  Bankruptcy  (the  trading  and  peti- 
tioning creditor's  debt  not  being  disputed)  ;  he  failed  in  doing  so  to  the 
satisfaction  of  the  jury,  who  returned  a  verdict  on  these  issues  for  the 
defendant,  which  the  plaintiff  afterwards  moved  in  the  Exchequer  to  set 
aside,  but  the  Court  refused  the  rule.  The  cases  that  have  been  put,  bear 
no  analogy  to  the  present :  in  the  case  of  an  executor,  for  instance,  the  Courts 
of  law  cannot  enquire  into  the  validity  of  the  preliminaries  requisite  to  grant- 
ing the  probate.  In  the  case  of  the  assignee  of  a  bail-bond,  the  only  question 
that  could  be  raised,  would  be  as  to  the  actual  fact  of  the  assignment ;  but 
tbe  assignee  of  a  bankrupt  acquires  his  title  now  by  the  operation  of  law,  and 
no  actual  assignment  takes  place. 

It  is  said,  that  the  assignee  is  not  the  true  owner  of  the  property;  but  Second  Point. 
no  authority  has  been  adduced  to  support  this  position :  it  is  admitted  that 
he  is  trustee  for  the  other  creditors,  and  as  such,  is  in  law  the  true  owner 
of  the  goods,  Darby  v.  Smith  (A)  :  his  case  is  not  distinguishable  from  that 
of  any  other  trustee,  except  in  the  fact  that  he  has  himself  a  beneficial 
interest  in  the  property  he  holds  in  trust,  which  makes  the  case  stronger 
against  him.  Who  is  the  owner  of  the  goods  in  question,  if  the  assignee  is 
not?  They  clearly  do  not  belong  to  the  bankrupt.  If  it  be  said  they  belong 
to  the  creditors  at  large,  they  have  equally  allowed  the  bankrupt  to  retain 
possession  of  them,  so  that  he  had  them  in  his  order  and  disposition,  with  the 
consent  of  every  one  who  was  entitled  to  dispute  it  with  him,  which,  as  was 
observed  by  Bay  ley,  J.,  in  Fox  v.  Fisher  (c),  is  sufficient  to  satisfy  the  words 
of  the  Statute.  If  the  plaintiff  or  the  creditors  had  made  any  claim  upon  the 
goods,  the  case  might  have  been  different,  Smith  v.  Topping  (d) ;  but  there 
is  no  evidence  of  that  kind  in  the  present  case. 

As  to  the  defendant  setting  up  thejii*  tertii,  in  point  of  fact  he  does  not  do 
so,  for  being  a  creditor  of  the  bankrupts,  he  is  beneficially  interested  in  the 
assignment  to  the  assignee  under  the  Insolvent  Debtors1  Act.  He  was  here 
stopped  by  the  Court. 


Third  Point. 


Tixdal,  C.  J. — If  this  case  admitted  of  the  question  as  to  proving  the  in- 
gredients of  the  bankruptcy,  I  should  be  disposed  to  send  it  down  for  a 
ne?;  trial  upon  payment  of  costs ;  but  it  appears  to  me  that  the  plaintiff  has 
failed  upon  the  third  issue,  which  raises  the  main  question  whether  he  was 


(b)  8  T.  R.  82. 
(e)  3  B.  &  A.  135,  137. 
VOL.   I. 


(rf)  5  B.  &  Ad.  674;  S.  C.  2  N.  & 
JI.421. 
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ComrncnJPleat.  possessed  as  assignee  under  the  second  commission,  of  the  goods  mentioned  in 
the  declaration.  By  the  127th  sec.  of  the  Bankrupt  Act  (e),  it  is  enacted, 
"  That  if  any  person  who  shall  have  been  discharged  by  certificate,  or  who 
shall  have  compounded  with  his  creditors,  or  who  shall  have  been  discharged 
by  any  Insolvent  Act,  shall  be  or  become  bankrupt,  and  have  obtained  or 
shall  hereafter  obtain  such  certificate  as  aforesaid,  unless  his  estate  shall  pro- 
duce (after  all  charges)  sufficient  to  pay  every  creditor  under  the  commission 
Ids.  in  the  pound,  such  certificate  shall  only  protect  his  person  from  arrest 
and  imprisonment;  but  his  future  estate  and  e  fleets  (except  his  tools  of  trade 
and  necessary  household  furniture,  and  the  wearing  apparel  of  himself,  his  wife 
and  children)  shall  vest  in  the  assignees  under  the  said  commission,  who  shall 
be  entitled  to  seize  the  same  in  like  manner  as  they  might  have  seized  pro- 
perty of  which  such  bankrupt  was  possessed  at  the  issuing  of  the  commis- 
sion." If  that  section  stood  alone,  it  might  be  contended  that  the  words  were 
strong  enough  to  entitle  the  assignees,  under  a  second  commission,  when  the 
bankrupt's  estate  had  not  paid  15*.  in  the  pound,  to  seize  the  future  acquired 
property  at  any  time ;  then  the  72d  sec,  which  relates  to  goods  being  in  the 
reputed  ownership  of  the  bankrupt,  seems  to  me  to  bear  materially  upon  this 
question :  that  section  enacts,  "  That  if  any  bankrupt,  at  the  time  he  becomes 
bankrupt,  shall  by  the  consent  and  permission  of  the  true  owner  thereof,  have 
in  his  possession,  order,  or  disposition,  any  goods  or  chattels  whereof  he  was 
reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteration,  or  dis- 
position, as  owner,  the  commissioners  shall  have  power  to  sell  and  dispose  of 
the  same  for  the  benefit  of  the  creditors  under  the  commission/'  We  are 
called  upon  to  determine  therefore,  whether  this  section  applies  to  the  present 
case.  It  appears  that  from  the  time  of  the  second  commission  under  which 
the  plaintiff*  was  chosen  assignee  down  to  the  period  of  the  bankrupt's  ren- 
dering to  prison,  a  short  time  before  the  issuing  of  the  fiat  under  which  the 
defendant  was  chosen  assignee,  the  bankrupt  was  allowed  by  the  plaintiff  and 
his  co-assignees  to  carry  on  trade  to  a  large  amount ;  they  might  at  any 
time  have  interposed  and  seized  the  property,  but  they  voluntarily  abstained 
from  doing  so,  and  it  was  clearly  with  their  consent  that  it  remained  in  the 
possession,  order,  and  disposition  of  the  bankrupt.  The  question  therefore 
is,  whether  the  plaintiff,  being  the  surviving  assignee  under  the  former  com- 
mission, is  to  be  considered  the  true  owner  of  such  property  within  the 
meaning  of  the  72d  section  of  the  Bankrupt  Act ;  and  I  confess,  neither  upon 
principle  nor  authority,  can  I  see  any  thing  peculiar  in  the  character  of  an 
assignee  to  distinguish  him  from  an  ordinary  trustee.  A  man  may  be  ap- 
pointed trustee  under  a  common  deed  of  assignment,  and  as  such,  would  be 
in  law  the  true  owner  of  the  property  assigned  to  him  ;  and  I  can  see  no 
reason  why,  if  the  trustee,  clothed  with  a  legal  character,  permits  a  party  to 
remain  in  the  possession  of  goods  till  he  becomes  insolvent  or  bankrupt,  his 
case  should  not  come  within  the  same  principle  as  that  of  an  ordinary  trustee. 
The  injury  to  the  world  would  be  the  same ;  the  effect  of  the  transaction  is, 
that  the  legal  owner  has  lent  the  property  to  the  bankrupt,  who  appears  pos- 
sessed thereof  in  his  own  right ;  and  there  would  be  the  greatest  injustice  to 
the  subsequent  creditors,  if  it  were  held  that  the  assignees  might  allow  the 
bankrupt  to  trade  on  the  credit  of  property  which  had  vested  in  them,  and 

<«)  6  Q.  4,  c.  16. 


HILARY  TERM,  1838.  99 

afterwards,  at  any  convenient  time,  might  seize  that  property  and  leave  the  Common JHeat. 
new  creditors  wholly  destitute.  If  then,  such  be  the  operation  of  these  two 
lections,  the  property  would  pass  to  the  defendant,  as  assignee  under  the 
fiat,  if  such  fiat  is  valid ;  but  it  becomes  immaterial  to  decide  that  question, 
as  I  am  of  opinion  that  the  property  would  pass  to  the  assignee  under  the  In. 
solvent  Act,  by  virtue  of  the  30th  section  of  the  7  G.  4,  c.  57,  as  being  in 
BahewelV*  possession  at  the  time  of  his  arrest  by  the  consent  of  the  true 
owner.  It  has  been  argued,  that  the  defendant  cannot  set  up  the  jus  tertii 
and  rely  upon  the  title  of  the  insolvent  assignee ;  but  that  has  been  sufficiently 
answered  by  saying  that  the  defendant  here  is  not  to  be  regarded  in  the  light 
of  a  stranger,  for  he  is  a  creditor  of  the  bankrupt's ;  and  if  the  fiat,  and 
consequently  the  assignment  to  him,  the  defendant,  be  bad,  he  wili  have  a 
right  to  come  in  as  a  creditor  under  the  insolvency.  Nor  do  I  think  it  clear, 
that  a  party  in  all  cases  is  precluded  from  setting  up  the  jus  tertii;  but  it 
is  not  necessary  to  enter  upon  that  point ;  and  being  of  opinion  therefore,  for 
the  reasons  above  stated,  that  the  plaintiff  is  not  entitled  as  assignee  in  man- 
ner and  form,  as  he  has  alleged ;  and  as  the  verdict  upon  the  second  and 
third  issues  will  be  sufficient  to  decide  the  rights  of  the  parties,  it  is  net  ne- 
cessary to  decide  the  other  questions  :  let  the  rule  therefore  be  made  abso- 
lute as  to  those  two  issues,  and  the  jury  be  discharged  as  to  the  fifth  issue. 

Vaughan,  J. — This  is  an  application  to  enter  a  verdict  for  the  defendant, 
on  the  second,  third,  and  fifth  issues.  Upon  the  last  of  these,  for  the  rea- 
sons which  have  just  been  given  by  the  Lord  Chief  Justice,  it  is  not  necessary 
to  enter.  The  remaining  issues  are,  whether  the  plaintiff  is  assignee,  and 
whether  he  was  possessed  as  such  assignee  of  the  goods  mentioned  in  the  de- 
claration. The  first  question  therefore  is,  whether  the  plaintiff  has  made  out 
any  case  to  shew  that  he  was  clothed  with  the  character  of  assignee;  and  I 
am  of  opinon,  that  he  has  failed  to  do  so,  inasmuch  as  he  neglected  to  prove 
one  of  the  ingredients  necessary  to  give  validity  to  the  commission,  under 
which  he  claims  as  assignee ;  for  I  think  his  title,  and  not  merely  his  character, 
h  in  issue.  If  there  were  any  reason  for  supposing  that  the  plaintiff  had  been 
surprised  at  the  trial,  by  being  called  on  to  prove  his  title,  he  might  be  let  in, 
upon  the  usual  terms  ;  but  there  is  no  pretence  for  such  a  supposition,  as  he 
had  notice  that  the  defendant  intended  to  dispute  both  the  petitioning  cre- 
ditor's debt,  and  the  act  of  bankruptcy.  The  most  important  question  is 
the  second,  viz.,  whether  the  plaintiff  was  possessed  of  the  goods  in  question 
as  assignee;  and  looking  at  the  127th  sec.  in  connection  with  the  72d  sec.,  I 
think  that  he  has  failed  also  upon  that  issue.  By  the  127th  sec.,  the  after  ac- 
quired property  of  the  bankrupt  absolutely  vested  in  the  plaintiff  as  assignee, 
but  instead  of  attempting  to  seize  it,  or  laying  any  claim  to  it,  he  lies  by  and 
allows  the  bankrupt  to  remain  in  the  uncontrouled  and  absolute  disposi- 
tion of  the  property,  and  to  trade  to  a  large  extent  upon  a  false  and 
delusive  credit ;  and  now  attempts  to  turn  round  upon  the  creditors  who  have 
trusted  the  bankrupt  and  deprive  them  of  their  just  rights ;  then,  by  the 
operation  of  the  72d  section,  such  property  being  so  in  the  possession  of  the 
bankrupt  with  the  consent  of  the  plaintiff,  who  was  the  legal  owner  thereof,  it 
would  pass  to  the  assignee  of  a  subsequentjia/,  supposing  such  fiat  to  be  valid ; 
that  however,  is  a  very  grave  question,  which  it  is  not  necessary  to  decide, 
fcr  under  the  36th  section  of  the  Insolvent  Act,  which  is  to  the  same  effect  as 
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Common  Pleat,  the  72d  section  of  the  Bankrupt  Act,  the  property  in  question,  if  it  did  not 
vest  in  the  defendant  as  assignee  under  the  fiat,  would  vest  in  the  provisional 
assignee  of  the  Insolvent  Court.  But  then  it  is  said,  the  defendant  cannot 
set  up  the  jus  tertii  against  the  plaintiff;  but  what  is  the  issue  between 
them ;  the  plaintiff  says  the  goods  in  question  are  my  property ;  the  defendant 
says,  they  are  not  your  property ;  and  to  prove  this,  he  shews  they  are  the 
property  of  another,  and  this  it  is  fully  competent  to  him  to  do  for  the  pur- 
pose of  negativing  the  plaintiff's  averment.  The  plaintiff,  therefore,  has  not 
made  out  his  case,  and  the  defendant  is  entitled  to  his  verdict  on  the  second 
and  third  issues. 


Bosanquet,  J. — I  am  also  of  opinion,  that  the  verdict  must  be  entered  for 
the  defendant  on  the  second  and  third  issues.     Upon  the  second,  I  think  the 
plaintiff  has  failed  in  establishing  that  he  was  assignee,  by  not  proving  all  the 
ingredients  requisite  to  support  the  commission  of  1828;  but  the  material 
question  arises  upon  the  third  issue,  whether  the  plaintiff  was  possessed  of 
the  goods  in  question,  as  of  his  own  property.     Now  assuming,  that  by  the 
operation  of  the  127  th  section  of  the  Bankrupt  Act,  the  plaintiff  was  entitled 
to  take  this  property,  on  the  ground  that  15*.  in  the  pound  had  not  been 
paid  under  the  commission,  in  which  he  was  assignee ;   yet  they  were  left  in 
the  possession  of  the  bankrupt  as  reputed  owner,  with  the  consent  of  the 
true  owner ;  for  the  true  owner  was  either  the  assignee  under  the  second 
commission,  or  the  assignee  under  the  insolvency.     I  cannot  entertain  any 
doubt,  that  under  the  circumstances  the  assignee  under  the  second  commis- 
sion is  to  be  considered  as  the  true  owner  within  the  meaning  of  the  Bank- 
nipt  Act ;  a  contrary  construction  would  place  such  assignee,  and  the  new 
creditors  in  a  most  unjust  relation  towards  each  other ;  as  the  honest  claims 
of  the  latter  would  be  wholly  defeated  by  the  assignee,  if  he  chose  to 
seize  the  property  at  any  convenient  moment;  a  construction  so  obviously 
inconsistent  with  the  principles  of  justice,  that  it  could  only  be  adopted 
upon  the  strongest  and  most  compulsory  language  of  the  Statute.     These 
reasons  are  sufficient  to  satisfy  me  that  the  plaintiff  was  not  possessed  of  the 
goods  in  question,  as  of  his  own  property,  at  the  time  of  the  third  bankruptcy. 
With  respect  to  the  defendant's  setting  up  the  title  of  the  assignee  under 
the  Insolvent  Act,  I  think  the  defendant  was  entitled  to  do  so,  in  order  to 
show  that  the  goods  were  not  the  property  of  the  plaintiff;  that  they  were  in 
fact  the  property  of  a  third  party.     I  agree  also  that,  as  to  the  last  issue,  it  is 
not  necessary  to  give  any  opinion. 

Coltman,  J. — As  regards  the  question  raised  by  the  second  plea,  whether 
or  not  the  plaintiff  was  assignee,  I  have  entertained  some  doubt  in  the 
com  be  of  the  argument,  as  to  the  extent  of  proof  required  on  the  part  of 
the  plaintiff;  but  I  am  disposed  to  adopt  the  construction  which  the  rest  of 
the  Court  have  put  upon  the  plea,  and  think  that  by  the  new  rules,  it  puts 
in  issue  all  the  matters  essential  to  give  the  plaintiff  the  legal  character  of 
assignee.  The  third  issue,  however,  gives  rise  to  the  most  important  ques- 
tion. It  appears  to  me,  that  a  bankrupt's  assignee  must  be  considered  as  a 
mere  trustee  for  the  other  creditors,  and  that  he  has  no  peculiar  privilege  by- 
virtue  of  his  character  as  assignee ;  he  is  liable  to  account  to  his  cestuis  que 
Jrutt,  and  must  in  law  be  considered  as  the  "  true  owner  "  of  the  property, 
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which  he  takes  under  the  assignment.      I  forbear  giving  any  opinion  as  to  Common  Pleas 

the  validity  of  a  third  fiat,  where  under  a  second  bankruptcy  the  estate        butlek 

hasnot  produced  15*.  in  the  pound,  as  it  is  a  vex  at  a  questio,  and  not  ne-  «• 

cessary  to  be  determined  in  the  decision  of  the  present  case;  for  supposing 

such  third  fiat  to  be  invalid,  then  at  any  rate  the  bankrupt's  property  would 

have  vested  in  the  insolvent  assignee.     As  to  the  objection  that  has  been 

raised  on  this  point,  I  am  not  myself  aware  of  any  general  rule  by  which 

a  party  is  precluded  from  setting  up  the  jus  tertii ;  it  is  true,  that  if  parties 

stand  in  a  particular  relation  to  each  other,  such  as  agent  and  principal, 

tenant  and  landlord,  the  former  cannot  set  up  the  rights  of  third  parties 

against  the  latter ;    but  I  should  be  inclined  to  say,  that  these  were  rather 

the  exceptions  of  the  general  rule,  than  the  rule  itself. 

Rule  absolute  on  the  second  and  third  issues. 


Gayler  v.  Farrant  and  others.  Jan.  29. 

l>  EPLEVIN.      Avowry  for  three  quarters  of  a  year's  rent  at  115/.  yearly,  in  replevin, 

payable  quarterly.     Pleas  in  bar  : — Non  tenuit  and  riens  in  arrere.  Iwirrf  for*"11 

The  defendants  had  given  the  plaintiff  notice,  that  if,  at  the  trial,  any  variance  three  quarters' 

should  appear  between  the  terms  of  the  tenancy  in  the  avowry  and  the  evi-  yearly  rent 

dence,  either  as  to  the  amount  of  rent  or  the  periods  at  which  it  was  payable,  °ni&,  pay- 

they  should  apply  to  amend.  the  plaintiff 

The  plaintiff,  who  insisted  that  the  rent  was  only  100/.  a  year,  paid  75/.  ^j"^  M 

into  Court  for  three  quarters1  rent,  and  gave  the  defendants  notice,  that  if  any  three  quarters' 

such  variance  as  above  referred  to  should  appear,  he  should  oppose  the  yearly  rent  of 

amendment.  1001.    The 

At  the  trial,  before  Tindal,  C.  J.,  the  jury  found  that  the  rent  was  1 15/.  a  the  rent  was 

year,  payable  half  yearly ;  and  this  finding  was  indorsed  on  the  record  in  ll5'*bi  *£*[; 

pursuance  of  the  Statute  3  &  4  W.  4,  c.  42,  ss.  23  &  24.  yelrlyfand  * 

the  finding 
was  indorsed 
Crowder,  in  last  Michaelmas  Term,  obtained  a  rule  nisi,  to  amend  the  oa  the  record. 

avowry,  by  stating  that  the  rent  was  payable  quarterly. — Payment  of  money  allowedthe 

into  Court  in  replevin  was  quite  a  modern  practice,  Hopkins  v.  Shrole  (a)  ;  defendants  to 

but  as  the  plaintiff  had  done  so  in  this  case,  he  thereby  admitted  the  amount  avowry,  upon 

of  rent  as  claimed  in  the  avowry,  upon  the  same  principle  that  payment  into  W"1^' of 

Court  upon  a  special  contract,  admitted  such  contract,  Reid  v.  Dickens  (6).  changing  the 

averment  that 
the  rent  was 

Wilde,  Serjt.,  and  Bar  stow,  now  shewed  cause. — The  jury  have  found  in  payable  ^  qua  r- 
fact  against  the  defendants ;  they  claimed  by  their  avowry,  three  quarters  of  yearly." 
a  year's  rent,  at  1 15/.  a  year ;  the  jury  have  found  that  the  rent  was  1 15/.  a 
tear,  but  that  it  was  payable  half-yearly  ;  the  defendants,  therefore,  were  not 
justified  in  distraining  for  three  quarters'  rent.  The  general  rule  is,  that 
when  the  defendant  does  not  establish  the  terms  of  the  holding,  as  laid  in  his 
avowry,  he  must  fail  on  the  issue  of  riens  in  arrere.      The  mode  of  payment 

(a)  1  B.  &  P.  3S2.  (b)  5  B.  &  Ad.  499;  S.  C.  2  N.  & 

M.  369. 
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can  no  more  be  said  to  be  "  immaterial  to  the  merits  of  the  case/9  than  the 
amount  of  rent;  and  a  variance  as  to  that  would  be  fatal,  Brown  v.  Sayce  (c). 
The  plaintiff  had  given  express  notice  that  he  should  oppose  the  present  ap- 
plication ;  the  defendants,  therefore,  ought  to  have  amended  before  they  went 
to  trial. 


Crotcder,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Tindal,  C.  J. — It  appears  to  me,  that  this  case  falls  within  the  spirit  of  the 
23d  and  24th  sections  of  the  Statute.  Whether  or  not  the  amendment  sought 
to  be  made  is  material  to  the  merits  of  a  case,  must  mainly  depend  on  the 
course  taken  at  the  trial.  The  real  and  substantive  question  between  the 
parties  in  this  case  is,  whether  the  amount  of  the  rent  was  1 15/.  or  100£  yearly. 
The  plaintiff  made  no  objection  to  the  course  adopted  at  the  trial ;  and  cer- 
tainly he  was  not  prejudiced  by  that  course,  as  every  particle  of  evidence 
was  admitted  which  could  benefit  him.  The  present  objection  on  his  part  rests 
entirely  upon  a  point  of  form,  and  I  think  it  ought  not  to  succeed.  The 
landlord  gave  distinct  notice  that  he  should  seek  to  amend  the  terms  of  his 
avowry  if  it  were  necessary,  and  the  tenant  told  him  he  should  oppose  such 
application  ;  this,  therefore,  left  the  question  in  the  same  situation  it  was  in 
before.  Upon  the  whole,  I  think  justice  will  be  satisCed  by  allowing  the  de- 
fendant to  amend  his  avowry,  upon  payment  of  costs,  by  altering  the  allega- 
tion of  a  quarterly  to  a  half-yearly  payment. 


The  other  judges  concurred. 


Rule  absolute  accordingly. 


(c)  4  Taunt  320. 


Jan.  30. 


Whitaker  and  others  v.  Mason. 


The  plaintiff      "TJECLARATION  in  special  assumpsit,  delivered  28th  January,  1835,  upon 
acliof u£!n  a  a  contract  to  give  bills  of  exchange  as  a  security  for  the  payment  of 

special  contract  certain  books,  sold  by  the  plaintiff  to  the  defendant.  To  this  there  were 
several  pleas,  to  one  of  which  the  plaintiff  replied  de  injuria  ;  and  to  this  the 
defendant  demurred:  the  Court  gave  judgment  in  bis  favour  in  Michaelmas 
Term,  1835(a). 

The  defendant's  proceedings  for  the  costs  upon  the  demurrer  were  stayed, 
by  a  judge's  order,  till  after  the  trial  of  the  issues  in  feet.  The  plaintiff  had 
given  notice  of  trial  for  the  sittings  after  Michaelmas  Term,  1835,  but  after- 
wards countermanded  it. 

In  December,  1835,  the  defendant  became  bankrupt:  the  plaintiffs  proved 


to  deliver 
bills  of  ex- 
change as  a 
security  for 
goods  sold : 
there  was  a 
demurrer  to 
part  of  the 


upon  which 
the  defendant 


obtained  judg- 
ment ;  the  costs 
of  which  were 
hung  up  until 
the  trial  of  the  issues  in  fact 


before  such  trial,  the  defendant  became  bankrupt,  and  obtained 


his  certificate,  the  plaintiff  having  proved  for  the  amount  of  the  goods.  The  plaintiff  not  proceed- 
ing to  trial,  the  defendant's  attorney  proposed  to  take  the  cause  down  by  proviso,  whereupon 
the  plaintiff  applied  to  stay  the  proceedings.  The  Court  ordered  a  stet  processus  to  be  entered 
upon  payment  of  the  costs  of  the  demurrer  by  the  plaintiff. 


(a)  See  1  Hodg.  319 ;  2  Bing.  N.  C.  359 ;  2  Scott,  567- 
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for  the  price  of  the  goods  under  the  fiat,  and  were  chosen  assignees.  Jn 
March,  183ft,  they  received  a  dividend  of  1«.  \d.  in  the  pound;  and  the  de- 
fendant, in  September,  1836,  obtained  his  certificate,  which  was  signed  by  the 
plaintiffs.  In  November,  1837,  the  defendant's  attorney  gave  notice  of  his 
intention  to  proceed  to  the  trial  of  the  cause  by  proviso,  unless  the  costs  of 
the  demurrer,  upon  which  he  claimed  a  lien,  were  paid,  whereupon 

Wilde,  Serjt.,  had  obtained  a  rule  nisi  to  stay  all  further  proceedings  in  the 
cause,  on  the  ground  that  the  defendant  had  become  a  bankrupt,  and  obtained 
his  certificate. 

Kelly,  now  shewed  cause. — The  action  was  not  maintainable  at  the 
time  it  was  instituted ;  the  plaintiff  cannot  debar  the  defendant  from  his  de- 
fence to  the  action,  and  deprive  him  of  the  costs  which  are  due  to  him  upon 
the  demurrer. — [Faughan,  J,  referred  to  the  59  sec.  of  the  Bankrupt  Act  (6), 
by  which  it  is  enacted,  that  "  no  creditor  who  has  brought  any  action  against 
any  bankrupt,  in  respect  of  a  demand  prior  to  the  bankruptcy,  shall  prove  a 
debt  under  such  commission  without  relinquishing  such  action;  and  the 
proving  a  debt  under  a  commission  by  any  creditor  shall  be  an  election  by 
such  creditor  to  take  the  benefit  of  such  commission  with  respect  to  the  debt 
so  proved.  Provided  that  such  creditor  shall  not  be  liable  to  the  payment  to 
such  bankrupt  or  his  assignees  of  the  costs  of  such  action  so  relinquished  by 
him."] — That  section  only  applies  to  cases  where  the  action  is  properly 
brought  for  a  present  debt. 

Wilde,  Serjt.,  in  support  of  the  rule,  contended  that  the  action  was  main- 
tainable, being  brought  not  for  a  debt,  but  for  a  breach  of  the  special  contract 
in  not  delivering  the  bills.  The  affidavits  on  the  other  side  shewed  no  autho- 
rity from  the  defendant  for  proceeding  with  the  action.  If  the  plaintiff  pro- 
ceeded to  trial  and  obtained  a  verdict,  he  would  have  no  means  of  obtaining 
his  costs  from  the  defendant. 


Common  PUa$^ 


Tindal,  C.  J. — We  have  no  right  in  ordinary  cases  to  interfere  with  a  de- 
fendant's privilege  of  taking  down  a  cause  to  be  tried  by  proviso  y  it  is  a 
method  which  the  law  has  given  him  to  prevent  a  cause  hanging  over  his 
head  for  an  indefinite  period.  The  first  question  here  is,  whether  this  case 
comes  within  the  operation  of  the  59  sec.  of  the  Bankrupt  Act ;  the  second 
will  be,  whether  the  present  proceedings  are  to  be  considered  as  emanating 
from  the  bankrupt.  I  certainly  should  feel  a  difficulty  in  saying,  that  this 
was  a  case  contemplated  by  the  Bankrupt  Act.  The  action  is  brought  in 
January,  1835,  for  not  giving  certain  bills  of  exchange  according  to  a  contract ; 
if  the  parties  had  then  gone  to  trial,  the  plaintiff  could  only  have  recovered 
damages  for  the  breach  of  such  contract.  I  am  not  prepared  to  say  that  the 
jury  might  not  have  taken  the  value  of  the  books  (as  a  security  for  which  the 
bills  were  to  have  been  given)  as  the  measure  of  such  damages.  The 
plaintiff,  however,  has  elected  to  go  before  the  commissioners  and  prove  for 
the  value  of  the  books ;  which  he  clearly  was  entitled  to  do  under  the  Bank- 
rupt Act(c) ;  but  I  cannot  say  that  such  proof  wus  exactly  in  respect  of  the 


(a)  6  G.  4,  c.  16. 


(c)  Sec.  51. 
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Whitakeh. 

V. 

Mason. 


Comma*  Pleas,  same  "  demand,"  for  which  the  action  was  brought.  With  regard  to  the 
second  point,  it  appears  that  the  defendant  became  bankrupt  two  years  ago, 
and  that  he  obtained  his  certificate  in  September,  1836;  and  there  is  no  affi- 
davit that  he  now  puts  the  process  of  the  Court  in  motion.  Suppose  he 
should  lose  the  cause,  the  plaintiff  would  have  no  remedy  for  his  costs;  ror 
the  attorney  would  not  be  liable  for  them,  and  the  defendant  is  a  certificated 
bankrupt.  It  appears  to  me,  that  the  justice  of  the  case  will  be  best  answered 
by  taking  a  middle  term  :  the  costs  of  the  demurrer  have  been  hung  up  till 
the  trial,  which,  ex  concessit,  it  is  not  desirable  should  now  take  place ;  but 
that  is  no  reason  why  the  plaintiff  should  have  them.  Upon  payment,  there- 
fore, of  such  costs,  let  a  stet processus  be  entered ;  otherwise  the  rule  must  be 
discharged. 

Rule  accordingly 


Burton  v.  Campbell. 


DY  the  Blackhealh  Court  of  Requests  Act,  6  &  7  W.  4,  c.  120,  s.  21,  the 
Commissioners  appointed  thereunder  are  empowered  "  to  decide  and  de- 
tetmine  all  disputes  and  differences  between  party  and  party,  for  any  sum  not 
exceeding  5/.  in  all  actions  of  debt  and  assumpsit.'9  By  sec.  28,  '*  it  shall  be 
lawful  for  any  person  who  shall  have  any  debt  owing  to  or  claimed  by  him, 
and  for  which  debt  he  shall  claim  any  sum  of  money  from  any  person  whom- 
soever, residing,  inhabiting,  or  being  within  the  said  hundreds  (of  Blackheath), 
or  keeping  or  using  any  house,  &c,  or  employed,  working,  or  seeking  a  live- 
lihood, or  usually  trading  or  dealing  within  the  same  hundreds,  to  apply  to  the 
clerk  of  the  said  Court,"  who  was  thereupon  to  issue  a  summons  to  the  de- 
fendant, &c.  By  sec.  74,  "  If  any  action  or  suit  for  any  amount  recoverable 
in  the  said  Court  of  Requests  shall  be  sued  or  prosecuted  in  any  of  His 
Majesty's  Courts  at  Westminster,  or  elsewhere,  out  of  the  said  Court  of  Re- 
quests ;  and  it  shall  appear  to  the  judge  or  judges  of  the  Court  in  which  such 
action  or  suit  shall  be  tried,  that  at  the  time  of  commencing  such  action  or 
suit,  the  defendant  was  within  the  jurisdiction  of  the  said  Court  of  Requests, 
and  was  liable  to  be  warned  and  summoned  before  the  said  Court  for  such 
debt  or  demands;  then  and  in  such  case  the  said  judge  shall  not  allow  to  the 
plaintiff  any  costs  of  suit,  but  shall  award  the  said  plaintiff  to  pay  such  costs 
to  the  defendant  as  such  defendant  shall  justly  prove  before  such  judge  or 
judges  that  he  hath  incurred  and  been  put  to,  in  the  defence  of  such  action  or 
suit." 

Price,  upon  a  former  day  in  this  Term,  had  obtained  a  rule  under  the  above 
Act,  calling  upon  the  plaintiff  to  shew  cause  why  he  should  not  be  disallowed 
his  costs  of  suit,  and  why  he  should  not  pay  such  costs  to  the  defendant, 
together  with  the  costs  of  the  rule.  He  produced  affidavits  made  by  the  de- 
fendant and  other  persons.     The  defendant  in  his  addition,  described  himself 
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"  of  the  Mitre  Tavern,  Greenwich,  in  the  hundred  of  Blaekheath  ;"  and  it  Common  PUat. 
was  stated  in  the  affidavits  sworn  on  his  behalf,  that  from  the  16th  till  after       burtow 
the  21st  of  October,  (when  the  writ  was  sued  out,)  he  was  wholly  residing  at  *• 

the  above  tavern,  and  was  liable  to  be  sued  in  the  said  Court  of  Requests, 
and  that  the  plaintiff  well  knew  of  his  said  residence,  and  that  he,  the  defend- 
had  been  served  with  a  writ  in  a  tavern  in  Fleet-street,  where  he  was  by 
accident.  It  appeared  from  the  writ  of  summons,  which  was  annexed  to  the 
defendant's  affidavits,  that  the  action  was  brought  for  4/.  2s.  5d. 

Arnold  now  shewed  cause. — He  took  two  objections  to  the  defendant's 
affidavits.  First,  there  was  no  averment  that  the  sum  sued  for  and  recovered 
was  under  bl.  [Tindal,  C.  J. — That  appears  from  the  writ  of  summons  an- 
nexed to  the  affidavits.] — Secondly,  there  was  no  direct  averment  that  the 
defendant  was  living  within  the  jurisdiction  of  the  Court  of  Requests  at  the 
time  the  action  was  commenced,  so  as  to  bring  himself  within  the  operation 
of  the  74  sec.  The  defendant  was  bound  to  bring  himself  distinctly  and  ex- 
pressly within  the  words  of  the  Act,  Skinner  v.  Davis  (a),  Newton  v.  Pea- 
cock  (V). — [Tindal,  C.  J. — The  defendant  having  described  himself  as  of  the 
Mitre  Tavern,  Greenwich,  in  the  hundred  of  Blaekheath,  states  afterwards 
io  his  affidavit,  that  he  was  residing  at  the  above  tavern :  this  I  think  is  suffi- 
cient to  bring  it  within  the  operation  of  the  Act.] — He  then  produced 
affidavits  on  the  part  of  the  plaintiff,  by  which  it  appeared  that  the  debt  was 
due  lor  board  and  lodging ;  that  the  defendant,  on  quitting  his  house,  went 
to  reside  at.  the  "  Johnson's  Head  Tavern,  Bolt  Court,  Fleet-street?  and 
continued  to  reside  there  until  after  the  1st  of  November,  as  the  plaintiff  had 
been  informed  by  the  landlord  and  a  waiter ;  that  the  writ  was  served  upon 
the  defendant  in  his  sleeping  room  at  that  tavern  on  that  day,  and  that  he  had 
pleaded  in  person  and  delivered  his  plea,  dated  4th  of  December,  indorsed, 
"  Campbell,  52,  Burton-street,  St.  Pancras" 

Price  was  heard  in  support  of  the  rule. 

Tindal,  C.  J. — The  only  question  in  this  case  is,  whether  within  the  terms 
of  the  Act  of  Parliament,  it  appears  to  the  satisfaction  of  the  Court,  that  "  at  the 
time  of  commencing  the  action,  the  defendant  was  within  the  jurisdiction  of  the 
said  Court  of  Requests,  and  was  liable  to  be  warned  and  summoned  before  the 
said  Court  for  such  debt."  Now  the  defendant  swears  positively,  and  he  is 
corroborated  in  this  by  other  persons,  that  at  the  time  of  the  issuing  of  the  writ 
of  summons  he  was  residing  at  the  above  tavern,  which  he  has  previously 
described  as  the  Mitre  Tavern,  Greenwich,  in  the  hundred  of  Blaekheath, 
and  that  he  was  liable  to  be  summoned  before  the  Court.  This  allegation  is 
not  positively  denied  on  the  part  of  the  plaintiff,  for  he  only  states  what  he 
has  received  from  the  information  of  other  parties,  who  do  not  however  come 
forward  to  make  any  affidavit.  I  regret  to  say,  therefore,  that  we  have  no 
•lifrcretaon  in  this  case,  and  the  rule  must  be  made  absolute. 

Park,  1 — The  word  u  being,"  in  the  28  sec.  of  the  Act,  is  a  very  awk- 
ward one  fur  the  plaintiff.     I  do  not  mean  to  say  that  the  mere  transit  through 

v«)  2  Taunt.  196.       .  (b)  1  D.  P.  C.  677. 
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Ptau .  the  jurisdiction  would  be  sufficient  to  bring  a  case  within  the  operation  of  the 

Eu&ton      Act,  but  it  might  be  a  question,  whether  absolute  residence  was  necessary. 

That,  however,  is  sworn  to  in  this  case,  though  certainly  for  a  very  limited 

period ;  but  as  it  is  not  contradicted  by  the  plaintiff,  we  cannot  discharge  the 

defendant's  rule. 


Campbell. 


Vaughan,  J. — The  plaintiff  had  the  opportunity  of  swearing  last;  and  if  he 
could  have  done  so,  he  might  have  denied  the  defendant's  residence  within  the 
jurisdiction:  as  he  has  rot  done  so  however  positively,  the  defendant's  state- 
ment must  be  taken  as  uncontradicted. 

i 

Bosanquet,  J. — I  remember  this  case  was  before  me  at  chambers,  and  I 
then  thought  it  did  not  sufficiently  appear  that  the  defendant  was  resident 
within  the  jurisdiction  at  the  time  of  the  commencement  of  the  action  ;  that 
defect,  however,  has  been  since  supplied  by  a  supplementary  affidavit,  and  it 
does  distinctly  appear,  that  he  was  residing  there  from  the  1 6th  October  till 
after  the  21st,  when  the  writ  was  tested.  As  to  the  residence  at  the  John- 
son's Head,  it  is  only  spoken  to  upon  information. 

Rule  absolute. 


Jan.  30.  ' 


Burleigh  v.  England. 


Where  a 
sheriff  (hav- 
ing, under  an 
execution, 
seised  goods 
claimed  by  a 
third  party,) 
obtains  an  In- 
terpleader 
rule,  the  Court 
will  not  stay 
proceedings 
against  him, 
instituted  by 
the  claimant, 
unless  the 
sheriff  hat  M 
given  him 
notice  of  his 
application. 

If  after  the 
rule  nut  has 
been  obtained, 
the  sheriff  rfi 
withdraws 
from  posses- 
sion bv  the 
directions  of 
the  execution- 
creditor,  and 
subsequently 
comes  to  mak« 
the  rule  abso- 
lute, the  Court 
will  make  him 
pay  the  plain- 
tiff's costs, 
but  not  those 
•f  the  exteufoa  -creditor. 


J£ENNEDY,  on  a  former  day  in  this  Term  (January  23d),  had  obtained 
a  rule  nisi,  under  the  Interpleader  Act,  on  behalf  of  the  defendant 
(a  sheriff  who  had,  under  an  execution,  seized  goods  claimed  by  the  plaintiff), 
calling  upon  the  plaintiff  and  the  execution-creditor  to  appear  and  state  their 
claims ;  but  as  no  notice  had  been  given  to  the  plaintiff  of  the  intended  appli- 
cation, the  Court  refused  to  stay  the  proceedings. 

Wilde,  Serjt.,  now  appeared  for  the  plaintiff,  and  Bar  stow  for  the  execution- 
creditor,  when  it  appeared,  that  on  January  the  25th,  the  sheriff  had  with- 
drawn from  possession,  by  the  direction  of  the  execution-creditor. 

Wilde,  Serjt,  prayed  for  costs  on  behalf  of  the  plaintiff,  inasmuch  as  the 
sheriff  ought  not  to  have  brought  him  before  the  Court,  but  ought  to  have 
abandoned  the  rule  after  he  had  withdrawn  from  possession. 


Kennedy  contended,  that  it  was  necessary  to  bring  the  parties  before  the 
Court,  in  order  to  bar  the  claim  of  the  execution-creditor,  and  in  order  that 
the  Court  might  stay  the  action  commenced  by  the  plaintiff.  The  plaintiff 
had  been  nowise  damnified  by  the  course  adopted.  The  claimant  had  deli- 
vered his  brief  to  counsel  before  the  sheriff  was  directed  to  withdraw. 

TiNDAL,  C.  J.— The  plaintiff  has  been  damnified  by  being  obliged  to  attend 
by  counsel.  The  Court  cannot  take  notice  of  the  fact  about  the  delivery  of 
the  brief.     The  sheriff,  when  he  withdrew  from  possession,  should  have  given 
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notice  to  the  plaintiff  not  to  appear.     The  sheriff,  therefore,,  must  pay  the    CWwm_Pfca#, 
plaintiff  his  costs.  Bu&leioh 

V. 

Barstow  then  applied  for  the  costs  of  the  execution-creditor. 

Tixdal,  C.  J. — He  has  no  right  to  them.    It  was  his  own  fault  that  he  ap- 
peared after  having  abandoned  his  title. 

Rule  accordingly. 


PlSANI  V.  LAWSON.  Jan.  30. 

rPHIS  was  an  action  of  libel,  by  a  dragoman  of  Turkey,  against  the  pub-  A  rule  to 

Usher  of  the  Times  newspaper.  mane™  ^ 

The  defendant  had  obtained  time  to  plead  on  the  usual  terms,  and  also  a  cording  to  an 

rule  to  plead  several  matters ;  and  in  the  abstract  delivered  was  one,  that  the  yered,  having 

plaintiff  was  "  an  alien."  J*"  obtaind 

~~        .        <■  ■•  i  *        m.  i  i         i  .     .«.  ..        ,  by  consent, 

The  plea  delivered  was  to  the  effect,  that  the  plaintiff  was  an  alien  born,  one  of  which 
that  he  had  never  been  naturalized  or  domiciled  in  this  country,  and  that  he  pi"n^ff  w„ 
did  not  trade  here  as  a  merchant  or  otherwise.  '  *n ,*!ien,;" 

the  defendant 
delivered  a 

/.  W.  Smith,  on  a  former  day  in  this  Term,  had  obtained  a  rule  nisi,  to  J^^w'th 

strike  out  this  plea,  or  to  sign  judgment  notwithstanding,  upon  the  ground,  plaintiff  was 

First,  that  the  plea  was  not  issuable ;  and,  Secondly,  that  it  was  virtually  a  1^*"  th*e 

plea  in  abatement,  and  therefore,  having  been  delivered  after  four  days  from  Court  refused 

the  date  of  the  declaration,  was  irregular.  8UCh  pjea# 

Wilde,  Serjt.  (with  whom  was  Piatt,),  now  shewed  cause. — The  defend- 
ant's mode  of  application  was  incorrect;  he  should  have  demurred  if  he 
thought  the  plea  objectionable.  It  appeared  also,  that  the  rule  to  plead 
several  matters  had  been  obtained  by  consent  of  the  defendant.  He  was 
stopped  by  the  Court 

/.  W.  Smith  in  support  of  the  rule. — Although  in  Smith  v.  Bacheell(a), 
Park,  J.f  said,  "  In  future,  on  a  rule  to  plead  several  matters,  we  shall  re- 
quire the  substance  of  the  pleas  to  be  stated  to  us,  in  order  to  ascertain 
whether  tbey  are  fit  pleas  to  put  on  the  record  or  not ;"  and  the  same  rule 
was  afterwards  recognized  in  Jones  v.  Studd(6);  yet  in  practice,  especially 
since  the  rule  of  T.  1  W.  4,  s.  13,  the  rule  to  plead  several  matters  was  ob- 
tained almost  as  a  matter  of  course.  In  Bones  v.  Punter  (c),  it  was  stated, 
that  such  a  rule  was  always  a  matter  of  course  in  the  King's  Bench, — [  Tmdal, 
C.  J. — In  this  Court  it  has  in  most  cases  been  a  rule  nisi  (cf).] — As  to  the 
rule  having  been  drawn  up  by  consent,  the  abstract  gave  no  notice  to  the 

f«)  4  Bing.  512;  S.  C.  1  M.  &  P.  (c)  2  B.  &  A.  777. 

33a  (d)  Sec  Tidds  Prac.  9th  ed.  484—6 ' 

(*)  4  Bing.  663;  S.  C.  1  M.  &  P.  48$;  607,  8.  ^^^ 
C43 
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Law  son. 


CommtmPUat.  plaintiff  of  the  real  nature  of  the  plea,  whether  it  would  be  in  abatement  or 
Pisawi        in  ***>  lt  merely  stated  that  the  plaintiff  was  an  alien,  and  gave  no  explana- 
tion of  that  term.     The  plea  is  clearly  bad. — [Bosanquet,  J. — Supposing  it  is, 
can  we  strike  it  out  upon  rn6tion  ?] — When  a  plea  is  palpably  out  of  the 
regular  course,  the  Court  will  do  so,  Blewilt  v.  Marsden  (e). 

Tindal,  C.  J. — I  can  see  no  reason  in  this  case  why  we  should  deprive  the 
defendant  of  his  writ  of  error;  which  we  should  do  if  we  were  to  accede  to  the 
present  application,  and  strike  out  this  plea  upon  motion.  I  abstain  there- 
fore from  giving  any  opinion  upon  the  present  occasion,  whether  the  plea  be 
good  or  not;  but  if  it  be  good,  1  take  it,  it  must  be  a  plea  in  bar,  for  it  is 
not  like  the  plea  of  alien  enemy. 


The  other  judges  concurring ; 

(<•)   10  East,  237. 


Rule  discharged. 


Jan.  30. 


Bartrum  v.  Williams  and  two  others. 


Three  (Mend-    rPHIS  was  an  action  upon  a  promissory  note,  made  by  two  of  the  defendants 

ants  wptb  •**  1        .1  •    1    ,        i 1     j. 1 +*_       1   /»       1       „     TTT>if  « 


ants  were 
arrested  upon 
a  promissory 
note ;  one  of 
whom,  the 
administratrix 
of  one  of  the 
makers,  was 
discharged. 
The  plaintiff 
declared 
apainst  the 
other  two 
only,  who 
took  several 
steps  in  the 
cause: — Held, 
on  an  applica- 
tion to  set 
aside  the  de- 
claration, that 
the  irregula- 
rity in  the 
declaration 
was  waived 
on  behalf  of 
the  two;  the 
third  defendant 
not  being  pro- 
perly before 

Quare,  where  on  behalf  of  all  three  defendants,  could  not  be  acceded  to,  as  there  was  no 
a  party  has        declaration  against  one  of  them ;  and  insisted  that  the  various  steps  which  had 
been  taken  since  the  delivery  of  the  declaration,  amounted  to  a  waiver  of  any 
irregularity.     He  was  stopped  by  the  Court. 


and  a  third  party  deceased,  to  whom  the  defendant  William*  was  ad- 
ministratrix. All  the  three  defendants  had  been  arrested ;  the  administratrix 
after  remaining  in  jail  a  week,  was  discharged  under  a  judge's  order,  upon 
entering  a  common  appearance ;  the  other  two  defendants  remained  in  prison 
The  attorney  who  acted  on  behalf  of  all  three  defendants,  had  demanded  a 
declaration,  which  was  delivered  against  two  only,  omitting  the  defendant 
Williams  ;  and  the  other  two  defendants  had  since  obtained  time  to  plead, 
and  taken  several  other  steps  in  the  cause. 

E.  V.  Williams,  on  a  former  day  in  this  Term,  applied  on  behalf  of  the  de- 
fendant Williams  for  a  rule  to  shew  cause  why  the  declaration  and  all  subse- 
quent proceedings  should  not  be  set  aside,  on  the  ground  of  irregularity.  A 
similar  application  had  been  made  to  Bosanquet,  J.,  at  chambers,  who  had  re- 
ferred the  matter  to  the  Court.  The  object  of  the  application  was,  that  the 
defendant  Williams,  might  nan  pros,  the  plaintiff,  with  a  view  to  bringing  an 
action  against  him  for  a  malicious  arrest.  At  the  suggestion  of  the  Court, 
the  learned  counsel  took  the  rule  nisi,  on  behalf  of  all  three  defendants. 

Butt  now  shewed  cause. — He  contended,  that  the  application,  being  made 


who  by  law 
ought  not  to 
have  been, 
whether  in 
an  action  for 
a  malicious 
arrest,  it  is 
necessary  to 
shew  the  de- 
termination of  the  former  suit. 


E.   V.   Williams,  in  support  of  the  rule.— rThe  defendant  Williams  ought 
not  to  suffer  by  the  laches,  if  any,  on  the  part  of  the  other  defendants  ;  but 
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Bartrum 

V. 

Williams. 


lhc  writ  being  against  three,  and  the  declaration  against  two  only,  it  was  an  Contm  pua*. 
irregularity  which  was  not  waived,  by  the  two  defendants  having  obtained  time 
to  plead,  Woodcock  v.  Kilby  («i).  Besides,  the  rules  as  to  waiver  of  irregu- 
larities was  not  applied  so  strictly  in  the  case  of  prisoners,  as  in  other  cases, 
Rock  v.  Johnson  (b),  Taylor  v.  Slater  (c).  The  non  pros,  in  the  action  can 
only  be  entered  against  all  three  defendants ;  and,  unless  it  is  entered,  the 
administratrix,  who  has  been  most  improperly  arrested,  will  be  deprived  of 
her  remedy  for  that  injury. 

TniDAL,  C.  J.— I  do  not  wish  to  give  any  opinion  on  that  point ;  but  it  may 
be,  that  where  a  party  has  been  arrested,  who  by  law  ought  not  to  have  been, 
it  might  not  be  necessary  to  shew  the  determination  of  the  former  suit :  but 
f  think  we  must  consider  this  as  an  application  by  two  defendants  to  set  aside 
a  declaration  against  them  for  irregularity ;  for  the  third  defendant,  Williams, 
is  not  properly  before  the  Court  Now  with  regard  to  those  two  defendants, 
it  appears  there  has  been  a  continued  series  of  waivers  of  the  irregularity  on 
their  part,  long  after  they  must  have  known  their  rights.  The  rule,  therefore, 
must  be  discharged. 


The  other  judges  concurred. 


Rule  discharged. 


«r)  I  M.  &  W.  41 ;  S.  C.  1  Gale, 
405;  4D.  P.  C.  730. 

(b)  4  D.  P  C.  405;  S.  C.  1  Tyr.  & 
Or.  43. 

(e)  2  Scott,  839.  And  see  Sharpe  v. 
</«&juo»,  1  Hodg.  298 ;  2  Bing.  N.  C. 


246;  2  Sc.  405;  4  D  P.  C.  324,  ace.  : 
Primrose  v.  Baddeley,  2  C.  &  M.  468  ; 
4  Tyr.  370;  2  D.  P.  C.  350;  Fowell  v. 
/Vfre,  2  Har.  &  Wol.  379;  1  N.  &  P. 
227 ;  5D.P.  C.  276;  Robins  v.  Grant, 
1  WiL  Woll.  &  Dav.  373,  cent 


Doe,  dem.  John  Simpson  and  Mary  Rothery  v.  Thos.  Simp-      Jan.  si. 
son,  Mary  Blesard,  Dorinda  Simpson,  Truzwell  Cart- 
ledge  and  Edward  Earnshaw. 

rT*HIS  was  an  action  of  ejectment,  and  the  following  facts  were  submitted  for  a  devise  of 
the  opinion  of  this  Court,  in  the  form  of  a  special  case : —  ^^iftrnwe 

John  Simpson,  of  Knaresborough,  in  the  county  of  York,  surgeon,  being  there  was  no 
letsed  in  bis  demesne  as  of  fee  of  certain  freehold  premises  in  the  said  county,  tart)°to  the"" 
and  being  also  seised  in  fee,  according  to  the  custom  of  the  manor  of  Knares-  testator's  son, 
borough,  of  certain  copyhold  premises,  which  he  had  duly  surrendered  to  the  Was  his"eir- 
«e  of  his  will  at  a  Court  holden  for  the  said  manor,  on  or  about  the  5th  of  J|^JW-^  JJJjJ 
.ftfey,  1803 ;  and  being  also  seised  in  fee  according  to  the  custom  of  the  forest  if  he  should 
</  Knaresborough  of  the  residue  of  the  premises,  which  were  parcel  of  the  said  ]^v7ng  ^ny 
Cjre*t,  and  which  he  had  also  duly  surrendered  to  the  use  of  his  will,  on  the  child  ot chil- 
«**d  5tb  of  May,  1803;  by  his  last  will  and  testament  in  writing,  bearing  over'tofive 
dale  the  l£th  of  December,  1803,  duly  executed,  after  bequeathing  the  inte-  SdB»^f  the 
rest  of  2,600/.  to  hid  wife  for  life,  and  the  principal,  after  her  death,  to  her  testator:— 
children  absolutely,  and  after  devising  a  freehold  estate  at  Hampsthwaite,  then  x&I'unSir 

this  devise, 
took  a  conditional  fee  at  common  law,  which  merged  the  former  estate  in  the  possibility  of 
rererter  cast  upon  him  by  descent,  (as  heir-at-law  of  the  testator),  and  gave  him  the  fee- 
simple. 
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Common  PUm.  If  the  Court  should  be  of  opinion,  that  under  the  will  of  the  said  J.  £, 
DoTdem  surgeon,  the  premises  in  question,  on  the  death  of  Dr.  /.  S.  without  issue, 
Simmo*  '  vested  in  Mary,  the  wife  of  /.  B.;  T.  S. ;  F  K.  S. ;  D.  A.  S. ;  and  D.  8..  the 
Simpson,       verdict  was  to  be  entered  generally  for  the  defendants. 

If  the  Court  should  be  of  opinion,  that  on  the  death  of  Dr.  /.  &  without  issue, 
the  premises  in  question  descended  on  the  right  heir  of  /.  S.,  surgeon,  then 
the  verdict  was  to  be  entered  for  the  lessors  of  plaintiff  on  the  demise  of  the 
said  lessor  /.  &,  and  for  the  defendants  on  the  other  demise. 

If  the  Court  should  be  of  opinion  that  a  title  had  not  been  proved  in  either 
of  the  lessors  of  the  plaintiff,  then  a  verdict  was  to  be  entered  generally  for 
the  defendants. 

Sir  W.  Follett,  for  the  lessors  of  the  plaintiff,  contended,  that  Dr.  /.  &  took 
under  the  will  a  fee  conditional  at  common  law,  which  merging  in  the  pos- 
sibility of  reverter  in  him,  (as  heir  at  law  of  the  testator,)  he  took  an  abso- 
lute fee  simple. 

First ;  If  the  premises  in  question  had  been  freehold,  the  words  of  the 
devise  would  have  conferred  an  estate  tail  upon  Dr.  /.  S.f  with  a  limitation 
over  to  the  five  illegitimate  children,  so  that  he  might  have  suffered  a  recovery, 
barred  the  limitation  over,  and  had  the  absolute  disposal  of  the  estate.     The 
rule  is  laid  down  in  Powell  on  Devises,  (6),  that  "  expressions  referring  to  a 
dying  without  issue,  are  construed  to  import  a  general  indefinite  failure  of 
issue,  i.  e.  a  failure  of  issue  at  any  period  ;  consequently,  following  a  preced- 
ing devise  to  the  person  whose  issue  is  so  referred  to,  they  create  in  him  an 
estate  ta*7."    The  author  proceeds  to  say,  that  "  where  the  expression  used 
is  leaving  no  issue,  applied  to  real  estate,  it  also  means  an  indefinite  failure 
of  issued  although  the  rule  is  different  where  the  expression  is  applied  to 
personal  estate,  Walter  v.  Drew  (c),  Br  ice  v.  Smith  (d),  Doe,  dem.  Ellis  v. 
Ellis  (e),  Dansey  v.  Griffiths  (/),  Doe,  dem.  Scott  v.  Roach  (g).    There  are 
certain  cases,  which  are  exceptions  to  this  rule,  where  expressions  are  used, 
which  manifestly  import  that  the  failure  of  issue  contemplated  by  the  tes- 
tator, was  a  failure  at  the  time  of  the  death  of  the  devisee ;  in  these  cases,  in 
order  to  give  effect  to  the  intention  of  the  testator,  the  words  are  held  to  create 
an  executory  devise,  Pells  v.  Brown  (A),  Porter  v.  Bradley  (i),  Glover  v. 
Monckton  (j),  but  none  of  these  exceptions  have  any  application  to  the 
present  case.     The  effect  of  the  decisions  is,  that  the  word  "  heirs,"  when 
coupled  with  the  condition  of  dying  without  issue,  means  heirs  of  the  body. 
The  words  in  the  present  devise  are,  "  without  leaving  any  child  or  chil- 
dren," but  they  are  equivalent  to  the  expression, "  without  leaving  any  issue** 
Broadhurst  v.  Morris  (k),  and  the  cases    there  cited;  especially   Wilde* 
case  (I),  Davie  v.  Stevens  (m),  Doe,  dem.  Smith  v.  Webber  (it). 

Secondly ;  where  the  words  used  would  create  an  estate  tail,  if  the  pre* 
mises  were  freehold,  they  create  a  conditional  fee,  if  the  premises  are  copy- 
hold, and  there  is  no  custom  of  entailing  in  the  manor,  Rowden  \ .  Mai*- 

(b)  Ed.  Jarman,  vol.  2,  565 ;    the  (A)  Cro.  Jac.  590. 

whole  of  the  2d  volume  is  by  Mr.  Jar-  (t)  3  T.  R.  143. 

man,  see  Editor's  preface,  xi.  (j)  3  Bing.  13;  S.  C.  10  Moo.  453L 


Ce)  Com.  R.  372.  (k)  2  B.  &  *d.  1- 

(d)  Willes,  1.  (/)  6  Kep.  17,  b. 

(c)  9  East,  382.  *  -        — 

(/)  4  M.  &  S.  61. 
W5M.&  S.  482. 


(m)  Doug.  321. 
(n)  1B.&A.  7i3. 
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ter  (o),  Fallen  v.  Middleton  (p),  Moore  v.  Moore  (q),  Roe,  dem.  Crow   CammonPleat. 
t.  Balawere  (r),  Doe,  dem.  Spencer  v.  Clark  («). 

Thirdly.  A  remainder  cannot  be  limited  upon  a  conditional  fee  at  common 
law,  even  though  the  condition  be  not  performed ;  such  a  limitation  after 
even  t  base  or  qualified  fee  being  void.  The  statute  de  donis  (/),  introduced 
a  new  kind  of  inheritance  (that  in  fee-tail),  which  admits  of  a  remainder  over. 
Co.  Litt.  IS,  a,  19,  b.  Winchester's  Case  (u),  Willion  v.  Berkley  (v),  2  Inst 
336.  Bole  v.  Horton  (w)>  Earl  of  Stafford  v.  Buckley  (x),  Badham  v. 
Skee  (y),  Bithep  of  Seder  and  Man  v.  E.  of  Derby  («).  Therefore,  if  Dr. 
/.  &  takes  a  fee  conditional,  it  would  merge  in  the  possibility  of  reverter  in 
him  as  heir  at  law,  and  he  would  take  an  absolute  fee.  The  whole  of  this 
third  proposition  was  conceded  by  the  counsel  for  the  defendants. 

Starkie,  for  the  defendants. — Dr.  /.  S.  took  an  estate  in  fee,  subject 
to  the  executory  devise  to  the  five  illegitimate  children.  The  case  turns 
upoo  the  effect  to  be  given  to  the  words,  "  if  my  son  Dr.  /.  S.  shall  die 
without  leaving  any  child  or  children."  The  general  rule  is,  that  words  in  a 
will  are  so  to  be  construed,  as  best  to  effectuate  the  testator's  meaning,  pro- 
vided such  construction  be  not  opposed  to  any  technical  rule  of  law ;  the 
words  of  this  devise,  naturally  mean  dying  without  leaving  any  children  living 
at  the  time  of  the  devisee* s  death;  and  the  natural  construction  is  the  best  to 
adopt,  Pinbury  v.  Elkin  (a).  That  was  the  case  of  a  claim  of  personalty  ; 
and  the  general  distinction  referred  to  on  the  other  side  as  to  a  different 
mode  of  construction,  with  regard  to  realty  and  personalty  is  admitted.  In 
cases  of freehold*  the  technical  or  artificial  construction  is  adopted,  Purefoy 
v.  Rogers  (b) ;  and  words  of  this  description  are  construed  to  mean  an 
indefinite  failure  of  issue,  but  applied  to  personal  estate,  they  import, 
leaving  issue  at  the  death,  according  to  the  natural  or  vulgar  construction, 
2  Powell  on  Devises,  566,  Denn,  d.  Geering  v.  Shenton  (c),  GoodHtle,  d. 
Peaks  v.  Pegden  (rf),  Crooke  v.  De  Vandes  (e),  Campbell  v.  Harding  (/) ; 
sod  the  same  words,  even  in  the  same  will,  may  have  a  different  sense,  accord- 
ing as  they  refer  to  realty  or  personalty,  Forth  v.  Chapman  (g).  The 
reason  for  this  distinction  is,  that  freehold  property  is  entailable,  but  per- 
ww/  property  is  not ;  but  even  in  some  cases  where  property  might  be  en- 
tailed, these  words  have  been  held  not  to  import  an  indefinite  failure  of  issue, 
Doe,  d.  Smith  v.  Wedder  (A),  Lord  Glenorchyv.  BosviUe  (s),  Doe,  dem. 
(Nottoway  v.  Smith  (j);  such  therefore  being  the  reason  of  the  rule,  it  applies 
equally  to  the  property  in  question,  which  is  copyhold,  not  entailable  by  the 
custom  of  the  manor.     Formerly  it  was  held  that  there  could  be  no  limitation 


(•)  Cro.  Car.  42. 

(p)  9  Mod.  483;  ed.  Leach. 

fi)  Arab.    279;    S.  C.  2  Ves.  sen. 
556,601. 

ir)5T.  R.  104. 

It)  5B.  &A.  458. 

(  )  Westm.  2,  13,  E.  1. 

(«)  3  Rep.  1,  a.3,b. 

(?)  Plowd.  223,  227 ;  see  also  pp. 
^5,239,241,248,249,252. 

")  Vaughao,  360. 

(*)  2  Vea.  sen.  170,  180. 
,  <j)  7  Ring.  695 ;  S.  C  1  Moo.  &  S. 
U;lMjlne&K.32. 

Tout 


(z)  2  V>g.  »en.  337,  354,5;  see  also 
Dy.  4,  pi.  10,  Piggott  on  Recoveries,  21. 
(«)  1  P.  Wins.  563. 
(6)  2Saund.  388. 

(c)  lCowp.410. 

(d)  2  T.  R.  720. 
(0  9  Ves.  197. 

(f)  2  Russ.  &  Mylne,  390. 

(g)  1  P.  Wins.  6&. 
(X)  1  B.  &  A.  713. 

(i)  Ca.  Temp.  Talbot,  4. 
0)  5  M.  &  S.  126 


Simpson. 
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Common  Pleat,  over,  after  a  devise  in  fee  (k),  but  that  rule  was  afterwards  departed  from  in 
Doe,  dem.  WeUock  v.  Hammond  (/).  There  are  no  words  in  this  case  sufficient  to 
Simpson       create  a  conditional  fee,  and  the  words  of  limitation  cannot  be  rejected. 

Sir  W.  Folleft,  in  reply. — It  is  contended,  that  the  words  in  question  can- 
not operate  as  a  remainder  after  a  conditional  fee ;  they  cannot  operate  as  an 
executory  devise  over,  for  it  would  be  too  remote;  they  must  therefore 
import  an  indefinite  failure  of  issue,  and  the  lessors  of  the  plaintiff  are  en- 
titled to  recover.     The  authorities  are  conclusive  that  such  would  be  the 
interpretation  of  the  words,  if  this  were  a  case  of  freehold}  but  it  is  said, 
that  this  rule  does  not  apply  to  a  case  of  copyhold  where  there  is  no  custom 
to  entail ;  but  no  authority  has  been  cited  for  that  position.     It  is  attempted 
to  assimilate  this  to  a  bequest  of  personal  property ;  but  if  it  were,  then  Dr. 
J.  S.  would  take  the  absolute  interest  therein,  so  that  the  construction  con- 
tended for  by  the  plaintiff  would  not  apply.     The  intention  of  the  testator 
will  undoubtedly  always  be  favoured;  but  however  manifest,  it  never  can  be 
carried  into  effect,  contrary  to  the  established  rules  of  law,  Campbell  v. 
Harding,     The  reason  which  has  been  given  for  the  distinction  between  real 
and  personal  property,  is  not  the  correct  one ;  the  true  reason  is  given  by  the 
Lord  Chancellor,  in  Forth  v.  Chapman,  vis.,  "  the  reason  why  a  devise  of  a 
freehold  to  one  for  life,  and  if  he  die  without  issue,  then  to  another,  is  deter- 
mined to  be  an  estate-tail,  is  in  favour  of  the  issue  (m),  that  such  may  have 
it,  and  the  intent  take  place;  but  there  is  the  plainest  difference  betwixt  a 
devise  of  a  freehold,  and  a  devise  of  a  term  for  a  years ;  for  in  the  devise  of 
the  latter  to  one,  and  if  he  die  without  issue,  then  to  another;  the  wrrds  (if 
he  die  without  issue)  cannot  be  supposed  to  have  been  inserted  in  favour  of 
such  issue,  since  they  cannot  by  any  construction  have  it  (n)."     Although 
this  distinction  is  now  finally  settled,  Daintry  v.  Daintry  (©),  Cooke  v.-Z>e 
Vandes  (p),  yet  it  has  not  escaped  animadversion  (q),  and  the  Court  will 
not  now  extend  and  diversify  that  distinction. 

The  Court  took  time  to  consider;  and  the  judgment  was  now  delivered  by 
Tindal,  C.  J. — The  claims  of  the  respective  parties,  opposed  to  each  other 
in  this  ejectment,  will  be  found  to  depend  upon  the  question,  what  estate  was 
taken  by  Dr.  John  Simpson,  under  the  will  of  his  father,  set  out  in  the  special 
case.     On  the  part  of  the  lessors  of  the  plaintiff,  it  is  insisted,  that  he  took 
an  estate  in  the  nature  of  a  conditional  fee  at  common  law,  and  that  the  de- 
vise over  to  the  five  illegitimate  children  of  the  testator  was  void  either  as  a 
remainder  or  an  executory  devise  ;.as  a  remainder,  inasmuch  as  no  remainder 
can  be  limited  upon,  or  after  a  conditional  fee ;  and  void  as  an  executory  de- 
vise, inasmuch  as  it  was  limited  after  a  general  failure  of  issue  of  the  first 
taker,  and  is  therefore  too  remote.     On  the  part  of  the  defendants,  it  is  con- 
tended, that  Dr.  John  Simpson  took  an  estate  in  fee  with  an  executory 
devise  over  to  the  testator's  five  children,  in  the  event  of  his  dying  without 
leaving  issue  at  the  time  of  his  death,  and  that  such  executory  devise  took 

(*)  Dy.  33,  pi.  12.  (p)  9  Ves.  197, 203. 

(I)  Cro.  El.  204.  (g)   See  per  Lord  Thurlow,  C,    in 

(m)  See  also  Target  v.  Gaunt,  1  P.      Biggs  v.  Bensley,  1  Bro.  C.  C.   170, 

Wms.  432.  per  Xord  Kenyon,  C.  J.,  in  Porter   ▼. 

(n)  1  P.  Wms.  667.  Bradley,  3  T.  R.  146. 
(o)  6  T.  R.  307. 
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effect  upon  his  death  without  issue.    We  are  of  opinion,  that  upon  the  pro-    Common  Pleat. 
per  construction  of  this  will,  with  reference  to  the  subject  matter  of  the  devise, 
Dr.  John  Simpson,  the  devisee,  took  a  conditional  fee,  and  that  the  limita- 
tion over  to  the  five  children  was  void,  either  as  a  remainder  or  an  executory 
derise.     The  devise  to  Dr.  John  Simpson,  as  it  occurs  in  the  first  part  of  the 
will,  is  in  these  terms,  "  To  him,  his  heirs,  and  assigns,  for  ever,  but  if  it 
shall  happen,  that  he  shall  die  without  leaving  any  child  or  children,"  then 
over  to  the  five  illegitimate  children  of  the  testator.    But  whatever  might 
hare  been  the  construction  of  this  devise,  if  nothing  more  had  been  expressed 
upon  it  in  the  will,  we  think  the  testator  has  in  a  subsequent  part  of  the  will 
expressly  declared  his  own  meaning  of  the  devise  to  be,  if  the  first  taker 
should  die  "  without  issue."     Now  it  is  unnecessary  to  cite  authorities  to 
shew  that  under  such  a  devise,  if  the  subject  matter  had  been  land  of  freehold 
tenure,  the  devisee,  Dr.  John  Simpson,  would  have  taken  an  estate  tail 
therein,  and  the  devise  over  would  have  been  good  as  a  remainder.     But  as 
the  land  in  question  is  copyhold,  and  as  it  is  well  established,  that  copyhold 
land  is  not  within  the  Statute  de  donis,  and  therefore  not  capable  of  being 
entailed,  unless  there  is  a  custom  in  the  manor  of  which  it  is  holden  to  create 
estates  tail  therein ;  and  as  it  is  expressly  found  in  the  special  case,  that  no 
such  custom  exists  in  either  of  the  manors  whereof  the  copyhold  lands  in 
question  are  respectively  parcel ;  it  follows  necessarily  that  the  devisee  could 
not  take  an  estate  tail  under  these  words,  but  that  he  could  only,  as  we 
think  he  did  in  fact,  take  that  estate  which  such  words  would  have  created 
before  the  Statute  de  donis  was  passed,  that  is  a  fee-simple  conditional  at 
common  law.    And  it  is  the  necessary  consequence  of  holding  the  devisee  to 
hsve  taken  such  estate,  that  no  remainder  over  can  be  limited  or  grafted  upon 
it,  there  being  nothing  left  of  the  original  fee-simple,  but  a  bare  possibility  of 
reverter  to  the  donor.    And  this  brings  us  to  the  main  and  principle  conten- 
tion on  the  part  of  the  defendants,  namely,  that  even  admitting  the  estate 
Ukeo  by  Dr.  /.  Simpson  to  be  a  conditional  fee  at  common  law,  and  that  the 
fanitatkm  over  to  the  Gve  children  cannot  be  good  by  way  of  remainder,  yet 
that  such  limitation  may  be  good  by  way  of  executory  devise.     The  argu- 
ment on  this  point  on  the  part  of  the  defendants  appears  to  stand  thus :  •  that 
a  limitation  after  a  general  "  dying  without  issue,"  receives  a  different  con* 
structioo  according  to  the  subject  matter  of  devise ;  that  if  the  devise  be 
of  real  estate,  the  words  above  mentioned  are  construed  to  mean  a  general 
failure  of  issue,  and  thereby  give  the  first  taker  an  estate  tail,  and  the  devise 
over  becomes  good  as  a  remainder ;  but  that  if  the  devise  be  of  leaseholds  or 
personalty  in  which  no  estate  tail  can  properly  exist,  the  same  words  are 
construed  to  mean  a  "  dying  without  issue,  living  at  the  death  of  the  first 
faker."     And  it  is  observed,  that  this  distinction  is  so  well  established,  that 
Lord  Chancellor  Macclesfield,  in  the  case  of  Forth  v.   Chapman,  interprets 
:i>se  Tery  same  words,  in  the  same  will  in  a  different  sense,  according  as 
they  were  applied  to  real  estate  or  personalty.     It  is  urged,  therefore,  that  as 
the  first  taker  cannot  take  an  estate  tail  in  the  premises  devised  by  reason  of 
'be  tenure  of  the  property,  so  that  the  limitation  over  cannot  be  good  by  way 
/remainder;  so  in  order  to  effectuate  the  manifest  intention  of  the  testator, 
-fc  failure  of  issue  must  be  restricted  "  to  the  dying  without  issue,  living 
ix  tie  death  of  the  first  taker,"  so  as  to  make  the  limitation  over  good,  by 
*?>  of  executory  devise.      But  admitting  the  position  laid  down  by  the 
4/rcdants  to  be  just,  when  applied  to  the  case  of  leasehold  or  personalty,  we 

12 


116  TERM  REPORTS  in  the  COMMON  PLEAS. 

Common  PUat.  can  eee  no  reason  for  holding  it  applicable  to  the  case  now  before  us.    In  the 
DoE?dem.      flrst  place>  tne  subject  matter  of  the  devise  in  the  present  case  is  real  estate, 
Simpson       not  personalty.     If  therefore,  the   rule  of  construction  depends  upon  the 
Simpson.      nature  of  the  property  devised,  being  real  or  personal  estate,  the  same  con- 
struction must  lie  allowed  to  apply  in  this  case,  which  must  be  admitted  to 
be  the  proper  construction,  with  respect  to  the  devise  of  property  of  freehold 
tenure,  in  the  same  terms.     But  it  appears  to  us  in  the  ne.xt  place,  that  the 
true  principle  of  the  distinction  above  adverted  to  is  this,  that  in  the  case  of 
property  descendible  to  heirs,  the  words  of  the  devise,  by  restricting  the 
general  sense  of  the  word  "  heirs,"  amount  to  the  limitation  of  an  estate,  "  to 
the  devisee  and  the  heirs  of  his  body  ;"  which  limitation,  in  cases  where  the 
Statute  de  donis  does  not  apply,  conveys  a  fee  conditional,  and  when  that 
Statute    does  apply,   conveys  an  estate  tail;    that  the  estate  so  limited 
descends  in  either  case  to  the  heirs  special  of  the  first  taker,  subject  in  the 
former  to  be  defeated  after  the  birth  of  the  issue;  and,  in  the  latter,  by  a  common 
recovery — that  is,  subject  to  the  consequences  which  necessarily  belong  to  the 
nature  of  such  estates  respectively.     If  then,  according  to  the  established 
rule  of  construction,  the  words  employed  by  the  testator  convey  a  legal 
estate  ot  inheritance  to  the  first  taker,  and  the  heirs  of  his  body,  they  ought 
not  at  the  same  time  to  be  so  construed  as  to  create  an  executory  devise, 
and  thereby  restrain  the  right  of  alienation  by  the  tenant  of  the  fee  condi- 
tional, or  by  the  tenant  in  tail,  as  the  case  may  be,  in  a  manner  not  allowed 
by  law.     In  the  case  of  leasehold  property  given  to  a  man  and  his  heirs, 
"  and  if  he  die  without  leaving  issue  then  over,''  the  devisee  can  by  no  con- 
struction take  any  legal  estate  of  inheritance,  either  in  fee-simple,  or  fee-con- 
ditional, or  fee- tail ;  for  an  estate  of  leasehold  can  never  descend  to  his  heirs, 
either  general  or  special.     Some  other  construction  must  therefore  of  neces- 
sity be  put  upon  the  testator's  meaning,  and  the  only  question  must  be, 
whether  he  meant  to  give  the  estate  absolutely  to  the  first  taker,  or  in  such 
manner  as  may  authorize  the  Court  to  give  effect  to  the  intention  of  the 
testator  of  providing  for  the  ulterior  objects  of  his  bounty  by  executory 
devise.     Rut  in  the  case  of  real  property,  where  the  first  taker  is  held  to 
take  in  fee-tail,  the  primary  intention  of  the  testator  is  carried  into  effect 
for  the  estate  (if  not  destroyed  by  the  act  of  the  party  himself),   must  in 
the  course  of  descent  pass  in  succession  to  the  different  descendants  of  the 
first  taker,  until  all  the  issue  are  extinct.     And  although  no  devise  over  can 
be  limited  upon  the  conditional  fee,  the  intention  of  the  testator  is  carried 
into  effect  so  far  as  by  law  is  possible.     We  therefore  think  Dr.  John  Simp- 
eon  took  under  his  father's  will  a  fee  simple,  conditional  at  common  law,  and 
that  upon  the  death  of  the  father,  the  possibility  of  reverter  in  the  father 
descended  to  and  came  upon  the  son,  and  that  the  fee-simple  absolute,  and 
the   fee-simple  conditional    coming   together,    the    fee-conditional    merged 
therein,  according  to  the  doctrine  laid  down  by  Lord  Hardwicke,  in  2  Vescy* 
sen.  354  (r);  and  the  consequence  necessarily  follows,  that  being  seized  of  the 
fee-simple,  it  passed  by  his  will  to  ihe  lessors  of  the  plaintiff,  in  the  propor- 
tions in  which  it  stands  devised  to  them  ;  and  that  the  verdict  should  there- 
fore lie  entered  for  the  plaintiff,  in  the  proportion  of  two-thirds  on  the  demise 
of  John  Simpson,  and  one-third  on  the  demise  of  Mary  Rot  her y. 

Judgment  lor  the  plaint  iff  accordingly. 

(r)  In  The  Bishop  ofSodor  and  Man  v.  The  Earl  ofDerhv. 
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Hannah  v.  Willis. 


Common  Picas. 


A  CAPIAS  having  issued  against  the  defendant  on  the  26th  April,  for  200/. ;  A  capiat  hav- 

on  the  same  day  he  deposited  that  sum,  together  with  10/.  with  the   J^^"^ 
jberifTs  officer,  pursuant  to  the  Statute  43  Geo.  3,  c.  46,  s.  2  (a).     The  defendant  for 
sheriff's  officer,  notwithstanding  repeated  applications  to  him  by  the  defend-  posited  tost 
ant's  attorney  to  pay  the  money  into  Court,  did  not  do  so  till  the  evening  of*8Ur"  •»*  l<&: 

i    «~  ,  .  *  i      «         i        *       i.      i   4*      i  •      i    ••        «m    «m  the  hands 

the  5th  May,  which  was  the  last  day  for  the  defendant  to  put  in  bail.      T he,*  of  the  sheriff, 
defendant's  attorney  had  previously  applied  to  the  officer  of  the  Court  to  be*^ercth^ 
allowed  to  pay  in  an  extra  10/.,  in  pursuance  of  the  7  &  8  G.  4,  c.  71,  s.  2  2.    He  after- 
(6);  but  the  officer  declined  to  receive  it,  till  the  former  sums,  deposited  with   to*pay  into* 
the  sheriff,  had  been  paid  in.     On  the  6th  of  May,  the  defendant's  attorney  Court  an addi- 
again  applied  to  pay  in  the  extra  10/.,  and  the  officer  then  received  it.     On  under  the*7 
the  same  day  the  plaintiff  obtained  a  rule  nisi  for  the  payment  over  to  him  of  *8§G2\C't 
the  money  paid  into  Court  by  the  sheriff,  which  rule  was,  after  argument,  the  officer  re- 
made absolute  on  the  8th  of  May,  and  the  plaintiff  received  the  money  out    u,e   t0  re~ 


ceive  it  till 

The  defendant  had  afterwards  entered  a  common  appearance,  and  the  former 


of  Court. 

ruled  the  plaintiff  to  declare,  but  he  refused  to  proceed  further  with  the  action,  paid  jn ;  by 

*     "    *'  of  1 


sums  were 


Under  these  circumstances, 


the  fault  of  the 
sheriff's  officer 
they  were  not 

Petersdorff,  in  last  Michaelmas  Term,  having  also  an  affidavit  of  merits,  Evening U 
obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the  sums  of  of  the  last  day 
200/  and  10/.  paid  into  Court  by  the  sheriff,  and  10/.  paid  into  Court  by  the  b^wuld^e 
defendant,  should  not  be  re-delivered  to  the  defendant  upon  his  putting  in  P"fc  *"•   <?n 
and  perfecting  special  bail ;  or  why  such  payment  into  Court  should  not  be  ing  the  de- 
deemed  equivalent  to  the  defendant's  having  put  in  and  perfected  bail  in  due  fn^he^dMilo- 

nal  10Z. ;  and 
on  the  same 


time,  against  which, 


Wilde,  Serjt.,  and  Knotcles  shewed  cause- 


day  the  pla 
tin  obtains 


-The  Court  have  in  fact  already  *»*  obtained 

a  rule  ntri  for 
payment  over 
to  htm  of  the  sums  paid  in  by  the  sheriff;  which  was  afterwards  made  absolute : — Hid,  that 
the  defendant  was  not  entitled  to  have  back  the  sums  which  had  been  paid  over  to  the  plaintiff, 
and  that  the  payment  of  the  second  sum,  could  not,  under  the  circumstances,  be  considered  as 
equivalent  to  putting  in  and  perfecting  special  bail. 


(*)  By  which  it  is  enacted  **  that  all 
person j  arrested  upon  mesne  process 
«W1  be  allowed,  in  lieu  of  giving  bail 
to  the  sheriff,  to  deposit  in  the  hands 
of  the  sheriff  the  sum  indorsed  upon 
the  writ,  together  with  10/.  to  answer 
tbe  costs,  and  shall  thereupon  be  dis- 
dorged  from  such  arrest;  and  the 
*bwiff  shall,  at  or  before  the  return  of 
*e  writ,  pay  into  Court  the  money  so 
deposited ;  and  in  case  the  defendant 
tall  duly  put  in  and  perfect  bail,  the 
3«ney  deposited  and  paid  into  Court 
■Wl,  bv  order  of  Court,  be  repaid  to 
**»  defendant ;  but  tit  case  the  defend" 
**f  thdl  not  duly  put  in  and  perfect 
**1»  then  the  money  deposited  and  paid 
&t*  Court  shall,  by  order  of  Court,  be 


paid  over  to  the  plaintiff,  who  shall  be 
thereupon  authorized  to  enter  a  com- 
mon appearance,  &c.M 

(b)  By  which,  after  a  recital  of  the 
43  G.  3,  c.  46,  s.  2,  it  is  enacted  "  that 
in  all  cases  in  which  any  defendant  shall 
hare  been  discharged  from  arrest  upon 
making  such  deposit,  and  the  sum  so 
deposited  shall  have  been  paid  into 
Court,  it  shall  be  lawful  for  defendant, 
instead  of  putting  in  and  perfecting 
special  bail,  to  allow  the  sum  so  depo- 
sited and  paid  into  Court,  together  with 
the  additional  sum  of  10/.  to  be  paid 
into  Court  by  defendant  as  a  further 
security  for  the  costs,  to  remain  in  the 
Court  to  abide  the  event  of  the  suit, 
&c.M 
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Common  Pleas,  decided  upon  this  case,  when  the  rule  was  made  absolute  for  paying  over  to 
lJ][JJ^       the  plaintiff  the  money  deposited  to  the  sheriff.     If  the  latter  has  been  guilty 
v.  of  any  laches  in  not  having  paid  in  the  money  sooner,  the  defendant  has  a 

Wilms,  remedy  over  against  him ;  but  he  is  clearly  much  too  late  in  his  present  ap- 
plication ;  nor  is  this  a  state  of  circumstances  contemplated  by  the  Statutes 
in  question :  the  43  G.  3,  directs,  that  if  the  defendant  "  shall  not  duly  put 
in  and  perfect  bail,  then  the  money  deposited  and  paid  into  Court  shall  be 
paid  over  to  the  plaintiff;"  it  does  not  say  that  it  is  to  be  paid  in  the  nature 
of  a  deposit.  Here,  the  defendant  having  failed  to  put  in  bail  in  due  time, 
the  payment  into  Court  of  the  second  10/.,  under  the  7  &  8  G.  4,  was  too 
late :  if,  after  such  failure,  he  had  applied,  he  would  not  have  been  allowed 
to  take  out  of  Court  the  money  paid  in  by  the  sheriff,  Geach  v.  Coppin  (c). 
Strnford  v.  Love  (d)  may  be  relied  on  by  the  other  side,  but  that  case  only 
shews  that  the  defendant  was  not  bound  to  pay  in  the  second  10/.  till  the 
last  day  for  perfecting  special  bail,  and  the  bail  there  had  been  put  in  in  time; 
and  Rowe  v.  Softly  (*),  and  Stanforth  v.  MCann  (/)  are  to  the  same  effect. 

Bompas,  Serjt.,  and  Petersdorff,  in  support  of  the  rule,  contended  that  the 
defendant  ought  tiot  to  be  precluded  by  the  misconduct  of  the  sheriff's  officer, 
who  was  rather  the  plaintiff's  agent  than  the  defendant's ;  that  when  the 
money  was  taken  out  by  the  plaintiff  it  was  in  the  nature  of  a  deposit  or  se- 
curity >  and  not  as  payment;  that  the  deposit  of  the  second  10/.  was  made 
under  the  7  &  8  G.  4,  "  instead  of  putting  in  and  perfecting  special  bail? 
and  was  equivalent  to  a  render,  in  which  case  the  defendant  would  have  been 
entitled  to  have  had  his  money  repaid  him,  Harford  v.  Harris  (g),  Chadwick 
v.  Battye  (A),  Gould  v.  Berry  (t),  Douglass  v.  Stanbrough(J).  When  the 
second  10/.  was  paid  in,  the  whole  sum  ought  to  have  remained  in  Court  till 
judgment  obtained  or  some  other  legal  termination  of  the  suit,  Johnson  v. 
Walt  (A),  Bull  v.  Turner  (/).  The  plaintiff  therefore,  ought  at  any  rate  to 
proceed  with  the  action. 

The  Court  took  time  to  consider,  and  judgment  was  now  delivered  by 

Tindal,  C.  J. — His  lordship,  after  going  over  the  facts  of  the  case,  said, 
It  has  been  insisted,  that  the  plaintiff  ought  not  to  have  been  allowed  to  take 
the  money  out  of  Court  after  the  additional  10/.  for  costs  had  been  paid  in  ; 
and  that  at  all  events,  as  the  defendant  was  not  to  blame,  and  an  affidavit  of 
merits  is  now  produced,  the  plaintiff  ought  not  to  be  allowed  to  retain  the 
money  without  proceeding  in  the  action.  But  we  are  of  opinion,  upon  full 
consideration,  that  the  defendant  is  not  entitled  to  the  relief  which  he  seeks, 
and  that  this  rule  must  be  discharged  The  time  for  putting  in  bail  expired 
on  the  5th  May,  and  no  bail  was  then  put  in  ;  the  plaintiff  therefore  was,  by 
the  terms  of  the  Statute  of  the  43  G.  3,  c.  46,  s.  2,  entitled  to  have  the  sura 
deposited  paid  over  to  him.     If  indeed  bail  had  been  put  in  within  due  time, 

(c)  3  D.  P.  C.  74.  (nom  Stamford  v.  Jlf' Cann\  2  C.  M.  & 

(rf)  3  D.  P.  C.  593;  S.  C.  1  Har.  &  R.  632. 
Wol.  195.  (g)  4  Taunt.  669. 

(e)  6  Bing.  634;  S.  C.  4  M.  &  P.         (A)  3 M.  &  S.  283. 
464.  (t)  1  Chit.  R.  143. 

(f)  4  D.  P.  C.  367  ;  S.  C.  (nom.  (j)  3  A.  &  E.  316. 
Stanford  v.   MCann),   1  Gale,  344,         (A)  4  D.  P.  C  315. 

(/)  1  M.  &  W.  47. 
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the  plaintiff  would  not  have  been  entitled  to  the  money  till  the  time  for  per-  Common  Plea* 
feeling  the  bail  had  expired,  and  the  defendant  would  have  been  allowed  till 
the  expiration  of  the  time  for  perfecting  bail  to  pay  the  additional  10/.  under 
the  Statute  7  &  8  G.  4,  c.  71,  s.  2.  But  where  no  bail  are  put  in  within  the 
proper  time,  the  right  of  the  plaintiff  mutt  necessarily  attach  as  soon  as  the 
time  for  that  act  has  passed,  since  no  time  for  duly  perfecting  bail  can  be  predi- 
cated of  bail  which  have  never  been  put  in.  In  the  cases  of  Rows  v.  Softly, 
Standford  v.  AfCann,  and  Stafford  v.  Love,  bail  had  been  put  in  within  the 
time,  and  the  Courts  held  that  the  defendant  had  a  right,  till  the  time  for  per- 
fecting them  had  expired,  to  take  advantage  of  the  7  &  8  G.  4,  c.  71,  s.  2. 
On  the  other  hand,  in  the  case  of  Newman  v.  Hodgson  (m),  where  money  had 
been  deposited  with  the  sheriff  and  paid  into  Court,  and  bail  was  not  put  in 
and  perfected  in  time,  but  the  defendant  was  rendered  subsequently  to  a 
ruie  nisi  obtained  for  payment  of  the  money  over  to  the  plaintiff,  he  was 
allowed  to  have  the  money  out  of  Court,  there  being  no  affidavit  of  merits. 
In  this  case,  the  Court  say  that  it  is  analagous  to  an  application  to  stay  pro- 
ceedings on  the  bail-bond,  where  bail  are  not  perfected  in  time,  in  which  case 
an  affidavit  of  merits  is  required.  It  has  been  settled,  that  if  bail  above  be 
not  pot  in  within  the  eight  days  mentioned  in  the  writ,  the  plaintiff  is  entitled 
to  an  assignment  of  the  bail-bond,  and  to  proceed  on  it  immediately,  Hillary 
v.  Bowles  (n) ;  see  also  Geach  v.  Coppin.  In  this  case,  if  upon  shewing  cause 
against  the  former  rule,  an  affidavit  of  merits  had  been  then  produced,  the 
Court  (as  the  second  10/.  had  then  been  paid  in,  though  too  late)  might  pos- 
sibly have  refused  to  make  the  rule  absolute.  But  after  the  plaintiff,  who  is 
not  in  fault,  has  actually  received  the  money  under  the  authority  of  a  rule  of 
Court,  regularly  made,  in  consequence  of  a  default  on  the  part  of  the  defend- 
ant, we  think  the  Court  ought  not  to  interfere. 

Rule  discharged  (o). 

(m)  2B.&  Ad.  422;  S.  C.  1  D.  P.  (o)  See  Young  v.  Maltby,  1  Har.  & 

C.m  Wol.214. 

(a)  2  D.  P.  C.  201 ;  S.  C.  5  B.  & 
ad.  460. 


Ex  parte  Ware.  Jo*  si. 

YMTALKER  applied  for  leave  that  the  Master  might  alter  the  name  of  an  where  an  at- 

attorney  upon  the  roll,  to  that  of  Ware,  he  having  lately  taken  such  JSJJJjJ^yJ 

name  by  royal  licence :  he  had  been  admitted  in  1824.     He  stated  that  a  name  by 

application  had  been  acceded  to  in  the  Queens  Bench.  the ColT^iil 


not  order  the 

Thdal,  C.  J.— I  do  not  see  how  it  can  be  done;  it  would  be  a  sort  of  £1*™™™" 
anachronism  to  alter  this  gentleman's  name  on  the  roll  of  1824,  when  he  was  the  roll  accord- 
admitted,  to  another  name  which  he  did  not  then  possess.     He  can  take  out      8 
a  certificate  in  his  new  name,  if  he  pleases. 

Refused  (a). 

(a)  As  to   changing  surnames,  see  also  3  Br.  P.  C.  272  ;   Davie*,  dem. 

Bmrhm  v.  Bateman,  3  P.  Wins.  65 ;  Doe,  Lowndes*  sen.,  2  Scott,  7 1 > 1 03 ;  1  Biug. 

dem.  Luscombe  v.  Yates,  5  B.  &  A.  544 ;  N.  C  597. 
Leigh  t.  Leigh,  15  Ves.  100,  HI.     See 
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Common  Pleat. 


Jan.  31. 
The  judge 
having  left  the 
Court  after  the 
jury  hod  re- 
tired, upon 
their  return 
thev  tendered 
to  the  associate 
a  verdict  in 
wr:tin«  for  the 
plaintiff,  con- 
laining  their 
reasons;  the 
associate  re- 
fused to  re- . 
ceivf  it,  and 
entered  the 
yord  ct  gene- 
ra ly  f-r  the 
plaintiff: — 
Held,  he  was 
justified  in  bo 
doing. 


Whiffle  v.  Bradford. 

iTWOVER  for  a  tea-service.  The  cause  was  tried  before  Coltman,  J.,  at 
the  Sittings  during  Term.  The  defence  was,  that  the  tea-things  were 
a  gift.  The  jury  retired,  and  were  out  for  three  hours ;  when  they  returned, 
the  judge  having  left  the  Court,  they  handed  to  the  associate  a  written 
paper,  containing  a  verdict  for  the  plaintiff;  the  associate  refused  to  receive 
it,  and  the  verdict  was  entered  generally  for  the  plaintiff. 

/.  Jervis,  applied  for  a  rule  nisi  to  set  aside  this  verdict,  and  have  a  new 
trial,  on  the  ground  that  the  associate  had  no  right  to  refuse  the  written  ver- 
dict.— It  appeared  that  the  writing  contained  certain  reasons  why  the  ver- 
dict was  to  be  for  the  plaintiff,  viz.,  that  the  jury  thought  the  defendant 
under  the  circumstances,  ought  to  return  the  goods,  whether  they  were  a  loan 
or  a  gift. — [Ttndal,  J. — It  is  something  like  the  verdict  of  "  not  guilty,  on 
condition  the  prisoner  leaves  the  town  before  night.'9] — The  paper  might 
have  contained  facts,  in  which  case  it  would  have  been  a  special  verdict ;  if 
the  jury  find  a  special  verdict,  and  the  judge  were  to  send  them  back,  and 
tell  them  they  must  find  generally,  it  would  be  a  misdirection. — [Park,  J. — I 
never  heard  before  of  a  misdirection  by  an  associate.] — He  was  for  the  time 
in  loco  judicis,  and  ought  to  have  taken  the  verdict  as  the  jury  tendered  it 
to  him. 


Tindal,  G.  J. — I  think  the  officer  was  perfectly  justified  in  what  he  did. 
It  appears  that  the  paper  contained  certain  reasons  or  conditions  stated  by 
the  jury ;  it  was  nothing  like  a  special  verdict 

Rule  refused. 


Jam.  31. 


Gatliffe  v.  Bourne  and  others. 


CjPECFAL  assumpsit. — The  first  count  stated,  that  the  plaintiff  on  the 

22d  of  August,  1836,  at  the  defendants'  request,  caused  to  be  delivered. 

to  them  divers  goods  and  merchandize  to  be  taken  care  of,  and  safely  and 


There  is  no 
general  rule  of 
law  which 
governs  the 
delivery  of 
goods  by  ship- 
owners, under  a  bill  of  lading,  where  such  delivery  is  not  expressly  in  accordance  with  the 
terms  of  the  bill  of  lading,  except  that  it  must  be  a  delivery  according  to  the  practice  and 
custom  usually  observed  in  the  port  or  place  of  the  delivery. 

In  atiumptti,  the  first  count  was  upon  a  special  contract  to  carry  goods  in  a  steam-vessel  from 
Dublin  to  London,  and  to  deliver  them  at  the  port  of  London  to  the  plaintiff;  breach,  that  by 
the  defendants'  negligence  the  goods  were  lost.  Pleat: — First,  that  after  the  arrival  of  the 
steam-vessel  in  London,  the  defendants  landed  the  goods  at  a  certain  wharf,  (being  a  usual 
place  for  such  purpose),  where  they  were  destroyed  by  an  accidental  fire.  Second,  thai  after 
the  arrival  of  the  steam  vessels,  the  defendants  were  ready  to  deliver  to  the  plaintiff,  but  that 
he  was  not  ready  to  receive,  concluding  with  an  allegation  of  the  landing  on  the  wharf  and  loss 
by  fire,  as  in  the  former  plea  : — Held,  bad  in  substance,  as  containing  no  excuse  for  the  non- 
delivery ;  no  special  custom  of  the  port  of  London  being  alleged  that  such  landing  amounted  to 
a  delivery. 

The  second  count  was  upon  a  contract  to  carry  goods  from  D.  to  L.,  and  to  take  care  of  them 
at  a  wharf  there,  and  deliver  them  to  the  plaintiff.  Plea,  that  the  defendants  did  take  care  of 
them, at  the  wharf,  till  they  were  destroyed  by  fire;  held  bad,  as  the  defendants  were  charged 
as  common  carriers. 

The  plaintiff  having  demurred  to  the  defendant's  pleas,  the  latter  omitted  to  give  notice  of 
the  po  nta  intended  to  be  insisted  upon  by  him,  as  required  by  A  T.llO.4.  The  Court  con* 
fined  him  to  answering  the  argumeut  of  the  plaintiff. 
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wcurely  carried  and  conveyed  by  them  in  and  by  a  certain  steam-vessel  of  Common  PUat, 
I        the  defendants,  called,  &c*  from  certain  parts  beyond  the  seas,  to  wit,  from 
I        Belfast  to  Dublin,  and  there  to  wit,  at  Dublin  to  be  re-shipped  into  a  certain 
!       other  steam- vessel  of  the  defendants,  called,  &c,  and  to  be  by  the  defendants 
carried  and  conveyed  in  and  by  the  said  last  mentioned  steam-vessel,  from 
Dublin  aforesaid,  to  London,  and  there,  to  wit,  at  the  port  of  London  afore- 
said, to  be  delivered  in  the  like  good  order  and  condition,  (all  and  every  the 
dangers  and  accidents  of  the  seas  and  steam  navigation,  of  what  nature  and 
kind  soever  excepted)  unto  the  plaintiff,  or  his  assigns,  on  paying  for  the 
said  goods  certain  freight  and  charges,  with  primage  and  average  acccus- 
tomed,  and  thereupon  in  consideration  of  the  premises,  and  of  the  said  freight 
and  reward,  the  defendants  then  promised  the  plaintiff  to  take  care  of,  and 
safely  and  securely  carry  and  convey  and  deliver  the  said  goods  and  mer- 
chandize as  aforesaid,  (all  and  every  the  dangers  and  accidents  of  the  seas 
and  steam  navigation,  of  what  nature  or  kind  soever  excepted.)    But  although 
the  defendants  then  took,  accepted,  and  received  the  said  goods  and  mer- 
chandize of  and  from  the  plaintiff,  for  the  purpose  aforesaid,  and  although  the 
said  last  mentioned  steam-vessel,  called,  &c,  afterwards  to  wit,  on,  &c,  safely 
arrived  at  London  aforesaid,  with  the  said  goods  and  merchandize  on  board 
thereof,  and  although  none  of  the  said  dangers  and  accidents  so  excepted  as 
aforesaid,  prevented  the  safe  carriage  and  delivery  of  the  said  goods  and 
merchandize,  or  of  any  part  thereof,  and  although  a  reasonable  time  for  the 
delivery  of  the  said  goods  and  merchandize  had  long  since,  and  before  the 
commencement  of  this  suit,  elapsed,  and  although  the  plaintiff  was  always 
ready  and  willing  to  pay  the  defendants  the  said  freight  and  charges  afore- 
said, with  such  primage  and  average  as  aforesaid,  of  all  which  said  several  pre- 
mises, the  defendants  to  wit.  on,  &c,  had  notice,  and  were  then  requested  by 
the  plaintiff  to  deliver  to  him  the  said  goods  and  merchandize,  and  although 
the  defendants  in  part  performance  of  their  said  promise,  delivered  to  the 
plaintiff  at  London  aforesaid,  a  part  of  the  said  goods,  to  wit,  one  box  of 
linen,  yet  the  defendants  did  not  nor  would  at  any  time  deliver  the  residue 
of  the  said  goods  and  merchandize,  or  any  part  thereof  to  the  plaintiff,  but 
had  hitherto  wholly  neglected  so  to  do ;  and  the  defendants  so  carelessly,  negli- 
gently, and  improperly  conducted  themselves  with  respect  to  the  residue  of 
the  said  goods  and  merchandize,  whilst  they  were  in  their  custody,  for  the 
purposes  aforesaid,  that  for  want  of  due  care  in  the  defendants  and  their  ser- 
vants in  that  behalf,  the  said  residue  of  the  said  goods  and  merchandize 
afterwards  to  wit,  on,  &c.,  became,  and  was  wholly  lost  to  the  plaintiff,  and 
by  reason  of  the  premises,  the  plaintiff  wholly  lost  and  was  deprived  of  divers 
great  gains  and  profits  to  a  large  amount,  to  wit,  Ac.,  which  otherwise  would 
have  arisen  and  accrued  to  him  by  the  sale  of  the  said  residue  of  the  said 
goods  and  merchandize. 

The  second  count  alleged,  that  the  plaintiff  employed  the  defendants  to 
take  care  of  the  said  goods  and  merchandize  at  the  wharf,  when  they  should 
be  landed,  at  the  port  of  London,  and  carry  and  convey  the  same  from  such 
wharf  to  a  certain  place  of  business  of  the  plaintiff,  situate,  &c,  and  there 
deliver  them  to  the  plaintiff,  within  a  reasonable  time,  Ac,  and  that  the  de- 
fendants promised  the  plaintiff  to  take  care  of  and  carry  and  convey  the  same 
from  such  wharf  to  the  place  of  business  of  the  plaintiff,  and  there  deliver 
them  within  a  reasonable  time,  &c.    Breach,  non-delivery. 
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Common  Pleat.  r  Third  Plea  to  the  first  count ;  that  the  said  steam-vessel  therein  last  men- 
tioned, was  and  is  a  vessel  used  and  employed  by  the  defendants,  for  the 
conveyance  of  goods  and  merchandize  for  freight  from  parts  beyond  the  seas, 
to  wit,  from  the  port  of  Dublin  to  the  port  of  London,  and  that  the  said 
goods  and  merchandize  in  that  count  mentioned,  were  shipped  and  received 
on  board  of  the  said  steam-vessel,  at  Dublin,  upon  and  under  the  terms  and 
conditions  expressed  and  contained  in  a  certain  bill  of  lading,  whereby  it 
was  expressed,  that  the  said  goods  and  merchandize  were  to  be  delivered  at 
the  said  port  of  London,  in  the  like  good  order  and  condition,  in  which  they 
were  so  shipped  (all  and  every  the  dangers  and  accidents  of  the  seas  and 
steam  navigation,  of  what  nature  or  kind  soever  excepted)  unto  the  plaintiff 
or  his  assigns,  on  paying  for  the  said  goods,  freight,  and  charges,  as  men- 
tioned in  the  margin  thereof,  with  primage  and  average  accustomed.     That 
after  the  arrival  of  the  said  steam-vessel,  at  London  aforesaid,  with  the  said 
goods  and  merchandize  on  board  thereof,  as  in  the  first  count  mentioned,  to 
wit,  on,  &c,  the  defendants  caused  the  said  goods  and  merchandize  (except 
the  part  thereof  in  that  count  mentioned  to  have  been  delivered  to  the  plain- 
tiff) to  be  unshipped  therefrom,  and  safely  and  securely  landed  and  deposited 
in  such  like  good  order  and  condition  as  aforesaid,  in  and  upon  a  certain 
wharf,  called  Fenning's  wharf,  at  the  said  port  of  London,  there  to  remain, 
until  the  same  could  be  delivered  to  the  plaintiff  or  his  assigns,  according  to 
the  tenor  and  effect  of  the  said  bill  of  lading :  the  said  wharf,  before  that  time, 
and  then  being  a  place  at  which  goods  conveyed  in  steam-vessels  from  the  port 
of  Dublin  to  the  port  of  London,  were  on  their  arrival  at  the  last  mentioned 
port,  used  and  accustomed  to  be  landed  and  deposited  for  the  use  of  the  con- 
signees thereof  and  a  place  fit  and  proper  for  such  purposes.     That  after- 
wards and  whilst  the  said  goods  and  merchandize  (except  as  aforesaid)  re- 
mained and  were  deposited  upon  the  said  wharf  for  the  purposes  aforesaid, 
and  before  a  reasonable  time  for  the  delivery  thereof,  according  to  the  tenor 
and  effect  of  the  said  bill  of  lading,  had  elapsed,  to  wit,  on,  &c.,  the  same  goods 
and  merchandize  (except  as  aforesaid)  were,  together  with  divers  other  goods 
and  merchandize,  then  being  upon  the  said  wharf  for  the  like  purposes, 
wholly  consumed  and  destroyed  by  a  fire  which  then  happened  and  broke 
out  by  accident,  by  means  whereof  and  from  no  other  cause,  and  without  any 
carelessness,  negligence,  or  improper  conduct,  or  want  of  due  care  in  the 
defendants  or  their  servants  in  that  behalf,  the  defendants  were  hindered  and 
prevented  from  delivering  the  said  goods  and  merchandize,  except  as  afore- 
said, to  the  plaintiff. 

Fourth  Plea  to  the  first  count ;  that  after  the  said  last  mentioned  steam- 
vessel  had  safely  arrived  in  the  port  of  London,  with  the  goods  and  merchan- 
dize on  board  thereof,  as  in  that  count  mentioned,  to  wit,  on,  &c,  the  defend- 
ants were  there  ready  and  willing  to  deliver  the  same  to  the  plaintiff  or  bis 
assigns,  according  to  their  said  promise;  but  neither  the  plaintiff  or  his 
assigns  was  or  were  there  ready  to  receive  the  same,  whereupon  the  defend- 
ants caused  the  said  goods  and  merchandize  (except  the  part  thereof  in  the 
first  count  mentioned  to  have  been  delivered  to  the  plaintiff)  to  be  unshipped, 
and  safely  and  securely  landed  and  deposited  in  the  same  good  order  and  con- 
dition, in  which  they  were  delivered  to  the  defendants,  in  and  upon  a  certain 
wharf,  called  Penning* s  wharf,  within  and  at  the  said  port  of  London,  there  to  re- 
main until  the  plaintiff  or  his  assigns  should  come  and  receive  the  same,  or  until 
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the  lame  could  be  conveyed  and  delivered  to  the  plaintiff  or  his  assigns,  the  Common  Plea*. 
said  wharf  before  that  time,  and  then  being  a  place  at  which  goods  conveyed  in      gatlivfb 
steam-vessels  from  the  port  of  Dublin  to  the  port  of  London,  were,  on  their  *• 

arrival  at  the  last  mentioned  port,  used  and  accustomed  to  be  landed  and 
deposited,  and  a  place  fit,  proper,  and  convenient  for  that  purpose.  That 
afterwards,  and  whilst  the  goods  and  merchandize,  except  as  aforesaid,  re- 
mained and  were  deposited  upon  the  said  wharf,  for  the  purposes  aforesaid, 
and  before  the  plaintiff  or  his  assigns  came  or  sent  for  the  same,  and  before 
the  defendants  were  requested  to  deliver  the  same  to  the  plaintiff  or  his 
assigns,  or  a  reasonable  time  for  conveying  them  from  the  said  wharf  to  the 
plaintiff  or  his  assigns  had  elapsed,  and  before  the  same  could  be  removed 
therefrom,  to  wit,  on,  &c.,  the  said  goods  and  merchandize,  and  every  part 
thereof,  except  as  aforesaid,  were  and  was,  together  with  divers  other  goods 
then  being  upon  the  said  wharf  for  the  like  purposes,  casually  consumed  and 
destroyed  by  a  fire,  which  then  and  there  happened  and  broke  out  by  acci- 
dent, and  without  any  negligence,  improper  conduct,  or  want  of  due  care  in 
the  defendants  or  their  servants,  and  by  means  thereof,  and  from  no  other 
cause,  the  defendants  were  hindered  and  prevented  from  delivering  the  said 
goods  and  merchandize,  except  as  aforesaid,  to  the  plaintiff  or  his  assigns. 

Sixth  Plea  to  the  second  count,  (after  setting  out  the  bill  of  lading) ;  that 
ifter  the  arrival  of  the  said  steam-vessel  at  London,  with  the  said  goods  and 
merchandize  on  board  thereof,  and  after  the  said  goods  and  merchandize  had 
been  and  were  safely  landed  in  and  upon  the  said  wharf,  called  Fenning9* 
wharf,  the  defendants  caused  the  same  to  be  safely  deposited  and  stored 
upon  the  said  wharf,  until  they  could  be  carried  and  conveyed  therefrom,  and 
delivered  to  the  plaintiff;  the  said  wharf  before  that  time,  and  then  being  a 
plan  whereon  goods  conveyed  in  steam-vessels  from  Dublin  to  the  port  of 
London,  were,  on  their  arrival  at  the  last  mentioned  port,  used  and  accus- 
tomed to  be  landed  and  deposited  for  safe  custody,  until  they  could  be  con- 
veyed therefrom,  and  delivered  to  the  consignees  thereof,  and  a  place  fit  and 
proper  for  such  purposes.  And  the  defendants  further  said,  that  they  did 
take  care  of  the  said  goods  and  merchandize  whilst  they  remained,  and  were 
stored  and  deposited  upon  the  said  wharf  for  the  purpose  last  aforesaid, 
from  the  time  of  the  landing  thereof,  until  afterwards ;  and  whilst  they  con- 
tinued so  stored  and  deposited,  and  before  they  could  be  conveyed  from  the 
wharf,  and  before  a  reasonable  time  for  their  being  so  conveyed,  or  for  the  de- 
livery thereof  to  the  plaintiff  had  elapsed,  to  wit,  on,  &c.,  the  same  goods  and 
merchandize  and  every  part  thereof,  were,  together  with  other  goods  and 
merchandize,  then  being  upon  the  said  wharf  for  the  like  purposes,  wholly 
consmned  and  destroyed  by  a  fire,  which  then  happened  and  broke  out  by 
accident ;  by  means-  whereof,  and  from  no  other  cause,  and  without  any  care- 
festness,  negligence,  or  improper  conduct,  or  want  of  due  care  in  the  defend* 
uta,  the  defendants  were  hindered  and  prevented  from  delivering  the  said 
pods  and  merchandize  to  the  plaintiff. 

Special  Demurrer  and  joinder.  [The  grounds  of  the  special  demurrer,  and 
the  arguments  upon  the  informality  of  these  pleas,  are  omitted,  as  the  Court 
give  judgment  only  on  matters  of  substance.] 

The  case  came  on  for  argument  in  last  Michaelmas  Term,  when  Stephen, 
Serjt,  objected,  on  the  part  of  the  plaintiff,  that  no  notice  had  been  given 
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Common  Pleat,  by  the  defendant,  of  the  points  intended  to  be  insisted  upon  by  him,  as  re- 
Gatlifpe      quired  by  R.  T.  1 1  G.  4,  and  he  cited  Grottick  v.  Phillips  (a). 


V. 
BOUBNB. 


Tindal,  C.  J. — The  defendant  will  have  to  confine  himself  to  answer  the 
arguments  of  the  plaintiff. 

Stephen,  Serjt.,  in  support  of  the  demurrer. — The  pleas  set  up  no  defence 
to  the  action.     The  defendants  are  charged  upon  a  contract  to  carry  and  de- 
liver certain  goods  to  the  plaintiif ;  the  reason  they  give  for  the  non-delivery 
(viz.,  that  they  deposited  the  goods  on  a  certain  wharf,  where  they  were  acci- 
dentally consumed  by  fire)  is  no  excuse  for  the  breach  of  their  contract.    As 
carriers,  it  would  be  their  duty,  at  common  law,  to  deliver  the  goods  safely,  or 
at  least  to  give  notice  of  their  arrival ;  and  they  would  only  be  excused  from 
doing  so,  by  injury  occasioned  by  the  act  of  God  or  the  King's  enemies,  For- 
ward  v.  Pittard(b),  Golden  v.  Manning  (c),  Stephenson  v.  Hart  (</).     That 
doctrine  applies  with  stronger  force  here,  where  the  defendants  have  expressly 
contracted  to  deliver  to  the  plaintiff,  Dale  v.  Hall{e).     It  was  not,  therefore, 
sufficient  for  them  merely  to  deliver  at  a  wharf,  though  they  may  have  been 
in  the  habit  of  leaving  goods  there,  Wardell  v.  Mourillyan  (/).     Whether 
there  has  been  a  delivery  or  not,  is  a  question  for  the  jury,   Wardell  v. 
Mourillyan;  Stephenson  v.  Hart,  Bernal  v.  Pim(g).    The  defendants  were 
bound  to  ascertain  where  the  goods  were  to  be  delivered.     In  Com.  Dig.  (A) 
it  is  laid  down,  "  If  a  condition  of  an  obligation  be  to  pay  money  to  the  ob- 
ligee at  a  day  certain,  without  limiting  a  y  place,  the  obligor  is  to  seek  out 
the  obligee,  if  he  be  within  the  realm  (t).     But  if  a  condition  be  to  deliver 
a  weighty  thing,  as  corn,  timber,  &c.  the  obligor,  before  the  day,  ought  to  en- 
quire where   the  obligee  will  appoint  the  delivery  (7)."     Garside  v.  The 
Trent  Navigation  (k)  will  be  relied  on  by  the  other  side:  the  marginal  note 
to  that  case  is,  "  A  common  carrier  between  A.  and  B.,  employed  to  carry 
goods  from  A-  to  B.  to  be  forwarded  to  C,  carried  them  to  B.f  there  put  them 
in  his  warehouse,  in  which  they  were  destroyed  by  an  accidental  fire  before  he 
had  an  opportunity  of  forwarding  them ;  and  held  not  answerable  for  the  loss." 
But  there  the  goods  were  to  be  forwarded  from  B.  to  C.  by  another  carrier  ; 
and  the  reason  of  the  decision  was,  that  the  defendant's  duty  as  a  carrier,  being 
only  to  carry  to  B.,  his  liability  was  discharged  on  the  arrival  of  the  goods  at 
that  place.     Hyde  v.  The  Trent  Navigational)  will  also  be  relied  upon;  but 
that  case  was  expressly  decided  on   its  own  particular  circumstances;  and 
although  Lord  Kenyon,  C.  J.,  delivered  his  opinion,  that  a  carrier's  liability 
ceased  upon  his  bringing  the  goods   to   the  inn  or   wharf  where  he   was 
accustomed   to  unload,  yet  the  other  three  judges  (Ashurst,  Butter,  and 


(a)  3  Mo.  &  S.  132;  see  also  Broa- 
den v.  Marriot,  2  Scott,  703, 708 ;  1  Ho>l. 
383;  Baylty  v.  Hainan,  3  Scott,  384; 
and  Darling  T.  Gnrney,  2  D.  P.  C.  101 ; 
2  C.  &  M.  226 ;  Rex  v.  fFooUctt,  2  C. 
M.  &  R.  256 ;  3  D.  P.  C.  694 ;  Lacey  v. 
Umbers,  3  L>.  P.  C.  732;  Ross  v.  Robe- 
son, lb.  779. 

(b)  1  T.  R.  27. 

(c)  2  W.  Bl.  916 ;  S.  C.  3  Wils.  429. 


(d)  4  Bing.  476;  S.  C.  1  M.  &  P. 
357. 

(e)  1  Will.  281. 

(  f)  2  Esp.  693 ;  and  see  Quiepin  ▼. 
Duff,  1  Gale,  420  ;1M.&  W.  1/4. 
is)  1  Gale,  17. 
(/*)  Tit.  Condition,  G.  9. 
(t)  Citing  Lit.  S.  340. 
(;')  Citing  Co.  Lit  210,  b.;  4  Lot.  46t 
(k)  4  T.  R.  581. 
(/)  5  T.  R.  389. 
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Groit)  were  of  a  different  opinion,  and  thought  that  a  carrier  was  bound  to 
deliver  goods  to  the  consignee. 

Ktttijy  in  support  of  the  pleas. — As  to  the  first  count ;    the  question 
has  been  argued,  as  though  this  were  an  action  against  a  common  carrier, 
whereas  it  is  in  fact  against  a  ship-owner,  upon  a  special  contract  to  carry 
goods  from  a  port  in  Ireland,  and  deliver  them  at  the  port  of  London  ;  this  is 
a  contract  in  the  usual  form  of  a  common  bill  of  lading  (m) ;  and  although 
the  declaration  here,  does  not  state  that  the  contract  was  in  fact  founded  upon 
a  bill  of  lading,  that  fact  appears  by  the  pleas,  and  is  admitted  by  the  de- 
murrer.   Such  being  the  nature  of  the  contract,  and  the  breach  alleged  being 
anon-deliyery  of  the  goods,  the  defendants  in  effect  answer,  that  they  did 
carry  the  goods,  and  were  ready  to  deliver,  but  that  the  plaintiff  did  not  ap- 
pear to  receive  them ;  therefore,  the  defendants  landed  them  at  Fenning*s 
wharf,  which  was  a  fit  and  proper  place  for  that  purpose,  and  that  upon  their 
being  so  landed  the  goods  were  burnt  by  accident ;  and  this  is  a  sufficient 
answer  to  the  action.     It  has  never  before  been  contended,  that  a  ship-owner 
who  undertakes  to  convey  and  deliver  goods  at  a  certain  port,  is  bound  to 
deliver  them  at  the  residence  of  the  consignee.  The  law  is  different  with  regard 
to  carriers  by  land,  or  inlancTnavigation  ;  the  cases  cited  established  their  liabi- 
lity, but  they  did  not  apply  to  this  question.  It  has  also  been  argued,  that  the 
defendants  were  bound  to  give  notice  to  the  consignee  of  the  arrival  of  the 
vessel ;  but  no  case  has  been  cited  to  establish  that  obligation.  It  is  not  denied 
that  there  might  be  instances,  where  by  a  general  course  of  dealing,  a  ship-ower 
would  be  bound  to  deliver  to  the  consignee  himself;  such  instances,  however, 
would  depend  on  their  own  circumstances,  and  no  general  rule  could  be 
deduced  from  them ;  such  a  rule  would  be  a  great  hardship  upon  the  ship- 
owner, as  he  could  not,  in  all  cases,  know  where  to  find  the  consignee.      The 
general  practice  with  regard  to  goods  sent  under  a  bill  of  lading  from  one 
port  to  another,  is  well  known ;  the  master,  when  the  goods  are  sent  on  board, 
usually  signs  three  pirts  of  a  bill  of  lading,  one  of  which  the  shipper  sends 
W  post  or  other  conveyance  to  the  consignee,  one  he  keeps  himself,  and  the 
third  remains  with  the  master.   The  goods  are  described  in  the  bill  of  lading 
br  particular  marks  ;  and  the  consignee,  upon  receipt  of  his  part  of  the  bill  of 
Win*,  makes  enquiry  as  to  the  time  when  the  vessel  is  expected  to  arrive, 
and  sends  for  his  goods  accordingly  ;  and  if  he  does  not  come  to  the  ship's 
tide  to  take  the  goods,  it  is  the  master's  duty  to  land  them  at  some  usual  and 
^customed  place,  Abbott  on  Shipping  (n) ;  Hyde  v.  The  Trent  Navigation. 
The  defendants  in  their  pleas  aver,  that  they  have  done  every  thing  in  conso- 
nance with  this  practice ;  and  it  can  make  no  difference,  whether  the  goods 
**  shipped  from  the  West  Indies  or  from  Ireland  ;  the  principle  must  be  the 
*ime.— [Tindal,  C.  J. — The  plea  does  not  say  that  the  goods  were  landed 
4  the  usual  and  accustomed  wharf ;   that,  according  to  your  authorities, 
*ould  have  been  sufficient,  but  that  must  mean  that  both  parties  knew  the 
*harfthat  was  intended.] — The  defendants  say   that  Fenning's   wharf,  at 
*hich  goods  were  accustomed  to  be  landed,  and  that  it  was  a  place  fit  and 
Proper  for  such  purposes ;  if  the  plaintiff  meant  to  contend  that  it  was  an 
^oper  place  to  unload  at,  he  might  have  taken  issue  upon  that  allegation 

(»)  See  the  form,  Abbott  on  Shipping,  (*)  pp.  214,  246,  249. 

21±  15, 5th  edit. 
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Common  Pleat.  It  might  be  necessary  for  the  defendants  to  unload  at  once,  in  order  to  re- 
Gatlipfb      turn  DV  ^e  next  t^e* — [Bosanquet,  J. — The  defendants  do  not  aver  that  the 
».  plaintiff  did  not  come  in  reasonable  time ;  but  what  they  say  is,  that  before  a 

Bourns.  reasonaDIe  time  had  elapsed  the  accident  happened :  must  not  the  goods  then 
be  considered  to  be  still  in  their  custody  ?  If  they  had  laid  them  upon  the 
beach,  they  would  have  remained  under  their  care. — Tindal,  C.  J. — 
Suppose  the  ship  were  to  arrive  at  midnight,  the  master  could  not  excuse 
himself  by  tossing  the  goods  upon  the  wharf,  that  he  might  have  the 
advantage  of  the  turn  of  the  tide.  He  is  bound  to  wait  a  reasonable  time ; 
the  goods  must  be  delivered  in  a  practicable  manner. — Vaughan,  J. — 
In  Syeds  v.  Hay  (0)  it  was  held,  that  if  the  consignee  require  to  have 
the  goods  delivered  to  himself,  and  direct  the  master. not  to  land  them 
on  a  wharf  at  London,  the  master  must  obey  the  request.] — The  defend- 
ants allege,  they  were  willing  to  deliver  the  goods. — [Tindal,  C  J. — But 
they  do  not  say,  they  waited  a  reasonable  time :  the  question  is,  ought  they 
not  to  have  done  so  ?] — It  is  usual  for  a  vessel,  coming  from  Ireland,  to  report 
herself  inwards,  and  as  soon  as  she  has  done  so,  she  is  bound  to  unload  (/»). 
Unless  therefore  it  is  held,  that  the  liability  of  the  ship-owner,  after  he  has 
landed  the  goods,  remains  the  same  as  before,  the  present  action  must  fail . 
It  is  expressly  said  by  Buller,  J.,  in  Hyde  v.  The  Trent  Navigation  (9), 
that  as  "  a  ship  trading  from  one  port  to  another  has  not  the  means  of  carry- 
ing the  goods  on  land ;  according  to  the  established  course  of  trade,  a  de- 
livery on  the  usual  wharf,  is  such  a  delivery  as  will  discharge  the  carrier :" 
and  the  same  rule  is  laid  down  in  the  same  case,  by  Grose,  J.  (r),  and 
adopted  in  Abbott  on  Shipping  (s).  It  is  not  denied,  but  that  the  master 
is  under  certain  liabilities,  as  if  the  consignee  sends  a  lighter  for  the  goods, 
the  master  is  answerable  for  them  until  the  loading  is  completed,  Cathy  v. 
Wintringham  (t)  ;  but  when  it  is,  his  liability  ceases,  and  he  is  not  bound  to 
take  care  of  the  goods  in  their  transit  in  the  lighter  from  the  ship  to  the 
wharf,  Robinson  v.  Turpin  (u).  The  proper  rule  appears  to  be,  that  as  soon 
as  the  goods  are  fairly  out  of  the  ship,  the  contract  is  at  an  end. — [Tindaly 
C.  J. — That  is,  when  there  has  been  a  complete  delivery.] — The  delivery, 
under  such  circumstances,  is  as  complete  as  the  nature  of  the  case  will  admit, 
the  plaintiff  not  being  on  the  spot  to  receive  the  goods  when  they  arrived. 

The  second  count  is  upon  a  promise  to  take  care  of  the  goods  at  the  wharf, 
and  convey  them  to  the  plaintiff ;  it  is  not  averred  that  they  were  in  the 
custody  of  the  defendants  as  carriers  ;  they  are  charged  rather  as  wharfingers, 
and  as  such,  would  not  be  liable  to  an  accidental  loss  by  fire :  it  cannot  be 
contended,  that  they  were  liable,  as  carriers,  to  convey  to  London  ;  then  as 
warehousemen,  while  the  goods  remained  on  the  wharf ;  and  then  again,  as 
carriers,  to  convey  from  the  wharf  to  the  consignee.  In  Re  Webb  (v),  Webb 
and  others  being  in  partnership  as  carriers,  entered  into  an  agreement  with 
Shepherd  and  Co.,  to  carry  goods  for  them  from  L.  to  K,  where  they  should  be 
deposited  in  the  warehouse  of  Webb,  the  resident  partner,  till  Shepherd  and 
Go.  should  be  ready  to  receive  them  into  their  own.    The  goods,  having  been 

( b)  4  T.  R.  260.  (s)  p.  249. 

(p)  This  was  stated  merely  on  the  au-  (t)  Peake,  N.  P.  C.  150. 

thority  of  counsel.  (u)  Abb.  Ship.  250. 

(g)  5  T.  R.  397.  (v)  2  Moo.  500;  S.  C  8  Taunt  443. 
(r)  lb.  p.  400. 
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forwarded,  were,  aftef  they  had  been  deposited  in  Webb  $  warenouse,  des-  Common  Pleat. 
troyed  there  by  fire  ;  and  it  was  held,  that  the  liability  of  Webb  and  Co.,  as      Gatlipfe 
farriers,  ceased  on  the  arrival  of  the  goods  at  F. ;  and  that  when  they  were  •• 

deposited  at  Webb's  warehouse,  they  could  only  be  considered  as  warehouse- 
men. Besides,  the  plaintiff  here  has  narrowed  the  breach  of  the  contract  to  the 
Don-delivery  of  the  goods,  and  cannot,  therefore,  insist  upon  any  want  of  care 
of  them  while  at  the  wharf, jr/orri*  v.  Mantle  (w) 

Stephen,  Serjt,  in  reply. — If  a  ship-owner  might  relieve  himself  from  his 
liability  by  placing  goods  upon  any  wharf  at  any  time,  without  giving  notice 
to  the  consignee,  it  would  be  most  mischievous  to  the  mercantile  interest. 
The  present  case  is  properly  treated  as  one  against  a  common  carrier,  upon  the 
custom  of  the  realm ;  and  the  rule  as  to  liability,  applies  equally  to  a  carrier 
by  water,  as  to  a  carrier  by  land.     Dale  v.  Hall  was  an  action  against  a 
ship-master. — [Tindal,  C.J. — The  judges,  in  Hyde  v.   The   Trent  Navi- 
gation, certainly  thought  there  was  a  distinction  between  a  ship-owner  and  a 
eommoo  carrier.] — What  was  said  on  that  subject  was  quite  extra-judicial ; 
m  Abbott  on  Shipping  (x),  the  opinion  is  cited  as  having  been  given  arguendo  ; 
besides,  the  doctrine  is  propounded  with  reference  to  vessels  coming  from 
foreign,  parts  ;  but  this  is  an  Irish  vessel ;  and  by  the  4  G.  4,  c.  72,  s.  6  (y), 
tbe  trade  with  Ireland  is  declared  only  to  be  a  coasting  trade. — [Tmdal,  C.  J. 
— 7"hat  Act  was   passed  with   reference  to  certain   customs'   duties.] — A 
ship  from  Ireland  can  no  more  be  looked  upon  as  a  foreign  vessel,  than  a 
stop  from  Leith.     But  the  argument  on  the  other  side  carries  the  doctrine 
erea  farther  than  those  dicta;  for  it  is  contended,  that  the  liability  of  a  ship- 
owner is  different  from  that  of  a  land  carrier,  by  reason  of  the  bill  of  lading  ; 
bet  except  in  so  far  as  is  expressly  provided  for  by  that  special  contract,  the 
liability  of  the  ship-owner  remains  the  same.    Before  the  26  G.  3,  c.  86,  ship- 
owners would  have  been  liable  for  injury  to  the  cargo  from  fire,  arising  from 
«y  other  cause  but  lightning  ;  but  now  by  sec.  2  of  that  Statute,  they  are 
not  liable  for  any  loss,  by  reason  of  any  fire  happening  on  board. — [Tindal, 
G  J.— So  that  if  these  goods  had  been  burnt  on  board  the  ship,  instead  of  at 
Fennirufs  wharf,  the  plaintiff  could  not  have  recovered ;  that  seems  hard  upon 
the  defendants.] — It  is  a  statutory  exemption  of  their  common-law  liabi- 
lity, and  will  not  be  extended  further  ;  and  the  preamble  of  the  Act  shews 
ihe  extent  of  their  previous  liability  (*).     It  is  said,  however,  that  this  is  an 
express  contract  under  the  bill  of  lading ;  but,  by  the  terms  of  that  contract, 
tbe  defendants  undertook  to  deliver  to  the  plaintiff  or  his  assigns;  and  the  only 

(r)  3  T.  R.  307-  to  any  port  in  Great  Britain  respec- 

U)  p.  249,  n.          ^  tively,  shall  be  deemed,  and  taken,  and 

(v)  Br  which  it  is  enacted,  that  it  held  to  be  coasting  ships  and  vessels  to 

(bail  be  lawful  for  the  Lord  High  Trea-  all  intents  and  purposes  whatsoever" 

«rer,  fcc.,  by  warrant  to  direct  that  the  (z)  "  And  whereas  all  masters  and 

vide  between  Great  Britain  and  /re-  owners  of  vessels  are  by  law  subject  to 

Wihall  be  taken  and  deemed  to  be  a  answer  for  or  make  good  to  any  person 

anting  trade  and  after  such  warrant,  the  full  value  of  any  goods  by  such  per- 

ut»  trade  shall   be  a  coasting  trade  son  shipped  on  board  any  vessel,  not- 

fc*or<iittgly*  and  all  ships  and  vessels  withstanding  such  goods  be  lost  by  rob- 

■•' which  goods,    &c,  shall  be  trans-  bery,  Jire,  or  other  accident,  (other  than 

pttted,  carried,    and   conveyed,   from  by  the  King's  enemies,  the  perils  of  the 

u?  port  in  Great  Britain  to  any  port  seas,  or  the  act  of  God),"  &c. 
£  Irdand,  or  from  any  port  in  Ireland 
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excuses  mentioned  in  the  contract,  are  the  dangers  of  the  seas  and  stem- 
navigation.  The  plaintiff  does  not  contend  that  the  defendants  were  hound 
to  send  the  goods  to  his  warehouse,  but  that  they  were  bound  to  give  him 
notice  of  their  arrival. — [Coltman,  J. — Do  you  admit  that  landing  at  the 
wharf,  and  notice  to  the  consignee,  would  have  discharged  the  ship-owner! 
—  Vaughan,  J. — And  that  the  latter  has  the  option  either  to  send  the  goods 
to  the  consignee,  or  to  give  notice  of  their  arrival  ?] — For  the  purpose  of  this 
argument,  it  may  be  so  admitted ;  they  were  bound  to  do  one  or  the  other ; 
but  it  is  submitted,  the  proper  course  would  have  been  to  have  given  notice 
of  the  arrival  of  the  ship ;  and  if  the  consignee  did  not  attend  to  receive  the 
goods,  then  the  owner  might  have  landed  them. — [Tindal,  C.  J. — That  intro- 
duces the  question,  whether  the  ship-owner  waited  a  reasonable  time  (which 
would  have  been  for  the  jury) ;  and  that,  perhaps,  is  the  strong  point  for  the 
plaintiff.] 

As  to  the  argument  ah  inconvenienti,  of  the  difficulty  of  finding  out  the  con- 
signee, it  may  be  met  by  a  similar  argument  as  to  the  difficulty  of  ascertaining* 
the  time  of  the  arrival  of  the  ship ;  and  that  would  clearly  be  a  greater  diffi- 
culty than  the  other,  for  the  consignee's  name  is  always  mentioned  in  the  bill 
of  lading  ;  and  by  the  Customs'  Regulations  Act  («),  the  master  of  every 
coasting-ship  is  bound  to  keep  a  cargo-book,  in  which  is  to  be  entered  an  ac- 
count of  all  goods  taken  on  board,  and  the  name  of  the  respective  shippers 
and  consignees  ;  and  the  address  of  the  consignees,  if  it  were  not  otherwise 
known,  might  be  learnt  by  the  directory.  If  the  present  defence  is  available, 
a  water  carrier  might  always  land  at  a  wharf,  and  then  compel  the  consignee 
to  pay  the  wharfage  dues. 

The  other  side  were  bound  to  establish  ;  First,  that  the  master  had  aright 
to  land  the  goods ;  and  Secondly,  that  after  they  were  landed,  they  were  a  J 
the  risk  of  the  consignee ;  but  they  have  (ailed  in  making  out  either  of  the 
propositions.  The  goods  continued  in  ike  possession  of  the  defendants,  as 
carriers,  up  to  the  time  of  their  delivery. — [  Vaughan,  3. — In  Moving  v.  Todd 
(6),  Lord  Ellenborough  held  that  the  liability  of  a  wharfinger,  whilst  he  has 
possession  of  the  goods,  was  similar  to  that  of  a  carrier  (c).] 

Cur.  ado.  vult. 

Judgment  was  now  delivered  by 


Tindal,  C.  J. — The  questions  upon  this  record,  arise  upon  two  pleas  to  the 
first,  and  one  to  the  second  count  of  the  declaration.  The  first  count  is 
framed  in  assumpsit,  upon  a  contract  by  the  defendants,  safely  and  securely 
to  carry  and  convey  by  a  certain  steam-vessel,  certain  goods  of  the  plaintiff, 
from  Belfast  to  Dublin,  and  from  thence  to  the  port  of  London,  "  and  to  de- 
liver the  Fame  at  the  port  of  London  to  the  plaintiff  or  his  assigns ;"  the  breach 
assigned  in  the  declaration  being,  that  the  defendants  so  carelessly  and  negli- 
gently conducted  themselves  about  the  carrying  and  conveying  of  the  goods, 
that  they  became  wholly  lost  to  the  plaintiff.  The  defendants  in  their  third 
plea  to  this  count  allege,  that  after  the  arrival  of  the  steam-vessel  in  London, 


(a)  3&4  JT.  4,  c.  52,  8. 112. 

(b)  1  Star.  N.  P.  C.  72. 

(c)  t.  e.  while  he  has  possession  of 
them  for  the  purpose  of  conveying  them ; 
for  the  question  in  the  case  was,  whe- 


ther the  defendants,  who  were  wharf- 
ingers, and  whose  duty  it  was  to  convey 
the  goods  from  their  wharf  in  their  own 
lighters  to  a  vessel  in  the  river,  were 
liable  for  a  loss  by  fire  at  the  wharf." 
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tky  erased  the  goods  to  be  unshipped,  and  deposited  in  a  certain  wharf  Common  PUa»m 
tailed  Feimuufs  wharf,  at  the  port  of  London,  there  to  remain  until  they      gatlwi* 
could  be  delivered  to  the  plaintiff;  the  said  wharf  being  a  place  where  goods  «• 

conveyed  in  steam-vessels  from  Dublin  to  the  port  of  London^  were  accus- 
tomed to  be  deposited  for  the  use  of  the  consignees  thereof,  and  a  fit  and 
proper  place  for  such  purposes.     And  the  defendants  in  their  fourth  plea  to 
the  tame  connt  allege*  that  after  the  arrival  of  the  steam-vessel  in  the  port  of 
London,  they  were  ready  and  willing  to  deliver  the  goods  to  the  plaintiff  or  his 
agagns,  bat  neither  the  plaintiff  or  his  assigns  were  ready  to  receive  the  same, 
whereupon  the  defendants  caused  them  to  be  unshipped,  and  safely  landed 
and  deposited  on  a  certain  wharf,  called  Fenning*s  wharf  (as  in  the  former 
plea);  each  of  the  said  pleas  concluding  with  the  statement  of  the  destruction 
of  the  goods  by  a  fire,  which  broke  out  by  accident,  and  without  any  negligence 
da  the  part  of  the  defendants,  after  the  goods  had  been  so  deposited  at  Fenning }e 
wharf   To  each  of  these  pleas,  the  plaintiff  has  demurred  specially ;  but  as  we 
think  the  pleas  bad  in  substance,  it  becomes  unnecessary  to  give  any  opinion 
oo  the  objections,  which  have  been  assigned  as  causes  of  special  demurrer*  in 
point  of  form.     The  defendants,  in  each  of  the  pleas,  profess  to  substitute  a 
delwery  at  Fenning"  s  wharf,  in  the  port  of  London,  for  and  in  the  place  of  a 
delivery  "  at  the  port  of  London  to  the  plaintiff  or  his  assigns,"  as  required 
by  the  terms  of  the  bill  of  lading,  and  call  upon  us  to  say,  by  our  judgment, 
that  such  delivery,  under  the  circumstances  stated  in  each  plea,  is  a  good  de- 
livery, in  point  of  law,  under  the  bill  of  lading     But  we  know  of  no  general 
tuk  of  law  which  governs  the  delivery  of  goods  under  a  bill  of  lading,  where 
iueh  delivery  is  not  expressly  in  accordance  with  the  terms  of  the  bill  of 
fating,  except  that  it  must  be  a  delivery  according  to  the  practice  and  cus* 
tern  usually  observed  in  the  port  or  place  of  delivery.     An  issue  raised  upon 
in  allegation  of  such  a  mode  of  delivery  would  accommodate  itself  to  the  facts 
of  each  particular  case,  and  would  let  in  every  species  of  excuse  from  the 
rtrict  and  literal  compliance  with  the  precise  terms  of  the  bill  of  lading,  which 
Boat  necessarily  be  allowed  to  prevail  with  reference  to  the  means  and  accom- 
fliodation  for  landing  goods  at  different  places,  the  time  of  the  arrival  and  de- 
parture of  the  vessel,  the  state  of  the  tide  and  wind,  interruptions  from 
Mctdectai  causes,  and  all  the  other  circumstances  which  belong  to  each 
particular  port  or  place  of  delivery.     The  delivery,  therefore,  of  these  goods 
art  being  alleged  in  the  pleas  to  have  been  made  according  to  the  custom  or 
ptactice  of  the  port  of  London,  we  cannot  take  notice  that  it  is  sanctioned  by 
such  practice,  and  the  delivery  must,  therefore,  stand  or  fall  upon  the  allega* 
tans  contained   in  each  plea.    Now  as  to  the  first  of  these  special  pleas,  it 
contains  no  other  allegations  therein,  than  that  after  the  arrival  of  the  steam- 
*«sd,  the  defendants  caused  the  goods  to  be  unshipped  therefrom,  and 
Meorely  landed  and  deposited  in  and  upon  Fenning *s  wharf,  until  they  could 
<*  delivered  to  the  plaintiff,  the  wharf  being  one  at  which  goods,  brought  in 
•team-vessels  from  Dublin  to  London,  were  used  to  be  landed  and  deposited 
fr  the  use  of  consignees,  and  a  place  fit  for  the  purpose.     But  at  what  in- 
tail,  after  the  arrival  of  the  steam-vessel,  they  eaused  the  goods  to  be  landed 
ad  deposited,  does  not  appear.     Whether  a  reasonable  time  was  allowed  to 
dq*e  after  the  ship's  arrival  in  the  port  of  London,  in  order  to  give  time  to 
the  plaintiff  to  claim  and  receive  his  goods  from  alongside  the  vessel,  the  plea 
0  altogether  silent.     It  is  even  quite  consistent  with  the  allegations  in  this 

TQL.  L  K 
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Common  Pleas,  plea  that  the  plaintiff  demanded  the  delivery  of  his  goods  before  they  were' 
Gatlifpi       landed,  and  that  the  defendants  refused  or  neglected  to  permit  him  to  receive 
r-  them.     And  we  hold  this  plea  bad,  if  for  no  other  reason,  at  all  events  for  this, 

that  it  leaves  the  matter  in  uncertainty  whether  the  plaintiff  was  not  compelled, 
against  his  will,  to  receive  his  goods  from  a  wharf,  where  there  is  no  allegation 
that  such  is  the  usual  practice  observed  in  the  port  of  delivery.      The  next 
special  plea  contains  indeed  the  additional  averment,  [that  after  the  steam- 
vessel  had  arrived  in  the  port  of  London,  the  defendants  were  ready  and 
willing  to  deliver  the  goods  to  the  plaintiff  or  his  assigns,  but  that  they  were 
not  there  ready  to  receive  them,  whereupon  the  defendants  landed  the  goods 
at  the  wharf  before  described.      But  this  allegation  is  open  to  the  very  same 
objection  as  was  taken  to  the  former  plea,  namely,  that  it  does  not  appear 
that  the  plaintiff  had  a  reasonable  time  or  opportunity  for  receiving  his  goods 
from  the  vessel's  side.     The  statement  in  this  plea  is  compatible  with  the 
supposition  that  the  steam-vessel  arrived  in  the  port  at  midnight,  and  pro- 
ceeded in  full  speed  to  the  wharf,  and  there  immediately  deposited  the  goods; 
facts,  which,  whatever  might  be  the  readiness  or  willingness  of  the  defendants 
to  deliver,  would  make  it  impracticable  for  the  plaintiff  to  receive  them  if  he  had 
been  there,  and  unreasonable  to  expect  either  the  plaintiff,  or  the  assignee  of 
the  bill  of  lading  to  be  there;   and  if  such  a  mode  of  delivery  is  to  be  held 
good,  it  can  only  be  by  reference  to  the  usage  and  custom  of  the  port  of 
London,  as  to  which,  the  plea  is  altogether  silent.     We  therefore  think  neither 
of  these  pleas  affords  an  answer  to  the  first  count  of  the  declaration. 

As  to  the  second  count  of  the  declaration,  we  think  it  is  framed  upon  a 
special  undertaking  by  the  defendants,  charging  them,  as  common  carriers, 
until  the  actual  delivery  of  the  goods  at  the  place  of  business  of  the  plaintiff. 
For,  after  stating  the  contract  to  carry  the  goods  from  Belfast  to  Dublin,  and 
thence  to  London,  and  there,  towit,  at  the  port  of  London,  to  deliver  the  same 
to  the  plaintiff  or  his  assigns,  on  payment  of  certain  freight,  it  proceeds  to  allege, 
that  in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the  request  of 
the  defendants,  employed  them  to  take  care  of  the  said  goods  at   the  wharf 
where  they  should  be  landed  from  the  steam-vessel,  at  the  port  of  London, 
and  to  carry  and  convey  the  same  from  such  wharf  to  a  place  of  business  of 
the  plaintiff  in  Ironmonger-lane,  and  to  deliver  the  same  to  the  plaintiff  in  a 
reasonable  time  for  other  reward  to  the  defendants,  they,  the  defendants,  un- 
dertake and  promise  accordingly.     And  we  cannot  see  any  ground  for  sup- 
posing the  defendants  to  be  clothed  with  one  degree  of  responsibility,  whilst 
taking  care  of  the  goods  at  the  wharf,  and  another,  and  different  degree,  whilst 
carrying  the  goods  from  the  wharf;  inasmuch,  as  both  these  duties  form  part 
of  the  same  express  contract,  and  are  paid  for  by  the  same  reward ;  but  on  tlkr 
contrary,  we  think  they  are  acting  during  the  whole  of  the  time,  whilst  the 
goods  are  in  their  possession,  under  the  obligation  of  a  common  carrier  ;  and  if 
so,  it  is  obvious  the  plea  furnishes  no  answer  to  the  loss  of  the  goods  by  fire 
at  the  wharf;  a  carrier,  according  to  the  well  known  rule  of  law,  being  liable 
for  every  loss  (not.  specially  excepted  ),  except  those  occasioned  by  the  act  of 
God  and  the  King's  enemies.     And  it  appears  to  us,  that  the  principle  laid 
down  in  the  case  of  Hyde  v.  The  Trent  Navigation  Company,  bears  very 
closely  upon  and  governs  the  decision  of  the  present  case.    We  therefore 
think  there  must  be 

Judgment  for  the  plaintiff  on  these  pleas. 
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Norman  v.  Winter*  ommmnas. 

Jan.  31. 

I  JERVIS  applied  for  a  distringas. — It  appeared  thai  the  defendant,  a  Where  a  de- 

female,  formerly  resided  in  Ru 8 sel- square,  but  she  had  left  that  place  ^rfcTforThl 

in  1833,  and  her  present  residence  could  not  be  discovered.      The  plaintiff  last  five  years 

had  applied  several  times  to  her  attorney,  and  also  to  her  brothers ;  but  they  anrl  appHca_  ' 

had  refused  to  disclose  her  residence:    the  plaintiff  by  letter,  had  given  tions  had  been 

..  '  r  till  ji»  made  t0  her 

notice  of  the  issuing  of  process  to  the  attorney,  and  had  also  enquired  of  attorney  and 

him,  whether  he  would  appear  to  the  action,  but  the  attorney  had  paid  no  ^ascertain* 

attention  to  these  applications. — [Park,  J. — By  the  Uniformity  of  Process  Act  her  present 

(a),  the  writ  is  to  be  "  directed  to  the  sheriff  of  the  county,  wherein  the  without  sue-' 

dwelling-house  or  place  of  abode  of  such  defendant  shall  be  situate:*]— Here  SJJ^^1 

the  writ  would  issue  to  the  sheriff  of  Middlesex,  as  Russel-square  was  the  tringas. 

last  known  place  of  abode  of  the  defendant.     The  Statute  of  Limitations 

would  shortly  run  against  the  plaintiff's  demand. 


(a)  2W.  4,  c  39,  sec.  3. 


Granted. 


Doe,  dem.  Graff  v.  Roe.  jan.  si. 

JiOMPAS,  Serjt.,  moved  for  judgment  against  the  casual  ejector.      The  in  eieciment 

ejectment  was  brought  to  recover  some  detached  stables ;  and  the  for  detached 

•iii         -iii  1         •         «    1  •  •  stables,  service 

ftrnce  of  the  declaration  had  been  on  the  wife  of  the  tenant  in  possession,  at  on  the  wife 

hi.  dwelling-house.  %&£%&* 


house,  is  stiffi- m 
cienU 


Tjsdal,  C.  J. — That  is  sufficient ;  otherwise  a  party  might  never  be  able 
to  recover  stables. 

Rule  granted. 


Weekes  v.  Paul.  jo».  31. 

Jf   V.  LEE,  had  obtained  a  rule  nisi,  for  the  examination  of  a  witness  on  Delay  on  the 
interrogatories,  who  was  about  to  leave  the  country.  Parf  ®f^ 

no  objection 

/.  Bayley,  shewed  cause. — He  objected,  that  the  application  was  not  made  ^J^u^to" 
a  proper  time. — The  action  was  commenced  in  April,  1836;  in  May,  the   examine,  on  in- 
<k&ndknt  pleaded ;    no  further   steps  had  been   taken  till  the   following  w"n<£s  who'i* 
•Vowmier,  when  the  plaintiff  gave  notice  of  his  intention  to  proceed  to  trial  *oiB*  *brold* 
iter  Michaelmas  Term ;  nothing  however  had  been  done,  till  the  present 
bUioq  was  made. 

The  Court  however  did  not  think  this  a  sufficient  objection,  and  made  the 

Rule  absolute. 
k  2 
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Common  Pleat, 

Jan.  31. 

Bv  Bee.  44,  of 
6  &  7  W.  4,  c. 
exxxvij,  (the 
Westminster 
Court  of  Ro. 

Quests'  Act,) 
ebtors  "  re- 
siding or  tn- 
ttnMting"  or 
"  keeping  any 
counting-tiousef 
&c."  may  be 
summoned 
before  the  com* 
mitsionert, 
Ac. ;  by  tec  86, 
"  no  action 
for  any  sum 
not  exceeding 
40*.,  and  re- 
coverable in 
the  Court  of 
Requests,  shall 
be  brought 
against  any 
person  residing 
or  inltabUing 
within  the 
jurisdiction 
thereof."    The 
Act  gives  no 
remedy  to  the 
defendant  for 
his  costs. 

Held,  first, 
thnt  the  Court 
could  not  give 
a  defendant 
his  costs 
though  the 
plaintiff  had 
only  recovered 
10s. 

Secondly,  that 
a  defendant 
keeping  a  count- 
ing-house with- 
in the  juris- 
diction, could 
not  avail  him- 
self of  the  86th 
section. 


White  v.  Seffert. 

JpiSHE,  on  a  former  day  in  this  Term,  had  applied  for  a  rule  nisi,  to  enter  a 
suggestion  on  the  roll  to  deprive  the  plaintiff  of  his  costs,  under  the. 
Westminster  Court  of  Requests1  Act,  6  &  7  W.  4,  c.  exxxvij,  (a),  hy  which  the 
former  Act  (23  G.  2,  c.  27)  was  repealed ;  the  plaintiff  in  the  present  in- 
stance, having  only  recovered  10*.,  and  the  defendant  slating  that  he  was 
liable  to  be  summoned  to  the  Court  of  Requests.  The  former  Act  contained 
a  provision,  that  in  any  action  for  debt  under  40*.,  brought  in  the  superior 
Courts,  the  defendant  might  plead  that  at  the  time  of  the  commencement 
of  the  suit  he  was  inhabitant  within  the  jurisdiction,  Ac,  and  in  case  of 
his  succeeding  upon  such  plea,  the  defendant  was  to  have  his  full  costs  (bJf 
but  there  was  no  such  provision  in  the  new  Act 

Tindal,  C.  J.— The  new  Act  may  have  furnished  the  defendant  with 
grounds  to  nonsuit  the  plaintiff,  but  as  it  contains  no  provision  as  to  costs, 
we  cannot  give  them. 

Fishe  then  applied  for,  and  obtained  a  rule  nut,  'to  set  aside  the  proceed- 
ings, with  the  costs  of  his  application. 

Wilde y  Serjt.,  shewed  cause. — It  appeared,  that  the  defendant's  affidavit 
only  stated,  that  he  kept  a  counting-house  within  the  jurisdiction ;  which  the 
learned  Serjeant  contended  did  not  bring  him  within  the  86th  section :  the 
power  to  summon  under  the  44th  sec,  was  different  from  the  prohibition 
against  suing  contained  in  the  86th. 

Kelly  and  Fishe,  in  support  of  the  rule,  argued,  that  the  two  sections 
must  be  taken  together;  and  that  the  words  "  residing  and  inhabitant,"  in 
the  86th  section,  included  all  the  modes  of  residence  mentioned  in  the  44 ih. 

Tindal,  C.  J. — There  may  possibly  be  a  ground  for  the  difference  in  the 
two  sections,  and  the  legislature  may  have  meant  that  a  plaintiff  might,  at 
his  option,  sue  in  the  Court  of  Requests,  any  party  carrying  on  business 
within  the  jurisdiction,  but  that  he  must  sue  every  inhabitant ;  at  any  rate, 


(a)  By  sec.  37,  "it  shall  be  lawful 
for  the  commissioners  to  decide  all  dis- 

Sutes  for  any  sum  not  exceeding  5/." 
ly  sec.  44,  "  it  shall  be  lawful  for  any 
person  who  shall  have  any  debt  or  de- 
mand owing  or  due  to,  or  claimed  or 
demanded  by,  such  person  residing  or 
inhabiting  within  the  city  of  Westmin- 
ster ,  or  keeping  or  using  any  house, 
warehouse,  counting-house,  &c,  or  em- 
ployed, working,  or  seeking  a  livelihood, 
or  trading,  or  dealing  within  the  same 
city,  to  apply  to  the  clerk  of  the  Court, 
who  shall  make  out  a  summons  directed 
to  such  debtor,  requiring  such  debtor 
to  appear  before  the  commissioners,  and 


the  commissioners  are  empowered  to 
make  due  enquiry  concerning  such  de- 
mands, and  pass  judgment  thereupon 
and  award  costs  of  writ."  By  tec.  86, 
"  no  action  for  any  debt  not  exceeding1 
40*.,  and  recoverable  in  the  said  Con  if 
of  Requests,  shall  be  brought  against; 
any  person  residing  or  inhabiting  witliia 
the  jurisdiction  thereof,  in  any  othef 
Court  whatsoever.  Provided  always,  thai 
nothing  herein  contained  shall  aestroi 
the  jurisdiction  of  his  majesty's  Court 
of  record  at  Westminster^  in  carti 
wherein  the  debts  shall  exceed  the  sun 
Of  40*." 
(6)  Sec.  a 
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the  defendant  was  bound  to  bring  himself,  by  his  affidavit,  within  the  words   Common  Pleat. 
of  the  86th  section ;  and  having  failed  to  do  so,  the  rule  must  be  discharged. 

Rule  discharged. 


Cantrell  and  others  v.  The  Guardians  of  the  Poor  of  the       Jan.  31. 
Windsor  Union. 

'THIS  was  an  action  of  trespass,  brought  pursuant  to  an  order  of  the  Lord  By  the  Poor 

Chancellor,  to  ascertain  if  the  defendants  were  entitled  to  take  cer-  m™ ^n^& 
tain  messuages  and  lands  described  in  the  declaration,  for  the  purposes  of  the  5  w.  4,  c'76, 
Statutes  4  &  5  W.  4,  a  76,  &  5  &  6  W.  4,  c.  69,  (The  Poor  Law  Amend-  |£oHLaw * 
Bent  Acts).  Commissioners 

At  the  trial  before  Tindal,  C.  J.,  at  the  London  Sittings  after  Trinity  to-order  the 
Term,  1836,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  ^erse<U£f 
the  Court,  on  the  following  case :— •  having  a  work- 

The  premises  in  question  are  situate  in  the  parish  of  Old  Windsor.  iwge'thesames 

Previous  to  the  year  1753,  four  cottages  had  been  erected  in  the  parish  of  by  sec.  109, 
Old  Windsor,  from  funds  derived  from  various  legacies  and  benefactions,  ution^iauae)" 
given  for  the  use  of  the  poor  of  Old  Windsor,  amounting  to  45/.  JbLTu'to^ 

The  above  cottages  were  situate  at  the  Woodside ;  and  having  become  elude "  any 
ruinous  and  incapable  of  being  repaired,  it   was   agreed  between  Hugh  {£"  J^oTany 
Hammertley,  Esq.,  and  the  vicar,   churchwardens  and  overseers  and  the  parish  shall 
parishioners  of  Old  Windsor,  at  a  vestry  of  the  said  parish,  held  pursuant  to  maimauwdT 
public  notice,  on  the  23d  April,  1753,  that  the  said  four  cottages  should   or  anv  house 
he  palled  down  and  re-built  on  the  parish  plot;  that  in  consideration  of  H.   purchased, 
Hmmersley  paying  60/.  towards  the  re-building  of  the  cottages,  the  parish   ^8Ja  Jj^jJ 
agreed  to  grant  him  a  lease  of  the  land,  on  which  the  four  cottages  then  stood,  expence  of  the 
for  ninety-nine  years,  renewable  for  ever,  at  5*.  rent  yearly;  pursuant  to  the  a^parish,  &c 
•hove  agreement,  live  cottages  were  erected  on  the  parish  plot  out  of  the  60/.,  f?r  tne  receP- 
*od  one  other  cottage  was  erected  at  the  same  time,  out  of  a  sum  of  20/.,   mentdaL'LC 
kqueathed  to  the  parish  of  Old  Windsor,  by  Dr.  Meredith.     Three  of  the  ^fy™ re" 
tbove  five  cottages  generally  let  at  \L  10*.  each  per  annum  ;  the  cottage  poor  person 
Mated  out  of  the  20/1,  at  2/.  per  annum  ;  the  remaining  two  were  occupied  [he^pence  of 
by  the  paupers  of  the  parish ;  and  the  rents  of  the  four  cottages  so  let,  were  such  parish ;" 
■Ppfied  at  Easter,  in  gills  to  the  poor  house-keepers  of  the  parish.  ^  i8et0  ?„„ 

The  cottages  having  become  much  dilapidated  in  the  year  1797,  it  elude -any 
*u  agreed,  at  a  vestry  meeting,  to  sell  them,  together  with  the  land  on  or  indigent 
*bich  they  stood,  and  that  the  purchase  money  should  be  settled  by  the  K^/J^E 

ceiving  relief 
from  the  poor-rate,  or  chargeable  thereto." 
dwaspurcha 
from  1 


Aet,3 

cera,  for  the  relief  of  the  poor;  the  cottages  were  repaired*  out  of  the  poor-rate. 

Two  of  the  cottages  were  occupied,  immediately  after  their  erection,  as  a  school-house,  and 
afterwards  as  a  poor-house;  the  other  four  were  always  let  at  a  low  rent  to  independent  la- 
bourers, who  paid  no  poor-rates,  but  some  of  whom  received  occasional  relief;  and  on  two  oc- 
casions parish  paupers  had  been  lodged  in  these  cottages ;  but  the  parish  paid  the  tenants  for 
their  lodging. 

The  land  was  allotted  into  various  small  allotments,  four  of  which  were  appropriated  to  the 
four  cottages  in  question  ;  the  remainder  being  let  out  to  independent  labourers. 

Hdd,  that  neither  the  four  cottages  nor  the  land  came  within  the  definition  of"  workhouses," 
firen  in  the  109th  sec.  of  the  Poor  Law  Amendment  Act. 
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V. 

The 

Windsor 

Union. 


Common  PUat.  parish,  subject  to  the  payment  of  5/.  per  cent  per  annum  on  Eaeter  Monday 
Cantbell      *n  everv  vear>  to  ^  applied  by  the  vicar,  churchwardens,  and  overseers,  for 
the  relief  of  the  poor  house-keepers,  paying  to  the  church  and  poor  of  the 
said  parish,  in  full  compensation  for  the  legacies  by  which  the  cottages  were 
formerly  erected.     The  cottages  and  land  were  accordingly  sold  to  Mrs. 
Hammer sley,  for  200/.,  under  an  agreement  reciting  the  above  resolutions, 
and  which  set  forth  that  the  poor-houses  were  in  great  decay,  and  that  the 
parties,  as  far  as  they  lawfully  might  under  the  43  Eli*.,  had  agreed  that 
the  purchase  money  should  be  expended  in  building  eight  cottages,  for  the 
better  lodging  of  the  impotent  and  other  poor  upon  the  waste  land,  situate  at 
Penny  Royal  Pond,  to  be  kept  in  repair  by  the  churchwardens  and  overseers 
of  the  said  parish  of  Old  Windsor,  for  the  time  being,  at  the  expence  of  the 
parish,  subject  to  the  payment  of  10/.  per  annum,  on  Easter  Monday,  in  each 
and  every  year,  clear  of  all  deductions,  by  the  vicar,  churchwardens  and 
overseers  of  the  said  parish,  or  the  major  part  of  them  in  the  church,  for  the 
relief  of  the  poor  house-keepers,  paying  to  the  church  and  poor  of  the  said 
parish,  in  lieu  of  the  land  and  appurtenances,  agreed  to  be  conveyed  to  the 
said  Ann  Hammersley  and  her  heirs,  and  the  legacies  and  sums  of  money 
with  which  the  same  cottages  were  purchased  or  erected ;  the  said  eight  new 
cottages  to  remain  subject  to  the  payment  of  10*.  on  Michaelmas  day  in 
every  year,  by  the  overseers  for  the  time  being,  to  William  Warrington  and 
his  successors,  vicars  of  Old  Windsor,  in  lieu  of  the  vicarial  tithe  of  the  land 
so  inclosed,  and  on  which  the  cottages  should  be  erected.     A  piece  of  land, 
part  of  the  waste  of  the  manor  of  Old  Windsor,  containing  about  four  acres, 
was  obtained  about  the  same  period,  by  virtue  of  a  certain  deed,  made  pur- 
suant of  the  Inclosure  Act  of  29  G.  2,  c.  3B,  between  the  major  part  of  the 
owners  and  occupiers  of  lands,  in  the  parish  of  Old  Windsor,  entitled  to 
right  of  common  of  pasture,  the  devisees  of  the  lord  of  the  manor  and 
the  overseers  of  the  poor,  of  the  one  part ;  and  James  Bonn  ell  of  the  other 
part ;  whereby  Bonnell  covenanted  to  pay  to  the  overseers  70/.,  to  be  laid 
out  in  the  purchase  of  ten  tenements,  for  the  use  and  habitation  of  the  poor 
of  the  parish ;  which  deed  was  usually  kept  in  the  parish  chest,  and  was  en- 
rolled in  the  office  of  the  clerk  of  the  peace  for  Berks,  in  April,  1798 ;  the  ex- 
pence  of  the  deed  was  paid  by  the  parish  officers.     The  piece  of  land  was 
afterwards  fenced  in  with  a  hedge,  and  so  continued  from  that  time,  being 
occasionally  trimmed  and  cut  by  the  parish  officers.     The  overseers  obtained 
the  sum  of  541/.  from  certain  individuals,  as  recompences  agreed  to  be  given 
for  the  inclosure  of  the  waste  lands  in  Old  Windsor,  pursuant  to  certain 
agreements  made  under  the  provisions  of  the  Statute,  29  G.  2,  c.  36,  ac- 
cording to  which  Statute,  the  money  was  to  be  applied  to  the  relief  of  the 
poor,  and  accounted  for  as  rates;  and  the  said  sums  of  541/.,  and  200/, 
shortly  after   1797,   were   applied   by  the  parish  officers   in   the   erection 
of  eight  cottages,  on  the  said  piece  of  land,  (marked  A,  B,  C,  D,  Y,  Y,  and 
Z,  Z,  in  a  plan  annexed  to  the  case.)     Six  of  the  cottages  were  in  a  line,  and 
attached  to  each  other;  (A,  B,  C,  D,  and  Y,  Y;  the  two  latter  being  in  the 
centre,)  the  remaining  two,  (Z,  Z,)  were  built  on  part  of  the  same  plot  of 
ground,  but  at  a  distance  from  the  other  six. 

A  well  was  dug  when  the  cottages  were  built,  common  to  all  of  them,  and 
was  repaired  by  the  overseers,  at  the  expence  of  the  parish  ;  the  neighbouring 
cottages  were  also  permitted  the  use  of  it.     An  oven,  bakehouse  and  privy, 
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were  afterwards  built  by  the  overseers,  out  of  the  purchase  money  received  Common  PUat. 
for  the  waste  land,  and  repaired  by  the  overseers  out  of  the  poor-rate. 

The  (wo  centre  cottages,  (Y,  Y,)  of  the  six  built  in  a  line,  were,  immedi- 
ately upon  their  erection,  used  as  a  Bchool-house,  but  afterwards,  for  the  re- 
ception of  the  parish  paupers,  at  the  parish  expence.     The  two  cottages 
(Z,  Z.)  were  used  as  the  poor-house,  and  a  space  of  ground  thereto  adjoining, 
(marked  W,)  was  used  by  the  dependant  poor  in  that  house.    Other  portions 
of  the  said  piece  of  ground  were  occupied  by  labouring  men,  as  gardens ; 
but  afterwards,  used  by  the  inmates  of  the  poor-house.     The  two  first,  and 
two  last  of  the  six  cottages,  (A,  B,  and  C,  D,)  from  the  time  of  their  erection, 
were  let  to  independent  labourers,  as  yearly  tenants,  at  50*.  a  year,  the  rents 
being  applied  by  the  churchwardens  to  charitable  purposes,  in  the  same 
manner  as  the  rents  of  the  old  cottages  had  been.      The  cottages  might  have 
been  let  however,  at  2s.  to  2*.  6//.  per  week  each.     The  occupiers  of  the  last- 
named  cottages,  were  never  assessed  to  the  poor-rate  in  respect  of  them.     Ten 
shillings  a  year,  in  lieu  of  vicarial  tithes  for  the  land,  was  paid  to  the  vicar, 
out  of  the  poor-rates,  as  before  agreed  upon.     None  of  the  persons  accepted 
as  tenants  of  the  four  cottages  (A,  B,  and  C,  D,)  were  receiving  parochial 
relief  at  the  time ;  persons  of  industrious  habits  were  selected  as  tenants,  and 
the  rent  was  regularly  paid  ;  but  the  tenants,  being  labourers,  occasionally 
received  parish  relief,  which  was  given  without  any  deduction  on  account  of 
the  occupation  of  the  cottages,  the  rents  being  always  punctually  paid  by  the 
tenants ;  except  in  regard  to  one  Thomas  Pope,  tenant  of  one  of  the  said  four  cot- 
tages, who  paid  till  the  year  1821,  from  which  time  the  overseers,  by  a  special 
order  in  vestry,  paid  the  rent  to  the  churchwardens ;  and  upon  two  occasions 
when  the  tenants  had  died  before  the  rent  became  due,  the  churchwardens 
fare  credit  for  the  amount  of  the  rent,  and  applied  the  same  to  the  charitable 
fand,  and  re-paid  themselves  out  of  the  church-rate. 

The  eight  original  cottages  (A,  B,  C,  D,  Y,  Y,  and  Z,  Z,)  as  also  two 
others  hereinafter  mentioned,  were  kept  in  repair  with  funds  obtained  by  the 
poor-rate. 

The  paupers  of  the  parish  were  received  into  the  cottages  used  as  the 
poor-house,  (Z,  Z,)  and  likewise  into  those  used  as  a  school-house,  (Y,  Y,) 
and  were  lodged  and  maintained  therein  at  the  expence  of  the  poor-rate ;  but 
the  said  cottages  not  being  large  enough  to  accommodate  the  paupers,  two 
other  cottages  (X,  X,)  were  built  for  that  purpose,  and  so  used  up  to  the 
present  time.  The  recently  erected  cottages  (X,  X,)  as  well  as  those  for- 
merly used  as  a  school-house  (Y,  Y,)  and  a  poor-house,  (Z,  Z.)  together  with 
'he  piece  of  land  adjoining  the  said  poor-house,  were  not  in  question  in  this  cause. 
The  cottages  (heretofore  the  school-house,  Y,  Y,)  could  contain  ten  pau- 
pers ;  the  cottages  (used  as  the  poor-house,  Z,  Z,)  seven  paupers,  and  those 
rwxmlly  erected  (X,  X,)  seven  paupers :  but  the  numbers  occasionally  ex- 
r?*&d  what  could  be  contained  in  such  last  mentioned  cottages,  and  the 
■^erseers,  when  such  occurrence  happened,  procured  the  paupers  to  be 
*<*ired  in  a  public-house,  or  elsewhere  in  the  village,  at  the  expence  of  the 
F*mh.  and  large  sums  had  been  expended  accordingly.  On  two  occasions, 
Papers  had  been  received  in  two  of  the  six  cottages  built  in  a  line,  (viz.,  B, 
*4D,)  but  the  tenant  received  2*.  a  week  as  rent,  and  a  further  payment 
t*  the  paupers9  board,  from  the  overseers  :  but  these  were  the  only  in- 
*****  in  which  paupers  had  been  received  into  these  cottages. 
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Common  piau.  Part  of  the  plot  of  ground  obtained  in  1 797  was  set  out  as  gardens  to  the  last 
mentioned  four  cottages,  (A,  B,  C,  D.)  and  occupied  with  them.  The  re-> 
mainder  was  divided  into  small  gardens,  and  appropriated  by  the  churchwar- 
dens and  overseers  to  the  use  of  the  labouring  inhabitants  of  the  parish,  as 
applications  were  made.  Many  of  the  plots  were,  and  still  are,  occupied  by 
labourers,  to  grow  vegetables,  &c. ;  and  they  contributed  to  the  poor-rate,  but 
not  in  respect  of  such  plots.  Relief  was  occasionally  given  to  the  occupiers 
of  the  allotments,  but  quite  independent  of  the  occupation  of  the  gardens,  the 
relief  not  being  increased  or  diminished  on  that  account ;  the  gardens  were 
never  appropriated  by  way  of  relief,  and  were  never  occupied  in  connection 
with  any  of  the  buildings. 

The  defendants9  order,  requiring  the  overseers  of  Old  Windsor  to  deliver 
up  the  premises  in  qnestion,  was  dated  the  26th  January,  1836 ;  and  the 
order  of  the  Poor-Law  Commissioners,  directing  the  defendants  to  apply  the 
premises  in  question  for  the  purposes  of  the  Acts  of  Parliament,  was  issued 
the  29th  February,  1836. 

The  defendants,  on  the  8th  April,  1836,  previously  to  entering  on  the  pre- 
mises, demanded  possession  thereof. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  defendants,  or 
the  8th  of  April,  1836,  were  entitled  to  take  the  premises  mentioned  in  the 
declaration,  or  any  of  them,  under  the  authority  of  the  Statutes  4  &  5  W.  4, 
c.  76,  and  5  &  6  W.  4,  c.  69,  or  either  of  them. 

If  the  Court  should  be  of  opinion  the  defendants  were  not  entitled  to  take 
any  part  of  the  premises,  a  general  verdict  was  to  be  entered  for  the  plaintiffs,, 
with  nominal  damages  :  or  if  the  Court  decided  that  the  defendants  were 
authorized,  as  before  mentioned,  to  take  some  part,  but  not  the  whole  of  the 
premises,  the  like  verdict  was  to  be  entered  for  the  plaintiffs,  as  to  such  part 
which  the  defendants  had  no  right  to  take ;  and  a  verdict  for  the  defendants, 
in  respect  to  the  premises  to  which  their  authority  extended:  and  if  the 
Court  should  be  of  opinion  that  the  defendants  had  a  right  to  take  the  whole 
of  the  said  premises,  then  a  nonsuit  was  to  be  entered. 

The  case  was  argued  last  Miehaelmas  Term. 


Wilde,  Serjt.,  for  the  plaintiffs,  referred  to  the  Statutes  31  JSfe.,  c.  7, 
(repealed  by  15  G.  3,  c.  32)  ;  43  Eliz,,  c,  2,  s.  5  ;  29  6.  2,  c.  36,  8.  2;  and 
59  O.  3,  c.  12,  ss.  12,  13,  &  17.     He  contended  that  the  four  cottages  (A, 
B,  C,  D,)  and  the  land,  could  not  be  considered  "  workhouses9'  within  the 
meaning  of  the  4  &  5  W.  4,  c    76.     The  real  question  was,  how  those  cot- 
tages had  been  used  ;  the  commissioners  had  no  right  to  investigate  the  title- 
deeds  by  which  the  premises  were  held.     The  four  cottages  had  been  uni- 
formly let  to  persons  paying  church  and  poor-rates,  who,  though  they  might 
be  poor  persons  in  the  ordinary  sense  of  the  word,  were  not  poor  in  the  statu- 
tory sense ;  i.  e.,  paupers.      There  was  nothing  in  the  6  &  6  W.  4,  c.  69, 
to  entitle  the  defendants  to  the  property  in  question  :  by  the  4th  section, 
guardians  are  authorized  "  to  take91  certain  property ;  but  that  means  that 
they  shall  be  capable  of  taking,  and  not  that  they  are  invested  with  any 
adverse  powers  to  take  buildings,  &c.  of  their  own  authority.   At  any  rate,  there 
was  no  pretence  for  the  claim  set  up  to  the  small  plots  of  ground ;   for  in  no 
sense,  could  they  be  said  to  fall  within  the  statutory  definition  of  the  word  work- 
house, which  is  limited  to  "  a  house  or  building  purchased,  erected,  hired,  or 
used"  for  the  reception  of  the  poor. 
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Gbvfflttm,  Serjt.,  for  the  defendants,  argued  that  the  question  was  not 
limited  to  what  had  been  the  titer  of  the  premises  in  question  in  later  years ; 
but  reference  must  be  made  to  the  original  purpose  for  which  they  had  been 
purchased  (in  a  legal  sense) ;  he  contended  that  it  appeared  from  the 
Tvkras  documents  referred  to  in  the  case,  that  the  whole  were  "  purchased 
it  theeipence  of  the  poor-rate/9  within  the  meaning  of  the  109th  section  of 
the  Poor  Law  Amendment  Act ;  and  that  any  subsequent  variation  in  their 
user,  which  might  be  inconsistent  with  their  original  appropriation,  could  not 
•Iter  the  effect  of  such  appropriation.  If  the  funds,  out  of  which  the  cottages 
»  question  were  built,  had  been  applied  to  the  erection  of  one  large  work- 
house, and  in  consequence  of  the  decrease  of  the  number  of  paupers,  part  of 
the  house  had  been  let  off  to  independent  tenants,  the  bouse  would  not  have 
ceased  to  be  a  "  workhouse."  As  to  the  plot  of  land,  ( W,)  the  words  "  pur- 
chased" and  "used,"  in  the  109th  section,  would  apply  to  land ;  and  th* 
word  "  kou*T  includes  land;  Com.  Dig.  Grant,  E.  1 1 ;  Co.  Lxtt  5,  b. 


Common  PZtof* 


Wilde,  Serjt.,  in  reply,  admitted  that  if  the  cottages  in  question  had 
originally  been  appropriated  to  parish  purposes,  a  temporary  user  of  them,  for 
other  purposes,  would  not  have  enabled  the  plaintiffs  to  dispute  the  defend- 
sots'  claim  :  but  such  user,  in  this  case,  had  been  continual ;  and  the  Acta 
apply  to  a  state  of  things  as  they  actually  existed,  and  not  as  they  might  have 
existed.  The  authorities  cited  refer  to  land  surrounding,  and  used  in  con- 
seiion  with,  a  house,  and  cannot,  therefore,  apply  to  the  small  allotments 
which  were  let  out  without  any  reference  to  the  cottages. 

The  Court  took  time  to  consider,  and  judgment  was  now  delivered  by 

TnvDAL,  C.  J. — This  was  an  action  of  trespass,  brought  in  pursuance  of  the 
order  of  the  Lord  Chancellor  for  the  purpose  of  obtaining  the  decision  of  this 
Court  upon  the  question,  whether  the  defendants  were  entitled  to  take  and 
we  the  premises,  or  any  of  them,  described  in  certain  proceedings  in  the  Court 
of  Chancery,  for  the  purposes  of  the  Statutes  4  &  5  W.4,c.  76,  and  5  <fc  8 
W.  4,  c  69,  or  either  of  them.  The  question  related  to  four  cottages  out  of 
esght,  which  were  marked  upon  the  plan,  A,  B,  C,  and  D ;  four  pieces  of  land 
narked,  38,  38,  40,  and  41,  close  adjoining  to  the  said  cottages ;  and  thirty- 
*ven  small  allotments,  marked  from  No.  1  to  No.  37,  inclusively.  And  we 
**  of  opinion,  upon  the  proper  construction  of  the  said  Statute?,  and  the 
consideration  of  the  facts  stated  in  the  special  case,  that  the  Guardians  of  the 
poor  were  not  entitled  to  take  and  use  any  part  of  the  premise*  above  referred 
to.  The  authorities  given  by  the  first  mentioned  Statute  to  the  Poor-Law 
Commissioners,  so  far  as  they  relate  to  the  present  subject  of  enquiry,  are 
g"en  by  the  23d  section,  viz,  "  to  order  and  direct  the  overseers  of  any 
ptnsh,  having  a  workhouse  or  workhouses,  or  any  buildings  capable  of 
tag  converted  into  a  workhouse  or  workhouses,  to  enlarge  or  alter  the 
^ne :"  and  the  authority  given  to  the  commissioners  by  section  26,  is  to 
foiare  the  union  of  as  many  parishes  as  they  shall  think  fit,  whereupon, 
'the  workhouse  or  workhouses  of  such  parishes  shall  be  for  their  common 
**  :*  and  the  commissioners  may  issue  orders  and  regulations  for  the  clas- 
t&auon  of  such  poor  as  may  be  relieved  therein,  and  for  other  purposes ;  and 
ti*  question  will  be,  whether  any  of  the  cottages  above  specified,  or  any  part 
of  the  land,  either  by  reason  of  being  held  and  used  together  with  the  cot- 
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•CSwwfc<m  Pleat,  tages,  their  mode  of  occupation,  or  otherwise,  can  be  considered  to  fall  within 
Cantrell      tne  meaning  of  the  term  "  workhouses"  employed  in  the  Act.    If  that  word 
was  received  tit  its  ordinary  acceptation,  it  points  to  a  building  commonly 
found  in  most  of  the  parishes  in  England,  in  which  the  paupers  of  the  parish 
are  lodged  and  kept,  under  the  control  of  the  parish  officers,  out  of  the  poor- 
rate.     But  it  must  be  allowed,  that  it  is  used  in  the  Act,  in  a  sense  somewhat 
larger  and  more  comprehensive.     For,  by  the  interpretation  clause  (sec.  109), 
it  is  enacted,  that  the  word  workhouse  shall  be  construed  to  include  "  any 
house  in  which  the  poor  of  any  parish  or  union  shall  be  lodged  and  main- 
tained, or  any  house  or  building  purchased,  erected,  hired,  or  used  at  the  ex- 
pence  of  the  poor-rate,  by  any  parish,  vestry,  guardian,  or  overseer,  for  the 
reception,  employment,  classification,  or  relief  of  any  poor  person  therein,  at  the 
expence  of  such  parish ;"  and  again,  " the  word  poor"  by  the  same  clause, 
*  shall  be  construed  to  include  any  pauper,  or  poor,  or  indigent  person  ap- 
plying for,  or  receiving  relief  from  the  poor-rate  in  England  and  Wales,  or 
chargeable  thereto."     The  question,  therefore,  presented  to  us,  must  be  deter- 
mined by  a  comparison  of  the  evidence  stated  in  the  special  case,  with  the 
definition  or  interpretation  above  given  by  the  Statute,  and   the  inquiry 
becomes  this ;  First,  whether  the  cottages  A,  B,  C,  and  D,  are  houses  in  which 
the  poor  of  the  parish  were  lodged  and  maintained  :  and  we  think  the  gene- 
ral mode  of  user  of  these  four  cottages,  from  the  time  they  were  built  in  1797, 
down  to  the  passing  of  the  Statute  above  referred  to,  affords  an  answer  to  that 
question  in  the  negative.      It  is  not  a  single  instance,  or  only  a  few  instances 
of  a  pauper  being  placed  in  one  or  more  of  these  cottages,  that  can  be  con- 
sidered as  giving  to  them  the  class  or  character  to  which  they  belong,  but  it 
must  be  the  general  purpose  to  which  they  were  applied,  during  the  whole  or 
the  greater  part  of  the  period  to  which  reference  is  made.     And  we  think  the 
preponderancy  of  the  evidence  is  very  great,  that  they  were,  during  that 
period,  let  out  by  the  parish  to  independent  labourers  at  annual  rents,  such 
rents  being  applied  by  the  parish  officers,  not  to  the  ordinary  purposes  of  the 
poor-rate,  but  for  the  charitable  purposes  to  which  the  funds,  out  of  which 
the  cottages  were  in  part  originally  built,  were  destined  by  former  benefactors 
to  the  parish.     And  we  think  this  the  more  evident,  from  the  distinction  in 
the  special  case  between  the  user  of  these  cottages,  and  the  others  which  are 
marked  with  the  letters  X,  Y,  and  Z ;   in  which  latter  it  is  stated,  that  the 
paupers  of  the  parish  have  been  received,  lodged,  and  maintained  at  the  ex- 
pence  of  the  poor-rate.     If,  then,  the  cottages  in  question  do  not  come  within 
the  first  part  of  the  interpretation,  which  has  a  wider  and  a  more  comprehensive 
range,  are  they  •'  buildings  purchased,  erected,  hired,  or  used  at  the  expence 
of  the  poor-rate,  by  any  parish,  &c,  for  the  reception,  employment,  or  relief 
of  any  poor  person  therein,  at  the  expence  of  such  parish  ?"     This  latter  des- 
cription, it  is  to  be  observed,  involves  two  considerations ;  First,  at  whose 
cost  the  building  was  originally  erected  or  purchased ;  and  Secondly*  the 
purpose  to  which  it  is  put  and  employed  by  the  parish.     But  although  these 
considerations  are  separate  and  distinct  from  each  other,  yet  unless  both  parts 
of  the  description  concur  and  are  found  to  apply  to  the  same  building,  the 
case  cannot,  as  it  appears  to  us,  be  held  to  fall  within  the  second  branch  of 
the  statutory  interpretation.     First,  if  the  only  inquiry  necessary  to  be  made 
were  this,  whether  these  cottages  were  purchased,  or  erected,  or  hired  at  the 
expence  of  the  poor-rate,  the  answer  would  be,  that  as  to  the  part  of  the 
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original  cost  of  the  building,  namely,  to  the  extent  of  2001.,  they  were  clearly   GmmnPUat. 
not  built  at  the  expence  of  the  poor-rate :  and  as  to  the  residue  of  such  cost, 
namely,  to  the  extent  of  541/.,  strictly  speaking,  they  were  not  built  out  of 
the  poor-rate ;  though,  undoubtedly  they  were  built  out  of  a  fund  raised  by 
the  operation  of  the  Inclosure  Act,  the  29  G.  2,  which  was  placed  in  the  hands 
o(  the  churchwardens  and  overseers,  to  be  applied  as  the  poor-rates  are,  and 
in  relief  of  the  poor-rates :  so  that  it  would  be  very  difficult  to  contend  that 
the  last  mentioned  sum  is  not  to  be  considered  as  poor-rate  within  the  mean- 
ing of  this  Act.     As  to  the  200/.,  indeed,  if  traced  from  its  origin,  it  appears 
to  be  a  fund  originally  composed  out  of  benefactions  given  to  the  parish  for 
particular  charities,  increased  from  time  to  time  by  the  alteration  of  the  pro- 
perty which  had  been  purchased  by  the  original  fund,  and  other  contributions, 
but  still  maintaining  its  character  of  a  separate  and  distinct  fund  from  the 
poor-rate;  the  distribution  of  the  annual  produce  thereof  being  always  set 
apart  and  applied  for  those  purposes  of  charity  for  which  it  appeared  to  be 
originally  destined.     It  must  be  admitted,  however,  that  if  the  inquiry  rested 
upon  the  single  point  of  the  cost  of  the  building,  it  would  be  difficult  to  de- 
cide, with  any  satisfaction,  whether  these  cottages  formed  workhouses  or  not. 
But  there  is  coupled  and  combined  with  this  description,  in  the  Statute,  the 
purpose  to  which  the  buildings  are  applied.     And  we  think,  as  we  have 
already  stated,  that  these  cottages,  upon  the  facts  set  out  in  the  special  case, 
were  neither  '•  purchase'!,  erected,  or  used  for  the  reception,  employment,  or 
relief  of  poor  persons  therein,"  that  is,  of  parish  paupers,  "  at  the  expence  of  the 
parish."    Having  arrived  at  this  conclusion,  with  respect  to  the  cottages,  it  is 
almost  unnecessary  to  say,  that  the  same  opinion  will  extend  to  the  pieces  of 
ground  behind  each,  which  are  marked  in  the  plan  as  Nos.  38,  39, 40,  and  41 ; 
which  pieces  of  ground,  form  part  of,  and  are  occupied  with  the  same.     As  to 
the  thirty-seven  small  closes  of  land,  which,  according  to  the  case,  have  been 
usually  allotted  by  the  parish  officers  to  the  labouring  inhabitants  of  the 
parish  for  the  purposes  of  gardens,  as  the  case  states  expressly  that  such  al- 
lotments were  made,  without  any  reference  to  the  labourers  contributing  or 
not  contributing  to  the  poor-rate  of  the  parish,  or  receiving  or  not  receiving 
parochial  relief,  we  cannot  see  any  circumstance  belonging  to  the  use  of  such 
tad,  which  can  bring  it  within  the  interpretation  of  a  workhouse,  as  given  by 
&e  Statute.     Upon  the  whole,  we  think  that  there  should  be 

Judgment  for  the  plaintiffs 


Hitchcock  v.  Walford,  Clerk. 


Jan.  SI. 


TRESPASS  for  damaging  and  destroying  two  tombstones,  and  two  other  To  a  declara- 

stooes  of  the  plaintiff's,  and  taking  and  carrying  them  away,  and  con-  p^VthepUin- 
**ting  them   to  the  defendant's  own  use;  whereby  the  bones  and  other  tiff  pleaded 
■Qftal  remains  of  the  ancestors  of  the  plaintiff  were  exposed,  &c.  upoiTthe  first, 

issue  was 
joined ;  to  the 
second,  the  plaintiff  replied  and  the  defendant  rejoined ;  the  plaintiff  demurred  to  the  rejoinder : 
the  defendant  instead  of  joining  issue  on  the  demurrer,  pave  notice  he  should  take  no  further 
steps  on  the  second  plea ;  the  plaintiff  signed  judgment  by  nil  dicii  on  the  whole  record.  The 
Court  set  aside  the  judgment  as  irregular,  and  ordered  the  second  plea,  and  all  subsequent 
pleadings,  to  be  struck  out. 
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CfennmiPtatf.  Plsas : — First,  that  the  tombstones,  &c.  were  not  the  property  of  the 
plaintiff;  upon  which  issue  was  joined :  Second,  as  to  pulling  up,  Ac  the  said 
tombstones,  &c,  actionem  non  ;  because  the  defendant  before  and  at  the  time 
when,  &c.,  was  possessed  of  a  certain  close,  commonly  called  the  church-yard, 
wherein  the  said  tombstones,  &c.  were  affixed,  and  at  the  time  when,  Ac.  they 
were  there  doing  damage  to  the  grass  and  herbage,  &c.  growing  in  the  said 
close;  and  that  therefore  he  took  up  the  said  tombstones,  &c.  and  conveyed 
them  to  a  short  and  convenient  distance,  and  there  left  them  for  the  plaintiff. 

Replication  to  the  second  plea,  that  the  defendant  converted  the  tomb* 
stones  to  his  own  use. 

Rejoinder,  admitting  the  conversion  tnodo  et  forma,  as  alleged  in  the 
plea.     General  Demurrer. 

Instead  of  joining  in  demurrer,  the  defendant  gave  notice  that  he  should 
take  no  further  steps  on  the  second  plea.  The  plaintiff  on  this  signed  judg- 
ment by  default  upon  the  whole  record. 

R.  F.  Richards  moved  to  set  aside  this  judgment  for  irregularity,  with 
costs.  Issue  having  been  joined  on  the  first  plea,  which  went  to  the  whole 
declaration,  that  issue,  which  was  a  material  one,  ought  to  have  been  tried. 
The  defendant's  having  declined  to  proceed  upon  the  second  plea,  ought  not 
to  put  the  plaintiff  in  a  better  situation,  than  if  he  had  obtained  a  judgment 
on  demurrer  to  such  plea :  nor  ought  the  defendent  to  be  put  in  a  worse 
situation,  than  if  he  had  not  pleaded  the  second  plea  at  all.  Before  the 
Statute  of  Anne  (a),  there  could  only  have  been  one  plea,  and  if  the  party 
abandoned  his  defence,  the  plaintiff  was  entitled  to  have  judgment  upon  the 
whole  record ;  but  since,  by  that  Statute  (o),  a  defendant  may  plead  several 
matters;  the  practice  is  necessarily  different. 

Peacock  shewed  cause  in  the  first  instance. — The  declaration  was  framed 
upon  the  precedent  in  Spooner  v.  Brewster  (c).  The  plaintiff  was  authorized 
to  sign  judgment,  when  the  defendant  made  default.  In  the  times  of  viva 
voce  pleading,  the  defendant  appeared  personally  in  Court,  and  if  he 
wished  for  time,  he  obtained  a  continuance;  if  he  said  nothing,  it  was  a 
default,  and  judgment  of  nil  dicit  was  given  against  him;  in  the  same 
manner  as  if  the  plaintiff  did  not  appear,  it  was  a  default  on  his  part,  and  he 
was  nonsuited.  Now  here  the  defendant  has  committed  a  default,  by  not 
joining  in  demurrer ;  and  the  only  course  the  plaintiff  could  adopt,  was  to 
sign  judgment  accordingly. — [Tindal,  C.  J. — Why  should  he  sign  it  upon 
the  whole  record,  instead  of  confining  it  to  the  particular  plea  to  which  the 
demurrer  applied  ?] — The  default  applies  to  the  whole  action.  There  has 
been  no  retraxit,  or  nolle  prosequi;  and  issue  not  having  been  joined,  the 
defendant  could  not  have  had  judgment  of  relictd  verifications  (d)%  there  can 
be  no  other  judgment  for  want  of  a  rejoinder,  than  that  of  nil  dicit  as  for 
want  of  a  plea,  and  the  plaintiff  may  strike  out  the  previous  pleadings, 
Petrie  v.  Fitzroy  («).— {Tindal,  C.  J.— Why  should  the  plaintiff  enter  judg- 
ment by  nil  dicit  quoad  hoc  ?    The  better  course  would  have  been  for  the 


.1 


(a)  4  &  5  Ann,  c  10.  (J)  See  2  Lill.  Pr.  Reg.  104. 

b)  Sec  4.  (e)  5  T.  R.  152. 

c)  3Bing.  136;  S.C.  10  Moo.  404; 
U  P.  34. 
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plaintiff  to  have  applied  to  the  Court  to  strike  out  the  plea.]— He  might  have   Common  PUa*. 
done  so,  but  still  he  was  not  wrong  in  adopting  the  course  he  has  done.  Hitchcock 


9. 

Walfokd. 


Tindal,  C.  J. — I  think  the  plaintiff  has  mistaken  his  course,  by  applying 
the  old  doctrine  which  prevailed  before  the  Statute  of  Anne,  to  the  present 
state  of  things.  The  proper  course  now  will  be,  to  make  the  rule  absolute 
for  setting  aside  the  judgment,  and  that  the  second  plea,  and  all  subsequent 
pleadings  should  be  struck  out ;  no  costs  to  be  paid  on  either  side. 

Rule  absolute  accordingly. 


Parsons  v.  Pitcher.  jm.SL 

JXT  H.  WATSON,  on  the  22d  of  January,  had  obtained  a  rule  nisi,  why  The  defendant 
the  master  should  not  review  his  taxation  in  this  cause,  and  why  the  fo**"S Coffered 
plaintiff  should  not  refund  certain  costs  already  paid  to  him.     The  action  was  13J.  which  was 
commenced  in  April  last,  for  16/.,  no  further  steps  were  taken  till  the  21st  of  [^obtained 
October,  when  the  defendant,  having  offered  13/.,  which  was  refused,  took  *°  °^er^ 
out  a  summons,  why,  upon  payment  of  1 1/.  8*.  into  Court,  the  plaintiff  should  Sto  Court," 
not  be  deprived  of  any  subsequent  costs,  if  he  should  proceed  with  the  action,  Sjjj^ff  should 
and  not  recover  a  larger  sum:  and  on  the  27th  October,  an  order  was  made  not  hare  an/ 
to  that  effect    Nothing  further  was  done  on  either  side,  till  the  4th  November,  ^S5HIPtL 
vken  the  plaintiff  called  upon  the  defendant  to  pay  the  money  into  Court,  defendant  iras 
and  gave  him  notice  that  if  he  did  not,  the  action  would  be  proceeded  with,  applied  to  to 
Thereupon  the  defendant  took  out  a  summons  for  particulars,  which  was  {J&court0"^ 
beard  before  Park,  J.,  who,  under  the  circumstances,  refused  to  make  any  but  neglected 
order.    On  the  7th,  the  defendant  took  out  another  summons  for  particulars  theplamtiff 
lor  the  8th,  on  which  day  the  plaintiff's  attorney  did  not  attend ;  but  on  the  delivered  a 
9th,  he  delivered  a  declaration,  with  particulars  annexed;  on  the  11th,  the  the  defendant 
defendant  paid  the  money  into  Court ;  and  on  the  16th,  he  pleaded.   The  plain-  JJ"/ijjJw1* 
tiff  took  the  money  out  of  Court ;  and  on  the  10th  of  January,  his  costs  were  Court  and  the 
taxed  up  to  the  time  of  the  payment  of  the  money  into  Court ;  and  on  the  F^oLTr-^w 
12th,  such  costs  were  paid  by  the  defendant.  the  defendant 

was  entitled  to ! 
his  costs  from 

Wilde,  SerjL,  shewed  cause,  and  argued  that  the  plaintiff  had  been  com-  *£e  timectf 
f*0ed  to  proceed  with  the  action,  by  the  neglect  of  the  defendant,  in  not  payment. 
softer  paying  the  money  into  Court,  and  that  the  master  was  right  in  allow- 
ing the  plaintiff  his  costs  up  to  the  time  of  such  payment  in. 

W.  H.  Watson  in  support  of  the  rule,  contended,  that  the  defendant  was 
entitled  to  his  costs  after  the  time  of  the  tender;  he  relied  upon  Jamee  v. 
fcgetf  (a),  Marryott  v.  Clapp  (6),  Willis  v.  Darke  (c). 

Twdax,  C.  J. — I  am  not  able  to  distinguish  this  case  from  /antes  V. 
hfgett:  the  matter  therefore  must  go  back  to  the  master. 

Rule  absolute  (*)• 

(«)  2B.  &  A.  776*  S.  C.  1  Chit  Pr.  East,  551 ;  Zeein  v.  Cowett,  2  Taunt 

VI  203 ;  Robert*  v.  Lambert,  ib.  283;  Gib* 

(ft)  I D.  P.  C  701.  bon  v.  Copeman,  1  Marsh.  392 ;  5  Taunt 

{d)  1  Tyr.  &  Or.  503.  840 ;  Sawbridge  v.  Conwell,  4  Taunt 

{*)  See  also  Bwrmester  v.  Hitch,  13  255 ;  Lent  w.  Benton,  2  Marsh.  478. 
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Green  v.  Bolton. 

HTHIS  was  an  action  of  debt,  to  recover  8/.  claimed  by  the  plaintiff,  on  the 
balance  of  an  account  for  goods  sold.  The  defendant  pleaded  nun- 
quam  indebitatus  as  to  ]/.  10*. ;  and  as  to  the  rest,  payment.  At  the  trial 
before  the  sheriff,  the  plaintiff  recovered  a  verdict  for  \l.  10*.  only.  The 
defendant  resided  in  the  Tower  Hamlets,  and  within  the  jurisdiction  of  the 
Court  of  Requests,  established  there  by  the  Statutes  23  G.  2;  19  G.  3,  c. 
68;  &2  W.  4,  c.  65  (a). 

C.  Jones,  had  obtained  a  rule  nisi,  to  enter  a  suggestion  on  the  roll  to  de- 
prive the  plaintiff  of  his  costs,  under  these  Statutes. 

Channell,  shewed  cause. — He  relied  upon  the  10th  section  of  2  W.  4,  c. 
65,  as  shewing  that  the  commissioners  had  no  jurisdiction,  as  the  original 
demand  exceeded  bL ;  the  plea  of  payment  admitted  that  fact ;  the  effect  of 
this  section  was  to  repeal  so  much  of  the  former  Act  as  gave  the  plaintiff  his 
costs,  in  cases  where  "  the  debt  to  be  recovered  by  the  plaintiff  did  not 
amount  to  40*."  (He  made  other  objections  as  to  the  period  and  nature  of 
the  application,  but  the  Court  confined  their  judgment  to  this  point.) 


Comma*  Plan. 

Jan  31. 
By  the  To*rer 
Hamlet*  Court 
of  Requests' 
Act  (23  G.  2), 
the  commis- 
sioners have 
jurisdiction 
over  debts 
under  40*., 
and  in  any  ac- 
tion for  a  debt 
under  40*.  sued 
in  any  other 
Court,  the 
plaintiff  is  to 
pay  defendant 
bis  costs ; 
and  no  suit 
for  debts  re* 
corerable  by 
that  Act  are 
to  be  brought 
in  any  other 
Court.  By  sec. 
4,of2*F.4, 
d.  Ixv.,  (amend- 
ing the  former 
Act}  the  juris- 
diction of  the 
Court  of  Re- 
quests is  extended  to  51.,  but  by  sec.  10,  the  commissioners  are  not  to  determine  any  cause 
vhere  the  suit  is  for  any  sum  being  tlie  balance  of  an  account  originallif  exceeding  51. ;  and  by  sec. 
23,  actions  which  might  have  been  brought  in  the  superior  Courts  before  that  Act,  may  still  be 
brought  there.  The  plaintiff1  sued  a  deiraidant  (resident  within  the  jurisdiction  of  such  Court 
of  Requests)  in  the  superior  Court  for  the  balance  of  an  account  originally  exceeding  51.,  and 
recovered  only  1/.  10*.  :— JfcW,  the  defendant  was  not  entitled  to  his  costs. 


(a)  By  the  23  G.  2,  it  is  enacted,  that 
"  any  person  who  shall  have  owing  unto 
him  the  sum  of  40*.,  by  any  person  re- 
siding or  inhabiting,  &c."  within  the 
district  of  the  Tower  Hamlets,  may 
summon  the  debtor  before  the  commis- 
sioners, who  are  to  give  judgment 
thereon ;  and  it  is  further  enacted,  that 
"  if  any  action  of  debt,  &c,  be  sued  or 
prosecuted  against  any  person,  in  any 
of  the  King's  Courts  at  Westminster,  or 
elsewhere,  out  of  the  said  Court  of 
Requests,  and  it  shall  appear  to  the 
judge  or  judges  of  the  Court  where  such 
action  shall  be  sued  or  prosecuted,  that 
the  debt  to  be  recovered  by  the  plaintiff 
in  such  action  doth  not  amount  to  the 
sum  of  40*.,  and  the  defendant  shall 
prove  that,  at  the  time  of  commencing 
the  action,  he  was  resident  within  the 
said  district,  and  liable  to  be  summoned 
before  the  Court  of  Requests  for  such 
debt,  then  such  judge  or  judges  shall 
not  allow  to  the  plaintiff  any  costs  of 
suit,  but  shall  award  that  the  plaintiff 
shall  pay  costs  to  the  defendant/'  And 
it  is  further  enacted,  that  "  no  action  or 
•ait  for  any  debt  not  amounting  to  the 
turn  of  40*.,  and  recoverable  by  virtue 


of  this  Act  in  the  said  Court  of  Requests, 
shall  be  brought  against  any  person  re- 
siding or  inhabiting  within  the  jurisdic- 
tion thereof,  in  any  other  Court  what* 
soever" 

The  2  W.  4,  c  65,  was  passed  "to 
amend  and  render  more  effectual "  the 
former  Acts.  By  sec.  4,  three  commis- 
sioners were  empowered  to  determine 
debts  when  under  40*. ;  and  five,  when 
under  5/.  By  sec.  10,  it  is  enacted,  that 
"  nothing  in  the  said  recited  Acts,  or  in 
that  Act  contained,  shall  extend  so  as  to 
enable  the  said  commissioners  to  judge, 
determine,  or  decide  on  any  debt,  for 
any  sum  being  the  balance  of  an  account 
on  demand,  [Sic]  originally  exceeding 
five  pounds."  By  sec.  23,  u  all  actions 
and  proceedings  which,  before  the  pars- 
ing of  that  Act,  might  have  been  brought 
in  any  of  his  Majesty's  Courts  at  West- 
minster, or  otherwise,  may  still,  notwith- 
standing that  Act  and  the  powers  there- 
by granted,  be  brought  and  determined 
in  either  of  the  said  Courts  at  Westmin- 
ster or  otherwise,  at  the  election  of  the 
party  suing  or  proceeding,  in  the  same 
manner  as  if  that  Act  had  not  been 
passed/1 
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C.  Jones,  in  support  of  the  rule. — The  2  W.  4,  was  passed  "  to  amend  and  Common  Picas. 
render  more  effectual"  the  former  Act,  not  to  repeal  it.  If  the  10th  section  of 
the  new  Act  stood  alone,  there  would  be  some  difficulty  in  the  case,  but  cou- 
pled with  the  23d  section,  it  is  clear  that  debts  under  40*.  are  left  to  the 
operation  of  the  former  Act ;  the  sum  recovered  by  the  plaintiff,  was  the 
debt  in  this  case  (6),  and  being  under  40*.,  the  former  Act  applies. 

Tindal,  C.  J. — I  am  unable  to  put  any  construction  but  one  upon  the 
10th  section  of  the  2  W.  4.  It  seems  to  me,  that  it  expressly  excludes 
from  the  jurisdiction  of  the  commissioners,  all  cases  where  the  original  debt 
or  demand  is  above  5/.,  and  the  plaintiff  sues  for  a  balance  of  account  (c). 
The  23d  section  appears  to  be  added  ex  majori  cauteld,  and  it  merely  re- 
serves a  right  to  the  plaintiff  to  bring  actions  in  the  superior  Courts,  which 
he  might  have  brought  before  that  Act ;  the  effect  of  which  is,  that  a  plaintiff 
may  still  sue  in  the  Courts  at  Westminster  for  a  debt  amounting  to  40*., 
though  it  be  under  5/.     The  rule  must  be  discharged,  but  without  costs. 

Bosanquet,  J. — I  am  of  the  same  opinion.  The  10th  section  positively 
restrains  the  inferior  Court ;  and  the  23d  is  entirely  in  favour  of  the  supe- 
rior Courts,  and  not  of  the  inferior  ones. 

Rule  discharged  without  costs. 

(b)  See  Baddly  v.  Oliver t  1  C.  &  M.  &  E.  782;  Pope  v.  Banyard,  3M.& 
219 ;  1  D.  P.  C.  598.  W.  424 ;— for  Boston  ;  Abbey  v.  Lilt,  2 

(c)  See  the  following  decisions  upon  Moo.  &  P.  534;  5  Bing.  299; — for  Ro- 
this  point,  upon  the  Court  of  Requests'  Chester ;  Harsant  v.  Larkin,  7  Moo.  G8 ; 
Acts — for  Blackheath  ;  Carden  v.  Bur-  3  B.  &  B.  257  ,* — for  South  work ;  Fnun- 
ford,  2  Af.  &  R.  170 ;  Morcau  v.  Hicks,  tain  v.  Young,  1  Taunt.  60 :  Porter  v. 
1  Har.  &  WoL  87 ;  4  N.  &  M.  563 ;  2  A.  Philpot,  14  £a.  344. 
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CASES 

ARGUED   AND   DETERMINED 

IN  THE 

COURT    OF^COMMON   PLEAS 

IN 

Easter  Term,  1  Victoria,  1838. 


The  Judges  who  sat  in  Bane  (his  Term  were  the  Lord  Chief  Justice, 
Mr.  J.  Park,  Mr.  J.  Bosanquet,  and  Mr.  J.  Coltman. 


D 


Webb  v.  Smith.  GommonPieas. 

April  18. 

EBT  for  penalties  under  the  2  G.  2,  c.  24,  s.  7  (a),  (the  Bribery  Act),  in  debt  for 
for  bribing  a  voter  at  the  Bridgwater  election.     The  declaration  was  {^a*™*** 
in  the  usual  form  (6),  setting  out  the  issuing  of  the  writ  to  the  sheriff,  and  24,*.  7.  (the 
the  making  and  delivery  of  his  precept  to  the  mayor  of  Bridgwater,  and  that  HeM*first*th&t 
the  defendant  did  corrupt  one  John  Jones,  who  had  a  right  to  vote,  &c,  by  the  allegation 
corruptly  giving  to  him  the  sum  of  10/.  as  and  for  a  reward  for  his  vote:  tion  that  "the 
there  were  two  other  counts  on  similar  charges  as  to  two  other  parties.  defendant  cor- 

At  the  trial  before  Bosanquet,  J.,  at  the  last  Taunton  Assizes,  in  order  to  J.  J.  107."  was 
prove  the  issuing  of  the  precept,  the  under-sheriff  was  called,  and  stated  that  proof  that  tibe 
the  precept  was  always  returned  to  him  by  the  mayor,  and  that  he,  the  under-  defendant 
sheriff,  generally  kept  it ;  but  that  he  sometimes  sent  it  to  the  crown  office  outer  room 
with  the  writ  of  indentures,  that  he  had  searched  for  this  particular  precept  ^^/'^sent 

him  into  an 
inner  room,  where  another  person,  upon  production  of  the  ticket,  gave  him  10J 

Secondly,  that  evidence  of  similar  transactions  between  the  defendant  and  other  parties  not 
named  in  the  declaration,  occurring  on  the  same  day  and  at  the  same  place,  were  admissible  in 
order  to  shew  the  defendant's  knowledge  of  the  nature  of  the  transaction,  and  to  establish  co- 
operation between  him  and  the  party  who  actually  gave  the  money. 

Thirdly,  that  to  prove  the  issuing  of  the  sheriff's  precept  to  a  mayor  of  a  borough,  to  proceed 
to  the  election  of  members  of  parliament,  an  examined  copy  of  a  document  purporting  to  be 
the  original  precept,  lodged  in  the  crown  office  of  the  Court  of  Chancery,  was  the  proper 
evidence.  .. 

It  is  the  dnty  of  the  sheriff  to  return  the  precept  to  the  crown  office,  together  with  the  writ 
and  indentures. 

(«)  By  which  it  is  enacted,  that  "if  or  procure  any  person  to  give  his  vote 

in?  per»on  by  himself,  or  any  person  em-  in  any  election,  such  person  so  offend- 

pteyed  by  him,  shall,  by  any  gift  or  re-  ing  shall  forfeit  500// 

wird,  or  by  any  promise,  agreement  or  lb)  See  7  Wentw.  340;  2  Wila,  395; 

security  for  any  gift  or  reward,  corrupt  1  T.  B.  235;  4  N.  &  M.  585. 

VOi~  I*  h 
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Ommnm  Pleas  and  not  being  able  to  find  it,  he  had  no  doubt  he  had  so  returned  it  An 
examined  copy  from  the  crown  office  was  then  received  in  evidence.  To 
prove  the  bribery,  Jones  was  called,  who  stated,  that  during  the  election  he 
had  seen  the  defendant  in  a  room  at  a  public-house  in  Bridgwater;  that  a 
conversation  took  place  between  them,  the  result  of  which  was,  that  the 
witness  was  to  vote  for  a  particular  party,  and  to  receive  10/. ;  that  thereupon 
the  defendant  wrote  down  the  witness's  name  upon  a  ticket,  gave  it  him,  and 
directed  him  to  go  into  an  inner  room ;  that  the  witness  did  so,  and  saw 
another  person  there,  \iho  upon  the  production  of  the  ticket  gave  him  10/. 
Evidence  was  then  gone  into  to  shew  that  other  parties,  not  named  in  the  de- 
claration, had  received  similar  tickets  from  the  defendant,  which  had  in  like 
manner  Deen  exchanged  for  money  by  the  person  in  the  inner  room.  The 
plaintiff  recovered  a  verdict,  but  leave  was  reserved  to  the  defendant  to  move. 

Bompas,  Serjt.,  now  moved  accordingly  for  a  rule  nisi,  to  enter  a  nonsuit, 
or  for  a  new  trial. 

The  ground  for  the  new  trial  was,  the  improper  admission  of  evidence. 
First*  as  to  the  copy  of  the  precept     The  precept  itself  ought  to  have  been 
produced,  as  in  Dickson  v.  Fisher  (c),  Grey  v.  Smithyes  (d),  for  the  precept 
is  not  a  record  («),  and  therefore,  an  examined  copy  of  it  was  not  receivable 
in  evidence,  especially  as  it  was  not  in  the  proper  custody,  for  the  mayor  or 
the  sheriff  was  the  proper  officer  to  have  kept  it,  the  latter  not  being  ordered 
by  the  writ  to  return  the  precept,  but  merely  the  writ  itself.     The  copy  pro- 
duced did  not  prove  by  itself  that  the  document,  of  which  it  was  a  copy,  was 
an  original,  Adamthwaite  v.  Synge  (/). — [TXndal,  C.  J. — If  the  precept  get 
to  the  crown  office  in  the  regular  course,  how  are  we  to  say  that  it  is  not  the 
proper  place  of  deposit? — Park,  J.,  the  under-sheriff  says  he  sent  it  to  the 
crown  office,  and  it  is  found  there :  surely  that  is  sufficient.— Bosanqtiet,  J. — I 
was  of  opinion  at  the  trial,  that  if  the  precept  had  remained  with  the  sheriff,  H 
ought  to  have  been  produced ;  but  that  if  it  were  sent  to  the  crown  office,  it  be- 
came a  record,  and  an  examined  copy  was  then  sufficient. — Tmdal,  C  J.— The 
proper  return  is  of  the  indentures,  but  the  precept  would  be  annexed  to  it  as  part 
of  the  machinery.] — It  is  no  part  of  the  legal  return  merely  because  it  is  sent 
in  conjunction  with  the  indentures.    The  writ  does  not  allude  to  the  precept 

Secondly,  as  to  the  evidence  adduced  to  show  the  bribery  of  other  parties 
not  named  in  the  declaration.  This  evidence  was  produced  by  the  plaintiff 
for  the  purpose  of  shewing  the  greater  probability  that  the  defendant 
would  commit  bribery;  it  was  submitted  on  the  part  of  the  defendant,  that 
having  no  connexion  with  the  transactions  charged  in  the  declaration,  it  was 
like  giving  evidence  of  one  felony  in  order  to  prove  the  commission  of  another; 
the  learned  judge  thought  the  evidence  admissible,  not  for  the  purpose  for 
which  it  was  adduced,  but  in  order  to  shew  a  scienter  on  the  part  of  the  de- 
fendant (g).    But  it  was  not  like  the  case  of  uttering  forged  documents  or 


4  Burr.  2267. 

Jd  2273 ;  8ee  also  King  v.  Pip- 
pet,  1  T.  It  235;  Mead  v.  Robinson, 
Willes,  422. 

0)  In  Grey  v.  Smithyes,  A  Burr.  2274, 
it  was  stated  by  Morton,  arguendo*  that 
the  precept  was  a  record ;  see  also  Mead 
y.  Robinson,  ut  supra,  426. 


(/)  4  Camp.  372. 

Qr)  In  Mead  v.  Robinson,  ut  supra, 
a  similar  objection  was  taken,  but  it 
was  overruled  by  this  Court ;  but  theie 
it  appeared,  that  the  evidence  objected 
to  had  been  elicited  on  cross-examina- 
tion by  the  defendant's  own  counsel. 
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fake  coin,  where  the  scienter  was  material ;  it  would  be  a  great  hardship  on  Common  Pleas. 
the  defendant  if  such  evidence  were  admissible,  as  he  could  not  be  pre- 
pared to  meet  the  cases  set  up.  There  is  no  doubt,  that  if  a  prosecutor  could 
shew  that  a  prisoner  had  committed  other  felonies,  it  would  induce  the  jury 
to  think  it  probable  he  had  committed  the  one  he  was  charged  with ;  but  such 
efideoce  is  not  admissible. — [Tindal,  C.  J. — The  mere  act  of.  giving  a  ticket 
▼as  in  itself  harmless ;  the  giving  the  10/.  in  exchange  for  it  was  the  indicium 
of  guilt;  if  then  it  could  be  shewn  that  the  defendant  had  been  giving  these 
tickets  all  day  long,  it  would  shew  that  he  knew  what  he  had  been  about. 
In  the  esse  of  counterfeit  money  there  is  the  same  hardship  that  is  complained 
of  in  this  case,  but  the  evidence  is  necessary  to  shew  the  guilty  knowledge.] 
—The  guilty  knowledge  is  not  here  the  gist  of  the  charge,  as  in  that  case ;  it 
would  be  straining  the  doctrine  of  scienter,  to  extend  it  to  such  a  case  as  the 
present  In  an  action  for  libel,  evidence  of  other  libels  is  not  receivable,  yet 
they  would  show  malice. — [Bosanquet,  J. — The  object  of  the  evidence  was 
to  shew  the  co-operation  between  the  defendant  and  the  person  in  the  inner- 
room.  I  remember  Lord  Ellenborough  holding  at  the  Old  Bailey,  that  if  it 
was  necessary  to  shew  what  a  man  had  been  doing,  the  prosecutor  might  prove 
that  he  bad  committed  different  felonies  in  the  same  night.]— Here  the  acts 
proved  where  wholly  unconnected  with  the  offence  charged. 

The  ground  for  the  nonsuit  was,  that  the  allegation  in  the  declaration  "  that 
the  defendant  did  corrupt  /.  Jones,  by  corruptly  giving  him  10/.'*  was  not 
proved;  the  Statute  says,  "if  any  person  by  himself,  or  any  person  employed  by 
him,  shall  corrupt  any  person,  &c,"  the  statement  in  the  declaration  must  mean 
that  the  defendant  corrupted  Jones  "by  himself;"  the  learned  judge  told  the 
jury  if  they  believed  Jones,  the  plaintiff  was  entitled  to  a  verdict. — [Boson" 
out,  J.— I  put  it  as  a  case  of  co-operation  between  the  defendant  and  the 
party  in  the  inner  room,  and  I  told  the  jury,  that  in  such  a  case,  the  act  of  one 
nan  was  in  law  the  act  of  the  other,  and  Jones  proved  the  co-operation.] — The 
correct  way  of  setting  out  the  transaction  would  have  been,  to  state  that  the 
defendant  gave  Jones  "a  certain  piece  of  paper  as  a  security  for  10/./'  not 
that  he  gave  him  10/.:  that  allegation  was  not  proved;  it  is  clear  the 
money  was  not  the  defendant's,  he  had  no  controul  over  it.  The  Statute 
draws  a  distinction  between  a  party's  doing  the  act  by  himself  and  by  some 
me  employed  by  him. — [Tindal,  C.  J. — The  object  of  the  Statute  is  to  affix 
the  penalty  both  to  the  person  whose  mind  is  moving  to  the  bribery,  and  to 
the  agent  who  actually  bribes. — Bosanquet,  J. — If  this  had  been  a  case  of 
felony,  the  evidence  would  have  shewn  both  parties  to  be  principals ;  until  the 
defendant  gave  the  ticket  no  money  could  be  obtained.] — The  statute  points 
out  a  distinction  between  a  gift,  a  promise,  and  a  security,  and  this  being  a 
most  penal  Statute,  it  ought  to  be  construed  with  great  strictness. 


TiNDix,  C.  J. — Upon  the  first  point,  as  to  the  admissibility  of  the  copy  of 
the  precept,  the  Court  will  take  time  to  consider ;  with  regard  to  the  other  two 
objections,  I  think  there  is  no  ground  either  for  a  new  trial  or  a  nonsuit.  As 
fc>  the  first  of  these  objections,  the  improper  admission  of  evidence  as  to  other 
«U  of  bribery,  I  am  of  opinion  that  it  was  properly  admitted.  The  ground 
of  the  charge  against  the  defendant  is,  that  being  stationed  in  the  outer  room, 
be  gave  a  ticket  to  a  voter  who  went  into  an  inner  room  and  got  10/.  from 
*utber  party,  upon  producing  the  ticket ;  and  evidence  was  adduced  to  show 

L  2 
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Common  Pica*,  he  had  gone  through  a  similar  process  with  other  parties ;  the  proper  ground 
^^        why  this  evidence  was  admissible  strikes  me  as  being,  not  in  order  to  show 


Smith. 


the  probability  of  the  defendant's  having  committed  the  particular  act  of 
bribery  with  which  he  was  charged,  but  (as  it  was  received  by  my  brother 
Bosanqvet,)  in  order  to  show  that  the  defendant  must  have  been  cognizant  of 
the  proceedings  in  the  inner  room.  The  giving  the  ticket  was  only  a  step  in 
the  transaction,  and  it  was  necessary  to  affect  the  defendant  with  a  guilty 
knowledge  of  the  operation  of  such  ticket.  The  other  objection  is,  that  the 
averment  in  the  declaration  that  the  defendant  did  corrupt  a  particular  voter 
by  giving  him  10/.  was  not  proved  ;  that  the  facts  established  did  not  shew  that 
he  gave  the  money  himself.  I  agree,  that  if  it  had  been  shewn  that  he  merely 
gave  a  promise  or  a  security,  it  would  have  come  within  the  words  of  the  Sta- 
tute, and  should  have  been  charged  accordingly ;  but  I  look  upon  the  allega- 
tion that  he  gave  the  money  to  Jones,  as  substantially  proved.  The  voter, 
after  a  conversation  with  him,  gets  a  ticket,  goes  into  an  inner  room  and  gets 
the  money ;  it  appears  to  me  to  be  the  same  thing  in  principle,  as  if  he  had 
pointed  out  the  money  in  a  drawer  to  the  voter ;  and  that  it  was  only  a  cir- 
cuitous manner  of  delivering  the  money  to  him.  Upon  these  two  points, 
therefore,  the  rule  must  be  refused. 

Park,  J. — It  was  urged  in  argument  upon  the  second  point,  that  in  an 
action  for  a  libel,  another  libel  could  not  be  given  in  evidence ;  but  in  Macleod 
v.  Wakley  (A),  it  was  held,  that  such  evidence  was  admissible  in  order  to  shew, 
quo  animo,  the  libel  complained  of  had  been  written,  and  the  same  rule  obtains 
in  actions  for  slander  (t),  upon  the  principle  upon  which  evidence  of  a  similar 
character  is  admitted  in  cases  of  uttering  false  coin.  I  do  not  think  it  neces- 
sary to  go  into  the  other  point,  as  I  entirely  agree  with  the  Lord  Chief  Justice. 

'  Bosanquet,  J. — I  retain  the  opinion  1  held  at  the  trial,  that  the  evidence 
in  question  ought  to  be  received.  It  was  important  to  ascertain  whether  or 
not  the  defendant  knew  what  was  the  effect  and  fruit  of  the  ticket  he  gave  to 
Jones  ;  and  for  this  purpose,  it  was  material  to  show  how  he  had  acted  on  the 
same  day,  at  the  same  place,  under  similar  circumstances,  in  order  to  prove 
his  cognizance  of  the  whole  transaction,  and  his  co-operation  with  the  party 
in  the  inner  room.  If 'it  had  been  proposed  to  show  that  the  defendant  had 
acted  in  the  same  manner  at  another  time,  under  different  circumstances,  I  do 
not  think  such  evidence  would  have  been  admissible  As  to  the  last  question,  it 
is  urged  that  the  offence  was  not  properly  charged,  that  the  money  was  not  given 
by  the  defendant  himself;  but  it  is  difficult  to  see  how  the  offence  could  have 
been  otherwise  charged.  The  result  of  the  argument  that  has  been  pressed 
upon  us  would  be,  that  the  defendant  was  not  liable  at  all,  and  that  no  agent 
ever  would  be.  If  the  party  who  employs  the  agent  can  be  got  at,  no  doubt 
he  would  be  punishable ;  but  the  legislature  certainly  meant  that  the  agent 
should  also  be  liable.  If  two  persons  are  together,  one  of  whom  has  a  purse, 
and  the  other  upon  obtaining  a  promise  from  a  voter  says  to  the  former  "give 
him  10/.,"  and  he  does  so,  there  is  no  doubt  but  that  would  be  bribery  by 

(h)  3  C.  &  P.  311 ;  aee  also  Lee  v.  (i)    See  Mead  v.  Daubigny*  Peake, 

Huson,  Peake,  N.  P.  C.  166 ;  Plunkett  N.  P.  C.  125;  RusteU  v.  M  acquis  ter,  I 

v.  CohbetU  2  Selw.  N.  P.  C.  1042,  6th  Camp.  49,  n. ;   Jackson  v.   Adams,  I 

ed.;  5Esp.  136.  Hodg.  78. 
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the  latter  himself;  and  that  is  this  case,  as  soon  as  the  co-operation  between    Cotnmm  Pkai. 
the  parties  has  been  established. 

Coltman,  J. — The  statute  contemplates  two  cases,  bribery  committed  by 
a  person  himself ,  and  by  another ;  the  present  case  falls  within  the  former 
class;  the  act  of  bribery  did  not  consist  in  giving  the  ticket,  but  in  giving 
the  money ;  and  in  order  to  fix  the  defendant  with  this  offence,  it  was  ne- 
cessary to  show  his  co-operation  with  the  party  in  the  inner  room ;  it  would 
therefore,  in  my  opinion,  have  been  improper  to  have  excluded  the  evidence 
in  question.  It  is  often  necessary,  in  order  to  shew  the  mind  of  the  party, 
to  give  collateral  transactions  in  evidence. 

Rule  refused  upon  the  two  last  points. 

Tuidai.,  C.  J. — As  to  the  first  objection  that  was  raised  in  this  case,  April  20. 
namely,  that  an  examined  copy  of  the  sheriff's  precept  to  the  mayor,  was  not 
admissible  in  evidence,  we  have  looked  into  the  point,  and  are  of  opinion  that 
the  evidence  was  properly  admitted.  The  copy  in  question  was  produced 
from  the  crown  office,  but  it  was  argued  on  the  part  of  the  defendant,  that 
that  was  not  the  proper  place  of  custody  for  the  original,  that  it  ought  not  to 
have  been  returned  there,  and  therefore  that  the  original  itself  ought  to  have 
been  produced;  but  looking  at  the  exigency  of  the  writ  and  of  the  precept, 
and  at  the  indenture,  we  think  it  was  the  sheriff's  duty  to  return  both  the 
writ  and  the  precept  The  writ  to  the  sheriff  requires  him  to  proceed  to  tht 
election,  to  insert  the  names  of  the  persons  elected  in  certain  indentures  (j  ) 
to  be  made  between  himself  and  the  electors,  to  certify  the  election  to  Chan* 
eery,  and  to  remit  one  part  of  the  indentures,  together  with  the  writ  (k). 
The  precept  delivered  by  him  to  the  returning  officer  of  the  cities  and  boroughs 
m  bis  county  (f),  incorporates  the  writ,  and  requires  the  mayor  or  other  re- 
turning officer  of  the  borough  to  proceed  with  the  election,  and  continues  thus, 
"and how  this  my  said  warrant  shall  be  executed,  you  shall  make  known  to 
foe  immediately  after  the  said  election  made,  so  that  I  may  certify  the  same, 
together  with  the  said  writ  and  this  precept,  to  our  Lord  the  King,  in  his 
Chancery,  forthwith"  (m).  The  sheriff  therefore  requires  that  the  precept 
should  be  returned  to  him,  in  order  that  he  may  certify  it  to  the  King  in 
Gancery,  therefore,  when  the  precept  is  handed  over  to  him,  it  is  indorsed 
thus, "  the  execution  of  this  precept  appears  in  the  schedule  hereunto  an- 
nexed" (»).  Then  the  sheriff's  return  is  indorsed  on  the  writ  in  these  words, 
b  The  execution  of  this  writ  appears  in  certain  schedules  hereunto  annexed"  (o), 
the  word  schedules  here  being  in  the  plural.  It  appears  to  us  therefore,  that  if 
the  sheriff  does  not  return  the  precept,  together  with  the  writ,  it  is  an  act  of 

( /)  See 7 H.  4,  c  15,  s.  5.  precept  to  the  same  sheriffs  by  inden- 
ts) See  the  form,  Finnelly  on  FAec-  tu  res  betwixt  the  Rame  sheriffs  and  them 

tit*?,  App.   ij  ;   Wordsworth  on  Elec-  to  he  made,  of  the  same  elections,  and  of 

**«*,  App.  eelxxxix.  the  names  of  the  citizens  and  burgesses, 

tf)  See  23  H.  6,  c.  14;  7  &  3  W.  by  them  so  chosen,  and  thereupon  every 

&e-25.  sheriff  shall  make  a  good  and  rightful 

(■»)  S*t  Finnelfy,  App.  iii ;  in  Words-  return  of  every  such  writ,  and  of  every 

**»,  ( App.  ccxci,) the  form  runs  thus,  return  by  the  mayor  and  bailiffs,  &c, 

***adthit  precept  return  to  our  Lord,  to  hirn  made." 

to."    By  23  H.  6,  c.  14,  "  the  mayor  (»)  Fin.  ibid.     Words,  ibid. 

«d  bailiffs, fcc,  shall  lawfully  return  the  (o)  Fin.  ibid,     Words,  cexc. 
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negligence  on  his  part.  The  practice  is  thus  stated  in  Rogers  on  Election*, 
p.  31,  2d  ed.,  "  Returns  are  made  by  the  officers,  who  act  under  the  precepts, 
tacking  their  indentures  of  return  to  the  precepts,  and  forwarding  them  to 
the  sheriff,  and  he  tacking  these  to  his  own  return  for  the  county  to  the  writ, 
forwards  the  whole  together  to  the  clerk  of  the  crown  in  Chancery."  It  is 
remarkable,  that  in  Mead  v.  Robinson  (p),  an  objection  was  taken  exactly  the 
converse  to  the  present,  for  the  original  precept  was  there  produced  from  the 
custody  of  the  sheriff,  and  it  was  objected  that  it  was  not  admissible,  and  that 
the  precept,  together  with  the  indenture,  ought  to  have  been  returned  and 
filed  in  Chancery,  and  that  a  copy  of  the  precept  on  record  ought  to  have 
been  produced.  The  Court  however,  overruled  the  objection,  thinking,  thai 
at  any  rate,  the  original  was  better  evidence  than  the  copy.  Upon  this  point 
as  well  as  the  others,  we  think  there  should  be  no  rule. 

The  learned  Serjeant  took  nothing  by  his  motion. 

(p)  Willes,  422>  426. 


April  18. 


An  affidavit 
a  worn  in  pur- 
suance of  R. 
H.  48  0. 3, 
for  the  pur- 
pose of  obtain- 
ing an  order 
to  arrest  the 
defendant  in 
trover,  is  a 
burincti  depend- 
ing in  Court, 
within  the 
meaning  of  11 
G.  4,  &  1  W. 
*,  c.  70,  s.  4, 
and  therefore 
any  judge  of 
the  superior 
Courts  may 
make  such  an 
order  at  cham- 
bers, though 
the  cause  is 
not  in  progress 
in  the  Court 
to  which  he 
belongs. 


Driffill  v.  Taylor. 

HPHIS  was  an  action  of  trover,  in  which  the  defendant  had  been  arrested 
during  the  vacation,  by  an  order  of  Lord  Abinger,  C.  B.,  sitting  as  the 
vacation  judge  at  chambers  (by  virtue  of  the  4th  sec.  of  1 1  G.  4,  and  1  W. 
4X  c.  70),  upon  an  affidavit  sworn  before  a  commissioner  of  this  Court. 

The  defendant  had  applied  to  Park,  J.,  at  chambers,  to  be  discharged  upon 
entering  a  common  appearance,  on  the  ground  that  the  Lord  Chief  Baron  had 
no  jurisdiction  to  make  the  order  in  question ;  and  his  lordship  had  made  an 
order  nisi  accordingly,  against  which, 

Adams >  Serjt.  now  shewed  cause. — The  ground  on  which  the  present  order 
was  obtained  was,  that  there  was  no  "  business  depending  in  any  of  the 
Courts"  at  the  time  Lord  Abinger  made  the  order  for  the  defendant's  arrest, 
so  as  to  give  his  lordship  jurisdiction  under  the  Statute.  But  the  swearing 
the  affidavit  was  sufficient  to  satisfy  the  terms  of  the  Act,  Exports  Smith  (a). 
That  case  was  decided  upon  the  3  G.  4,  c.  102,  which  is  repealed  by  the  1 1 
G.  4,  and  1  W.  4,  c.  70 ;  but  the  principle  applies  to  the  present  case.  It 
was  necessary  to  have  an  affidavit  in  order  to  warrant  the  arrest,  pursuant  to 
R.  //.  48  &  3  (b) :  and  the  fact  of  the  affidavit  having  been  sworn  before  a 
commissioner  of  this  Court,  makes  no  difference :  if  it  had  been  before  a  com- 
missioner of  the  Exchequer,  Lord  Abinger  would  have  had  jurisdiction  over 
the  matter  as  depending  in  his  own  Court ;  and  for  this  purpose,  he  was  by 
virtue  of  the  11  G.  4.  and  T  IF.  4,  a  judge  of  this  Court.  Drawing  an  affi- 
davit of  debt  has  been  held  to  be  business  done  in  the  Court,  so  as  to  give 
the  Court  jurisdiction  to  order  an  attorney's  bill  to  be  taxed,  ffHaftr  v, 
Payne  (c). 


(</)  7  D.  &  R.  m 
(b)  9  Ea.  325;    1  Taunt   203; 
Arch.  Pr.  95  4th  ed. 


(c)  6  T.  R.  645. 


i 
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Wkitskwrst  in  support  of  the  order. — Ex  parte  Smith  cannot  be  considered  Common  PUat, 
is  a  binding  authority ;  it  was  a  case  decided  upon  its  own  circumstances,  dmffill 
and  the  application  was  not  opposed.  Winter  v.  Payne  was  decided  upon 
the  2  G.  2,  c.  23,  s.  23,  which  mentions  "  charges  at  law  /'  these  words 
have  a  much  more  extended  signification  than  those  of  the  Act  now  before  the 
Court  An  affidavit  to  hold  to  bail  cannot  be  considered  as  any  part  of  the 
action,  Richards  v.  Stuart  (d).  There  was  no  business  in  Court  at  the  time 
Lord  Abingsr  made  the  order. 

Thidal,  C.  J. — This  case  must  be  determined  by  reference  to  the  Statute 
11  G.  4,  and  1  W.  4,  c.  70,  the  words  of  which  are  so  comprehensive,  that  it 
appears  to  me,  they  include  the  present  case ;  the  7th  section  enacts,  "That 
ererr  judge  of  the  said  (superior)  Courts,  to  whatever  Court  he  may  belong, 
is  authorized  to  transact  such  business,  at  chambers  or  elsewhere,  depending 
n  my  of  the  said  Courts,  as  relates  to  matters  over  which  the  said  Courts 
haves  common  jurisdiction,  and  as  may,  according  to  the  course  and  practice 
of  (he  Court,  be  transacted  by  a  single  judge."  If  the  affidavit,  upon  which9 
the  application  to  Lord  Abinger  was  made,  had  been  sworn  in  Court,  there 
would  clearly  have  been  a  "  business  depending  in  Court ;"  and  the  fact  of 
it*  haiing  been  sworn  before  a  commissioner,  does  not,  I  think,  make  any 
diference.  I  am  not  desirous  to  fritter  away  the  meaning  of  the  Act,  which 
is  a  very  beneficial  one ;  and  I  am  of  opinion,  that  the  Lord  Chief  Baron  had 
talbority,  under  the  Act,  to  make  the  order  in  question.  The  order  of  my 
brother  Parh  therefore  will  be  discharged. 

Park,  J.— The  main  question  in  this  case  is,  whether  the  Lord  Chief 
Baron  had  jurisdiction  to  make  the  order,  to  set  aside  which,  the  present  order 
has  been  obtained.  I  consider  the  Act  of  Parliament  in  question  to  be  an  ex- 
tremely wholesome  one,  as  so  much  business  is  now  transacted  at  chambers. 
When  this  case  was  before  me,  I  entertained  some  doubt  upon  the  word  de- 
jxnding,  used  in  the  Statute,  as  to  whether  merely  swearing  an  affidavit  for 
the  purpose  of  obtaining  an  order  for  arresting  a  defendant  in  an  action  of 
trover,  could  be  said  to  be  a  business  depending  in  a  Court  I  am,  however, 
reconciled  to  the  opinion  expressed  by  my  Lord,  and  entertained,  as  I  under- 
stand, by  the  rest  of  the  Court,  that  the  affidavit  in  question  being  made  for 
the  purpose  of  putting  the  process  of  the  Court  in  motion,  must  be  considered 
**  business  depending  in  the  Court,  within  the  meaning  of  the  Act. 

Bosakqcbt,  J. — Technically  speaking,  the  affidavit  was  not  the  commence- 
ment of  the  suit ;  but  the  Act  does  not  require  there  should  be  a  suit  de- 
pending, but  that  there  should  be  business  depending,  in  order  to  give  the 
jurisdiction ;  and  looking  at  the  language  of  the  Statute,  I  think  this  is  a  case 
*b«a  clearly  comes  within  its  operation,  for  all  the  Courts  "have  a  common 
jviadiction"  in  actions  of  trover,  and  also  in  making  orders  for  arresting  the 
defendant  in  such  actions  ;  and  such  order  is  a  matter  which  may,  "  accord- 
it?  to  the  course  and  practice  of  the  Court,  be  transacted  by  a  single  judge :" 

00  10  Bing.  323;  S.  C  3  Mo.  fc  Sc.  778;  2  D.  P.C.  7M. 
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Common  pleat,  then,  as  \l  relates  to  the  commencement  of  a  suit,  I  think  it  may  fairly  be  said 
Drifpill      t0  De  ft  "business  depending"  in  Court. 

V. 

Coltman,  J.,  concurred. 

Order  discharged. 


April  19. 


ROWE   V.    COBHAM. 


The  Court 
will  not  make 
a  prospective 
order,  that  the 
master  shall 
tax  the  costs 
in  a  particular 
manner. 


TN  this  case,  the  defendant  had  obtained  a  summons  to  stay  proceedings 
upon  payment  of  a  certain  sum,  which  the  plaintiff  refused  to  accept,  but 
which  (it  having  been  paid  into  Court)  he  afterwards  took  out,  and  then 
abandoned  the  action. 

4  Martin,  (who  cited  James  v.  Raggett  (a),  Hah  v.  Baker  (b),  Gover  v. 
Elkins  (c),  applied  for  a  rule,  that  the  master  might  allow  the  defendant  his 
costs  from  the  time  of  the  summons :  the  costs  had  not  yet  been  taxed. 

Per  Curiam. — We  never  make  a  prospective  rule  of  this  kind.    We  can- 
not assume  that  the  master  will  do  wrong. 

Rule  refused. 


(a)  2  B.  &  A.  776 ;  1  Chit.  R.  471. 
(6)  2  D.  P.  C.  125. 
(c)  3  M.  &  VV.  216  ;  S.  C.  1  Horn  & 
Hurl.  16 ;  6  D.  P.  C.  335 ;  see  Parsons  v. 


Pitcher,  ante;  4  Bing.  N.  C.  306;  6 
D.  P.  C.  432 ;  and  Cumtning  v.  Colum- 
bine, 6  D.  P.  C.  37a 


April  24,  26. 


Newton  &  Ux.  v.  Harland  and  another. 


If  a  tenant 
of  part  of 
a  dwelling- 
house  holds 
over  after  the 
determination 
of  the  term,  and 
the  landlord 
distrains 
upon  the  te- 
nant, and 
afterwards  on 
the  same  day 
forcibly  ejects 
him;  Qtuere, 
whether  in  an 
action  by  the 
tenant  for  the 
assault,  the 
landlord  can 
justify  in  de- 
fence of  his 
possession. 


npRESPASS  for  assaulting  the  plaintiff's  wife,  and  ejecting  her  from  part 
of  a  house.    Pleas : — First,  not  guilty ;  Second,  that  the  defendant  was 
lawfully  in  possession  of  the  house,  and  turned  out  the  plaintiff's  wife  in  de 
fence  of  such  possession.     Replication  to  second  plea,  de  injuria. 

At  the  trial,  before  Parke,  B.,  at  the  last  Assizes  for  Yorkshire,  the  follow* 
ing  facts  appeared  in  evidence.  Mr.  Newton,  the  plaintiff,  had  taken  the 
premises  in  question  of  the  defendant,  Harland;  on  the  2d  of  March,  1837, 
(Mr.  Newton  being  then  away  from  home,  but  his  wife  and  family  being  upon 
the  premises),  the  defendants,  at  half-past  eight  a.m.,  came  to  the  house 
and  levied  a  distress  for  a  quarter's  rent ;  after  all  the  goods  distrained 
had  been  removed  from  the  premises,  the  plaintiff,  Mrs.  Newton,  locked  up  . 
all  the  rooms  and  retired  to  her  bed-room ;  at  five  p.m.,  she  was  requested 
by  the  two  defendants  to  deliver  up  the  keys  to  them  and  to  leave  the  house, 
ind  having  refused,  the  defendants,  with  the  assistance  of  a  blacksmith  and 
several  other  parties,  broke  open  all  the  doors  and  forcibly  ejected  Mrs. 
Newton.  A  witness,  called  by  the  plaintiff,  proved  that  the  defendant  Har- 
land had  previously  expressed  his  intention  of  turning  Mrs.  Newton  out  by 
force,  if  she  would  not  leave ;  and  upon  cross-examination,  he  stated  that 
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at  the  same  time,  Mr.  Harland  said  that  the  term  expired  on  the  2d  March, 
and  that  be  had  given  the  plaintiff  notice  to  quit.  The  learned  Baron  upon 
(bis  stopped  the  case,  saying  that  the  witness  had  proved  the  defendant  s 
case;  and  the  plaintiff  declining  to  be  nonsuited,  the  defendant,  under  his 
lordship's  direction,  had  a  verdict. 

Wilde,  Serjt.,  in  last  Michaelmas  Terra,  obtained  a  rule  nisi  for  a  new 

trial,  upon  the  ground  of  misdirection. — He  argued,  that  upon  the  facts 

proved,  there  was  no  defence  to  the  action,  but  if  there  were,  the  evidence 

should  have  been  left  to  the  consideration  of  the  jury.    The  plaintiff  was  in 

possession  of  the  premises,  and  was  so  treated  by  the  defendant  in  having 

distrained  upon  him  (a).     After  the  determination  of  a  term,  the  landlord  is 

entitled  to  re-enter  peaceably,  Taunton  v.  Co  star  (J>),  or  even  to  break  open 

the  doors,  if  the  tenant  has  quitted  possession,  Turner  v.  Meymotl  (c) ;  but 

he  is  not  justified  in  turning  out  the  tenant's  family,  Hillary  v.  Gay  (d). 

The  defendant  here  had  effected  his  second  entry  into  the  rooms  in  such  a 

manner  as  to  make  it  a  forcible  entry  under  the  Statute,  5  R,  2,  c.  8;  Com. 

Dig.  (e) ;  therefore,  the  entry  by  the  defendant  being  illegal,  he  could  not 

justify  an  assault  as  in  defence  of  a  lawful  possession.     Besides,  there  was 

no  sufficient  evidence  of  the  termination  of  the  tenancy  (/). 

R.  Alexander,  Q.  C,  and  Tomlinson,  now  shewed  cause.— The  direction 
of  the  learned  Baron  was  correct.  There  was  sufficient  evidence  to  show 
that  the  tenancy  was  determined ;  the  plaintiff  having  called  a  witness  to 
prove  part  of  a  conversation  between  him  and  the  defendant,  the  latter  had  a 
right  to  have  the  whole  of  that  conversation  given  in  evidence ;  The  Queen's 
Case  (g)\  and  his  assertion,  that  the  tenancy  expired  on  the  2d  of  March,  then 
became  evidence  for  him.  Smith  v.  Blandy  (A).  Then  if  a  tenant  remain  on 
premises,  in  which  his  interest  has  expired,  he  is  a  mere  tenant  at  sufferance, 

2  Bl.  Com.  150  (a),  and  the  landlord  may  lawfully  enter  and  eject  him  without 
being  liable  in  trespass ;  though  if  he  commit  a  breach  of  the  peace  in  so  enter- 
ing, he  is  liable  to  an  indictment  for  a  forcible  entry,  Turner  v.  Meymott(J  ). 

(a)  By  8  An.  c.  14,  *.  6,  7,  a  land-  he  were  put  to  a  necessity  of  bringing 
lord  it  empowered  to  distrain  within  his  action,  by  having  neglected  to  re- 
ux  months  after  the  determination  of  enter  in  due  time."  But  in  a  note  to 
anr  [ease,  and  during  the  possession  of  this  passage  Mr.  Curwood  says,  (vol. 
the  tenant  1,  p.  494,  ed.   1824,)  "this  dictum  of 

(b)  7  T.  R.  431.  Hawkins  has  been  questioned.    It   is 

(c)  7  Moo.  574 ;  S.  C  1  Bing.  158.  said  that  an  indictment  at  common  law 
\d)  6C.  &  P.  284.  will  lie  for  a  forcible  entry,"  and  he 
(e)  Forcible  entry,  A.  1,  2;  and  see      refers  to  R.  v.  Storr  (3  Burr.  1698); 

Hale,  P.  C.  138.  that  case  does  not,  however,  support  the 

(/)  There    was    another    question  position.    In  R.  v.  IfaAre,  (3  Burr.  1731,) 

nUed  as  to  the  pleadings,  but  as  nothing  fFilmot,  J.,  indeed  said,  "  no  doubt,  an 

turned  upon  it,  the  argument  thereon  is  indictment  will  lie  at  common  law  for  a 

omitted.  forcible  entry ;"  and  in  R.  v.  Bathurst, 

{g)  2  Brod  &  B.297.  (Sayer,  R.  225,)  Foster,  J.,  laid  down 

1*)  Ry.  &  Moo.  257-  the  same  doctrine  (p.  226,)  and  Ryder,                              I 

(0  Citing  Co.  Litt.  57.  C.  J.,  seemed  to  take  it  for  granted  (p.                               I 

\j)  In  Hawk,  P.  C.  B.  1,  c.  28,  (3%  227,)  but  in  neither  of  these  cases  is  there 

it  U  said, "  It  seems  that,  at  the  common  any  reference  to  the  passage  in  Hawkins, 

l*v,  a  man  disseised  of  any  lands,  or  nor  is  there  any  authority  cited  in  sup- 

teofments,  (if   he   could    not   prevail  port  of  the  opinions  expressed  by  the 

by  cur  means),  might  lawfully  regain  learned  judges.    In  R.  v.  Wilson,  (8 

the  possenion  thereof  by  force,  unless  T.  B.  357,  referred  to  by  Mr.   Cur- 
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Common  Pleas.  The  landlord,  having  the  right  to  the  land,  acquired  by  entry  the  lawful 
j^^      possession  of  it,  and  might  have  maintained  trespass  against  the  plaintiff 


Habland.  wood,  ut  supra,)  it  was  held  upon 
demurrer,  that  an  indictment  at  com- 
mon law  charging  twelve  defendants 
with  having  unlawfully,  and  with  a 
strong  handy  entered  the  prosecutor's 
mill,  and  expelled  him  from  the  posses- 
sion, was  held  to  he  good ;  the  above 
mentioned  passage  from  Hawkins  was 
referred  to  in  argument,  but  Lord  Keny- 
an, C.  J.,  expressed  his  opinion  that 
"  there  was  no  doubt  but  that  the  of- 
fence of  forcible  entry  was  indictable  at 
common  law"  (p.  360,)  and  Grose,  J., 
(p.  361,)  and  Le  Blanc,  (p.  363,)  coin- 
cided in  this  opinion  on  the  authority 
of  the  eases  of  R.  v.  Bathurst,  R.  v. 
Storr,  and  R.  v.  Bake,  (as  to  which  see 
the  foregoing  observations.)  Lord  Keny- 
on,  however,  took  occasion,  on  a  sub- 
sequent day  in  the  term,  to  revert  to 
the  decision,  and  to  say  that  it  left  un- 
touched the  question  as  to  whether  a 
party  might  enter,  at  common  law,  with 
force  into  that  to  which  he  had  a  legal 
title,  inasmuch  as  the  Court  came  to 
their  decision  upon  the  ground  that  the 
indictment  alleged  that  the  defendants 
entered  unlawfully,  and  therefore  they 
could  not  intend  that  they  had  any  title. 
On  the  other  hand,  Hawkins  refers  to 
Lombard,  (Birenarchia,)  p.  135,  B.  2, 
c.  4 ;  Dalton,  (Justice  of  the  Peace,)  c. 
76,  (125  ed.  1697)  (a);  Cromp.  70,  all 
of  which  fully  bear  out  his  position. 
See  also  Pulton,  De  pace  regis  et 
regni,  Ch.  3,  fo.  34,  ed.  1610.  The 
question  however,  would  seem  to  be  set- 
tled by  the  following  passages  from 
B radon,  L.  4,  c.  5,  (temp.  H.  3,) 
"Si  vero  ali<]uo  prsedictorum  modorum 
facta  fuerit  disseysina,  priinum  et  prin- 
cipal competit  remedium  tale,  vide- 
licet, quod  ille  Qui  ita  disseysitus  fuit, 
per  se,  si  potuit,  vel  sumptis  viribus,  vel 
resumptis,  dum  tainen  sine  aliquo  inter- 
val lo,  flagrante  disseysina  et  malefieio, 
rejiciat  spoliantem,  vel  si  tenens  cum 
fuerit  in  possessione  sive  in  seysina,  et 
alius  cum  eo  uti  voluerit,  ipse  nihilomi- 
nus  utatur,  nisi  omnino  injuste  uten- 
tem  tenere  possit  ab  u  ten  do  exclusum : 
quia  per  usum  suum  sic  utendo,  juste 
retinet  seysinam  suam,  alius  vero  utendo 
Injuste  in  alieno,  nihil  sibi  per  usum 
injustum  acquirit.  Si  autem  ipsum  nullo 
modo  expellere  possit,  ad  superioris  aux- 
ilium  erit  recurrendum,  ut  ei  pacifies 


liceat  acquirere  et  quiete  uti.  Tncon- 
tinenti  vim  vi  repellere  est,  quam  cito 
sciri  possit  vim  esse  illataot,  priusquam 
ille  cui  illata  fuerit,  ad  actum  coatrari- 
urn  divertat.  Si  autem  omnino  quis  uti 
impediverit,  vel  minus  commode,  racon- 
tinenti  repellatursi  fieri  possit,  slioqoia 
ad  saperiorem  recurratur  at  supra.  /*• 
contitenti  autem  quid  sit,  videndum,  et 
infra  quod  tempus,  &c ;"  and  this  from 
Britton,  c.  44,  (temp.  E.  1 — which  ap- 
pears to  be  a  paraphrase  from  the  passage 
from  Bracton,  above  cited,)  u  Le  pre- 
mer  remedie  pour  disseisine  est  al  dis- 
seisi  de  recoiller  amys  et  force,  et  sauos 
delay  faire  (apres  ceo  que  il  Is  purrs 
saver)  engetter  ies  disseisours,  et  si  plus 
ne  puit,  au  mevns  se  teigne  en  sa  posses- 
sion ovesque  Ies  disseisours,  et  use  sa 
seisine  quant  que  il  purra,  et  issint  ne 
averont  jammes  Ies  disseisours  fraunk 
tenement,  si  par  le  gree  noun  le  verity 
seigneur.  Si  Ies  disseisours  eyent  en  pei- 
sible  seisine  par  long  temps  en  presence 
del  disseisi,  adonques  ne  list  point  al 
disseisi  eugetter  Ies  disseisours  sauns 
jugement.  Et  pur  ceo  fait  a  enquerer 
ou  le  disseisi  fuit  en  temps  de  la  dissei- 
sine.** Both  these  writers  then  proceed 
to  show  (to  adopt  the  words  of  Lom- 
bard) "  that  a  certain©  respite  of  time 
was  given  to  the  disseisee  (according 
to  his  distance  and  absence,)  in  which 
it  was  lawful  for  him  to  gather  force, 
armes,  and  his  friends,  and  to  throw  the 
disseisor  out  of  his  wrongful  possession." 
Upon  this  chapter  in  Britton,  M.  How 
ard  (the  editor  of  the  "  Traites  sur  Ies 
Cou tumes  Anglo-Normandes,"  Rouen, 
1776;)  has  appended  a  note,  in  which 
he  remarks,  that  this  kind  of  domestic 
warfare  (guerres  privies,)  was  lawful  in 
cases  of  disseisin,  against  the  lord,  the 
suzerain,  and  even  against  the  king 
himself,  but  with  two  grand  limitations, 
first,  that  the  vassal  could  only  arm  his 
relations  And  friends,  (that  is  to  *ay  the 
defendants  on  his  manor,)  but  not  stran- 
gers, otherwise  his  tenure  was  lost;  and 
secondly,  that  these  domestic  wars  were 
only  permitted  by  law,  that  the  right  of 
possession  might  be  discussed  and  exa- 
mined, and  in  order  that,  until  such 
ri^ht  was  decided,  neither  of  the  parties 
might  suppose  that  his  adversary  had, 
by  his  silence,  approved  the  seizure  of 
his  possessions.  See  also  4  Bl.  Com.  148. 


(a)  In  this  edition  there  are  several  chapters  added  to  the  original  work, 
but  the  chapters  of  the  former  editions  are  referred  to  by  the  prefix  of  the  letter 
K    (Fetus.) 
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for  continuing  in  possession,  Butcher  v*  Butcher  (k).    A  party  having  the  CewmoaPtouu 

mere  naked  possession  may  maintain  trespass  against  a  stranger,  bnt  not      nbwto* 

against  the  owner,  Chambers  v.  Donaldson  (J).    If  the  plaintiff  meant  to  in-  •• 

sist  upon  any  violence  used  in  putting  his  wife  out  of  possession,  he  should 

have  replied  the  excess. — [  Tindal,  G.  J. — Suppose  the  landlord  had  proceeded 

by  what  is  termed  a  Wslsh  ejectment,  and  had  commenced  untiling  the  house, 

would  he  not  have  been  liable  in  trespass  t     Such  cases  sometimes  occur  at 

the  Assises,  and  the  parties  recover  damages.] — Such  cases  must  depend  on 

their  own  circumstances.     Hillary  v.  Gay  is  not  good  law*    They  also  cited 

R.  ?.  Oakley  (m),  R.  v.  Wilton  (n),  as  to  the  general  law  of  forcible  entry. 

Tindal,  C.  J. — It  is  certainly  a  question  of  very  great  and  general  import- 
ance, whether  a  landlord,  having  put  an  end  to  a  term  by  notice,  may  enter 
upon  the  premises  in  any  manner,  and  eject  the  tenant,  without  being  liable 
to  htm  in  a  civil  action,  if  he  use  any  violence  in  so  ejecting  him.  The  argu- 
ment on  the  pert  of  the  defendant,  has  gone  the  length  of  contending  that  a 
landlord  might  break  open  the  outer  doors  and  turn  out  the  party  in  posses- 
sion, and  thereby  himself  obtain  lawful  possession ;  if,  however,  the  entry 
is  illegal,  it  follows  that  a  party  cannot  thereby  obtain  a  lawful  possession ;  I 
think,  however,  that  the  facts  of  this  case  are  not  sufficiently  before  the  Court 
to  enable  us  to  give  any  judgment  upon  this  important  question ;  and  for  that 
reason,  the  case  had  better  go  down  for  a  new  trial. 

The  other  judges  concurred. 

Rule  absolute. 

JF.  H*  Watson,  moved  that  the  venue  in  the  above  cause  might  be  restored       April  27. 

from  Yorkshire  to  Middlesex,  upon  the  ground  that  the  plaintiff  was  a  bar-  Where  a  plain- 

rister.  The  action  was  commenced  in  Easter  Term,  1 837 ;  since  which  time,  the  to  the^bw1 

pbuntiff  had  been  called  to  the  bar ;  but  he  submitted  that  would  make  no  *fter  the  comf- 

difierence,  as  the  principle  is  the  same,  and  was*  laid  down  for  the  bene6t  of  the  suit,  the 

clients,  and  not  of  the  party  to  the  suit.    There  was  another  question  as  to  S^^JJ^ 

whether  the  plaintiff  was  entitled  to  what  he  asked,  inasmuch  as  he  sued  ™nue  to  Mid- 
dlesex at  his 
request 

It  Mem*,  therefore,  that  bv  the  common  medy ;  that  atatute,  however,  gave  an 

law  it  was  lawful  for  a  disseisee  to  re-  action  of  forcible  entry  (see  F.  N.  B.  fo. 

pin  be  force  the  possession  of  lands  248.)  bv  which  the  tenant  might  recover 

of  which  he  had  been  unlawfully  dissei-  treble  damages,  if  illegally  dispossessed 

iei  Hawkins  has  accurately  traced  the  by  auch  entry,  that  is,  if  the  party  ao 

progress  of  the  law,  (in  the  chapter  entering  had  no  title  to  the  lands,  for 

above  referred  to,)  by  the  Statute  of  the  title  and  not  the  force  was  put  in 

Northampton,  (2  E.  3,)  by  which  the  use  issue  by  that  action,  (Bro.  Ab.  Forcible 

of  arms  whereby  to  strike  terror  into  the  Entrie,  5,  1 1 ,  29) ;  but  if  the  dispoaaea- 

ptraooa  upon  whom  a  forcible  entry  was  sor  had  the  legal  title,  still  the  tenant 

nade,  was  declared  illegal  and  punish-  might  indict  him  under  the  atatute  of 

able,  and  the  statutes  5  R.  2,  c.  7;  /f  .  6,  and  thereby  recover  possession, 

(which  is  said  to  have  been  passed  ia  (F.  N.  B.  ut  supra.) 
coQieqnence  of  the  insurrections  under         (k)  7  B.  &  C.  3^9 ;  S.  C.  1  M.  &  R. 

Vat  TyUr  and  Jack  Straw ;  see  Bar-  <*20. 
riutoiif  Obt.  on  Anc.  Stats,  p.  332 ;)         (/)  11  East,  65. 
1511  2,  c.  2;  8  H.  6,  c.  9;  31  El.         (m)  4  B.  &  Ad.  307;  S.  C.  1  N.  & 

1 11;  &  21  /.  1,  c.  15.    Before  the  M.  5a 

■tatate  of  H.  6,  there  does  not  an-         (n)  1  A.  &  E.  627;  3  A.  &  El  817; 

ftar  to  hare  been  any  civU  remedy  S.  C.  1  H.  &  W.387;  2H.  &  W.  225; 

%piaat  a  party  making  a  forcible  re-  3N.&M.753;  6N.&M.625. 
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Common  Pleat,    together  with  his  wife ;  and  the  rule  as  laid  down  in  TUdcTs  Practice  (0)  was 
against  him;  on  this  point,  however,  the  Court  gave  no  opinion. 

Tindal,  C.  J. — We  cannot  help  seeing  that  the  Courts  will  not  be  sitting 
at  Westminster  at  the  time  when  this  trial  will  come  on  in  Yorkshire;  the 
plaintiff's  clients,  therefore,  are  not  likely  to  suffer  by  his  absence  ;  besides, 
his  being  called  to  the  bar  was  a  voluntary  act  on  his  part,  after  he  had  com- 
menced his  action  ;  and  he  has  no  right  to  avail  himself  of  that  act,  to  put  the 
other  side  to  inconvenience. 

Rule  refused. 

(0)  Page  637,  6th  ed. ;  see  also  Imp,  Pr.  C.  P.  210,  6th  ed. ;  Drew  v.  Rose,  2 
Ld.  Ray.  1398 ;  Robarts  v.  Mason,  1  Taunt.  254. 


April  19. 

An  affidavit 
(verifying  the 
certificate,  that 
a  married 
woman,  resi- 
dent abroad, 
had  acknow- 
ledged a  deed 
pursuant  to  3 
&  4  W.  4,  c. 
74,  «.  85.) 
sworn  before 
a  British  Consul 
is  not  suffici- 
ent ;  it  should 
be  sworn  be- 
fore either  the 
local  Courts, 
or  some  person 
authorised  by 
the  law  of  the 
land  to  admi- 
nister 


In  the  matter  of  Eady  and  others  to  Ames. 

JL&'EREWETHER,  Serjt.,  moved  that  a  certificate  of  a  married  woman, 
residing  abroad,  having  acknowledged  a  deed,  and  the  affidavit  of  veri- 
fication might  be  filed  of  record,  pursuant  to  3  &  4  W.  4,  c.  74,  s.  85  (a),  in 
this  case,  the  affidavit  verifying  the  certificate,  had  been  sworn  before  the 
British  Consul  at  Hamburgh,  and  the  motion  was  made  upon  affidavits 
stating  that  the  Consul  himself  had  informed  the  parties  there  was  no  other 
person  there  capable  of  administering  an  oath.  The  officer  of  the  Court, 
however,  had  thought  himself  bound  by  the  cases  of  Riddel*  plaintiff,  and  Nash, 
deforciant  (£),  and  Ex  parte  Hutchinson  (c),  and  refused  to  file  the  certificate; 
the  learned  serjeant  relied  upon  the  case  Domville,  demandant,  Kinder  ley, 
tenant,  and  Collier,  vouchee  (</),  to  show  that  the  Court  would  look  favourably 
upon  a  case  situated  like  the  present. 

Tindal,  C.  J. — By  the  85th  section  the  officer  of  this  Court  is  to  see  that 
the  certificate  is  "  duly  verified  by  affidavit ;"  and  the  question  is,  whether  what 
is  now  produced  to  the  Court  is  a  proper  affidavit.  I  think  the  parties  must 
make  another  attempt,  and  apply  to  the  judges  of  the  Courts  at  Hamborough  ; 
or  if  the  affidavit  be  sworn  before  any  person,  who  by  the  law  of  that  country 
has  power  to  administer  an  oath,  that,  upon  the  production  of  a  certificate  that 
-he  has  such  power,  will  satisfy  us. 

The  learned  Serjeant,  therefore,  took  nothing  by  his  motion  (e). 

then  such  officer  shall  cause  the  said  cer- 
tificate and  the  affidavit  to  be  filed  of 
record  in  the  said  Court  of  Common 
Pleas." 

(b)  8  Moo.  632. 

(c)  1  M.  &  P.  559 ;  S.  C.  4  Bing.  606. 
(</)  3  Taunt.  275. 
(c)  See  In  re  Trustees  of  Barber* 

(\  Hod?.  318;  2  Sc.  436;  2  Bing. 
N.  C.  268 ;  4  D.  P.  C.  640),  it  was  held 
that  a  British  Consul  had  authority  to 
certify  the  handwriting  and  authority  of 
a  commissioner  who  receives  the  ac- 
knowledgement of  a  married  woman. 


Si)  By  sec.  83,  in  caRes  where  a  mar- 
woman  by  reason  of  being  beyond 
seas,  &c,  is  prevented  from  acknow- 
ledging a  deed  executed  by  her,  before 
a  judge,  &c,  the  Common  Pleas  may 
appoint  special  commissioners  for  taking 
such  acknowledgement.  By  sec.  85, 
such  certificate,  "  together  with  an  affi- 
davit by  some  person,  verifying  the 
same,  &c,  shall  be  lodged  with  some 
oftirer  of  the  Common  Pleas,  and  such 
officer  shall  examine  the  certificate,  and 
see  that  it  is  duly  signed  and  duly  veri- 
fied by  affidavit,  &c,  and  if  all  the  re- 
quisites shall  have  been  complied  with, 
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Hall  v.  Swift.  common  puo*. 

April  20. 
PASE  for  obstructing  the  plaintiff's  water-course.     Pleas: — First,  not  in  ease  for 
guilty;  Second,  traversing  the  plaintiff's  right  to  the  water.  fi^ata&'s 

At  the  trial,  before  Alder  son,  B.,  at  the  last  Stafford  Assizes,  it  was  proved   right  to  a 
that  the  defendant's  land  was  separated  from  that  of  the  plaintiff's,  by  a  *&*£  wafnot 
lane;  that  in  the  former  (which  was  more  elevated  than  the  latter),  there   set  out  by 
were  certain  springs  from  which  the  water  ran  down  a  spout  across  the  lane  bounds,  it  is 
into  the  plaintiff's  land ;  that  several  years  ago  the  water  had  ceased  to  flow,  J°  V^ZV 
but  about  nineteen  years  back  it  had  commenced  flowing  again;  and  that  in   twenty  yean 
1835,  the  channel,  by  which  the  water  had  formerly  flowed  into  the  plaintiff's  hadlnferm it- 
land,  had  been  changed.     The  plaintiff  recovered  a  verdict  with  nominal  ted  flowing, 

,  or  its  chanuel 

««»ges.  had  been 


altered. 


Mauk,  Q.  C.  now  moved  for  a  trial,  on  the  ground ;  First,  that  the  plain* 
tiff1  had  no  right  to  the  new  channel  in  which  the  water  had  flowed  since  1835 ; 
and  Secondly,  that  the  right  to  the  water  was  at  any  rate  not  more  than  nine- 
teen years  old,  owing  to  the  previous  intermission  of  the  flowing. 

Total,  C,  J. — I  think  that  neither  of  these  objections  ought  to  be  allowed. 
As  to  the  first,  it  appears  that  the  water  did  actually  flow  into  the  plaintiff's 
land  before  the  year  1835,  when  some  alteration  took  place  in  the  situation  of 
the  channel ;  tbe  defendant  seeks  to  set  up  this  as  an  answer  to  the  plaintiff's 
right.  If  the  line  of  the  stream  had  been  described  by  metes  and  bounds, 
there  might  be  some  ground  for  this  objection  ;  but  as  it  is,  if  the  defendant's 
position  be  correct,  the  slightest  alteration  in  the  channel  would  be  suffi- 
cient to  destroy  the  plaintiff's  right ;  and  the  same  rule  would  be  applicable 
to  a  foot-path,  the  right  to  which  might  be  lost  by  the  path  being  merely 
straightened.  As  to  the  second  objection,  that  the  water  had  intermitted 
Cowing  within  twenty  years,  that  might  have  been  from  defect  of  water  during 
a  dry  season,  or  other  natural  causes. 

The  other  judges  concurring. 

x  Rule  refused. 


Robertson  v.  Wilde.  4*121. 

^fflS  was  an  action  for  libel  tried  before  the  Lord  Chief  Justice  at  the  last  An  article, 

sittings  for  London.     The  plaintiff  was  the  secretary  of  the  Eastern  ^^aLe* 

Cw«ii>t  Railway  Company,  and  the  defendant  was  the  publisher  of  a  work  imputing  that 

«W  «  The  Railway  Magazine?  where  the  alleged  libels  appeared;  they  wl^wSS: 

Preset  forth  in  three  counts,  as  follows:  first,  "We  are  sorry  to  see  the  **»*?*>•>   . 

"  rail-road  com* 

brought  the  Company  into  disrepute*  by  certain  letters  written  by  him,  and  byrtSSr  acta,  i*  a 
uod  upon  the  plaintiff.  ^ 
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Common  PUas.  correspondence  which  has  taken  place  between  the  secretary  of  this  Company 
Robebtsoh     Bn^  ^or^  Pttn  »  na(*  »nvent»on  Dee"  taxed  to  blast  the  character,  and  throw 
«.  a  deep  shade  over  the  honour  of  the  Company,  it  could  have  devised  nothing 

more  effectual  than  this  stupid  correspondence,  and  still  more  stupid  publica- 
tion of  it.     The  facts  are  as  we  stated  them  in  our  last.     The  Company 
agreed  not  to  go  through  Lord  Petri  s  ground,  or  if  they  did,  to  pay  him 
20,000/.  for  the  land,  and  10,000/.  for  the  damage.     That  such  an  agreement 
ought  never  to  have  been  entered  into,  was  clear  from  the  correspondence ; 
because  it  ought  either  to  have  been  made  in  good  faith,  or  not  at  all.    From 
the  letters  of  the  secretary,  it  appears  that  it  was  not  intended  to  be  kept,  for 
he  talks  of  penal  sums,  which  mean,  we  suppose,  trickery  and  deception.   But 
worse  is  yet  to  come :  '  In  answer  to  your  letter,*  says  Lord  Petre,  in  a  note 
addressed  to  the  secretary, '  I  beg  to  state  that  the  assertions  which  you 
make  are  not  facts/  and  the  same  serious  charge  is  repeated,  but  in  other 
terms,  by  his  lordship's  solicitors.     We  presume  that  the  directors  must  feet 
deeply  indebted  to  Mr.  Robertson  for  the  glittering  honours  and  brilliant 
fruits  of  his  cacoethes  scribendi.   To  admit  a  breach  of  faith,  and  to  be  taxed 
with  deliberate  falsehood,  for  that  is  the  real  meaning  of  the  matter ;  these 
are  not  the  services  by  which  every  secretary  can  distinguish  his  directors ; 
the  question  is,  are  they  worth  800/.  a  year  ?"    Second,  "  We  understand  the 
board  of  directors — we  beg  pardon,  Mr.  Robertson,  intends  to  put  in  such  an 
answer  to  Lord  Petri's  allegation,  as  shall  astound  the  very  walls  of  the 
Court  of  Chancery ;  but  we  can  assure  him  that  shuffling  and  low  cunning 
will  not  succeed  in  that  Court.    Can  he  get  rid  of  the  attempt  to  outwit 
Lord  Petre,  which  appears  clearly  from  the  correspondence,  and  which  hangs 
as  a  dark  cloud  over  the  honour  of  the  directors  ?*     Third,  "  At  length  we 
have  goaded  the  ruler  of  this  Company  to  a  show  of  doing  something  more 
than  living  in  fat  contented  idleness  on  the  money  of  the  shareholders/*   The 
article  proceeded  to  state,  that  it  had  been  pompously  advertised   that 
their  works  were  in  full  operation,  reciting  the  number  of  men  alleged  to  be 
employed  upon  the  works,  and  remarking  that  the  number  would  only  afford 
u  about  four  men  to  a  mile,  or  barely  enough  to  keep  the  weeds  down."  The 
article  then  continued,  "  can  this  advertisement  proceed  seriously  from  men 
of  business,  or  is  this  another  result  of  Mr.  Robertsons  scribbling  propensi- 
ties ?    Is  it  for  these  scribbling  exploits  he  receives  800/.  a  year?" 

Erie,  Q.  C,  now  moved  for  an  arrest  of  judgment,  on  the  ground  that  th& 
alleged  libels,  if  any,  were  upon  the  Company,  and  not  upon  the  plaintiff  - 
there  was  nothing  to  show  but  that  the  acts,  which  were  spoken  of  as  having 
been  done  by  the  plaintiff,  were  not  done  by  the  authority  of  the  Company  - 
their  credit  might  have  been  lowered  by  the  articles  in  question,  but  no  injury- 
could  be  done  to  the  plaintiff. 

Tin dal,  C.  J. — It  is  impossible  to  read  either  of  the  extracts  as  set  out  i^ 
the  different  counts,  and  not  to  see  that  it  was  the  intention  of  the  writer  t:^ 
impute  want  of  discretion  to  the  plaintiff,  in  bringing  the  Company  in*^ 
disrepute. 

The  other  judges  concurred. 

Rule  refused^ 
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Doe,  dem.  Gatehouse  v.  Rhes,  cbm^mPko*. 

April  21. 

PJECTMENT  to  recover  a  public-house,  on  a  demise  laid  in  January  Where  there 

1838.    It  was  tried  before  Vaughan,  J.,  at  the  last  Sussex  Assizes,  £"  ^m"^"011 

then  it  appeared  that  in  1831,  the  premises  in  question  were  let  by  the  lessor  that  in  cat* 

of  the  plaintiff  to  the  defendant ;  the  lease  contained  a  proviso,  that  in  case  ^b0'n^ 

the  tenant  should  become  bankrupt  or  insolvent,  or  the  term  should  be  taken  'olwncy  of  the 


in  execution,  the  lease  should  be  forfeited,  and  the  lessor  might  re-enter.     In  lease  should 
1836,  the  defendant  had  been  discharged  under  the  Insolvent  Act,  at  which  JjjftJe \j£i. 
time  there  was  a  debt  due  to  the  lessor  of  the  plaintiff  and  his  partner,  for  lord  might 
beer,  which  debt  had  never  been  paid;  the  lessor  of  the  plaintiff,  however,  jJe^nant11* 
bad  received  rent  of  the  defendant  up  to  Christmas,  1837.     The  action  was  i°°V^.e  t^V 
brought  upon  the  alleged  forfeiture  of  the  lease,  by  reason  of  the  insolvency  yent  Act, 
in  1836,  but  the  defendant  insisted  that  the  forfeiture  had  been  waived  by  the  j^g^^a 
subsequent  receipt  of  rent,  of  which  opinion  was  the  learned  judge,  and  the  to  his  landlord 
defendant  therefore,  had  a  verdict  SefSdiord^ 

subsequently 

Andrews,  Serjt.,  now  moved  for  a  new  trial;  he  argued  that  the  insolvency  from  him:-- 
fitili  continued,  and  that  the  lessor  of  the  plaintiff  might  avail  himself  of  it  at  ™* ih** 
my  time;  the  term  insolvency  means  the  inability  of  a  person  to  pay  his  just  murer  of  the 
debts,  and  does  not  import  that  he  should  have  been  discharged  under  the  forfeiture- 
/"Solvent  Debtor's  Act ;  Parker  v.  Gossage  (a),  Riddlecombe  v.  Bond  (£). 
The  discharge  under  the  Act  was  no  release  of  the  debt. — [Coltman,  J. — 
Hai  (be  landlord  called  for  payment  of  the  old  debt  since  Christmas?} — It 
did  not  appear  that  he  had. 

Twdal,  C.  J. — The  whole  question  turns  upon  the  condition  in  the  lease, 
*bich  in  certain  events  is  made,  not  void,  but  only  viodable ;  the  forfeiture, 
therefore,  may  be  waived  by  the  landlord,  and  the  question  is,  whether  it  has 
teen  to  waived  in  the  present  case.  No  doubt  the  landlord  might  have  to- 
uted upon  the  forfeiture  of  the  lease  at  the  time  the  defendant  took  the 
benefit  of  the  Insolvent  Debtor's  Act,  but  instead  of  doing  so,  he  subse- 
quently accepts  rent  from  him,  and  thereby  admits  that  the  relation  of  land- 
lord and  tenant  subsisted  between  them.  He  cannot,  therefore,  blow  hot  and 
ftJl:  he  has  acknowledged  the  defendant  as  his  tenant  up  to  Christmas, 
)*n,  and  does  not  show  that  anything  has  happened  since  to  give  him  the 
°?ht  to  re-enter.  As  to  this  being  a  continuing  insolvency,  a  man  cannot  be 
aid  to  be  insolvent  who  goes  on  paying  his  rent,  and  merely  does  not  pay  a 
putcular  debt  which  he  is  not  called  on  to  pay ;  if  that  were  so,  the  non- 
fVment  of  any  debt,  to  however  small  an  amount,  and  for  however  short  a 
Period,  would  constitute  insolvency.     The  cases  which  have  been  cited  were 

'«)  -C.  M.  &  R.  617;  S.  C.  1  Gale,  Schofield,  1  M.  fc  S.  353, 4,  ace;  In  re 

2";  1  Trr.  fc  Or.  105.  the  Birmingham  Benefit  Society,  3  Sim. 

'*)  5  N.  fc  M.  621 ;  S.  C.  1  liar.  fc  421,  cent,  on  the  construction  of  33 

7'*  612;  4  Ad.  &  E.  332 ;  see  also  per  G.  3,  c.  54. 
*•  &me  and  Bayley,  Js.,  in  Bayley  v. 
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Common  Pleas,  instances  where  single  substantive  acts  were  to  take  place  in  case  of  the 
insolvency  of  a  party,  and  there  was  nothing  like  a  waiver  there;  they  cannot 
therefore,  govern  the  present  case. 

Park,  J.,  concurred. 

Bosanquet,  J. — The  two  cases  cited,  shew  that  a  discharge  under  an 
Insolvent  Act  is  not  necessary  to  constitute  insolvency.  Here,  however, 
there  has  been  a  discharge,  and  there  is  no  doubt,  therefore,  that  the  landlord 
might  have  insisted  upon  the  forfeiture  of  the  lease,  but  he  has  waived  the 
forfeiture  by  the  subsequent  receipt  of  rent  It  is  said,  however,  that  as  the 
deot  was  contracted  before  the  discharge,  and  still  continues  in  existence,  the 
defendant  must  still  be  taken  to  be  insolvent ;  but  that  does  not  at  all  follow : 
there  is  no  doubt  the  defendant  might  be  insolvent  now,  but  the  onus  of 
proving  that  lies  upon  the  plaintiff,  and  he  has  offered  no  proof  whatever  of 
that  fact ;  he  has  only  proved  that  the  debt  has  not  been  paid,  but  he  has  not 
shewn  the  state  of  the  defendant's  assets,  or  even  that  he  has  been  called 
upon  since  his  discharge  to  pay  the  original  debt. 

Coltman,  J. — This  being  a  case  of  forfeiture,  the  landlord  was  bound  to 
make  out  his  case,  and  prove  that  the  lease  was  forfeited,  but  he  has  failed  to 
do  so.  He  has  shewn  an  act  of  insolvency  which  would  have  amounted  to  a 
forfeiture,  if  he  had  chosen  to  avail  himself  of  it ;  but  he  has  clearly  waived 
that  forfeiture,  and  cannot  now  set  it  up  again. 

Rule  refused. 


April  25. 


Newton  and  Ux.  v.  Harland  and  another. 


HpHIS  was  an  action  for  an  excessive  distress  ;  the  declaration  contained  nine 
counts,  including  one  in  trover.  The  defendant  had  pleaded  several 
special  pleas,  by  which  the  following  issues  were  raised ;  First  (upon  the 
general  issue),  whether  the  defendant  was  guilty  of  the  alleged  grievances  ; 
Secondly,  whether  the  plaintiff  had  tendered  the  sum  of  25/.,  alleged  by  the 
defendant  to  be  due  to  him  for  rent;  Thirdly,  whether  the  defendant  had  sold 
for  the  best  price ;  Four  My,  whether  the  defendant  had  sold  more  than  was 
necessary,  and  paid  the  surplus  to  the  plaintiff;  and  Fifthly,  whether  the  de- 
fendant had  given  a  proper  notice  of  the  distress.  At  the  trial,  before 
Parke,  B.,  at  the  last  Summer  Assizes  at  York,  the  jury  having  retired  to 
consider  of  their  verdict,  the  learned  baron  had  left  the  Court  before  it  was 
given  in,  the  associate  remaining  to  receive  it.  The  jury  returned  a  verdict 
for  the  plaintiff  generally,  and  the  associate  so  entered  it ;  but  the  learned 
baron  afterwards  (on  the  18th  November)  amended  the  postea  according  to 
nndifor1th©nl7'  n'8  notes>  "^  ordered  the  verdict  to  be  entered  for  the  defendant  upon  all  the 

defendant 

upon  the  rest : 

•—Held,  that  the  defendant  was  entitled  to  hare  the  costs  of  the  issues  found  for  him,  deducted 

from  the  plaintiff's  costs,  suok  issues  not  being  immaterial. 


In  an  action 
for  excessive 
distress,  in 
which  several 
distinct  issues 
were  raised, 
the  jury  re- 
turned a  ver- 
dict for  the 
plaintiff  gene- 
rally, and  it 
was  so  entered 
by  the  asso- 
ciate, but  the 
postea  was 
afterwards 
amended  by 
the  judge's 
notes,  and  the 
verdict  was 
entered  for  the 
plaintiff  upon 
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usues  but  the  first  and  second  (a).     The  costs  had  been  taxed  in  Michaelmas  Common  Pleat. 
vacation,  and  the  master  had  deducted  the  costs  of  the  issues  entered  for  the 
defendants  on  the  postea,  from  the  plaintiffs'  costs  (b). 


Newton 
Harland. 


Newton  now  moved  that  the  master  might  review  his  taxation,  which  he 
contended  had  proceeded  on  a  wrong  principle. — He  cited  Goodburne  v.  Bow- 
man (c),  where  it  was  held,  that  if  immaterial  issues  are  found  in  favour  of 
the  defendant,  and  judgment  is  afterwards  entered  fot  he  plaintiff  non  ob~ 
itante  veredicto,  neither  party  is  entitled  to  the  costs  of  the  immaterial  issues. 
—[Bosanqvet,  J. — But  you  have  not  moved  for  judgment  non  obstante  vere- 
dicto, and  are  too  late  to  do  so  now,  as  such  a  motion  ought  to  have  been 
made  in  the  four  first  days  of  last  Michaelmas  Term  (</).] — The  plaintiff  was 
not  bound  to  move  for  judgment  non  obstante  veredicto  ;  and  the  principle, 
laid  down  in  the  case  cited,  will  apply  to  any  case  where  the  verdict  has 
been  entered  for  the  defendant  upon  immaterial  issues. 

Twdal,  C.  J. — But  it  does  not  appear  that  the  issues,  which  have  been 
found  for  the  defendant  here,  are  immaterial.  The  rule  says,  "  the  costs 
of  all  issues  found  or  the  defendant  shall  be  deducted  from  the  plaintiff's 
costs;"  and  as  the postea  comes  before  us,  I  think  the  master  has  done  right 
in  the  course  he  has  adopted. 

Rule  refused. 


(«)  Newton  moved  in  iasst  MichaeU 
nas  Term  to  set  aside  this  order,  but  he 
took  nothing  bj  the  motion,  the  Court 
observing  that  the  course  pursued  was 
of  ordinary  occurrence  (a),  and  that  it 
vu  only  a  question  as  to  costs,  as  it 
vas  clear  from  the  nature  of  the  issues, 


that  the  same  witnesses  that  were  called 
as  to  one  issue,  must  have  been  called  to 
the  whole. 


(b)  See  R.  74,  H.  2  W.  4 


9  Bing.  667;  S.  C.  3  Mo.  &  S. 
69;  2D.  P.  C  206. 
(d)  See  R  65,  H.  2  fF.  4. 


(a)  See  Eddowes  v.  Hopkins,  (1  Doug.  357,)  Petrie  v.  Hannay,  (3  T.  R.  659,) 
Hkhardson  v.  Mellish,  (11  Moo.  104;  3  Bing:.  334;  S.  C.  in  error,  1  B.  &  C. 
819,)  Henley  v.  Lyme  Regis,  (3  M.  &  P.  310;  6  Bing.  100.) 


Mayhew  and  another  v.  Hoadley. 


April  24. 


£RNOLD  moved  for  an  attachment  against  a  sheriff,  for  not  bringing  in 
the  body.  The  writ  was  tested  in  this  Court;  but  in  the  copy 
delivered  to  the  defendant  at  the  time  of  the  arrest,  (pursuant  to  2  W.  4,  c. 
29,  s.  4,)  he  was  required,  by  mistake,  to  put  in  special  bail  in  the  Court  of  the 
Exchequer  of  Pleas ;  and  the  defendant  had  put  in  bail  there  accordingly. 
The  sheriff  had  been  ruled  to  bring  in  the  body  in  this  Court. 


Park,  J.  (a)— Under  these  circumstances  we  certainly  cannot  attach  the 
*Seriff 

Kuie  refused. 


{a)  The  only  judge  in  Court. 


An  attachment 
will  not  be 
granted  against 
a  sheriff  for 
not  bringing 
in  the  body  in- 
to the  Common 
Pleat,  where  in 
the  copy  of  the 
writ  delivered 
to  the  defend- 
ant he  was  re- 
quired to  put 
in  bail  in  the 
Exchequer  of 
Pleas,  and 
bail  had  been  put  in  accordingly. 


KL 
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HOULDITCH  V.  CAUTY. 

A  SSUMPSIT  upon  two  bills  of  exchange,  the  first  drawn  by  E  Par  font, 
and  accepted  by  C.  Chaplin  for  100/.,  and  indorsed  by  Parsons  to  the 
defendant,  and  by  him  to  the  plaintiffs ;  the  second  drawn  by  Ann  Gib  and 
accepted  by  W.  H.  Rainsford,  and  indorsed  by  Gib  to  W.  Crokat,  by  him  to 
the  defendant,  and  by  the  defendant  to  the  plaintiffs.  The  pleas  upon  which 
the  questions  in  the  case  arose,  were, 

The  third  (to  the  first  count),  that  after  the  indorsement  of  the  hill 
and  before  the  commencement  of  the  suit,  to  wit,  on,  Ac,  in  consideration 
that  divers  persons  whose  names  are  to  defendant  unknown,  creditors  of 
the  said  C.  Chaplin,  then  had  agreed  'and  did  agree  among  themselves,  and 
with  said  plaintiffs  and  said  C.  C,  to  give  time  to  said  C.  C.  to  pay  to  them, 
the  said  creditors,  fthe  debts  to  them  respectively  due,  to  wit,  that  the 
said  C.  C.  should  set  apart  a  certain  sum  of  money,  to  wit,  the  sum  of  200/1 
annually  out  of  his  income  and  property  ;  and  said  plaintiffs  agreed  to  receive 
rateably,  with  the  said  other  creditors  of  the  said  C.  C,  payment  of  the  said 
money  in  the  said  bill  of  exchange  mentioned,  and  interest  thereon,  out  of 
the  said  sum  so  set  apart  in  full  satisfaction  and  discharge  of  the  premises  in 
the  first  count  of  the  declaration  mentioned.  That  it  was  further  then  agreed, 
and  a  part  of  the  said  Agreement  between  the  said  creditors  of  the  said  C.  C. 
ancLibe  said  plaintiffs  and  the  said  C.  C,  that  he-sboiild  have  time  to  pay  the 
said  money  due  in  respect  of  the  said  bill  of  exchange  in  the  first  count  men- 
tioned, that  is  to  say,  until  it  should  become  due  in  respect  of  the  said  setting 
apart  of  the  said  annual  sum  by  the  said  C.  C.  in  manner  hereinbefore  men- 
tioned, without  the  knowledge  or  consent  of  the  defendant,  and  thereby  then 
released  and  discharged  the  said  C.  C.  from  all  liability  upon  the  said  bill  of 
exchange,  except  as  in  this  plea  mentioned,  without  the  knowledge  or  con- 
sent of  the  defendant      That  according  to  the  said  agreement  and  time 


Common  Pleas. 

April  28  &  30. 

Upon  the  dis- 
honour of  a  I  ill 
of  exchange, 
the  plaintiffs 
(indorsees) 
wrote  to  the 
defendant,  fa 
previous  indor- 
ser,)  ll  we  are 
surprised  to 
hear  that  Mrs. 
G.'s  bill  (the 
one  in  ques- 
tion) was  re- 
turned to  the 
holder  un- 
paid ;"  after- 
wards in  the 
same  day,  the 
defendant  saw 
the  plaintiffs', 
and  laid,  "  he 
was  much  sur- 
prised the  bill 
was  not  paid, 
and  that  he 
would  write  to 
the  parties 
and  see  it 
paid:"— Held, 
sufficient  to 
satisfy  the 
averment  that 
the  defendant 
had  received 
notice  of  the 
dishonour  (a), 
The  defend- 
ant pleaded 
that  the  plain- 
tiffs and  other 
creditors  of 
W  C  t 

ind.rser  ofthe  given,  the  plaintiffs  would  not  be  entitled  to  receive  full  payment  of  the  said 
terei?nfoen"  8um  °^  money  m  tne  ^rst  count  mentioned,  until  a  long  time  after  the  said 
bill  had  become  due,  to  wit,  twelve  months  afterwards ;  and  this  the  defendant 
is  ready  to  verify,  &c. 

The  fifth  (to  the  second  count),  traversing  the  notice  of  dishonour. 
And  the  sixth  (to  the  second  count),  that  after  the  indorsement  of  the  bill 
of  exchange  in  that  count  mentioned,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  in  consideration  that  divers  persons,  whose  names  are  to 
defendant  unknown,  creditors  of  the  said  W.  Crokat,  then  accepted  and 
received  of  and  from  the  said  W.  C,  a  certain  sum  of  money,  to  wit,  2#.  6a\ 


composition 
with  him, 
whereby  the' 
released  and 
discharged  him 
illl 


from  all  liabi- 
lity upon  the 
said  bill;  in 
support  of  this 
plea,  a  Scotch 
"  assignation" 
was  produced, 
whereby,  after 
reciting  that 
the  plaintiffs 

bad  taken  certain  steps  against  W.  C.  to  recover  the  amount  of  the  bill  (8501.)  it  sppeared 
that  in  consideration  of  1161. 1 
claim :— fl*W,  that  this  did  not 


in  the  pound  upon  their  respective  debts,  in  full  satisfaction  and  discharge  of 


If  an 
the  soil 


the  plaintiffs  assigned  to  I).  /?.  5.  the  right  of  prosecuting  such 
not  support  the  plea,  (even  supposing  it  had  been  amended  by 
F  the  composition  with  the  other  creditors),  inasmuch  as  it  did 

r.  C.  from  his  liability  upon  the  bill 

i  attorney  refu»e  to  produce  a  deed,  as  prejudicial  to  bis  client,  (who  is  not  a  party  to 
t,)  giuere,  whether  secondary  evidence  ot  ita  contents  can  be  given  ? 


striking.out  the  allegation  of  the  composition  with  the  other  creditors),  inasmuch 
not  amount  to  a  release  of  TV.  C.  from  his  liability  upon  the  bill 


(a)  See  Norris  v.  Salomonson,  3  Hodg.  14;  4  Sc.  257- 
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their  respective  debts,  the  plaintiffs  then  being  the  holders  of  the  bill  of  ex-  ChmmonPkai. 
change  m  the  second  count  mentioned,  accepted  and  received  of  and  from  the 
said  W.  C.  the  like  sum  of  2s.  6d.  in  the  pound  upon  the  amount  of  the  bill 
of  exchange  in  the  second  count  mentioned,  that  is  to  say,  106/.  5*.,  in  full 
satisfaction  and  discharge  of  the  bill  of  exchange  in  the  second  count  men- 
tioned, without  the  knowledge  or  consent  of  the  defendant.  And  the  plaintiffs 
thereby  wholly  released  and  discharged  the  said  W.  C.  from  all  liability  upon 
the  said  bill  of  exchange  in  the  second  count  mentioned,  without  the  know- 
ledge or  consent  of  the  defendant ;  and  this  the  defendant  is  ready  to  verify,  &c. 
At  the  trial,  before  Coitman,  J.,  at  the  Sittings  during  last  Term,  no  evi- 
dence was  offered  in  support  of  the  second  plea ;  a  letter  of  licence  said  to 
have  been  granted  to  C.  Chaplin  (the  acceptor  of  the  first  bill),  not  being 
forthcoming.  In  order  to  prove  the, notice  of  dishonour  of  the  bill  mentioned 
in  the  second  count,  a  letter  was  produced  from  the  plaintiffs  to  the  defendant, 
which,  after  speaking  of  the  first  bill,  proceeded  thus :  "  We  are  also  surprised 
to  hear  that  Mrs.  Gib's  bill  was  returned  to  the  holder  unpaid ;"  and  it  was 
proved  that  on  the  afternoon  of  the  day  on  which  the  letter  was  written,  the 
defendant  called  on  the  plaintiffs  with  the  letter  at  their  counting-house, 
and,  in  a  conversation,  said,  "  he  was  much  surprised  the  bill  was  not  paid, 
and  that  he  would  write  to  the  parties  in  Edinburgh,  and  see  it  paid/' 
In  support  of  the  sixth  plea,  a  Scotch  "assignation"  by  the  plaintiffs  to 
one  David  Robertson  Souter  was  given  in  evidence,  whereby  the  plaintiffs,  in 
consideration  of  1 16/.  13*.  bd.,  assigned  to  Souter  their  debt  from  W.  Crokat(J>). 
The  instrument  was  produced  Lby  Mr.  Weir,  a  writer  to  the  signet,  who 


(6)  This  instrument,  after  reciting  the 
bill  of  exchange  and  the  protest  thereof 
for  non-payment,  and  that  the  plaintiffs 
had  raised  letters  of  horning  thereon, 
at  their  instance  and  at  the  instance  of 
Andrew  Craig  M'Lehose  as  their  man- 
datory, and  by  virtue  thereof  had  caused 
charge  the  said  W.  C  to  make  pay- 
ment to  them  or  their  mandatory  of 
the  said  principal  sum  and  interest 
thereon ;  and  that  in  virtue  of  the  said 
letters  of  horning  and  the  warrant  to 
arrest  therein  contained,  they  caused 
arrestments  to  be  used  against  the 
said  W.  C,  in  the  hands  of  the 
trustees  of  the  deceased  John  Crofcat, 
and  that  upon  the  said  diligence  the 
plaintiffs  raised  and  intended  a  sum- 
mons of  forthcoming  before  the  lords  of 
council  and  sessions,  against  the  said 
trustees  and  against  the  said  W.  C,  but 
bo  farther  steps  had  since  been  taken 
therein ;  and  that  the  trustees  had  raised 
and  intended  a  summons  of  multiple- 
pcinding  and  exoneration  against  the 
plaintiffs  and  their  said  mandatory ; 
proceeded  thus:  — u  And  whereas,  "in 
consideration  of  the  sum  of  1167. 13*.  5r/. 
p»d  to  our  said  mandatory  for  our 
behoof,  by  D.  R.  Souter,  accountant,  in 
Edinburgh,  we  the  said  John  and  James 
BwUdUch,  as  a  company,  and  as  indi- 


viduals aforesaid,  have  agreed  ta  grant 
the  assignation  underwritten.  There- 
fore, we  the  said  John  and  James  Haul- 
ditch  as  a  company,  and  we  the  said 
John  Houlditch  and  James  Houlditch 
as  individual  partners  of  that  company, 
with  the  consent  of  the  said  A.  C. 
M'Lehose  our  said  mandatory,  for  any 
interest  he  may  have  in  the  premises  as 
aforesaid,  have  made,  constituted,  and 
appointed,  and  we  do  hereby  make, 
constitute,  and  appoint  the  said  D.  R.  • 
Souter  and  his  heirs  and  donators,  our 
lawful  cessioners  and  assignees,  in  and 
to  the  foresaid  principal  sum  of  850/. 
sterling,  contained  in  and  due  by  the 
bill  above  narrated,  and  the  whole  in- 
terest due  and  to  become  due  thereon,  as 
also  in  and  to  the  said  bill  registered,  pro- 
test, letters  of  horning,  and  executions  of 
arrestment  above  mentioned,  whole 
tenor  and  contents  thereof,  with  all  that 
has  followed  or  may  be  competent  to 
follow  thereon  ;  but  that  in  so  far  alle- 
narlv  as  the  said  principal  sum  and  in* 
terest  thereof,  and  the  said  bill  and 
diligence  hereby  assigned,  are  or  can 
form  the  grounds  of  i  claim  of  debt 
at  our  instance  against  the  said  fV. 
Crokat,  or  through  him,  against  the 
trustees  of  the  said  deceased  J.  Crokat; 
reserving  always  to  us,  our  heirs  and 
M2 
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Common  Plea*,  stated,  that  by  the  law  of  Scotland,  it  would  operate  as  a  release  to  the  de- 
fendant. It  being  objected  on  the  part  of  the  plaintiff,  that  at  any  rate  this 
deed  did  not  support  the  plea,  whiph  alleged  a  composition  with  other  creditors 
of  W.  Crokat,  the  defendant  craved  leave  to  amend,  but  it  was  refused  by  the 
learned  judge.     The  plaintiff  recovered  a  verdict  on  both  bills. 

In  last  Term,  Thessiger,  Q.  C,  obtained  a  rule  nisi  to  reduce  the  damages 
by  850/.  (the  amount  of  the  second  bill),  or  for  a  new  trial  generally,  upon  three 
grounds ;  First  (as  to  the  first  bill),  he  produced  an  affidavit  accounting  for 
the  non-production  of  the  letter  of  licence,  and  stating  that  it  had  been  dis- 
covered to  be  in  the  possession  of  a  Mr.  Stedman  (the  attorney  for  C.  Chap- 
lin), whom  the  defendant  undertook  to  serve  with  a  subpoena  duces  tecum,  to 
attend  at  the  next  trial,  if  the  Court  granted  one ;  Secondly  (as  to  the  second 
bill),  that  the  notice  of  dishonour  was  sufficient.  He  cited  Hartly  v.  Case  (c), 


assignees,  all  right  of  recourse  against 
the  acceptor,  drawer,  and  indorsers  of 
the  said  bill,  other  than  the  said  W. 
Crokaty  for  the  balance  of  the  said 
principal  sum  of  850/.  sterling,  and  the 
interest  due  and  to  become  due  thereon, 
and  for  all  expences  which  we  have  in* 
ctrrred  or  may  incur  in  recovering  pay- 
ment thereof.  As  also  we,  with  consent 
aforesaid,  do  hereby  assign  the  said 
D.  R.  Souter  and  his  aforesaids,  in  and 
to  the  foresaid  summons  of  forthcoming, 
raised  and  intended  at  our  instance 
against  the  said  trustees  of  the  said 
deceased  J.  Crokat,  with  all  that  has 
followed  or  may  be  competent  to  follow 
thereon,  together  with  all  right,  inte- 
rest, and  claim  competent  to  us  as 
arresting  creditors  aforesaid,  and  raisers 
of  the  said  process  of  forthcoming  under 
the  foresaid  process  of  multiple-poind- 
ing  and  exoneration,  brought  at  the 
instance  of  the  said  deceased  J.  Crokat ; 
surrogating  and  substituting  the  said 
D.  R  Souter  and  hi*  foresaids  in  our 
full  right  and  place  of  the  premises  as 
aforesaid,  with  full  power  to  them  to 
ask,  crave,  and  uplift  from  the  said  W. 
Crokat,  or  from  the  trustees  of  the 
said  J.  Crokat  arrestees  foresaid,  the 
principal  sun  and  interest  hereby  as- 
signed, and  upon  payment,  to  grant 
discharges  or  conveyances  thereof  either 
in  whole  or  in  part;  as  also  with  full 
power  to  the  said  D.  R.  Souter  to  ap- 
pear in  the  foresaid  process  of  forth- 
coming at  the  instance  of  us  and  our 
said  mandatory,  and  to  sist  himself  as 
pursuer  thereof  in  our  place,  and  also 
to  appear  and  sist  himself  as  defender 
in  the  foresaid  process  of  multiple- 
poinding  and  exoneration,  brought  at 
the  instance  of  the  said  trustees  uf  the 
said  J.  Crokat,  in  our  place,  and  to 
lodge  claims  and  interests  in  the  said 


processes,  dispute  preferences  therein, 
and  recover  payment  of  such  sum  or 
sums  as  shall  be  allocated  to  the  defend- 
ant, hereby  assigned  and  generally  to 
do  every  other  thing  concerning' the 
premises,  which  we  could  have  done 
ourselves  before  granting  hereof;  declar- 
ing alwaxs,  that  any  further  proceed- 
ings under  the  diligence  against  the 
said  trustees  or  the  said  IV.  C.  hereby 
assigned,  or  any  steps  to  be  taken  in 
the  said  processes  of  forthcoming  and 
multiple-poinding  and  exoneration,  or 
either  of  them,  or  otherwise,  shall  always 
be  at  the  ex  pence  of  the  said  D.  tt. 
Souter  and  his  foresaids ;  declaring 
also,  that  the  said  proceedings  shall  not 
be  taken  in  surnames ;  which  assigna- 
tion, to  the  extent  above  written,  and 
under  the  reservation  and  declarations 
foresaid,  we  bind  and  oblige  ourselves 
and  our  heirs  and  8  ccessors  to  warrant 
to  the  said  D.  R.  Souter  and  his  afore- 
saids, from  all  fiicts  or  deeds  done  or  to 
be  done  by  us  in  prejudice  hereof.  And 
whereas  the  foresaid  bill,  registered 
protest  and  letters  of  horning,  form  the 
grounds  of  debt  at  our  instance  against 
the  said  acceptor,  drawer  and  indorsers 
of  the  said  hill,  other  than  the  said  W. 
C,  and  so  cannot  be  delivered  up  along 
with  the  assignation;  therefore,  we 
hind  and  oblige  ourselves  and  our 
foresaids,  to  make  those  writs  forth- 
coming to  the  said  D.  R.  Souter  and 
his  foresaids,  on  all  necessary  occasions 
previously  to  our  obtaining  a  settle- 
ment of  the  balance  of  the  said  debt 
from  other  parties  to  the  hill,  upon 
their  granting  a  receipt  and  obligation 
to  return  the  same  within  a  short  time 
and  under  a  suitable  penalty/* 

(c)  4  B.  &  C.  339 ;   S.  C.  6  D  &  R. 
505;  1C.  &P.  555. 
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Solaris  v.  Palmer  (d),  and  Bon /ton  v.  Welch   (e).     Thirdly,  (as   to   the    GmaumFleas. 
sixth  plea),  that  the  effect  of  the  "  assignation"  was  to  discharge  JV.  Crokat, 
as  alleged  in  that  plea ;  and  that  the  fact  of  other  creditors  not  being  a  party 
to  it  made  no  difference ;   or  at  any  rate,  the  defendant  should  have  been 
allowed  to  amend. 

Wilde,  Serjt.,  Kelly,  Q.  C,  and  Petersdorff,  now  shewed  cause. — As  to  the 
first  point,  they  submitted  that  the  affidavit  on  the  part  of  the  defendant 
could  not  avail  him,  for  that  a  judge  at  Nisi  Prius  would  not  compel  Mr. 
Stedman,  being  the  attorney  of  C.  Chaplin,  to  produce  a  document  which 
might  be  prejudicial  to  the  interests  of  his  client,  Cocks  v.  Nash  (/). — [Tin- 
dd,  C.  J. — Suppose  the  attorney  refused  to  produce  the  document,  would 
not  the  judge  receive  secondary  evidence  of  its  contents  ?] — In  Mills  v.  Oddy 
{g)f  Parke,  B.  had  intimated  that  such  evidence  was  admissible  in  such  a 
case  (A).  But  in  Doe,  dem.  Bowdler  v.  Owen  (t),  Lord  Abinger,  C.  B.,  said, 
in  his  opinion,  that  case  was  not  law.  The  counsel  intimated,  however,  that 
if  the  Court  were  disposed  to  grant  a  new  trial  solely  upon  this  point,  the 
plaintiff  would  abandon  that  bill,  and  take  a  verdict  upon  the  second  count 
only. 

As  to  the  second  point,  the  notice  of  dishonour  was  sufficient ;  no  regular 
form  of  notice  is  necessary;  it  is  sufficient  if  it  import  that  the  bill  has  been 
dishonoured,  and  that  payment  is  expected  from  the  party  to  whom  the  notice 
is  given ;  Bayley  on  Bills  (j ),  Woodthorpe  v.  Lowes  (k).  The  word 
•  returned,"  ex  vi  termini,  imports  the  presentment  and  non-payment  of  the 
bill;  Grugeon  v.  Smith  (/).  Hedger  v.  Steavenson  (m),  in  which  latter  case, 
the  authority  of  Boulton  v.  Welch  was  doubled;  and  the.  notice  is  stronger 
in  this  case,  as  the  bill  is  spoken  of  as  being  returned  to  the  holder ;  besides, 
coupling  the  subsequent  conversation  between  the  parties  with  this  notice, 
toere  can  be  no  doubt  it  was  amply  sufficient,  Hicks  v.  Duke  of  Beaufort  (n), 
As  to  the  third  point,  the  effect  of  the  "  assignation"  was  merely  to  make 
Sovter  the  assignee  of  any  benefit  derivable  from  the  suit  against  Crokat  ; 
it  contained  no  authority  to  release  him,  but  on  the  contrary,  to  prosecute  the 
suit  against  him. — [  Tindal,  C.  J. — It  certainly  seems  like  a  buying  up  of  the 
action.  As  far  as  the  document  is  intelligible  to  us,  it  looks  as  if  the  plain- 
tins,  having  sued  Crokat,  had  got  hold  of  his  property,  or  were  likely  to  do 
*0i  and  that  Souter,  a  friend  of  his,  paid  the  plaintiffs  a  sum  of  106/.,  in  order 
to  release  him.] — It  is  entirely  res  inter  alios  acta. 

(d)  7  Bing.  530 ;  S.  C.  5  M.  &  P.  defendant  could  not  object  to  the  pro- 

4p;  1  Tyr.  371;  1  C.  &  J.  417;  1  duction  of  the  title-deeds  of  C.  (the 

Kng.  N.  C.  194;  1  Sc.  1 ;  2  Clark  St  mortgagee),  and  that  if  C.  or  his  attor- 

*m-  93.  ney  refused  to  produce  them,  the  de- 

^(e)  3  Bing.  N.  C.  688 ;  S.  C.  3  Hodg.  fendant  could  not  object  to  the  recep- 

a  ;  4  Sc.  425.  tion  of  parol  evidence  of  their  contents. 

(f)  3  Mo.  &  Sc.  164;  S.  C.  9  Bing.  (t)  8  C.  &  P.  110. 

723;  and  see  Schlenker  v.  Money,  1  C.  ( /)  Pp.  256,  7,  5th  ea. 

fc  p-  17a  (*)  2  M.  &  VV.  109 ;  S.  C.  2  Gale,  19a 

t  j>)  6  C.  &  P.  728 ;  S.  C.  not  S.  P.         (I)  2  N.  &  P.  303 ;  S.  C.  1  Will.  Woll. 

lGa.92;  2CM.&R.  103.  &  Daw  516;  6  A.  &  E.  499. 

(4)  See  also  Marston  v.  Downet,  6  (m)  2  M.  &  W.  799,  (see  per  Parke,  B- 

C  &  P.  381 ;  3  N.  &  M.  861 ;  1  A.  &  lb.  806):  S.  C.  1  Mur.  £  Hurls.  !7& 

E.31 ;  where  in  an  action  by  ^.against  (181)  5  P  P.  C.  77 L 
A  (a  mortgagor,)  it  was  held  that  the         (n)  4  Bing.  N.  C.  229 ;  Ante,  55. « 


Cauty. 
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Comma*  Pleas.  Humfrey,  in  support  of  the  rule,  insisted  upon  the  arguments  upon  winch 
HoulditcH'     tne  ru'e  na(^  ^)een  0Dtamed  J   an(i  w*tn  regard  to  the  notice  of  dishonour,  he 

further  contended,  that  the  subsequent  conversation  between  the  parties  did 
.  noi  dispense  with  proof  of  regular  notice,  for  it  did  not  amount  to  an  express 

promise  to  pay  the  bill ;  Pickin  v.  Graham  (o),  Baker  v.  Birch  (p),  Borradmle 

v.  Lowe  (q). 

Tindal,  C.  J. — This  is  an  action  brought  on  two  bills  of  exchange;  one 
for  100/.,  the  other  for  850/.,  upon  each  of  which  Cauty,  the  defendant,  stands 
in  (he  character  of  indorser ;  the  bills  having  been  refused  payment  when 
they  became  due,  and  the  action  being  brought  against  Cauty  in  that 
character.  Perhaps  it  would  be  more  convenient  to  consider  the  case  with 
reference  lo  the  larger  one,  that  of  850/.,  in  the  first  instance,  for  as  to  that, 
the  principal  part  of  the  argument  has  taken  place. 

In  answer  to  this  demand,  the  defendant  pleads,  (confining  our  attention 
to  those  pleas  upon  which  the  argument  has  arisen) ;  first,  that  there  was 
no  notice  of  dishonour :  secondly,  that  in  consideration  that  divers  persons, 
whose  names  are  unknown,   had    accepted  and  received  2*.   6d    in  the 
pound,  on  their  respective  debts,  in  full  satisfaction  and  discharge  there- 
of;   the   plaintiffs    accepted   and    received    the   like  sum  of  2«     3dL  on 
their  debt,   without  the  knowledge  and  consent  of   the  defendant,   and 
thereby  the  plaintiffs  released  the  defendant.     The  verdict  passed  against 
the  defendant  on  both  these  pleas ;  and  the  question  now  is,  whether  that 
verdict  is  proper.     With  respect  to  the  first  of  these  pleas,  that  there  was 
no  notice  of  the  dishonour  of  the  bill,  upon  the  authority  of  two  cases, 
Grugeon  v.  Smith,  and  Hedger  v.  Steavenson,  (both  of  which  have  been 
decided  since  the  decision  in  this  Court,  in  Boulton  v.  Welch;)  we  have 
been  urged  to  say,  that  the  judgment  which  this  Court  gave  in  the  ease  of 
Boutton  v.  Welch  is,  if  not  an  improper  judgment,  one  from  which  the  Court 
ought  now  to  withdraw  their  opinion,  or  at  all  events  that  the  present  case 
may  be  distinguished  from  that.     I  see  no  reason  at  present  to  hold  tliat  the 
judgment  given  by  this  Court  in  the  case  of  Boulton  v.  Welch  is  not  law 
It  certainly  has  gone  to  the  very  fullest  extent  of  the  case  of  Solarte  v. 
Palmer,  but  I  do  not  think  it  has  exceeded  it.     At  the  same  time,  I  for  one 
shall  never  be  unwilling  or  ashamed  to  retract  any  opinion  I  may  have  formed, 
if,  upon  further  consideration,  I  am  satisfied  that  I  have  been  wrong.    I  do  not 
think  however,  that  we  are  called  upon  either  by  the  case  of  Hedger  ▼. 
Steavenson,  or  that  of  Grtigeon  v.  Smith,  to  reconsider  the  opinion  we  came 
to  in  Boulton  v.  Welch,  for  undoubtedly  in  both  those  two  cases,  there  are 
circumstances  found  which  do  not  exist  in  Boulton  v.  Welch ;  namely,  that 
in   the  notice  given   respectively  of  the  dishonour  of  the  bill,  the  word 
"  charges"  in  one,  and  a  charge  for  "  noting"  in  the  other  (r),  formed  part 

(o)  1  C.  &  M.  725 ;   S.  C.  3  Tyr.  by is  this  day  returned  with 

923.  charges  —  to  which  your  immediate 

(p)  3  Camp.  107.  attention  is  requested. 
(g)  4  Timet.  93.  "  i  am,  Sir, 

(r)  In  Grugeon  r.  Smith,  the  notice  "  Your  obedient  servant, 


Was  a  printed  form,  as  follows :  "  Com- 
mercial Bank  of  England,  Manchester" 

"Sir, 
u  -Bill,  £  —  due on — drawn 


tdercial  Bank  of  England,  Manchester."  "  Manager.1 

"  Sir,  The  blanks  being  properly  filled  up. 
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•f  the  notice;  thereby  conveying  to  the  party,  who  should  be  informed  of  it,   Common  Pleas. 
thai  the  bill  must  have  been  presented.     However,  I  am  far  from  saying,  that     hoolditch 
the  case  of  Boulton  v.  Welch  is  one  that  1  have  any  kind  of  inclination  to  »• 

extend  beyond  the  strictest  letter  of  it ;  but  at  the  same  time  I  must  add,  as 
at  present  advised,  I  am  not  inclined  to  re-consider  it;  as  I  do  not  think  it 
departs  from  the  principle  of  law,  laid  down  in  the  case  of  Solar te  v.  Palmer, 
in  the  House  of  Lords. 

It  appears  to  me  however,  in  the  present  case,  coupling  the  written  notice 
with  the  conversation  that  took  place  between  the  parties  on  the  same  day, 
there  is  no  necessity  for  holding  the  party  had  not  due  notice  of  the  dis- 
honour of  the  bill     The  letter  which  was  intended  to  convey  the  notice  of 
dishonour,  was  no  more  than  this,  "  we  are  surprised,"  say  the  plaintiffs, 
(after  adverting  to  a  former  bill  which  it  is  not  necessary  now  to  bring 
under  consideration)  "  we  are  surprised  that  Mrs.  Gitfs  bill  was  returned  to 
the  holder  unpaid.19    Stopping  there,  the  notice  would  certainly  come  very 
dose  to  the  case  of  Boulton  v.   Welch :  but  it  appears  that  the  very  same 
day,  the  defendant  with  this  notice  in  his  hand,  which  he  had  received  from 
the  plaintiffs,  calls  on  them  at  their  country  house,  and  while  he  is  talking 
about  the  bill,  he  says,  "  I  am  very  much  surprised  the  bill  has  not  been  paid, 
I  will  write  to  the  parties  in  Edinburgh,  and  see  it  paid."     Now  observe 
the  parties  are  both  together  at  the  same  moment,  and  discussing  the  subject 
of  the  notice.     A  word  from  the  defendant,  shewing  any  dissatisfaction  with 
what  had  taken  place  at  Edinburgh,  would  immediately  have  called  forth  from 
the  other  aide  a  full  explanation  of  all  the  circumstances ;  and  if  we  were  not  to 
hold  this  to  be  an  effectual  notice,  we  should  allow  one  party  to  lull  another  into 
a  fatal  security  to  his  own  interests,  as  to  a  subject  on  which  the  merest  state- 
ment of  any  dissatisfaction,  or  the  slightest  intimation  of  it  would  have  been' 
sufficient  to  put  him  on  his  guard.   This  however  having  been  before  the  jury, 
^ey  held  that  notice  was  given,  and  I  for  one  am  not  inclined  to  disturb 
the  decision  to  which  they  have  arrived.   The  second  plea  then,  as  to  the  850/. 
W,  is  that  a  transaction  took  place  in  Scotland,  amounting  to  a  discharge 
of  the  indorser  of  the  bill :  it  is  put  on  the  ground  of  a  general  composition 
to  the  creditors,  stating  that  the  other  creditors  of  the  party  had  also 
accepted  the  same  sum.     No  evidence  whatever  was  given  to  support  the 
fk*  in  that  shape.     But  it  is  said,  if  we  look  at  the  instrument  produced,  we 
cannot  but  say  it  must  operate  in  law  as  a  release  of  W.  Crokat  by  the 
plaintiffs,  and  if  the  defendant  was  taken  by  surprise,  it  would  be  hard  on  him 
not  to  allow  him  to  amend  his  plea :  and  undoubtedly,  if  I  had  seen  clearly 
that  this  did  amount  to  a  release,  I  should  have  thought  there  was  much  in 
that  argument.     But  looking  to  the  effect  of  the  deed,  I  do  not  think  that  is 
the  necessary  construction  of  it,  nor  indeed  is  it  compatible  with  the  deed 
itself,  that  it  should  have  the  construction  contended  for.    For  it  appears 
that  one  David  Robinson  Souter,  had  paid  116/.  13*.  bd.  to  the  mandatory 
«f  the  plaintiffs ;  in  consideration  of  which  the  plaintiffs  "  constitute  and 

in  Hedger  ▼.  Steavenson,  the  notice  after  the  date  thereof,  became  due  y eater  - 

¥l*»—  day,  and  has  been  returned  me  unpaid  ; 

"  Sir,  and  1  have  to  request  you  will  please 

u  I  am  desired  by  Mr.  Hedger  to  give  remit  the  amount  thereof,  with  1*  &/. 

7**  notice  that  a  promissory  for  99/.  noting,  free  of  postage,  by  return  of  post. 
■fc  parable  to  your  order  two  months  "  I  am,  &c." 
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Common  Pleas. 

HOULOITCH 
C'AUTY. 


appoint  the  said  D.  R.  Souter  and  his  heirs  to  their  lawful  ceesionerft,  and 
assignees  in  and  to  the  foresaid  principal  sum  of  850/.  sterling,  contained  in, 
and  due  by  the  bill  above  narrated,  and  the  whole  interest  due  and  to 
become  due  thereon ;"  and  the  instrument   then  empowers  him  to  go  on 
and  claim  the  sum  due  to  the  plaintiffs,  as  the  indorsers  of  the  bill.    What 
Souter' s  character  is,  we  do  not  know ;   he  may  have  been  a  person  who 
has  purchased  the  plaintiffs9  debt,  or  a  third  person  who  is  named  only  as  an 
instrument  for  the  benefit  of  William  Crokat .-  that  does  not  appear  to  us  upon 
the  face  of  the  instrument.     It  goes  on  to  declare,  that  all  further  proceedings 
under  that  diligence  against  the  trustees,  or  against  William  Crokat,  shall 
always  be  at  the  ex  pence  of  Souter  ;  what  is  this  but  shewing  that  the  right  of  ac- 
tion as  between  them  and  William  Crokat,  was  not  released  by  this  instrument, 
but  that  they  had  put  Souter,  the  person  to  whom  it  was  assigned,  in  their 
place  ?  We  do  not  therefore  see  that  the  second  point  as  to  the  850/.,  has  been 
at  all  made  out,  so  as  to  appear  a  valid  discharge  of  Crokat  by  the  plaintiffs. 

As  to  the  first  bill,  there  is  certainly  a  most  important  question  of  evidence 
involved  in  the  point  raised,  and  one  that  I  should  be  unwilling  to  decide 
without  a  further  investigation  of  the  matter.  I  allude  to  the  question  of 
supplying,  by.  secondary  evidence,  an  instrument  which  an  attorney  refuses 
to  produce.  I  am  disposed  however,  to  let  the  case  go  back  on  the  first 
count,  unless  the  plaintiffs,  as  has  been  intimated,  are  willing  to  give  up 
the  100/.  bill. 

[The  counsel  for  the  plaintiffs  repeated  their  intention  of  so  doing.] 

Bosanquet,  J. — Being  obliged  to  attend  at  another  place,  I  shall  do  no 
more  than  say  that  I  fully  concur  in  the  view  which  has  been  taken  of  the 
case  by  my  Lord  Chief  Justice. 

Park,  J. — I  am  of  the  same  opinion  with  regard  to  the  notice  of  dishonour 
of  the  latter  bill  for  850/.,  there  is  no  doubt  the  cases  upon  that  subject  have 
gone  to  the  extreme  verge.  As  to  the  case  of  Solarte  v.  Palmer,  in  the 
House  of  Lords,  I  do  not  think  we  are  at  liberty,  nor  are  we  called  upon 
to  give  any  opinion,  whether  any  case  should  be  carried  further  than  that ; 
because  I  think  this  case  may  be  fairly  decided,  as  far  as  the  notice  of  dis- 
honour goes,  on  the  parol  evidence  given  in  addition  to  the  written  notice. 
That  parol  evidence  was  of  a  conversation  which  took  place  on  the  very  day 
the  notice  was  received  by  the  defendant ;  "  I  am  surprised  the  bill  is  not 
paid,  I  will  write  to  the  parties  at  Edinburgh,  and  see  it  paid."  That 
brings  it  within  the  cases  where  it  has  been  held,  that  a  promise  to  pay  re- 
lieves the  plaintiff  from  the  necessity  of  proving  presentment  and  notice.  It 
has  been  argued,  as  though  the  promise  in  such  a  case  must  be  an  express 
one;  Pickin  v.  Graham,  and  Baker  v.  Birch  were  referred  to  in  support  of 
that  view,  but  they  do  not  at  all  go  the  length  of  that  doctrine ;  for  in  neither  of 
those  cases  had  the  time  arrived  when  laches  had  taken  place  ;  I  admit  that 
in  Pickin  v.  Graham,  the  laches  had  actually  taken  place,  but  at  such  a 
distance  from  where  the  notice  was  to  be  given,  that  by  no  possibility  when 
the  promise  was  made,  could  the  parties  know  of  the  dishonour ;  and  Mr. 
Baron  Vaughan,  in  giving  his  opinion  in  that  case,  says,  "  the  conversation 
took  place  before  the  dishonour  could  be  known."  And  therefore  it  shews, 
he  considered  that  as  an  essential  point.     So  it  was  also  in  Baker  r.  Birch. 
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These  cases  therefore,  establish  that  laches  must  be  known  to  a  party  before 
his  promise  can  be  evidence  against  him  ;  the  case  of  Blesard  v.  Hirst  («), 
decides  that  a  knowledge  of  the  default  is  necessary.  The  case  of  Lundie  v. 
Robertson  (/),  is  an  authority  to  shew  that  if  an  indorsee  expressly  promises 
to  pay  the  bill,  it  is  to  be  presumed  that  he  had  received  notice  of  its  dis- 
honour; but  such  presumption  might  be  rebut* ed.  With  respect  to  the 
other  point,  as  to  the  alleged  indulgence  to  Crokat,  I  am  of  opinion  that  the 
mstrumeDtyroduced  does  not  support  the  plea.  It  seems  to  me,  the  effect  of 
it  was  accurately  stated  by  my  brother  Wilde,  that  it  was  really  nothing  more 
than  this,  that  proceedings  having  been  commenced  by  the  plaintiff  in  Scot- 
land, (and  what  they  do  Scotland  we  are  not  acquainted  with  in  England) 
attaching  property  of  Crokafs  in  the  hands  of  other  persons,  (an  "  arrest- 
ment,* as  they  call  it)  for  a  claim  of  850/.,  a  man  of  the  name  of  Souter,  (who 
does  not  appear  to  be  a  trustee  for  any  other  parties,)  chooses  to  speculate 
and  to  give  116/.  to  the  plaintiffs,  if  they  would  assign  to  him  the  chance  of 
recovering  against  the  estate  of  Crokat.  I  am  of  opinion,  that  so  far  from 
releasing,  it  continues  the  liability  of  Crokat  under  it. 

As  to  the  first  bill,  the  counsel  for  the  plaintiff  having  agreed  to  relinquish 
any  claim  upon  it,  it  is  unnecessary  to  say  anything  about  it :  I  would  not 
say  a  word  more,  but  for  this  reason,  that  I  do  not  at  present  quite  agree 
with  the  opinion  of  Mr.  Baron  Parke,  in  the  case  of  Mills  v.  Oddy,  but  I  do 
not  know  that  I  should  not  be  of  his  opinion,  if  I  came  to  consider  the  case 
more  fully.  I  should  be  sorry  in  this  hasty  motion,  to  state  that  his  opinion 
ought  to  be  reconsidered ;  for  my  learned  brother's  opinion  must  always 
hare  full  weight  with  all  the  other  judges  of  Westminster  Hall;  but  as  at 
present  advised,  I  do  not  wish  to  be  considered  as  agreeing  with  that  case. 


Common  Pleat. 
Houlditch 

V. 

Cautt. 


Coltman,  J. — The  question  in  this  case  is,  whether  the  verdict  is  or  is  not 
right;  that  depends,  first,  on  the  question  whether  there  was  or  was  not  suffi- 
cient notice  of  dishonour,  and  it  appears  to  me  that  there  was.  It  may  be  very 
true,  that  the  written  notice  in  itself  would  be  not  sufficient,  but  when  the  par- 
ties afterwards  meet  upon  the  same  day,  and  whilst  there  is  still  time  to  give 
a  fresh  written  notice,  and  the  defendant  then  agrees  (as  upon  the  finding  of 
the  jury,  he  must  be  taken  to  agree,)  that  the  note  should  be  paid,  I  think  it 
would  be  highly  injurious  if  the  plaintiffs  were  to  be  lulled  into  security,  and 
then  not  have  the  benefit  of  a  good  notice.  Suppose  the  defendant  had  in  ex- 
press terms  at  that  time  agreed  to  dispense  with  any  notice,  can  any  doubt  exist 
that  such  an  agreement  would  be  valid  ?  Then  when  he  agrees  to  see  it 
paid,  that  in  substance  seems  to  come  to  the  same  point  The  cases  that 
have  been  cited  of  Pickin  v.  Graham,  and  Baker  v.  Birch,  are  perfectly  dis- 
tinguishable from  the  present  case,  upon  the  ground,  that  at  the  time  the 
promises  were  made  in  these  cases,  it  must  have  been  wholly  unknown, 
whether  the  holder  of  the  bill  would  ever  be  in  a  situation  to  call  on  the 
<*her  party,  who  made  the  promise.  Therefore,  that  is  a  situation  of  the  parties 
which  is  totally  different  from  the  present.  The  case  of  Borradaile  v. 
£«*,  is  also  distinguishable,  for  at  the  time  of  the  conversation  there, 
the  party  had  actually  been  discharged  by  the  laches,  in  not  giving  notice ; 
therefore,  we  are  free  and  unfettered  by  the  cases  on  the  subject,  and 


(<)  5  Burr.  2670 


(t)  7  Ea.  231. 


170 


TERM  REPORTS  in  the  COMMON  PLEAS. 


it  seems  to  me  to  be  reason,  common  sense,  and  justice,  under  the  circum- 
stance of  this  case,  to  hold,  there  was  a  valid  notice ;  the  jury  were  very 
strongly  of  that  opinion,  and  I  conceive  they  were  judges  of  the  effect  of  that 
conversation ;  for  though  of  the  written  evidence  they  were  not  the  judges, 
they  were  the  proper  judges  of  what  was  the  effect  of  that  conversation. 
As  to  the  effect  of  the  deed  of  "  assignation,"  I  concur  with  what  has  been 
said  by  the  rest  of  the  Court,  and  am  of  opinion,  that  no  new  trial  should  be 
granted. 

Rule  discharged  (the  plaintiff  entering  a  nolle 
prosequi  as  to  the  first  count). 


April  26, 


Heath  v.  Elliott. 


In  order  to  con- 
stitute common 
per  caute  de 
vicinage,  the 
adjoining  lands 
must  both  be 
commonable. 
In  replevin 
for  taking  cattle 
from  an  open 
common  called 
Houghton 
Down,  the  de- 
fendant avowed 
that  the  lotus 
in  quo  was  his 
leasehold  pro- 
perty, and  that 
cattle  had  been 
taken  there 
damage 
feasant;  the 
plaintiff 
pleaded,  that 
the  loeu*  in  quo 
adjoined  an- 
other common 
cal1eo?*B«ry 
Hill  Down,  and 
that  a  right  of 
common  per 
cause  de  vicinage 
existed  between 
the  adjoining 
Downs,  upon 
which  issue 
was  taken: 
field,  that  this 
issue  involved 
the  question, 
whether  both 
the  downs  were 
commonable. 


TfEPLEVhN  for  sheep  taken  from  an  open  common  or  down  called 
Houghton  Down,  county  Sussex.  Avowry,  that  at  the  time  when,  Ac., 
the  Duke  of  Norfolk  was  seised  in  fee  of  the  locus  in  quo,  and  had  demised 
the  same  to  the  defendant,  who  was  lawfully  possessed,  &c;  and  that  he 
distrained  the  cattle  damage  feasant. 

Plea  in  bar,  that  the  locus  in  quo  at  the  time  when,  &&,  and  from  time 
immemorial,  hath  lain,  and  still  doth  lie,  contiguous  and  next  adjoining  to  a 
certain  other  common  or  down  in  the  said  county  of  Sussex,  called  Bury 
Hill  Down,  and  hath  never  been  separated  or  divided  from  the  last-mentioned 
common  or  down  by  any  enclosure,  hedge,  or  fence  whatever,  sufficient  to 
prevent  cattle  from  time  to  time  feeding  and  depasturing  on  the  said  common 
or  down  called  Bury  Hill  Down,  from  erring  and  escaping  therefrom  into 
the  common  of  Houghton  Down,  in  which,  &c. ;  and  that  the  said  cattle  from 
time  to  time,  during  all  that  time  put  on  the  common  called  Bury  Hill Dotcn, 
to  feed  on  the  grass,  &c,  have,  from  time  immemorial,  gone,  escaped  and 
rambled,  and  have  been  used  and  accustomed  to  go,  &c„  therefrom  into  the 
said  common  called  Houghton  Down,  in  which,  &c ;  and  to  intermix  there 
and  feed  with  cattle  feeding  upon  the  last-mentioned  down ;   and  in  like 
manner,  the  cattle  feeding  upon  Houghton  Down,  in  which,  &c.,  from  time 
immemorial  have  gone,  &c,  and  have  been  used  and  accustomed  to  go,  &c, 
therefrom  into  Bury  Hill  Down,  and  intermix,  and  there  feed  with  cattle  from 
time  to  time  feeding  on  the  last-mentioned  down  :  that  plaintiff  was  and  still 
is  possessed  of  a  certain  messuage,  in  the  parish  of  Bury,  &c,  and  has  been 
used  to  have,  and  of  right  ought  to  have,  common  of  pasture  upon  Bury  Hill 
Down  for  his  sheep,  levant  and  cov chant,  &c. ;  and  the  plaintiff  did  put  his 
commonable  cattle  upon  the  said  Bury  Hill  Down  ;  and  the  said  Houghton 
Down,  in  which,  &c,  so  being  and  lying  contiguous  thereto,  not  separated  or 
divided  therefrom  by  any  inclosure,  hedge,  or  fence,  the  saidcattie  of  him,  the 
plaintiff,  of  their  own  accord,  and  without  the  knowledge  or  consent  of  the 
plaintiff,  went,  escaped,  and  rambled  from  out  of  Bury  Hill  Down  into 
Houghton  Down,  in  which,  &c.,  and  intermixed  and  fed  with  the  cattle  then 
and  there  feeding,  without  the  knowledge  of  the  plaintiff,  and  there 
sanly  and  unavoidably  did  the  damage,  &c.     Verification. 


Elliott. 
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Replication,  traversing  the  allegation  that  the  respective  cattle  which  fed   Common  PUas. 
npoo  one  down  had  from  time  immemorial  gone,  escaped  or  rambled  into  the        heath 
other  down,  and  intermixed  and  fed  with  the  cattle  put  thereon,     Issue 
joined. 

At  the  trial,  before  Littledale,  J.,  at  the  last  Summer  assizes  for  Sussex,  it 
vu  prored,  that  Houghton  Down  was  the  property  of  the  Duke  of  Norfolk, 
and  had  been  let  to  the  defendant ;  it  also  appeared,  that  the  cattle  which 
itnjed  from  Bury  Down  to  Houghton  Down  were  constantly  driven  back ; 
upon  this  evidence  the  learned  judge  directed  a  verdict  for  the  defendant, 
reserving  leave  to  the  plaintiff  to  move  to  set  it  aside. 

Piatt,  Q.  G,  in  Michaelmas  Terra  last,  obtained  a  rule  nisi  accordingly ; 
he  contended  that  this  was  a  case  of  common  per  cause  de  vicinage,  which 
might  hire  been  put  an  end  to  by  one  party  inclosing  against  the  other,  but 
that  the  mere  driving  back  the  cattle  would  not  have  that  effect ;  he  cited 
Co.  Liu.  122,  a.  y  Musgrave  v.  Cave  (a),  Smith  v.  How  (b),  Bromfield  v. 
Kirbvjc);  Wells  v.  Pearcy  (d). 

Tktaiger,  Q.  C,  (with  whom  was  W.  H  Watson),  now  shewed  cause.— 
It  is  dear,  from  the  authorities  cited  on  the  other  side,  that  common  per  cause 
di  vicinage,  is  only  an  excuse  for  a  trespass;  and  the  right,  if  it  may  so  be 
called,  can  only  exist,  ex  vi  termini,  where  there  are  two  neighbouring 
cmmons;  now,  it  was  proved  in  this  case,  that  whenever  the  trespass  was 
committed  the  cattle  were  driven  back ;  and  that  both  the  lands  in  question 
were  not  commons,  as  Houghton  Down  was  the  private  property  of  the  Duke 
•/  Norfolk;  its  being  described  on  the  pleadings  as  "an  open  common  or 
(W,*1  proved  nothing ;  it  was  only  a  name ;  the  place,  in  fact,  being  a  field ; 
there  was  therefore  no  mutuality  in  this  case.  He  was  stopped  by  the  Court, 
*ho  called  upon 

Ptatty  Q.  C,  and  Channell,  in  support  of  the  rule. — The  issue  does  not 
deny  the  commonable  nature  of  Houghton  Down  ;  it  merely  denies  the  in- 
termixing and  rambling  of  the  cattle ;  the  point  of  law  raised  on  the  other 
*de  is  not  disputed,  but  it  is  not  open  to  argument  on  the  present  pleadings, 
for  the  defendant  is  estopped  by  his  replication  from  disputing  the  com- 
monable nature  of  Houghton  Down  ;  the  issue  might  have  been  framed  so 
u  to  raise  the  present  question,  but  it  is  clearly  not  involved  in  this  issue. 

Trdal,  C.  J. — It  appears  to  me,  that  in  trying  the  issue  raised  by  these 
pkadings,  the  jury  must  have  considered  whether  the  cattle  put  on  one 
common  had  a  right  to  stray  and  ramble  upon  another  common ;  and  conse- 
1<KQtly,  that  if  they  find  one  of  the  Downs  in  question  is  not  a  common, 
,J*re  is  an  end  of  the  question.  I  cannot  consider,  therefore,  that  the  com- 
■wable  right  is  not  involved  in  the  present  issue. 

The  other  judges  concurred. 

Rule  discharged. 


(«)  Wfflea,  322.  (c)  11  Mod.  72. 

(*>  4  Rep.  38,  b;  1  Rol.  Ab.  399,  K.         (d)  1  Bing.  N.  C.  556 ;  S.  C.  1  Scott, 
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Ex  parte  Birch  and  another. 

VU'ILDE*  Serjt.  applied  to  file  the  certificate  of  the  acknowledgment  of 
a  deed  by  two  married  women,  at  Hamburgh  ;  the  affidavit  verifying 
the  certificate  was  verified  by  a  notary  public  and  the  English  consul,  but 
not  signed  by  the  deponent ;  and  it.  was  stated  that  it  was  not  the  practice 
at  Hamburgh  that  an  affidavit  should  be  signed. 

The  Court  granted  the  application,  upon  the  condition  that  an  affidavit 
should  be  produced,  verifying  the  last-mentioned  fact. 


Common  Plan. 

'     April  26. 

The  Court 
allowed  the 
certificate  of  a 
married 
woman's  ac- 
knowledgment 
of  a  deed  in 
foreign  parts  to 
be  filed,  the 
affidavit  verify- 
ing the  certifi- 
cate not  being 
signed,  upon 
the  production  of  an  affidavit  that  such  was  the  practice  there. 


April  26, 


Matson  and  others  v.  Cook. 


The  plaintiffs 
having,  as  over- 
seers and 
churchwardens, 
inclosed  certain 
waste  lands 
(under  1  &  2 
W.  4,  c.  42), 
brought  tres- 
pass against 
the  defendants 
for  pre  strating 
a  fence  thereon ; 
he  pleaded  a 
right  of  com- 
mon, which  he 
failed  to  es- 
tablish:— 
Held,  that  the 
possession  of 
the  plaintiffs 
was  sufficient  to 
entitle  them  to 
maintain  the 
action,  and 
therefore,  that 
they  were  not 
called  upon  to 
prove  the  con- 
sent  of  the 
lord  of  the 
manor  to  the 
inclosure,  as 
required  Ly 
the  statute. 


^TRESPASS  for  pulling  down  a  fence. 

Pleas  .-—First,  not  guilty.  Second,  traversing  the  plaintiff's  property 
in  the  locus  in  quo.  Third,  a  justification,  upon  the  ground  thai  the  de- 
fendant had  a  right  of  common  appurtenant  to  the  locus  in  quo. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Summer  assizes  for 
Surrey,  it  appeared  that  the  plaintiffs  were  the  overseers  and  churchwardens 
of  the  parish  of  Batter  sea,  in  that  county ;  of  which  parish  the  defendant  was 
an  inhabitant:  that  the  plaintiff  had  inclosed  a  portion  of  a  waste  or  common, 
within  the  manor  of  Latchmore,  in  the  said  parish,  for  the  purpose  of  employing 
the  poor,  and  had  enclosed  the  same  (partly  by  the  fence  in  question),  pur- 
suant to  the  59  G.  3,  c.  12  (a),  and  I  &  2  W.  4,  c.  42  (b).  The  defendant 
had  prostrated  this  fence.  The  plaintiffs  failed  to  prove  the  consent  required 
by  the  latter  Statute ;  and  the  defendant  failed  to  establish  the  third  plea. 
The  plaintiffs  had  a  verdict ;  to  set  aside  which, 

Piatt,  Q.  C,  had,  last  Term,  obtained  a  rule  nisi,  upon  the  ground  that  the 
plaintiffs  were  bound  to  have  shewn  the  consent  required  by  the  statute  of 
W.  4,  to  enable  them  to  maintain  trespass;  as  it  was  like  the  case  of  the 
execution  of  a  power,  and  that  all  the  circumstances  required  by  the  Ac. 
must  be  strictly  complied  with  ;  R.  v.  Austrey  (c). 


(a)  Sec  12  enacts,  that  the  church- 
wardens, &c,  with  the  consent  of  the 
vestry,  may  take  any  land  which  shall 
belong  to  the  parish,  or  hire  other  land, 
and  may  employ  the  poor  in  the  culti- 
vation thereof. 

(h)  Sec.  2  enacts,  that  the  church- 
wardens, &c,  may  inclose  from  any 
waste  or  common  land  in  the  parish, 
with  the  consent  in  writing  of  the  lord 
if  the  manor,  and  the  major  part  in 
value  of  the  persons  having  right   of 


common  thereupon,  signified  under 
their  hands  and  seals,  any  part  of  such 
waste,  &c,  not  exceeding  fifty  acres, 
and  cultivate  the  same  for  the  use  of 
the  parish*,  &c. 

(c)  E.  T.  1817,  1  Star.  Ev.322.  See 
also  St.  MichaeCs  v.  Tamworth%  (Burr. 
S.  C.  770) ;  R.  v.  Margam,  (1  T.  R. 
775);  R.  v.  Clifton,  (2Ea.  16*);  R.  v 
St.  Margaret's,  Leicester,  (8  £!»,  332)  ; 
R.  v.  Marsh,  (2  Har.  &  Wol.  255 ;  6 
N.  &  M.  668V 


EASTER  TERM,  1838.  11& 

Tkettiger,  Q.  G,  now  shewed  cause. — He  argued  that  the  aelenuant,  naving    Common  Phot. 
feiled  in  his  third  plea,  was  a  mere  wrong  doer ;  and  therefore,  the  mere       Matsow 
possession  of  the  plaintiffs  was  insufficient  as  against  him.  "• 

Piatt,  in  support  of  the  rule,  relied  upon  the  arguments  he  had  urged  in 
obtaining  it 

Tisdal,  C.  J. — The  plaintiffs  are  in  possession  of  the  land ;  the  defendant, 
as  against  tbem,  appears  a  mere  stranger,  and  he  has  no  right  to  call  upon 
them  to  prove  their  title ;  their  possession  is  sufficient  to  enable  them  to 
maintain  this  action 

Rule  discharged. 


Hocken  v.  Brown  and  another.  Apravi. 

TRESPASS  for  taking  and  carrying  away  goods.     Plea,  justifying  under  The  surety  of  a 

a  judgment  against  the  plaintiff  and  one  C.  F.  G.,  for  1,200/.  and  a  £Sty  ifSt 

ieri  facias.     Replication,  that  the  defendants  had  contracted  with  C.  V.  G.  discharged  by 
'       f  .  *  j..a»..,j>l         •        *>.  **** »  i    i         ™*e  discharge 

for  the  purchase  of  an  annuity  of  135/.  15*.  for  the  price  of  1,200/.,  and  that  of  the  utter 

it  was  agreed  it  should  be  further  secured  by  the  joint  and  several  warrant  JJJJfeiit  Act?" 
of  attorney  of  the  plaintiff  and  C.  V.  G. ;  that  the  annuity  was  granted  by 
C.  V.  G.9  payable  quarterly,  and  that  C.  V.  G.,  and  the  plaintiff  as  such 
surety,  executed  such  warrant  of  attorney ;  and  that  it  was  further  agreed 
that  the  judgment,  when  confessed  and  entered  thereon,  should  stand  and 
be  considered,  as  a  collateral  security  for  the  payment  of  the  said  annuity : 
that  the  judgment  was  accordingly  entered  up,  and  was  the  same  mentioned 
b  the  plea,  and  that  the  fi.  fa.  also  mentioned  in  the  plea,  was  sued  out 
thereon.  That  after  the  judgment  and  before  the  committing  of  the  grievance, 
fcc.,  a  sum  of  money  for  one  of  the  quarterly  payments  of  the  annuity  became 
doe,  for  the  payment  whereof  the  plaintiff,  as  such  surety,  was  liable;  but 
that,  after  the  judgment,  and  before  the  instalment  became  due  and  payable, 
C.  V.  G.  was  a  prisoner  within  the  meaning  of  the  Insolvent  Debtors'  Act  (a), 
and  petitioned  for  his  discharge,  and  was  discharged  by  the  Insolvent  Debtors' 
Court  under  that  Act ;  whereby,  and  by  force  of  such  discharge,  the  plaintiff 
i  ben  became  and  was  released  and  discharged  from  all  liability  to  the  de- 
fendants in  respect  of  the  said  annuity,  and  from  all  payments  thereof  to  be 
ssade  by  him,  &c     Special  demurrer. 

Ckaimell,  in  support  of  the  demurrer.  Although,  where  a  party,  by  his 
own  act,  discharges  one  of  two  joint-debtors,  or  the  principal  debtor,  this 
•'f&ates  as  a  release  to  the  other  joint-debtor  or  to  the  surety,  as  the  case  may 
!*,  this  rule  does  not  apply  where  the  party  is  discharged  by  an  Act  of  Par- 
^aent,  unless  the  Act  itself  provides  that  the  dischargB  shall  have  such 
«&tt:  in  the  51st  section  of  the  Act  in  question,  there  is  no  such  provision, 
*»t  rather  the  contrary  (b).     The  effect  of  that  Section  is,  that  the  grantor 

'«)  7  O.  4,  c  57.  to  any  sum  which  shall  be  payable  by 

•*)  S.  51,   enacts,  "That  the    dis-      way  of  annuity,  or  otherwise,  at  any 

r*arge  of  any  prisoner   shall  extend      future  time,  by  virtue  of  any  bond, 
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Common  Fleas*  of  an  annuity  is  discharged  from  his  liability  in  respect  of  any  future  pay- 
ments  of  such  annuity,  and  the  creditor  is  to  have  the  same  benefit  as  other 
creditors ;  but  it  is  expressly  provided  that  it  is  to  be  "  without  prejudice  to 
the  respective  securities  of  such  creditor.9'  The  meaning  of  these  words  was 
expounded  in  Cowley  v.  Bussell  (c),  which  was  decided  upon  the  51st  G.  3, 
a  125  (the  Insolvent  Act  then  in  operation),  which  contained  words  precisely 
the  same  as  those  contained  in  the  present  Act  (rf).  Mansfield,  C.  J.,  there 
said,  "  the  words  '  without  prejudice  to  their  respective  securities''  are  very 
obscure,  but  they  may  mean,  that  if  a  man  has  any  specific  security  on  land, 
it  should  not  be  taken  from  him,  or  if  he  has  sureties y  that  they  should  not 
be  discharged;  that  only  the  person  and  property  of  the  debtor  are  to  be 
discharged  in  this  case,  in  like  manner  as  the  person  and  property  of  the 
debtor  only  are  discharged  under  a  commission  of  bankruptcy."  In  Page  v. 
Bus  sell  (e)  it  was  held,  that  a  person  discharged  under  the  same  Act  was  liable 
to  his  surety  for  the  arrears  of  an  annuity  due  since  his  discharge,  which  the 
surety  had  been  obliged  to  pay ;  and  Powell  v.  Eason  (/),  which  was  decided 
upon  the  present  Insolvent  Act,  is  to  the  same  effect,  and  the  difference  is 
there  pointed  out  between  the  Insolvent  and  Bankrupt  Acts  (g). 


covenant,  or  other  securities,  of  any 
nature  whatsoever;  and  that  every 
person  who  would  be  a  creditor  of  Buck 
prisoner  for  such  sum  of  money,  if  the 
same  were  presently  due,  shall  be  ad- 
missible as  a  creditor  of  such  prisoner 
for  the  value  of  such  sum  so  payable  as 
aforesaid,  which  value  the  said  Court 
shall,  apon  application  at  any  time 
made  in  that  behalf,  ascertain ;  regard 
being  had  to  the  original  price  given 
for  such  sum,  deducting  therefrom  such 
diminution  in  the  value  thereof  as  shall 
have  been  caused  by  the  lapse  of  time 
since  the  grant  thereof,  to  the  time  of 
filing  such  prisoner's  petition ;  and  such 
creditor  shall  be  entitled  in  respect  of 
such  value,  to  the  benefit  of  all  the 
provisions  made  for  creditors  by  this 
Act,  without  prejudice  nevertheless  to 
the  respective  securities  of  such  creditor, 
excepting  as  respects  such  prisoner's 
discharge  under  this  Act." 

S  4  Taunt.  460. 
I  By  sec.  16  of  that  Act,  it  is 
enacted,  "  That  every  creditor  of  any 
debtor  who  shall  be  discharged  by  virtue 
of  that  Act,  for  any  sum  ot  money,  pay- 
able by  way  of  annuity  or  otherwise 
at  any  future  time  by  virtue  of  any 
bond,  covenants,  or  other  securities  of 
any  nature  whatsoever,  shall  be  entitled 
to  be  admitted  a  creditor,  and  shall  be 
entitled  to  receive  a  dividend  of  the 
estate  of  such  debtor,  in  such  manner 
and  upon  such  terms  and  conditions  as 
such  creditor  would  have  been  entitled 
unto  by  the  laws  now  in  force,  if  such 
debtor  had  become  bankrupt,  and  without 
prejudice  in  future  to  their  respective 
securities,  otherwise  than  as  the  same 


would  have  been  affected  by  a  proof 
made  in  respect  thereof  by  the  creditor 
under  a  commission  of  bankrupt,  and 
a  certificate  obtained  by  the  bankrupt 
under  such  commission."  By  sec.  71  of 
49  G.  3,  c.  121  (one  of  the  Bankrupt 
Acts  then  in  operation),  it  was  enacted, 
that  "  It  shall  be  competent  to  any 
annuity  creditor  of  any  person  against 
whom  a  commission  of  bankrupt  shall 
issue,  whether  the  same  shall  be  secured 
by  bond  or  covenant,  or  by  whatever 
assurance  the  same  shall  be  secured,  and 
whether  there  shall  or  shall  not  be,  or 
have  been,  any  arrear  of  such  annuity 
at  or  before  the  time  of  the  bankruptcy, 
to  prove  under  such  commission  «  a 
creditor  for  the  value  of  such  annuity, 
which  value  the  commissioners  shall 
have  power  to  ascertain ;  and  the  cer- 
tificate of  every  bankrupt  under  whose 
commission  such  proof  shall  be  or  might 
have  been  made,  shall  be  a  discharge  of 
such  bankrupt  against  all  demands  what- 
ever in  respect  of  such  annuity,  and 
the  arrear  and  future  payments  thereof, 
in  the  same  manner  as  such  certificate 
would  discharge  the  bankrupt  with 
respect  to  any  other  debt  proved,  or 
which  might  have  been  proved,  under 
the  commission." 

00  2  M.  &  S.  551. 

(/)  8  Bing.  23;  I  Mo.  &  S.  68. 

(g)  By  sec.  54  of  6  G.  4,  c.  16  (the 
present  Bankrupt  Act),  annuity  cre- 
ditors are  admitted,  "  whether  there  were 
or  not  any  arrears  of  such  annuity  due 
at  the  bankruptcy  ;"  by  sec.  55,"  it  is 
enacted,  "that  it  shall  not  be  lawful 
for  any  person  entitled  to  any  annuity 
granted  by  any  bankrupt,  to  sue  any 
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Hoggws,  contrd. — This  is  the  first  question  upon  an  annuity  that  has    GommomPtsaM. 
irisen  under  the  present  Insolvent  Act ;  and  the  intentions  of  that  Act  would 
be  defeated  if  the  surety  were  held  not  to  be  discharged  by  the  discharge  of 
the  principal  under  the  Act;  as  in  that  case,  the  latter,  instead  of  being 
released,  would  still  be  liable  to  a  circuity  of  action  to  his  surety  after  he 
bad  been  compelled  to  pay.     The  cases  cited  do  not  apply  ;  Cowley  v.  Buseett, 
and  Page  v.  Bus  sell,  were  decisions  upon  other  Acts  of  Parliament ;  and 
Powell  r.  Eaton  was  decided  upon  the  10th  and  46th  Sections  of  the  present 
Act,  and  not  on  the  51st,  which  is  in  question  in  the  present  case.     The 
object  of  the  legislature  was,  to  place  the  surety  of  a  bankrupt  and  an  in- 
to/rent upon  the  same  footing. — [Bosanquet,  J. — The  surety  of  a  bankrupt 
is  still  liable  to  pay  20*.  in  the  pound  to  a  creditor ;  your  argument  goes  to 
show,  that  the  surety  of  an  insolvent  is  not  liable  at  all.     What  is  the  object 
of  having  a  surety,  but  to  guard  against  the  insolvency  of  the  principal 
debtor  ?]— If  the  principal  is  discharged  from  his  liability,  so  is  the  surety ; 
and  the  object  of  the  Insolvent  Act  was  to  discharge  the  insolvent  at  all 
erenU— [Coltnum,  J. — It  would  certainly  be  very  strange  that  an  insolvent's 
surety  should  be  in  a  better  situation  than  the  creditor.] — The  Insolvent  Act 
was  probably  intended  to  have  another  clause,  similar  to  the  55th  of  the 
Bankrupt  Act,  which  was  framed  before  the  Insolvent  Act. — [Boeonquet,  J. — 
It  would  rather  seem,  therefore,  that  the  section  was  omitted  from  the  latter 
Act,  de  ituhutrid. — Tindal,  G.  J. — According  to  your  argument,  an  annuity 
creditor,  without  a  surety,  would  stand  as  well  as  one  with  a  surety.] — It 
never  can  have  been  intended  that  a  discharged  insolvent  should  be  in  a  worse 
Ntuation  than  a  certificated  bankrupt.     In  both  cases,  the  legislature  meant 
to  compel  the  surety  to  stand  in  the  situation  of  the  creditor. 

T/.vdal,  C.  J. — It  appears  to  me,  that  this  case  must  be  decided  by  the 
concluding  paragraph  of  the  51st  Section  of  the  Insolvent  Act,  which,  after 
bschtrging  the  debtor  from  annuity  debts,  and  allowing  the  annuity  creditor 
to  be  admissible,  as  if  the  debt  were  presently  due,  states  that  "  such  creditor 
shall  be  entitled,  in  respect  of  such  value  (of  the  annuity),  to  the  benefit  of 
»11  the  provisions  made  for  creditors  by  this  Act,  without  prejudice  nevertheless 
to  the  respective  securities  of  such  creditor,  excepting  as  respects  such 
prisoner's  discharge  under  this  Act.'"  If  the  creditor  does  not  think  proper 
to  avail  himself  of  the  provisions  of  this  Section,  he  may  have  lost  his  remedy 
•gainst  the  principal  debtor;  but  the  question  is,  whether  he  has  lost  it 


?ff»on  who  mav  be  collateral  surety  for 
tW  payment  of  such  annuity,  until  such 
umiitaot  shall  have  proved  under  the 
^mission  against  such  bankrupt  for 
&e  tiloe  of  such  annuity  and  for  the 
Unseat  thereof;  and  if  such  surety 
"for  such  proof,  pay  the  amount  proved 
»  aforesaid,  he  shall  be  thereby  dis- 
fttfgtd  from  all  claims  in  respect  of 
**a  annuity  ;  and  if  such  surety  shall 
r,4  (before  any  payment  of  the  said 
*-.*uitT  subsequent  to  the  bankruptcy 
4*1!  aare  become  due),  pay  the  sum  so 
pmed  as  aforesaid,  be  may  be  said 
f**td  1)  for  the  accruing  payments  of 
Skca  annuity  until  such  annuitant  shall 


have  (been  tj  paid  or  satisfied  the 
amount  so  proved,  with  interest,  &c ; 
and  after  such  payment  or  satisfaction, 
such  surety  shall  stand  in  the  place  of 
such  annuitant  in  respect  of  such  proof 
as  aforesaid  by  such  surety ;  and  the 
certificate  of  the  bankrupt  shall  be  a 
discharge  to  him  from  all  claims  or  such 
annuitant  or  of  such  surety  in  respect 
of  such  annuity ;  provided  that  such 
surety  shall  be  entitled  to  credit  in 
account  with  such  annuitant  for  any 
dividends  received  by  such  annuitant 
under  the  commission,  before  such 
surety  shall  have  fully  paid  or  satisfied 
the  amount  so  proved  as  aforesaid/* 
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against  the  surety.  In  the  present  case  the  plaintiff  makes  himself  a  surety 
for  the  grantor  of  the  annuity,  by  giving  the  security  of  his  own  warrant  of 
attorney ;  but  he  now  objects  to  that  being  put  in  suit  against  him,  on  the 
ground  that  the  principal  has  been  discharged  under  the  Insolvent  Act.  I 
am  of  opinion,  however,  that  this  case  comes  within  the  exception  mentioned 
in  the  Act,  which  appears  to  me  to  reserve  to  a  creditor  the  power  of  pursuing 
his  securities,  provided  his  doing  so  do  not  prevent  or  interfere  with  the 
discharge  of  the  prisoner.  It  is  urged  as  an  argument,  on  the  part  of  the 
plaintiff,  that  if  he  is  not  discharged  by  the  discharge  of  his  principal  under 
the  Act,  and  is  compelled  to  pay  the  arrears  of  the  annuity  as  they  arise,  it 
will  be  competent  to  him  to  recover  from  the  insolvent  the  money  so  paid  by 
the  plaintiff;  and  therefore,  that  the  insolvent  would  not,  in  fact,  be  discharged 
from  his  liability  to  pay  the  annuity.  Prossibly  this  may  be  so.  It  was  the 
case  under  the  old  bankrupt  law  (A) ;  the  new  Bankrupt  Act,  however,  has 
provided  for  such  a  <  ase,  but  the  Insolvent  Act  has  not ;  the  machinery, 
therefore,  is  wanting,  by  which  the  surety  of  an  insolvent  can  relieve  himself 
from  his  liability,  and  we  are  not  in  a  situation  to  supply  it.  I  am  of  opinion, 
therefore,  that  there  must  be  judgment  for  the  defendant. 

Park,  J. — I  am  of  the  same  opinion.     This  very  point  has  been  often 
under  the  consideration  of  the  Courts  under  the  old  bankrupt  law,  to  which 
the  present  Insolvent  Act  is  similar.     In  the  case  of  Freeman  v.  Burgess  (t), 
the  Court  refused  to  liberate,  on  motion,  a  discharged  insolvent,  who  had 
been  arrested  by  his  surety  for  the  arrears  of  an  annuity  accruing  subsequently 
to  the  insolvent's  discharge,  and  paid  by  the  surety.     If  that  case  stood 
alone,  perhaps  it  might  not  be  of  much  authority  in  the  present  instance;  but 
on  that  occasion,  the  grounds  of  the  law  were  fully  gone  into,  and  they  have 
always  been  acted  upon  in  all  courts  of  justice.     It  has  been  urged,  on  the 
part  of  the  plaintiff,  as  a  hardship  that  the  principal  debtor,  after  having  been 
discharged  under  the  Insolvent  Act,  should  still  remain  circuitously  liable  for 
the  original  debt ;  it  may  be  hard,  but,  as  the  law  stands,  we  have  no  power 
to  apply  any  remedy.    It  has  also  been  argued,  that  there  must  have  been  an 
omission  in  this  Act  of  Parliament ;  supposing  that  were  the  case,  I  cannot 
see  how  we  could  supply  the  deficiency ;  but  it  appears  to  me,  from  the 
wording  of  the  last  part  of  the  51st  Section,  that  there  is  no  such  omission; 
nor  can  I  perceive  how  those  words  "  without  prejudice  nevertheless  to  the 
respective  securities  of  such  creditors,"  are  to  be  got  over.    The  very  object 
of  taking  a  surety,  is  in  order  to  have  a  remedy  in  case  the  principal  should 
fail. 


Bosanqubt,  J. — I  am  of  the  same  opinion.  As  soon  as  an  annuity  is  in 
arrear  from  the  grantor,  if  there  be  a  surety,  the  creditor  at  once  acquires  a 
vested  right  to  sue  such  surety ;  it  is  contended,  however,  that  if  the  grantor 
is  discharged  from  his  liability  by  operation  of  the  Insolvent  Act,  that  the 
surety  also  is  discharged ;  but  I  think  that  nothing  short  of  the  express  words 


(h)  See  Osborn  v.  Churchman,  Cro. 
Jac.  127 ;  Welsh  v.  Welsh,  4  M.  &  S. 
333;  1  Ar.B.L.95;  Martin  v.  Breck- 
nell,  2  M.  &  S.  39 ;  Ex  parte  Hughes, 
5  B.  &  A.  482;  Soutten  v.  Soutten,  lb. 


852 ;  Meade  v.  Braham,  3  M.  &  S.  91 , 
Watkins  v.  Flanagan,  3  B.  &  A.  186, 
S.  C.  in  error,  1  Bing.  413. 
(•)  4  Bing.  416. 
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V. 

Brown. 


of  an  Act  of  Parliament,  will  deprive  the  creditor  of  the  right  so  vested  in    Common  Pleat. 

him.    Now,  it  is  observable  that  the  year  before  the  present  Insolvent  Act        Hockkn 

was  passed,  the  present  Bankrupt  Act  came  into  operation.     In  the  Bankrupt 

Act  there  are  provisions  for  an  annuity  creditor  very  different  from  those  in 

the  Insolvent  Act.     [His  Lordship  read  the  55th  sec.  of  6  (?.  4,  c.  1 6,  and 

the  51st  sec.  of  7  G.  4,  c.  57.]     In  the  latter  there  is  a  provision  that  the 

annuity  creditor  may  prove,  but  there  is  no  provision  for  the  discharge  of 

the  surety;  but  in  either  case  the  surety  is  bound  to  pay.     The  argument 

of  the  plaintiff  is,  that  under  the  Insolvent  Act,  the  surety  is  wholly  relieved 

from  his  liability;  if  that  were  so,  in  most  cases  there  would  be  very  little 

use  in  taking  a  surety.     I  think,  therefore,  we  should  not  be  justified  in 

saying  that  the  creditor  has  no  action  against  the  surety ;  but  I  see  nothing 

in  the  new  Insolvent  Act  to  support  that  view. 


Coltmax,  J. — If  we  were  at  liberty  to  speculate  on  the  probabilities  of  the 
case,  I  should  be  inclined  to  think  that  there  was  an  omission  in  this  Act, 
one  of  those 

—  qvas  aut  incuria  fudit 

Aut  hvmana  parum  cavit  natura  ; 
but  I  think  we  cannot  indulge  in  these  considerations ;  we  must  take  the 
Act  as  we  find  it.  I  am  not  insensible  to  the  argument,  as  to  the  circuitous 
method  of  recovering  the  annuity  from  the  insolvent,  whereby  he  loses  the 
benefit  which  the  legislature  appeared  to  intend  for  him ;  but  the  opposite 
inconvenience  appears  to  me  to  be  much  greater;  namely,  that  the  surety  of 
an  insolvent  would  be  in  an  infinitely  better  situation  than  the  surety  of  a 
bankrupt,  and  I  could  not  come  to  that  conclusion  unless  I  felt  it  was  fully 
borne  out  by  the  Act  of  Parliament. 

Judgment  for  the  defendant  (j). 

(j)  See  FTilmer  v.  White,  6  Bing.  291. 


Malins  v.  Freeman. 


April  21. 


npiTE  first  count  of  the  declaration  stated,  that  whereas  the  plaintiff  hereto-  By  Stat  1? 

fore,  Ac.,  to  wit,  on  the  8th  of  May,  1834,  caused  to  be  put  up  for  f^nto  who8' 

sale  by  public  auction,  a  certain  plot  of  land  and  premises,  situated,  &c,  sells  by  auction, 

Subject  to  the  following,  amongst  other  conditions  of  sale :  "  That  the  pur-  "nation 6of  * 

chaser  should  pay  down  immediately  a  deposit  of  20/.  pet  cent,  in  part  of  the  8ftle» thtt  th.e  „ 

i  -i  •  *.   i  ■       j    *        i* »  i  ■      i  i     purchaser  shall 

purchase-money,  together  with  a  moiety  of  the  excise  duty  of  la.  in  the  pound,  pay  the  suction 

and  sign  an  agreement  for  payment  of  the  remainder  of  the  purchase-money,  fnuc^* *$  {J-J** 

irith  the  amount  of  the  timber,  fixtures,  &c,  on  or  before  the  31st  of  August,  refusal  to  do  so, 

1834,"  &c-  (a) ;  that  the  defendant,  upon  such  putting  up  of  the  said  pre-  «§half b^Sull 

mises  at  the  said  sale  was  the  highest  bidder,  and  was  so  declared  to  be,  and  *nd  vnid  *°  »U 

then  became  and  was  the  purchaser  of  the  said  premises,  at  and  for  a  certain  purposes."— 

Heliy  that  a 
bidding  is  not  absolutely  void  by  the  refusal  of  a  purchaser  to  comply  with  such  a 
condition  of  sale,  but  voidable  only  at  the  option  of  the  vendor;  and  that  the  purchaser 
cannot  insist  upon  such  refusal  to  avoid  the  contract. 

•c)  Other  conditions  of  sale  were  stated,  which,  however,  were  immaterial  to  the 
question  under  discussion. 

vou  1  » 
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CommunPUas.  sura  of  money,  to  wit,  &c,  subject  to  the  said  conditions.  Averment,  of 
mutual  promises  to  perform  the  said  conditions,  and  that  the  plaintiff  was 
ready  to  perform  the-conditions  on  his  part  as  vendor,  but  that  the  defendant 
did  not  nor  would  perform  any  of  the  conditions  on  his  part  as  purchaser.  &c. 
Fourth  plea,  That  it  was  a  condition  of  the  said  contract  of  sale  in  the  said 
first  count  mentioned,  that  a  moiety  of  the  excise  duty  or  pound  rate,  granted 
by  the  statutes  in  that  case  made  and  provided,  should  be  paid  by  the  pur- 
chaser over  and  above  the  price  bidden  at  such  sale  by  auction ;  and  the 
defendant  further  says,  that  the  said  moiety  of  the  said  excise  duty  or  pound 
rate  aforesaid  was  not,  nor  was  any  part  thereof  paid  by  him  at  the  time  of 
the  said  sale,  although  payment  thereof  was  then  demanded  by  the  auctioneer 
of  the  defendant,  or  at  any  time  since,  but  the  same  remains  wholly  due  and 
unpaid  on  his,  the  defendant's,  part ;  and  to  pay  the  same  or  any  part  thereof 
the  defendant  hath  wholly  neglected  and  refused,  and  still  doth  neglect  and 
refuse,  contrary  to  the  statute  in  that  case  made  and  provided ;  whereby  and 
by  force  of  the  said  statute,  the  said  bidding  and  sale  became  and  were,  and 
still  are,  wholly  void.     Verification. 

Special  demurrer. — That  the  fourth  plea  does  not  traverse,  or  confess  and 
avoid  any  matter  stated  in  the  declaration ;  that  all  matters  stated  in  the 
plea,  except  the  fact  that  payment  of  a  moiety  of  the  excise  duty  was  de- 
manded by  the  auctioneer  of  the  defendant,  which  is  wholly  immaterial,  are 
stated  by  the  plaintiff  in  his  declaration;  and  therefore  the  said  plea  is  a  mere 
repetition  of  parts  of  the  declaration,  and  is  insufficient ;  also  the  said  plea  is 
bad,  as  pleading  only  a  supposed  inference  of  law,  and  cannot  lead  to,  or 
produce  or  raise,  an  issue  upon  any  material  fact  in  dispute,  triable  by  the 
country,  &c.     Joinder. 

R.  V.  Richards  was  to  have  argued  in  support  of  the  demurrer,  but  the 
Court  called  on 

W.  H.  Watson,  in  support  of  the  plea.— By  17  G.  3,  rc.  50,  sec.  8  (&), 
the  vendor  is  entitled  to  make  it  a  condition  of  sale,  that  the  buyer  shall  pay 
a  portion  of  the  excise  duty,  and  that  if  he  refuse  to  do  so,  his  bidding  is  to 
be  "  null  and  void  to  all  intents  and  purposes ;"  if,  therefore,  the  buyer  has 
so  refused,  there  is  no  contract  of  sale  upon  which  the  vendor  can  sue.  In 
Sugden  on  Vendors  and  Purchasers  (c),  the  author,  commenting  upon  this 
Section,  observes,  "  This  provision  seems  very  objectionable.  It  might  be 
contended,  that  if  a  purchaser  disliked  his  bargain,  his  refusal  to  pay  the 
auction  duty  would  cancel  the  sale,  and  throw  the  whole  ex  pence  attending  it 
on  the  vendor,  whose  estate  would  still  remain  unsold.  If  there  be  any 
foundation  for  this  argument,  the  clause  in  question  ought  not  to  remain  in 

(b)  Which  provides,  "that  nothing  so  acting  as  auctioneer,  is  hereby  autho- 

herein  contained  shall  extend  to  restrain  rized  and  required  to  demand  payment 

any  seller  by  auction,  or  person  acting  of  the  said  duty  from  such    purchaser, 

as '  auctioneer  at  any  sales  by  way  of  or  such  portion  thereof  as  expressed  in 

auction,  from  making  it  a  condition  of  6uch  condition  or  agreement  ;  and  upon 

sale,  that  the  pound  rate  granted  by  neglect  or    refusal  to  pay    the  same, 

this  Act,  or  any  certain  portion  thereof,  such  bidding  (?)  shall  be  null  and  void, 

shall  be  paid  by  the  purchaser,  over  and  to  all  intents  and  purposes  " 
above  the  price  bidden  at  such  sale  by         (c)  P.  44,  n.  9th  ed. 
auction;  and  in  such  case  the  person 
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its  present  shape.*    In  Phillip*  v.  BistoUi  (d),  it  was  held  to  be  a  question    Common  Pleat   i 

effect  for  the  jury,  whether  a  chattel  sold  at  an  auction  had  been  accepted  by 

the  purchaser,  so  as  to  satisfy  the  Statute  of  Frauds ;  and  one  point  that  was 

strongly  urged  in  that  case,  to  shew  there  had  been  no  acceptance  was,  that 

by  the  conditions  of  sale,  the  purchaser  was  to  pay  20/.  per  cent  upon  the 

purchase-money,  and  that,  in  default  of  such  payment,  there  could  have  been 

no  valid  delivery  of  the  chattel,  and  consequently,  no  acceptance.    The  present 

is  not  like  the  case  of  a  contract,  to  be  made  void  by  some  matter  arising 

subsequently,  such  as  the  case  of  a  proviso  for  re-entry  upon  breach  of 

covenants  in  a  lease,  (where  the  party  breaking  the  covenant  could  not  set 

up  the  nullity  of  the  lease;  Doe,  dem.  Bryony.  Bancks  (e);  for  here  the 

contract  is  to  be  null  and  void  on  the  refusal  of  the  purchaser  to  do  a  certain 

act  which  was  necessary  for  its  completion :  stronger  words  could  not  have 

been  used  than  those  adopted  by  the  Legislature  on  this  occasion ;  and  though 

it  may  be  admitted  that  on  some  occasions  the  words  used  in  this  Act  may  be 

construed  to  mean  "  voidable  "  only,  yet,  as  this  is  a  Statute  for  the  protection 

of  the  revenue,  it  ought  to  receive  a  strict  interpretation. 

Tikdal,  C.  J. — It  appears  to  me,  that  the  intention  of  the  legislature  to 
benefit  the  government,  may  be  effected  without  destroying  the  contract 
between  the  seller  and  the  purchaser ;  for  I  cannot  concede  that  a  party  by 
his  own  voluntary  act,  is  to  have  the  power  of  nullifying  a  contract  which  he 
has  previously  entered  inta 

The  Act  of  Parliament,  after  imposing  a  certain  duty  upon  sales  by 
auction,  proceeds  to  state,  that  the  seller  may  make  it  a  condition  of  sale  that 
the  purchaser  shall  pay  such  duty  or  any  portion  thereof,  and  that  if  he 
refuses  to  do  so,  his  bidding  shall  be  null  and  void  to  all  intents  and  purposes  : 
now,  I  think  this  provision  falls  within  the  principle  of  the  cases  mentioned 
in  3  Rep.  59  b. :  "  On  the  Stat  of  1  Eliz.  (/),  which  provides  *  That  all 
grants,  leases,  &c,  made  by  bishops  in  other  manner  than  is  mentioned  in 
the  Act  shall  be  utterly  void  and  of  no  effect  to  all  intents  and  purposes? 
Notwithstanding  these  precise  words,  it  was  adjudged  in  the  Common  Pleas 
{M.  32,  and  33  Eliz.)  in  a  quare  impedit  between  Sale  and  the  Bishop  of 
Coventry  and  Lichfield,  that  a  grant  of  the  next  avoidance  of  an  ad  vow  son, 
which  is  now  warranted  by  the  said  Act,  is  not  void  as  to  the  grantor  himself, 
but  as  to  the  successor,  for  so  was  the  intent  of  the  Act  to  provide  for  the 
successor,  and  not  for  the  party  himself.  So,  and  on  the  same  reason  was  it 
resolved  in  the  Common  Pleas,  per  totam  Curiam  (Pasch.  39  Eliz.)  between 
Httnt  and  Singleton,  for  a  house  in  Foster  Lane,  in  London,  whereof  the 
inheritance  was  in  the  Dean  and  Chapter  of  PauVs,  That  if  the  Dean  and 
Chapter  make  a  lease  not  warranted  by  the  Statutes  of  13  &  14  Eliz.  (g), 
in  which  case  it  is  provided  by  the  said  Acts,  that  such  lease  shall  be  absolutely 
void  and  of  no  effect  to  all  intents  and  purposes ;  in  this  case  of  a  corporation 
aggregate  of  many  persons,  which  never  dies,  it  was  greatly  doubted  if  the 
lease  should  not  be  utterly  void  presently,  according  to  the  express  letter  of 
the  Act;  but  it  was  at  last  resolved,  Forasmuch  as  the  Act  was  made  for 
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Common  PImm.  the  benefit  of  the  successors,  that  the  lease  should  not  be  void  till  after  the 
death  of  the  Dean  who  was  party  to  the  lease;  and  although  the  successor  of 
the  Dean  is  not  successor  to  the  whole  corporation  who  made  the  lease,  but 
only  the  principal  members  of  it,  yet,  because  the  whole  corporation  never 
dies,  such  lease,  by  construction,  shall  be  void  after  the  death  of  the  Dean 
who  is  the  principal  member  of  the  corporation,  and  his  successor  with  the 
Chapter  shall  avoid  it." 

Doe,  dem.  Bryan  v.  Bancks,  is  also  applicable  to  this  case ;  there  a  lease 
)f  coal  mines  reserved  a  royalty  rent  for  every  ton  of  coals  raised,  and  con- 
tained a  proviso  that  the  lease  should  be  void,  to  all  intents  and  purpose*,  if 
the  tenants  should  cease  working  at  any  time  for  two  years.  After  the 
working  had  ceased  more  than  two  years,  the  lessor  received  rent ;  and 
was  held  that  a  tenancy  from  year  to  year  was  not  thereby  created ;  for  th» 
lease  was  not  absolutely  void  by  the  cesser  to  work,  but  voidable  only  at 
the  option  of  the  lessor,  and  that  he  might  avoid  the  lease  upon  the  cesser  to 
work  commencing  two  years  before  the  day  of  demise  in  the  ejectment.  So 
in  the  present  case,  I  think  the  proper  construction  of  the  Act  is.  that  the 
contract  should  be  considered  voidable  only  at  the  option  of  the  seller,  and 
that  the  buyer  cannot  set  up  his  own  neglect  to  defeat  the  contract ;  the 
plaintiff,  therefore,  must  have  judgment. 

Park,  J.— of  the  same  opinion. 

Bosanqubt,  J. — I  am  also  of  the  same  opinion.  It  was  admitted  in  argu- 
ment, that  the  words  "null  and  void  to  all  intents  and  purposes/'  may,  in 
some  instances,  be  construed  to  mean  "  voidable  only ;"  and  this  is  certainly 
a  case  in  which  that  construction  ought  to  prevail.  The  Act  provides  that 
the  seller  may  compel  the  purchaser  to  pay  the  duty;  but  this  is  clearly 
intended  for  the  benefit  of  the  former ;  and  the  Courts  would.,  I  think,  act 
contrary  to  the  intention  of  the  Legislature,  if  they  were  to  turn  this  provision 
against  him. 

Coltman,  J. — It  is  contrary  to  natural  justice  that  a  party,  by  his  own  de- 
fault, should  avoid  his  contract,  and  we  would  not  put  such  a  construction  upon 
this  Statute  as  would  have  that  effect,  unless  we  found  ourselves  constrained 
to  do  so.  Language  as  strong  as  that  adopted  upon  this  occasion,  has  been 
used  by  the  Legislature  in  several  Statutes,  and  the  Courts  have  uniformly 
given  to  them  an  equitable  construction  ;  for  example,  the  Statute  of  Fines  (A), 
enacts,  that  covinous  recoveries  suffered  by  tenants  for  life,  shall,  as  against 
the  reversioner  or  remainder-man,  "  be  clearly  and  utterly  void  and  of  none 
effect ;"  yet  this  has  always  been  construed  to  mean,  that  such  recoveries, 
though  void  as  against  the  reversioner  or  remainder-man,  is  good  among  the 
parties  thereto  (t). 

Judgment  for  the  plaintiff. 

(A)  14  El.  c.  8.     See  also  11  H.  7,         (i)  See  Pi*.  Rcc  92-95 ;  Salfc.  571 ; 
:.  20;  32  H.  8,  c.  36 ;  34  &  35  H.  8,      ?  SI.  Com.  361. 
c.  20. 
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Alsager  and  others,  Assignees  of  Drury,  a  Bankrupt,  v.  common  piea$. 
Spalding  and  another.  ipTas. 

A  SSUMPS1T  for  money  had  and  received.     Plea,  the  general  issue.  A.  held  a  policy 

It  appeared  at  the  trial,  that  Drury,  in  December,  1834,  being  embar-  ?j|j£IJI£f&7 

rassed,  and  owing  the  defendants  99/.  Me.,  and  also  20/.  upon  a  promissory  debt  due  from 

iK'e,  proposed  to  enter  into  a  composition  to  pay  his  creditors  8*.  in  the  pound,  to  "joto  ina  com- 

by  three  instalments.     The  defendants  had  for  some  time  previously  held  a  powwon  deed, 

•  *  »  v*  *  I  •        unless  the 

policy  of  insurance  for  300/.  upon  the  life  of  Drury  s  mother,  as  a  security  policy  were 

for  their  debt.     Two  of  his  creditors  refused  to  sign  the  composition,  unless  j*mgn^[j  ^n 
the  defendants  also  signed,  but  they  refused  to  do  so,  unless  the  policy  were  the  policy  being 
assigned  to  them ;  and  thereupon  Drury  did  so  assign  it,  in  consideration,  executed  the* 
(as  was  alleged  in  the  assignment)  of  40/.  4*.  6 d.t  which  was  the  value  set  composition 
upon  the  policy  by  the  insurance  office.     The  defendants  and  the  other  ere-  policy  was  paid 
ditors  then  signed  the  composition  agreement,  whereby  they  released  Drury  fu^^^t  of 
from  their  respective  debts,  and  engaged  to  cancel  all  bills,  notes,  and  securities  the  composition 
Wdby.hem.  SUSS*' 

The  defendants  gave  up  the  note  for  20/.  but  retained  the  policy.     In  bankrupt: 
September,  1835,  they  paid  15/.  17*.  6rf.,  the  annual  premium  on  the  policy,  aasignees  might 

In  August,   1836,   Drury1 »    mother    died,    and  the    defendants    received  recover  the 

,  .  i    amount  of  the 

237/.  12*.  6rf.  on  the  policy.     In  May,  1837,  Drury  became  bankrupt,  and  policy  from  >4. 

the  plaintiffs,  as  his  assignees,  brought  this  action  to  recover  221/.  15*.,  being 

the  amount  of  the  policy,  minus  the  premium  paid  by  the  defendants.    Only 

(wo  instalments  had  been  paid  under  the  composition  deed. 

The  plain tifTr  obtained  a  verdict. 

Tulfourd,  Serjt.,  in  Hilary  Term,  obtained  a  rule  nisi  to  set  it  aside,  on 
the  ground  that  the  defendants  were  entitled,  under  the  circumstances,  to 
retain  the  policy,  and  that,  by  the  nonpayment  of  the  third  instalment,  Drury* 
creditors  had  been  remitted  to  their  original  rights.  He  cited  Ward  v.  Bird 
(«),  and  Oughlon  v.  Trotter  (b). 

Wilde,  Serjt.,  and  Knoxcles,  now  shewed  cause,  and  relied  upon  Smith 
t.  Cuff  (c),  Turner  v.  Hoole  (d),  Cockshott  v.  Bennett  (e),  Stock  v.  Maw- 
'« (/),  and  Smith  v.  Bromley  (g). 

Talfourd,  serjeant,  admitted  he  could  not  distinguish  these  cases  in  prin- 
ciple from  the  present. 

Per  Curiam. 

Rule  discharged. 

(a)  5  C.  &  P.  2E».  (e)  2  T.  R.  763. 

(*)  2  N.  &  W.  71.  (/)  1  B.  &  P.  286. 

(c)  6M.&S.  160.  (/r)  2  Doug.  696,  n. 
(*0  Dow.  &  Ry.  N.  P.  C.  27- 
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Common  Pleat.  JaMES   t?,   BOURNE   and  Others. 

Way  3. 

A  declaration  HHHIS  action  arose  out  of  the  same  circumstances  as  those  from  which  the 

SSnta^bT0  ca8e  of  OadifB  v.  Bourne  (a),  originated  :  the  declaration  was  the 

first,  upon  a  same  as  in  that  case  (6),  mutatis  mutandis  ;  containing  two  counts,  one  upon 

carry  *oods  &  contract  as  upon  a  bill  of  lading  to  carry  and  deliver  goods  at  the  port  of 

from  D.  to  the  London  ;  the  second,  upon  a  contract  to  take  care  of  them  at  a  wharf,  and  to 

and  there  de-  carry  them  thence,  and  deliver  them  at  the  plaintiff's  place  of  business, 

to  plaintiff-  An  application  had  been  made  to  Park,  J.,  at  chambers,  to  strike  out  one 

the  second,  of  these  counts,  as  being  in  violation  of  R,  //.,  4  W.  4  (Pleading  Rules), 

inwnsiderRtion  No.  5  (<?),  but  it  had  been  refused, 
of  further  re- 

the  same  goods       Kelly,  Q  C,  however,  upon  a  former  day  in  this  Term,  obtained  a  rule 

STp^r""  «*to  that  effect. 

L.t  and  to 

fhepUintfff-s*4       Stephen,  Serjeant,  and  C.  Crompton,  shewed  cause.— They  contended  there 

premises:—       was  no  apparent  violation  of  the  rule  (d),  as,  for  any  thing  that  appeared  to 

tiou ofR VH.*"  the.contrary,  there  might,  in  fact,  be  two  distinct  contracts,  though  they  both 

^nwr^4».^pie*d"  related  to  the  same  goods ;  if  they  had  been  damaged  in  their  passage  from 

No.  5.)  the  wharf  to  the  plaintiff's  premises,  the  plaintiff  could  not  have  recovered 

upon  the  first  count.     They  relied  upon  Thoroton  v.  Whitehead  (e),  where 

the  declaration  containing  one  count  for  double  rent,  on  11  G.  2,  c.  19,  s.  18, 

and  a  second  for  use  and  occupation,  the  Court  refused  to  strike  out  one  of 

them ;  and  Guest  v.  Everest  (/),  where,  in  case  against  the  sheriff,  it  was 

held,  there  might  be  one  count  for  not  arresting,  and  another  for  an  escape. 

Besides,  this  being  a  matter  for  the  discretion  of  a  judge  at  chambers,  the 

defendant  having  failed  in  his  application  there,  ought  not  to  be  encouraged 

to  come  afterwards  to  the  Court,  Tadman  v.  Wood  (g). 

Kelly,  in  support  of  the  rule,  admitted  the  question  was,  whether  there 
was  an  apparent  violation  of  the  rule  upon  the  face  of  the  record ;  but  he 
contended  that,  in  judging  of  this,  the  Court  must  look  at  the  record  as 
lawyers,  and  they  could  not  fail  to  see  that  both  counts  were  founded  on  the 
same  transaction,  and  that  the  same  evidence  would  be  applicable  to  both ; 
he  relied  on  Jenkins  v.  Treloar  (A).  The  Court  were  not  ousted  of  their 
jurisdiction  by  the  fact  of  the  question  having  been  before  a  judge  at  chambers. 

(a)  Reported,  ante,  pp.  82, 120.  an  application  may  be  made  to  a  judge, 

Jb)  See  p.  120.  to  strike  out  such  counts  introduced  in 

(c)  "  Several    counts    shall    not  be      violation  of  the  rule. 

allowed,  unless  a  distinct  subject  matter  (e)  1  Tvr.  &  Gran.  316 ;  S.  C.  1  Gale, 

of  complaint  is  intended  to  be  established  359 ;  1  M.  &  W.  14 ;  4  D.  P.  C.  747- 

In  respect  of  each.    *    *     Therefore,  (/)  9  Leg.  Obs.  75,  cit  Tidd't  New 

counts  founded  on  one  and  the  same  Prac.  218. 

principal  matter  of  complaint,  but  va-  (e)  4  A.  &  E.  1011. 

ried  in  statement,  description,  or  cir-  (A)  1  Tyr.    &  Gran.  316;    S.  C  1 

cumstancesonly,arenotto  be  allowed/*  Gale,  360;  1  M.  &  W.  16;  4  D.  P.  G. 

(d)  By  R.  6,  "  Where  more  than  one  690.  See  also  Chotmondeley  ▼.  Payne, 
count,  &c,  shall  have  been  used,  in  ap  3  Hodges,  80 ;  3  Bin*.  N.  C.  708 ;  4 
parent  violation  of  the  preceding  rule/  Sc.  418 ;  5  D.  P.  C.  638. 
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Tindal,  C.  J. — This  appears  to  me  to  be  an  application  to  the  Court,  not   Common  PUa$. 
by  way  of  appeal  from  the  decision  of  a  judge  at  chambers,  but  to  the  general         Jamks 
jurisdiction  we  exercise,  to  see  that  no  abuse  is  practised  in  the  conduct  of  a  »■ 

suit     That  general  power  is  not  taken  away  from  us  by  the  new  rules, 
though,  undoubtedly,  in  the  exercise  of  that  power,  we  are  bound  by  them. 
The  question  here  is,  whether  the  allowing  these  two  counts  to  stand  in  the 
declaration,  will  be  a  violation  of  the  5th  rule  of  //.,  AW.  4;  and,  upon  the  best 
construction  I  am  able  to  put  upon  that  rule,  I  am  of  opinion  that  it  will 
not     The  rule  forbids  the  allowance  of  several  counts  "  founded  on  one  and 
the  same  subject  matter  of  complaint ;"  and  undoubtedly,  if  these  words  were 
to  be  taken  in  the  most  general  sense,  the  allowance  of  these  two  counts 
would  appear  to  be  in  breach  of  that  rule ;  because  it  is  clear,  that  the  subject 
matter  of  complaint  in  both  counts,  is  the  destruction  of  the  plaintiff's  goods 
by  (ire,  and  the  consequent  non-delivery  of  them  to  him.     But  the  examples 
given  with  the  rule  in  question,  explain  it,  I  think,  to  mean,  that  if  on  the  face 
of  the  declaration,  two  or  more  counts  relate  apparently  to  separate  and 
distinct  contracts,  they  may  be  allowed  to  stand ;  for  there  is  no  reason  to 
infer  that  there  may  not  be  such  distinct  contracts,  though  they  may  relate 
to  the  same  goods.     In  the  present  case,  the  first  count  is  upon  a  bill  of 
lading,  whereby  the  defendant  undertakes  to  deliver  the  goods  at  London 
generally;  the  second  count  no  doubt  relates  to  the  same  goods,  but  it  sets 
forth  a  totally  separate  contract,  namely,  an  undertaking  by  the  defendant  to 
carry  the  goods  from  a  certain  wharf,  and  deliver  them  at  the  plain  tiff's  place 
of  business,  in  Ironmonger-lane.     Now,  look  at  the  examples  explanatory  of 
the  rule;   take,  for  instance,  the  first:  "Counts  founded  upon  the  same 
contract,  described  in  one  as  a  contract  without  a  condition,  and  in  another 
as  a  contract  with  a  condition,  are  not  to  be  allowed,  for  they  are  founded 
upon  the  same  subject  matter  of  complaint,  and  are  only  variations  in  the 
statement  of  one  and  the  same  contract ;"  this  shews  that,  in  cases  of  contract, 
"the  same  subject  matter  of  complaint,'9  means  "  the  same  contract;"  and 
it  is  clear  that  there  may  be  one  contract  upon  a  bill  of  lading  to  carry  goods 
to  the  port  of  London,  and  a  further  contract,  arising  out  of  the  former,  to 
carry  them  somewhere  else,  after  they  shall  have  arrived  at  the  port ;  the 
defendants  may  be  under  different  degrees  of  liability  before  the  goods  arrive 
at  their  ulterior  destination.     The  second  example  is :  "  So  counts  for  not 
giving,  or  delivering,  or  accepting,  a  bill  of  exchange,  in  payment,  according 
to  the  contract  of  sale,  for  goods  sold  and  delivered,  and  for  the  price  of  the 
same  goods,  to  be  paid  in  money,  are  not  to  be  allowed ;  so  counts  for  not 
accepting  and  paying  for  goods  sold,  and  for  the  price  of  the  same  goods,  as 
goods  bargained  and  sold,  are  not  to  be  allowed,"  because,  in  both  these 
cases,  it  is  one  and  the  same  contract,  varied  only  in  description ;  "  but  counts 
upon  a  bill  of  exchange  or  promissory  note,  and  for  the  consideration  of  the 
bfll  or  note  in  goods,  money,  or  otherwise,  are  to  be  considered  as  founded* 
on  distinct  subject  matters  of  complaint ;  for  the  debt  and  security  are  dif- 
ferent contracts  ;  and  such  counts  are  to  be  allowed." 

And  there  will  be  no  inconvenience  to  a  defendant,  by  refusing  a  rule  in 
eases  like  the  present ;  for  if  the  plaintiff  fails  in  establishing  both  contracts, 
the  defendant  will  have  a  verdict  and  costs  upon  one  count. 

I  am  of  opinion,  therefore,  that  this  rule  should  be  discharged,  upon  the 
ground  that  the  two  counts  disclose  substantially  distinct  subject  matters  of 
complaint 
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Bosanquet,  J. — This  is  an  application  to  the  general  jurisdiction  of  the 
Court  tc  strike  out  one  of  two  counts  in  a  declaration ;  and  if  those  two  counts 
have  been  inserted  contrary  to  the  New  Rules  of  Pleading,  the  Court  certainly 
ought  to  strike  out  one  of  them.  The  question  is,  if  they  are  in  apparent 
violation  of  the  5th  rule,  and  I  am  of  opinion  that  they  are  not;  but  that  they 
are  founded  apparently  upon  different  subject  matters  of  complaint  It  is 
said,  that  both  counts  are  evidently  founded  on  the  same  transaction,  and,  as 
far  as  that  they  both  relate  to  <he  same  goods,  to  be  brought  by  the  defendants 
to  London,  there  is  no  doubt  this  is  correct.  I  remember,  when  the  new 
rules  were  framed,  the  word  "transaction"  was  very  much  under  considera- 
tion, but  it  was  ultimately  rejected,  and  the  term  "  subject-matter  of 
complaint'9  was  selected  instead,  as  being  less  likely  to  mislead.  It  is  argued, 
that  these  two  counts  set  forth  only  one  contract  differently  described ;  if  that 
were  so,  they  would  clearly  fall  within  the  rule,  which  I,  for  one,  should  not 
be  prone  to  relax ;  but  it  appears  to  me  they  are  founded  on  two  different 
contracts,  each  requiring  a  different  act  to  be  done,  and  each  founded  upon  a 
distinct  consideration ;  the  second  count  states,  that  "  in  consideration  of  a 
further  reward,"  the  defendants  undertook  to  carry  the  goods  from  the  wharf 
to  the  plaintiff's  place  of  business,  and  unless  the  consideration  alleged  in 
that  count  be  proved,  the  plaintiff  must  fail  upon  that  count.  I  think,  there- 
fore, that  the  two  counts  are  founded  upon  apparently  distinct  contracts,  as 
the  same  thing  may  be  a  breach  of  various  contracts  or  covenants.  In  JerJnn* 
v.  Treloar,  the  question  whether  the  two  counts  were  in  apparent  violation  of 
the  rule  was  much  discussed,  and  it  was  decided,  and,  as  I  think,  rightly,  that 
they  were,  being  both  founded  upon  substantially  the  same  matter  of  complaint, 
namely,  a  claim  to  the  same  fee  or  duty,  described  only  in  a  different  manner 
in  each  count. 


Coltman,  J. — I  have  not  been  able  to  bring  my  mind  to  any  very  satis- 
factory or  definite  view  of  this  question ;  my  learned  brothers,  however,  have 
made  up  their  minds,  though  I  confess  that,  at  present,  1  do  not  exactly 
grapple  with  their  view  of  the  case.  I  feel  a  doubt  whether  these  two  counts 
are  not  in  apparent  violation  of  the  rule  under  consideration,  as  k  does  not 
appear  to  me  clear,  that  distinct  subject  matters  of  complaint  are  intended  to 
be  brought  forward  under  each  count :  if  there  are,  it  appears  to  me  that  the 
plaintiff  would  have  run  no  risk  by  having  the  indorsement  made  upon  the 
summons  before  the  judge,  as  pointed  out  by  rule  6  (t).  The  examples  do 
not  appear  to  me  very  easily  to  be  reconciled  with  the  rule.  However,  I 
think  in  this  case,  that  justice  will  best  be  satisfied  by  discharging  the  rule. 


Park,  J. — I  have  refrained  from  expressing  my  opinion  till  my  brothers 
had  stated  theirs,  because,  although  this  is,  in  point  of  form,  an  original  ap- 
plication to  the  Court,  it  is,  in  fact,  an  appeal  from  my  decision  at  chambers. 


(t)  In  the  course  of  the  argument, 
such  a  course  had  been  suggested  by 
the  Court,  but  Serjeant  Stephen  pressed 
to  have  the  rule  discharged,  as  he  ob- 
served that,  in  that  case,  the  possible 
consequences  to  his  client  would  be  much 
less  disadvantageous  than  by  the  course 
suggested ;  if  the  rule  were  discharged, 


and  the  plaintiff  went  to  trial  on  both 
counts,  and  failed  on  one,  he  would  lose 
the  costs  of  that  count  only ;  in  the 
other  case,  if  the  judge  should  certify, 
the  plaintiff  would  not  get  the  costs, 
even  upon  the  issues  upon  which  he 
succeeded.    See  R.  7. 
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under  the  new  jurisdiction,  which  I  may  say,  I  have  often  found  very  dis-  Common  PUu. 
tossing.  The  case  was  argued  before  me  by  counsel,  and  1  then  thought,  j^m^ 
and  still  think,  that  the  two  counts  disclose  two  distinct  grounds  of  action, 
although  the  subject  matter  of  complaint  may  be  the  same  as  far  as  the  non- 
delivery of  the  goods  is  concerned.  If  the  damage  to  the  goods  had  not 
happened  at  the  wharf,  but  in  their  transit  thence  to  the  plaintiff's  premises, 
could  he  have  recovered  upon  the  first  count  framed  upon  the  bill  of  lading  ? 
No  answer  has  been  given  to  this  argument. 

Rule  discharged. 


Place  and  Meabry  v.  De legal.  May*. 

gPECIAL  ASSUMPSIT.     The  first  count  stated,  that  before  and  at  the  Where  a  party 
time  of  the  making  of  the  promise  of  the  defendant  hereinafter  next  men-  j^S^ndSAe- 
tioned,  the  plaintiffs  were  executors  of  the  last  will  and  testament  of  one  John  ral  contract 
Mien;  and  an  estate  called  Black  Bank,  had  been  and  was  sold  under  the  Others,  two  of 
directions  of  the  plaintiffs,  as  such  executors,  and  before  and  at  the  time  of  ^T^tere  t 
the  payment  by  the  plaintiffs  to  the  defendant,  hereinafter  next  mentioned,  tut  wholly 
the  plaintiffs,  to  wit,  as  executors  aforesaid,  held  in  their  hands  certain  monies  JhJ'oV  the0™ 
m  the  produce  of  such  sale.     That,  upon  the  death  of  the  said  /.  Mien,  one  third,  such  two 
William' Mien  claimed  to  be  entitled  to  a  certain  share  of  and  in  the  said  w"&out joining 

estate,  and  the  proceeds  thereof,  when  sold  :  and  the  said  W.  Mien  became  thS,ihi™r 

i    7  i  .  .    .         *i      !  *       j    *         i  Therefore, 

a  bankrupt,  and  a  certain  commission  of  bankruptcy,  founded  on  the  statutes  where  the  de- 
relating  to  bankrupts  then  in  force,  had  been  and  was  awarded  against  him  £uhned  a  sum 
after  the  death  of  the  said  /.  Mien,  and  before  the  making  of  the  defendant's  of  money,  as 
promise  hereinafter  next  mentioned,  to  wit,  on  the  23d  April,  1829;  and  Mief™&*' 
thereupon,  before  the  making  of  the  defendant's  promise  hereinafter  next  ceased,  which 
mentioned,  to  wit,  on  the  20th  May,  1829,  certain  persons,  to  wit,  James  claimed  by 
Chart  and  Alfred  Newman,  were  appointed  and  became  assignees  of  the  Fm  £Jj5Iev 
estate  and  effects  of  the  said  W.  Mien  under  the  commission.     That,  before  being  in  the 
«nd at  the  time  of  the  making  of  the  defendant's  promise  next  hereinafter  |J ^t£^evto,, 
mentioned,  the  said  /.  Chart  and  A.  Newman,  as  such  assignees,  claimed  to  the  plaintiffs, 
he  entitled  to,  and  required  the  plaintiffs  to  pay  to  them  a  certain  sum,  to  of  ImStOjJo 

wit,  the  sum  of  32/.  6*.  Gd.,  being  in  the  hands  of  the  plaintiffs  as  such  H*1?  *  ow» b* 
_   ,  . ,   _,  ,        .  _  f  _  .  _  their  direo- 

tiecotors,  in  respect  of  the  said  W.  Mien  s  said  share  of  and  in  the  produce  tions,  to  the 

<*  the  said  estate.     That,  before  and  at  the  time  of  the  making  of  the  de-  gav^wUdlm! 

fefldwt's  promise    hereinafter   next    mentioned,   certain  transactions  and  ™ty,  addressed 

dealings  had  taken  place  between  the  said  W.  Mien  and  the  defendant,  and  and  also  to™""' 

the  defendant  also  claimed  to  be,  and  represented  to  the  plaintiffs  that  he  Jfu^'jJ 

*w,  entitled  to  receive  the  said  sum  of  32/.  6*.  Gd.  of  and  from  the  plaintiffs,  plaintiffs), 

«rithen  requested  the  plaintiffs  to  pay  him,  the  defendant,  the  said  sum  of  "^owofthe 

W  6#.  6dL     And  thereupon  heretofore,  to  wit,  on  the  26th  December,  1834,  will  of  the  late 

J.  Mtert,  in 
these  terms :  "  I  hereby  undertake  to  indemnify  and  save  yon  and  each  of  you  harmless  from  any 
claim  that  may  be  made  against  you "  relative  to  the  said  sum  of  money.  W.  After*  having 
become  bankrupt,  his  assignees  sued  the  executors  for  the  sum  in  question,  together  with 
another  demand.  The  present  defendant  was  apprised  of  the  action,  and  it  was  defended  with 
bis  concurrence,  and  the  assignees  obtained  a  verdict.  The  executors  then  sued  the  defendant, 
to  recover  the  sum  in  question,  and  the  costs  of  the  former  action.  Held,  first,  that  the  action  was 
properly  brought  by  the  executors,  without  joining  Evans ;  and,  secondly,  that  they  were  entitled 
to  recover  the  whole  of  the  costs  of  the  former  action,  as  they  could  not  be  apportioned. 
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Common  PUat.  in  consideration  of  the  premises,  and  that  the  plaintiffs,  at  the  request  of  the 
Flack         defendant,  had  paid  to  him  the  said  sum  of  32/.  6*.  6<£,  in  respect  of  the 
••  share  of  W.  Miers  or  his  assignees  in  the  produce  of  the  said  estate  called 

Black  Bank,  the  defendant  then  undertook  and  promised  the  plaintiffs  to 
indemnify  the  plaintiffs,  and  save  them  harmless  from  and  against  any  claim 
that  might  be  made  against  them  in  consequence  of  their  having  so  paid  the 
defendant  the  said  sum  of  32/.  6*.  6rf.,  whether  by  the  said  W.  Miers,  or 
any  other  person  claiming  through  him.     That  thereupon,  afterwards,  to  wit, 
on  the  1 1th  of  February,  1835,  by  reason  of  the  premises,  and  in  consequence 
of  the  plaintiffs  having  so  paid  to  the  defendant  the  said  sum  of  32/.  6s.  &£, 
the  said  /.  Chart  and  A.  Newman,  as  assignees  of  the  estate  and  effects  of 
W.  Miers,  as  such  bankrupt  according  to  the  statutes  in  force  concerning 
bankrupts,  and  claiming  through  him,  did  implead  the  plaintiffs  in  an  action 
on  promises  for  the  recovery  of,  amongst  other  monies,  the  said  sum  of 
32/.  6*.  Qd.,  and  such  proceedings  were  thereupon  had  in  that  action,  that 
the  said  /.  Chart  and  A.  Newman,  as  assignees,  afterwards,  to  wit,  in  Trinity 
Term,  1835,  by  the  consideration  and  judgment  of  the  Court,  &c,  recovered 
in  the  same  action  against  the  plaintiffs  a  large  sum,  to  wit,  the  sum  of 
32/.  6*.  6c/.,  and  also  the  costs  of  the  said  /.  Chart  and  A.  Newman,  as 
assignees  in  that  behalf,  amounting  together  to  a  large  sum,  that  is  to  say, 
89/.,  for  their  damages,  which  they,  as  assignees,  had  sustained,  as  well  by 
reason  of  the  premises  as  for  their  costs  and  charges  by  them  about  their 
suit  in  that  behalf  expended;  whereof  the  plaintiffs  were  convicted, -as  by  the 
record  and  the  proceedings  thereof  remaining  in  the  said  Court  fully  appeared ; 
by  means  of  which  said  several  premises  they,  the  plaintiffs,  afterwards,  to 
wit,  on  the  29th  July,  1835,  were  called  upon,  and  forced  and  obliged  to  pay, 
and  did  then  necessarily  pay  and  satisfy  to  J.  Chart  and  A.  Newman,  as 
such  assignees,  the  said  sum  of  money  so  recovered,  to  wit,  the  said  sum  of 
32/.  6*.  6c/.,  and  the  said  costs,  amounting  together  to  the  sum  of  89/. ;  and 
thereby  also  the  plaintiffs  were  obliged  to  pay,  and  did  then  pay  to  J.  Chart 
and  A.  Newman,  as  such  assignees,  other  monies,  to  wit,  the  amount  of  40/. 
for  other  their  costs  by  them  incurred  in  the  said  action,  of  all  which  premises 
the  defendant  afterwards,  to  wit,  on,  &c,  had  notice,  yet  the  defendant   did 
not  nor  would,  although  often  requested  by  plaintiffs  so  to  do,  pay  the  plaintiffs 
or  either  of  them  the  said  sums  of  89/.  or  40/.,  or  either  of  them,  or  any  part 
thereof,  and  thereby  or  otherwise  indemnify  or  save  harmless  the  plaintiffs, 
according  to  the  defendant's  said  promise ;  and,  by  reason  of  the  premises, 
the  plaintiffs  were  damnified  to  the  amount  of  said  sums  of  89/.  and  40/. 
contrary  to  defendant's  promise. 

At  the  trial,  before  Ttndal,  C.  J.,  at  the  Sittings  for  Westminster,  after  last 
Michaelmas  Term,  the  facts  were  proved  as  stated  in  the  declaration  ;  it  was 
also  proved,  that  the  sale  was  effected  by  a  Mr.  Evans,  as  attorney  for  the 
plaintiffs,  and  that  the  sum  of  32/.  6*.  6c/.  was  paid  over  by  him  to  the  de- 
fendant, from  whom  he  took  a  guarantee,  which  had  been  mislaid ;  and 
subsequently  another  agreement  of  indemnity  had  been  drawn  up,  in  which 
the  names  of  the  plaintifls  were  introduced,  and  of  which  the  following  is  a 
copy: 

u  Mr.  John  Evans,  and  also  Messrs.  Place  &  Meabry,  as  the*  executors  of 
the  will  of  the  late  Mr.  John  Miers  : 

"  In  consideration  of  your  having  paid  to  me  the  sum  of  S2£  6*.  Gc/.,  in 
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roped  of  the  share  of  Mr.  Wm.  Miers,  or  of  his  assignees,  in  the  produce  of  Common  PUat^ 
the  estate  called  Black  Bank,  I  hereby  undertake  to  indemnify  and  save  yon 
and  each  of  you  harmless  from  any  claim  that  may  be  made  against  you  in 
consequence  of  your  having  so  paid  me  the  said  sum  of  money,  whether  by 
the  said  Wm.  After*  or  any  person  claiming  through  him.  December  26, 
1834.    C.DelegalP 

After  the  32/.  6*.  Sd.  had  been  paid  to  the  defendant,  the  assignees  of 
Mien  brought  an  action  against  the  present  plaintiffs  to  recover  that  sum, 
together  with  another  which  they  claimed ;  the  present  defendant  had  notice 
of  the  action ;  a  case  was  submitted  to  counsel,  with  his  assent,  and  the 
ictioQ  was  thereupon  defended.  The  then  plaintiffs  recovered  a  verdict,  and 
(he  costs  of  that  action  amounted  to  59/.  2s. ;  for  which,  together  with  the 
32£6#.  <W.  (amounting  to  91/.  8*.  6</.),  the  present  action  was  brought. 
The  plaintiffs  obtained  a  verdict,  with  leave  to  the  defendants  to  move. 

Tdfourdj  Serjt.,  in  last  Hilary  Term,  had  accordingly  obtained  a  rule 
mil  to  enter  the  verdict  for  the  defendant  on  the  first  count,  or  to  reduce 
the  damages  to  32/  6*.  6a\  As  to  the  first  point,  he  argued,  that  the  de- 
fendant's undertaking  being  to  indemnify  Evans  and  the  two  plaintiffs,  and 
each  of  them,  the  action  should  have  been  brought  either  by  all  three,  or  only 
br  one,  as  the  contract  was  either  joint  or  several,  Graham  v.  Robertson  (a), 
Brand  v.  Bouicott  {b),  Eccleston  v.  Clipsham  (c),  and  the  notes  to  that 
case  (d),  Anderson  v.  Martindale  («).  As  to  the  second  point,  the  de- 
fendant's contract  being  only  to  indemnify  Evans  and  the  plaintiffs  for  the 
sum  of  32/.  6>.  6d.,  and  the  action  against  the  plaintiffs  having  been  for  that 
Sam,  and  another,  not  included  in  the  guarantee,  the  defendant  was  not  liable 
fcr  the  costs  of  that  action,  as  they  could  not  be  apportioned. 

Ckamett  now  shewed  cause. — First  point :  The  action  is  well  brought  by 
the  present  plaintiffs ;  the  contract  is  made  by  the  defendant,  with  Evans  and 
the  two  plaintiffs,  as  executors  of  /.  Miers,  treating  the  latter  as  one  party, 
snd  as  such  they  must  be  considered  in  law ;  the  contract  is  several  with 
Evas  and  the  executors ;  or  even  if  it  be  joint,  still,  as  Evans  has  no  bene- 
ficial interest  in  the  matter,  he  need  not  be  joined :  the  clear  intention  of  the 
parties  was,  that  either  Evans  or  the  executors  should  be  indemnified, 
whichever  were  sued  by  W.  Miers;  there  was,  therefore,  a  separate  protection 
for  them ;  they  had  a  separate  interest,  and  were  therefore  entitled  to  sue 
without  joining  Evans  ;  James  v.  Emery  (/),  Withers  v.  Bircham  (y).  Evans 
could  in  no  light  be  considered  merely  as  the  trustee  for  the  plaintiffs. 

Second  point.  The  defendant  had  notice  of  the  action  by  the  assignees  of 
Miers  against  the  present  plaintiffs,  and  it  was  with  his  concurrence  that  it 
*«s  defended  ;  he  might  have  paid  the  23/.  6«.  6d.  into  Court,  and  then  he 
*onld  not  have  been  liable  for  any  of  the  costs  subsequently  incurred  by  the 
present  plaintiffs. 

to  2  T.  B.  282.  (f)  8  Taunt  246,  S.  C,  2  Moo.  195 ; 

(*)3B.&P.  235.  5Fri.  529. 

(c)  1  Saund.  15a  (r)3B.&  C.  254,  S.  C;  5  D.  &  R 

<rf)  Ed.  Wma.  p.  154.  106. 

(0 1  Ea.  497. 
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Common  PUat.  Talfourd,  Serjt.,  in  support  of  the  rule,  insisted  upon  his  former  argu- 
ments and  authorities,  and  urged  that  the  action  by  the  assignees  of  Miers 
was  not  brought  against  the  present  plaintiffs  in  their  character  of  executors, 

Tindai.,  C  J. — The  question  whether  the  three  parties  mentioned  in  the 
defendant's  contract  of  indemnity,  ought  to  have  joined  as  plaintiffs  against 
him  in  the  present  action,  must  depend  upon  the  relation  in  which  the  parties 
stood  to  each  other,  and  the  interest  which  they  had  in  the  subject  matter  of 
the  agreement.  Looking  only  at  the  language  of  the  defendant's  guarantee, 
it  might  be  too  much  to  say  that  upon  the  face  of  it  there  appears  such  a 
severance  of  interest  as  would  entitle  the  two  plaintiffs  to  sue  without  joining 
Evans  ;  but,  considering  the  relation  of  the  parties,  I  think  they  may  do  so, 
and  that  the  present  action  is  well  brought.  Evans,  it  appears,  is  the  attorney 
of  the  plaintiffs,  who  are  the  executors  of/.  Miers  ;  Evans,  therefore,  stands 
in  the  character  of  agent,  and  the  plaintiffs  as  principals ;  by  their  directions, 
he  sells  an  estate  which  had  belonged  to  their  testator,  and  receives  the 
money,  part  of  which,  namely,  the  sum  of  32/.  6#.  6d.,  is  claimed  by  the 
defendant,  and  also  by  W.  Miers  ;  this  sum,  being  in  Evans's  hands,  is  paid 
over,  by  the  plaintiff's  orders,  to  the  defendant;  and,  as  it  was  uncertain 
against  whom  W.  Miers  might  seek  to  enforce  his  claim  (whether  against 
Evans,  who  had  actually  received  the  money,  or  against  the  plaintiffs,  on 
whose  account  it  had  been  received),  the  defendant's  guarantee  was  penned 
in  its  present  shape,  so  as  to  secure  whichever  party  might  be  sued.  The 
frame-work  of  this  agreement  is  certainly  singular,  for  it  does  not  distinctly 
shew  that  the  plaintiffs  were  under  any  liability  to  be  sued  as  executors ;  but 
I  think,  looking  at  the  whole  transaction,  it  shews  a  separate  interest  in  Evans, 
as  one  party,  and  in  the  plaintiffs,  as  another  party.  As,  therefore,  there  is 
no  joint  interest  to  charge  all  three,  the  action  could  not  be  brought  jointly  by 
them ;  and  the  plaintiffs,  having  a  separate  interest,  have  properly  brought 
the  present  action. 

I  am  also  of  opinion,  that  the  defendant  is  not  entitled  to  have  the  damages 
reduced  for  the  reasons  given  by  Mr.  Channell. 

Park,  J. — In  Graham  v.  Robinson,  which  has  been  relied  on  by  the 
defendant,  the  plaintiffs,  together  with  A.  and  B.,  being  owners  of  one  ship 
and  the  defendant  of  another,  a  prize  was  taken,  condemned  and  shared,  by 
agreement,  between  them;  afterwards,  the  sentence  of  condemnation  was 
reversed,  and  restitution  awarded,  with  costs,  which  was  paid  solely  by  the 
plaintiffs,  A.  and  B.  having,  in  the  meantime,  become  bankrupts  ;  and  it  was 
held  that  an  action  could  not  be  brought  by  the  plaintiffs  alone  for  a  moiety 
of  the  restitution  money,  and  the  costs,  because  it  was  either  a  partnership 
transaction,  when  A.  and  B.  ought  to  be  joined ;  or  not,  when  separate  actions 
should  be  brought  by  each  of  the  persons  paying.  In  the  present  case  there 
was  no  joint  interest  between  Evans  and  the  plaintiffs;  and  the  interest  of 
the  latter  being  distinct  and  separate,  they  were  entitled  to  sue  the  defendant 
upon  his  guarantee. 

*  Bosanquet,  J. — The  interest  of  Evans  is  clearly  different  from  that  of 
the  plaintiffs' ;  their  interest  is  separate  as  regards  Evans,  but  joint  as  regards 
themselves ;  and  I  think  the  action  is  properly  brought  by  them  only. 
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Coltman  J. — I  think  we  are  not  only  to  look  at  what  was  the  interest  of  Common  Pleas. 
the  parties  at  the  time  the  contract  was  entered  into,  but  we  ought  also  to 
consider  what  party  has  a  right  to  damages  against  the  present  defendant,  in 
respect  of  the  action  brought  by  the  assignees  of  W.  Miers.  Now,  in  that 
Tiew,  (he  plaintiffs  are  the  only  parties  interested ;  if  Evans  had  been  joined 
as  a  plaintiff  here,  he  woulrl  have  been  entitled  to  one-third  of  the  damages  to 
be  recovered  in  this  action  ;  but  he  has  clearly  no  title  to  them,  as  he  was  in 
oo  way  damnified  by  the  action  brought  by  the  assignees  of  W.  Miers, 

Rule  discharged. 


Ex  parte  Holdsworth.  Aprou. 

yAUGHAN,  J.,  had  made  an  order,  requiring  Mr.  Callow,  an  attorney,  to  Whereahua- 
deliver  up  to  Mr.  Holdsworth,  the  draft  of  his  marriage  settlement.  {h^ha*  P"f 

the  marriage 

Bmpas,  Serjt.,  moved  to  set  aside  this  order ;   Mr.  Holdswoth,  it  was  SSSfi^ 

admitted,  had  paid  the  charges  for  preparing  the  marriage  settlement,  by  the  Court 

which  certain  property  had  been  settled  upon  Mr.  Carlow  and  a  Mr.  Goode,  attorney  to 

io  trust  for  Mr.  Holdsworth.    He  contended  that,  as  trustees,  they  were  ?e,iZei him  *he 

.,,  .       ■       i     «.    m«     ^-k     •  i  •    •  i    ii  •  draft  thereof, 

entitled  to  retain  the  draft,  Mr.  Carlow  not  claiming  to  hold  it  as  an  attorney,  although  the 

-{Tindal,  C.J.— Why  should  the  trustees  not  give  up  the  draft  if  Mr.  ^Saki"8! 
Holdsworth  has  paid  for  it  ?  As  the  husband  of  the  cestui  que  trust,  he  would  trustee, 
bare  a  right  to  a  copy  of  the  marriage  settlement.] — It  is  suggested,  that  Mr. 
Holdtworttis  object  is  to  pick  a  hole  in  the  settlement. — [Tindal,  C.  J.— We 
cannot  help  that.  If  the  attorney  wishes  to  retain  the  draft  he  may  do  so ;  but 
then  he  must  give  Mr.  Holdsworth  a  copy.] — The  deed  itself  belongs  to  the 
trustees,  as  the  legal  owners  of  the  property,  Harrington  v.  Pries  (a),  Light- 
foot  t.  Keane  (6),  Lord  v.  Wardle  (c),  and  therefore  they  have  a  right  to 
the  draft  itself.  Although  in  Ex  parte  Honsfall  (d)  it  was  held  that  an 
tttoroey,  when  ordered  to  deliver  up  the  papers  of  his  client,  must  deliver  up 
the  drafts  of  deeds  for  which  he  had  been  paid,  as  well  as  the  deeds  them- 
fcJres,  jet,  there  the  client  had  a  right  to  the  original  deeds.  In  this  case 
fruity,  perhaps,  might  interfere,  but  law  cannot. 

Tkdal,  C.  J. — If  this  had  been  an  application  to  have  the  deed  itself 
ilJTered  to  Mr.  Holdsworth,  the  result  would  have  been  different.  But,  as 
the  husband  of  the  cestui  que  trust,  he  has  a  right  to  know  the  trusts  upon 
*bieh  the  property  has  been  settled  upon  his  wife.  He  certainly  would 
fc"e  been  entitled  to  a  copy  of  the  marriage  settlement,  upon  payment  of  the 
cfcrges  for  making  out  such  copy ;  but,  instead  of  applying  for  that,  he 
fttyfes  for  the  draft,  which  he  has  already  paid  for,  and  I  think  he  has  a  right 
'*W»e  it.    There  might  have  been  some  ground  for  refusing  his  application, 

<■)  3  B.  fc  Ad.  170.  (c)  3  Bing.  N.  C.  680 ;  S.  C.  4  Sc.  402. 

MMse.  *  W.  745;  S.  C.  2  Gale,  (d)  7  B.  &  C.  528;  S.  G  1M.&R. 
*  306. 
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Common  Pleat* 

Ex  parte 
HOLD8WORTH. 


if  it  had  been  shewn  that  the  deed  contained  matter  which  it  was  not  proper 
that  he  should  be  acquainted  with,  but  upon  a  mere  suggestion  that  he  wishes 
to  find  some  fault  with  it,  we  cannot  refuse  his  application. 


The  other  judges  concurring. 


Rule  refused. 


Kay  4. 


Hornb,  Executor,  &c,  v.  Redfearn. 


A  letter  in 
these  terms : 
••  I  have  re- 
ceived the  sum 
of  201.,  which  I 
have  borrowed 
of  you,  and  I 
have  to  he 
accountable 
for  the  said 
sum,  with  legal 
interest/' 
Held  to  be 
admissible 
in  evidence 
without  a  pro- 
missory note 
stamp,  espe- 
cially as  it  had 
been  stamped 
with  an  agree- 
ment stamp. 


npHIS  was  an  action  by  an  executor,  for  money  lent  by  the  testator. 

It  was  turned  into  a  special  case,  and  the  sole  question  between  the 
parties  was,  whether  the  following  letter,  being  stamped  as  hereafter  men- 
tioned, was  admissible  in  evidence : 

"  Sir,  "  Middleton,  December  28,  1829. 

"  I  have  received  the  sum  of  20/.,  which  I  have  borrowed  of  you,  and  I 
have  to  be  accountable  for  the  said  sum,  with  legal  interest.     I  am,  &c." 

Signed  by  the  defendant,  and  addressed  to  the  testator. 

The  paper  was  not  delivered  by  the  defendant  at  the  time  it  bears  date, 
or  for  some  years  afterwards,  when  it  was  stamped  with  a  1/.  stamp,  by  the 
permission  of  the  Commissioners  of  Stamps,  on  payment  of  the  penalty  of  SL 

The  defendant  contended  that  this  document  could  not  be  given  in 
evidence,  for  want  of  a  proper  stamp,  it  being  a  promissory  note,  and  wanting 
a  stamp,  as  such  ;  and  that  the  Commissioners  of  Stamps  had  no  power  to 
stamp  it  afterwards.  The  plaintiff  contended  that  it  was  a  mere  acknow- 
ledgment or  agreement,  and  that,  the  stamp  impressed  was  sufficient. 

If  the  Court  were  of  opinion  that  the  document  was  admissible,  judgment 
was  to  be  entered  for  the  plaintiff;  if  they  should  be  of  opinion  that  it  was 
not,  then  judgment  was  to  be  entered  for  the  defendant. 

Knowles,  for  the  plaintiff — The  letter  in  question  is  merely  an  acknow- 
ledgment of  a  debt,  and  therefore  required  no  stamp,  Fisher  v.  Leslie  (a), 
Israel  v.  Israel  (b);  or,  if  it  requires  any,  an  agreement  stamp,  which  has 
been  affixed  to  it,  is  the  proper  one,  as  it  cannot  be  considered  as  a  promissory 
note  (<?).  It  was  probably  written  to  prevent  the  operation  of  the  Statute 
of  Limitations  ;  and  if  so,  it  would  be  exempted  from  stamp  duty,  under  the 
8th  section  of  Lord  Tenterderis  Act  (d). 

W.  H.  Watson,  for  the  defendant  — The  letter  in  question  is  a  promissory 
note,  and  ought  to  have  been  so  stamped.    No  particular  form  is  necessary 

(a)  1  Esp.  426. 

(b)  1  Camp.  499 ;  sec  also  Childers 
v.  Bulnois,  1  Dowl.  N.  P.  C.  8 ;  Bar- 
low v.  Broadhurst,  4  Moo.  471 ;  Lang- 
dan  v.  W*sony  2  M.  &  R.  10 ;  7  B.  &.C. 
640 ;  Morris  v.  Dixon,  2  Har.  &  Wol. 
57;  6  N.&M.438;  4 A.  &  E.  845; 


& 


ace.  Gvy  or  Grey  v.  Harris,  Chit.  Bills 
243,  n.  2d  ed. ;  1  Camp.  501,  n.  con*.   * 

(c)  Spe    Williamson  v.   Bennett^  *  *J 
Camp.  417;    Bolton  v.  r>ugd*ley    \  TO 
&M.  412;  4B.  &Ad.  619. 

(<9  9  Q.  4,  c.  14. 
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to  constitute  a  note ;  per  Curiam,  in  Green  v.  Davis  (e).  The  defendant, 
in  this  letter,  agrees  to  be  accountable,  which  amounts  to  a  promise  to  pay, 
and  constitutes  the  document  a  promissory  note,  Morris  v.  Lee  (/),  Wheat- 
ley  v.  Williams  (g),  Brooks  v.  Elkins  (h).—[Coltman9  J.— In  Tomkins  v. 
A$hby  (i)  a  memorandum  in  these  terms,  "  Mr.  7!  has  left  in  my  hands 
200/.,"  was  held  to  be  admissible  in  evidence  without  a  stamp  (J  ).] — In  this 
esse  there  was  no  promise  to  be  accountable.  As  this  instrument  imports 
that  interest  is  to  be  paid,  it  comes  within  the  definition  of  promissory  notes 
in  the  schedule  to  55  G.  3,  c.  184. 

Tindal,  C.  J. — This  case,  as  it  appears  to  me,  may  be  decided,  without 
reference  to  the  authorities  which  have  been  cited  at  the  bar,  but  simply  upon 
the  construction  of  the  Stamp  Act,  55  G.  3,  c.  184;  and,  according  to  the 
view  1  take  of  that  Act,  I  think  that  the  document  in  question  is  not  a  pro* 
missory  note,  within  its  provisions.  In  the  schedule  to  that  Act,  certain 
stamps,  after  a  given  rate,  are  to  be  affixed  upon  every  "  promissory  note, 
lor  the  payment,  to  the  bearer  on  demand,  of  any  sum  of  money,'1  or  "  for 
the  payment,  in  any  other  manner  than  to  the  bearer  on  demand,"  at  certain 
daUt  there  mentioned ;  now,  the  document  in  question  cannot  be  considered 
is  a  promissory  note  within  these  descriptions,  for  it  is  neither  payable  on 
demand  nor  at  any  specified  date :  then  follow  these  words : 

"  And  the  following  instruments  shall  be  deemed  and  taken  to  be  pro- 
missory notes,  within  the  intent  of  this  schedule ;  viz , 

*  All  notes  promising  the  payment  of  any  sum  or  sums  of  money  out  of 
any  particular  fund,  which  may  or  may  not  be  available ;  or  upon  any  con- 
dition or  contingency,  which  may  or  may  not  be  performed  or  happen ;  if  the 
sane  shall  be  made  payable  to  the  bearer  or  to  order,  or  if  the  same  shall  be 
definite  or  certain,  and  not  amount,  in  the  whole,  to  twenty  pounds. 

*  And  all  receipts  for  money  deposited  in  any  bank,  or  in  the  hands  of  any 
banker  or  bankers,  which  shall  contain  any  agreement  or  memorandum, 
importing  that  interest  shall  be  paid  for  the  money  so  deposited." 

Now,  it  appears  to  me,  that  this  instrument  does  not  come  within  either  of 
these  two  definitions ;  clearly  not  within  the  former;  and,  as  to  the  latter, 
although  the  paper  writing  may,  in  some  measure,  be  considered  in  the  light 
d*  receipt,  yet  it  is  not  such  a  receipt  as  is  described  in  the  schedule  of  the 
Act:  it  looks,  in  my  opinion,  more  like  a  mere  acknowledgement  of  a  debt 
than  anything  else.  Supposing,  however,  that  the  form  of  this  instrument 
would  give  it,  in  some  degree,  the  character  of  a  promissory  note,  still,  I 
think  that  it  would  come  within  one  of  the  "  Exemptions  from  the  duties  on 

'*)4  B.  &  C.  235;  S.  C.  6  D.  &  R.  (A)  2  M.  &  W.  74;  S.  C.  2Gale,200. 

**;  I  C  &  P.  451.      Anil  see  per  (i)  6  B.  &  C.  541 ;  S.  C.  9  D.  &  R. 

(Wis*,  in  Morris  v.  Lee,  ut  infra.  543. 

'/)2  Ld.  Ray.  1396;  S.  C.  1  Stra.  (J)  In  that  case,  Lord   Tenterden, 

&i  8  Mod.  362.     In  this  case,  the  de-  C.  J.,  said,  "I  take  it  to  be  a  settled 

j^to,  by  the  instrument  in  question,  principle,  that  Jets  of  Parliament  im- 

*F*™*ed  to  be  accountable    to  the  posing  duties,  are  to  be  so  construed  as 

flamtiff  for  100/.  value  received,"  and  not  to  make  any  instruments  liable  to 

i  to  held  to  amount  to  a  promissory  them,  unless  it  is  manifestly  tke  intention 

»•<*,  but  Sir  John  Strange  adds  "quare  of  the   Legislature  that  such  was  the 

teB*»"  to  hit  report  ofthe  case.  object." 

(£)  1 M.  &  W.  533 i  S.  C.  2Gale,  140. 
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V. 

Rbdpearn. 


Common  Pleat,  promissory  notes"  contained  in  the  schedule  to  the  Act ;  namely,  "  all  other 
instruments  bearing,  in  any  degree,  the  form  or  style  of  promissory  notes,  but 
which  in  law  should  be  deemed  special  agreements,  except  those  hereby 
expressly  directed  to  be  deemed  promissory  notes  ;"'  for  this  document  may 
be  considered,  in  some  measure,  though  certainly  a  remote  one,  as  a  special 
agreement  between  the  parties,  whereby  one  of  them  acknowledges  that  he 
has  received  certain  moneys,  and  undertakes  to  be  accountable  for  the  same ; 
but  it  does  not  appear  in  what  manner  he  is  to  be  accountable,  whether  by 
payment,  or  by  set-off,  or  by  giving  credit  for  it  in  account,  or  by  any  other 
mercantile  transaction  between  them.  Upon  the  whole,  therefore,  I  am  of 
opinion,  that  this  document  does  not  come  within  the  denomination  of  instru- 
ments mentioned  in  the  Stamp  Act  as  promissory  notes ;  and  it  would  be  a 
peculiarly  hard  construction  of  that  Statute  to  hold  otherwise,  as  a  larger 
stamp  has  been  affixed  to  it  than  it  would  have  required  as  a  promissory 
note  (k). 

Park,  J.,  concurred. 

Bosanquet,  J. — The  fair  and  reasonable  meaning  of  the  words  "  for  which 
I  have  to  be  accountable/9  appears  to  me  to  be,  that  the  party  will  give 
credit  for  the  sum  mentioned  in  account ;  and  this  would  be  a  special  agree- 
ment, and,  as  such,  this  letter  would  fall  within  the  express  exemptions  of 
the  statute;  and,  as  it  has  been  stamped  with  a  higher  stamp  than  that 
required  for  a  promissory  note,  we  can  do  no  injury  to  the  revenue  hy  this 
decision. 

Coltman,  J.,  concurred. 

Judgment  for  the  plaintiff. 

(k)  See  Bee.  10  of  the  Stamp  Act,  55  G.  3,  c.  184. 


Mayl. 


Harrison  v.  Hbathorn  and  others. 


A  replication 
having  been 
delivered  on 
the  Wednesday 
before  Easier- 
day,  a  demurrer 
thereto,  deli- 
vered on  the 
following  Wed~ 
nesdaif,  is  in 
sufficient  time 
under  R..  £.. 
2W.4. 


TN  this  case  the  replication,  with  a  similiter,  having  been  delivered  on  Wed- 
nesday,  the  11th  April,   on   the   following  Wednesday,  the  18th,   the 
defendant  gave  notice  that  the  similiter  had  been  struck  out,  and  delivered  a 
demurrer  to  the  replication.     The  15th  was  Easter  Sunday. 

W.  H.  Watson  having  obtained  a  rule  nisi  to  set  aside  the  demurrer  1br 
irregularity,  and  abide  by  the  issue  as  delivered,  on  the  ground  that  the 
demurrer  had  been  delivered  too  late;  as  it  should  have  been  delivered 
within  four  days,  exclusive,  after  the  delivery  of  the  issue  (a) ; 

C.  Crompton  now  shewed  cause. — In  point  of  fact  there  had  been  no  issue 
delivered,  as  the  defendant  refused  to  abide  by  the  similiter  added  by  the 
plaintiff.    But,  supposing  the  demurrer  ought  to  have  been  delivered  within 

(a)  See  2  Chit.  Arch.  553. 
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four  days,  exclusive,  after  the  1  lth,  that  would  have  been  on  the  15th,  which 
was  Easter  Sunday ;  and  the  two  previous  and  two  following  days  were 
diet  non,  R.,  E.,  2  W.  4  (o).  In  Charnock  y.  Smith  (e),  Williams,  J.,  said, 
that  since  that  rule,  "  for  all  other  purposes  (except  for  notices  of  trial  or 
inquiry),  these  two  days  (Easter  Monday  and  Tuesday)  would  be  unavail- 
able." The  I  lth  section  of  the  Uniformity  of  Process  Act  (d)  may  be  relied 
on  by  the  other  side,  as  shewing  an  intention,  on  the  part  of  the  Legislature, 
tacitly  to  repeal  the  before-mentioned  rule,  as  that  Statute  was  passed  after 
the  rule  was  promulgated ;  but,  in  fact,  it  corroborates  that  rule. 


Common  Pleas. 

Harrison 

Heatuorn. 


W.  H.  Watson,  in  support  of  his  rule,  relied  upon  the  Statute  last  cited, 
andako  referred  to  1  W.  4,  c.  70  (e\  s.  6  (/),  which  applied  only  to  the 
sittings  of  the  Courts,  and  to  Hall  v.  Welchman  (y),  and  Lilly  v.  Gom- 

pertz(h). 

* 

Tisdal,  C.  J. — The  Stat  2  W.  4,  c.  39,  having  been  passed  after  the  rule 
of  E.  2  W.  4,  it  is  necessary  to  see  whether  there  is  any  variation  between 
the  two.  It  appears,  however,  that  the  11th  sec.  of  the  Statute  applies  only 
to  proceedings  connected  with  the  return  of  writs,  but  not  to  any  other  pro- 
ceedings ;  but  the  language  of  the  rule  is  much  more  general,  embracing 
14  rules,  notices,  and  other  proceedings/'  with  the  only  exception  of  "  notices 
of  trial,  or  notices  of  inquiry."  The  question,  therefore,  in  this  case  is,  whether 
a  delivery  of  a  demurrer  is  an  ordinary  proceeding  in  a  cause,  and  I  think  it 
is:  and,  consequently,  that  the  replication  having  been  delivered  on  the 
Wednesday  before  Easter-day,  the  delivery  of  the  demurrer  on  the  following 
Wednesday  was  in  sufficient  time. 


Park,  J,  and  Coltman,  J.,  concurred  (t). 


Rule  discharged. 


(ft) "  The  days  between  Thursday  next 
Wore,  and  the  Wednesday  next  after 
Easter-day,  shall  not  be  reckoned  or 
included  in  any  rules,  or  notices,  or 
•tier  proceedings,  except  notices  of 
trial,  or  notices  of  inquiry,  in  anv  of  the 
Courn  of  Law  at  Westminster r' 

(e)3D.  P.  C.  607. 

,(rf)2r.4,c.  39,  sec.  11,  after  re- 
citing that  u  according  to  the  present 
practice,  in  certain  cases,  no  proceedings 
<*n  be  effectually  had  on  any  writ  re- 
turnable within  four  days  of  any  term, 
tnti]  the  beginning  of  the  ensuing  term, 
tfoeby  an  unnecessary  delay  is  aome- 
**n  created,"  enacts,  that  « if  any  writ 
•fiammons,  &c,  shall  be  served  on  any 
k.T-vhether  in  term  or  vacation,  all 
t^canrr  proceedings  to  judgment  and 
ti*utiou  may  be  had  thereon  without 
^'i*  at  the  expiration  of  eight  days 
*  the  service  thereof,  on  whatever 


«0Lt. 


day  the  last  of  such  eight  days  may  fall, 
whether  in  term  or  vacation ;  provided, 
that  if  the  last  of  such  days  shall  fall  on 
any  day  between  the  Thursday  before 
and  the  Wednesday  after  Easter-day, 
then  the  Wednesday  after  Easter-day 
shall  he  considered  the  last  of  such  eight 
daya." 

(e)  Usually  referred  to,  but  incor- 
rectly, as  11  G.  4,  and  1  W.  4,  c.  70. 
See  3  Chit.  Gen.  Prac  pt.  1,  p.  90,  and 
Charnock's  Rules,  203,  n. 

(/)  Enacting,  "that  if  the  whole  or  any 
number  of  the  days  intervening  between 
the  Thursday  before  and  the  Wednesday 
next  after  Easter-day,  shall  fall  within 
]  Easter  Term,  there  shall  be  no  sittings 
in  banc  on  any  of  such  intervening 
days." 

(f)2C.&J.472. 

a)  1  D.  P.  C.  376. 

(t)  Bosanquet,  J.  was  absent. 
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Com/mom  Pleat, 


Martin  v.  Smith. 


for  money 
received,  a 
defence,  that 
the  transaction 
arose  out  of  a 
wager  which 
was  illegal 
under  the 
paming  Acta, 
is  a  matter  in 
confession  and 
avoidance,  as 
reiving  upon 
"illegality 
of  consideration 
by  Statute," 
and  must  be 
specially 
pleaded  since 
21.  H.,  4  IT.  4 
I.  Auumprit, 
1,3. 

Therefore, 
where  0.  and 
T.  had  made 
a  wager  for 
1,0002.  upon  a 
horse-race, 
which  was 
illegal,  under 
the  Statute 
9  An.  c.  14, 
and  the  de- 
fendant took  a 
share  of  502. 
on  O.'t  side, 
and  the  plain- 
tiff took  a  share 
of  202.  in  that 
sum  from  the 
defendant;  and 
O.  having  won, 
paid  the  50J.  to 
the  defendant, 
who  refused 
to  pay  over  the 
20/.  to  the 
plaintiff,  and 
the  latter 
brought  an 
action  for 
money  re- 
ceived, for  the 
201.  in  which 
the  defendant 
pleaded  only 
the  general 
issue : — Held, 
that  he  could 
not  insist  upon 
the  illegality  of 
the  transaction. 


ASSUMPSIT  for  money  received.     Plea,  the  general  issue. 

At  the  trial,  before  Coltman,  J.,  it  appeared,  that  a  Mr.  Osbaldeston 
had  matched  his  horse,  Rattler,  to  trot  against  Sneezer,  a  horse  belonging  to 
a  Mr.  Theobald,  for  1,000/. ;  that  Osbaldetton  got  the  sum  made  up  among 
his  friends  ;  that  the  defendant  took  a  share  of  50/.  in  the  wager,  on  OsbaU 
des ton's  side,  and  that  the  plaintiff  took  a  share  of  20/.  in  that  sum  from  the 
defendant.  Rattler  won.  Osbaldeston  received  the  stake,  and  paid  the 
defendant  the  50/.,  who  refused  to  pay  the  plaintiff  the  20/1,  but  offered  him 
15/.  The  present  action  was  brought  for  the  20/.  The  plaintiff  obtained  a 
verdict,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Humfrey  had  accordingly  obtained  a  rule  nisi,  upon  the  ground  that  the 
original  wager  was  illegal,  by  9  An.  c.  14  (a),  as  the  provisions  of  13  G.  2, 
c.  19,  and  18  G.  2,  c.  34  (by  which  horse-races  for  less  than  50/.  are  declared 
illegal),  apply  only  to  horse  races  on  the  turf,  and  not  to  trotting  matches  on 
the  high-road,  Whaley  v.  Pajot  (6),  ShilUto  v.  Theed  (c). 

Martin  now  shewed  cause. — It  is  admitted  that  the  race  was  illegal,  but 
this  action  is  not  brought  upon  the  wager,  but  to  recover  money  which  the 
defendant  has  actually  received  for  the  plaintiff's  use,  though  upon  an  illegal 
contract ;  the  defendant,  however,  cannot  set  up  the  illegality  of  that  contract 


(a)  Sec.  2  enacts,  that  "  any  person 
who  shall,  at  any  time,  by  playing  at 
cards,  dice,  tables,  or  other  game  or 
games  whatsoever,  or  by  betting  at  any 
of  the  games  aforesaid,  lose  the  sum  of 
10/.,  and  shall  pay  the  same,  the  person 
so  loping  shall  be  at  liberty,  within  three 
months,  to  sue  for  and  recover  the 
money  so  lost  from  the  winner,  &c." 
This  Statute  has  been  held  to  include 
hone-racing;  Goodburn  v.  Marlty,  2 
Stra.  1159;  that  was  an  action  to  re- 
cover 15/.  won  as  a  wager  on  a  hone- 
race,  and  it  was  urged  that  horse- 
racing  was  mentioned  in  the  previous 
statute,  16  C.  2,  c.  7,  and  omitted  in 
9  An.  c.  14;  but  the  Court  held  it  came 
within  the  general  words  "  other  game 
or  games."  From  the  previous  enu-i 
mention  of  "  cards,  dice,  and  tables/* 
k  might  have  been  supposed  the  Legis- 
lature meant  "  other  games,"  eptsdem 
generis;  and  certainly,  in  common 
parlance,  it  is  not  usual  to  speak  of 
"  playing  at  a  game"  of  horse-racing. 
According  to  a  MS.  note  of  this  case, 
supplied  by  Mr.  Nolan,  "  it  was  ob- 
jected, that  inasmuch  as  a  late  statute 
(13  G.  %  c.  19)  was  made  against  horse- 
racing,  that  is  an  argument  that  horse- 


racing  was  not  prohibited  by  any  of  the 
former  laws,  for,  if  it  were,  this  statute 
need  not  have  been  made,  and  therefore, 
it  was  said,  it  could  not  be  within  the 
statute  9  An.  But  to  tl.is  it  was  an- 
swered by  the  Court,  that,  though  horse- 
racing  might  not  be  unlawful,  yet, 
betting  at  horse-races  was  so,  and  that 
the  late  Act  of  Parliament  speaks  only 
of  running  of  horses  or  horse-racing, 
but  speaks  nothing  of  betting  at  horse- 
races, which  is  the  present  case :"  but 
the  Statute  of  Anne  says,  that  money 
lost  by  playing  at  certain  games,  or  bf 
betting  "at  any  of  the  games  afore*  ' 
raid,  may  be  recovered  by  action;"  if,  j 
therefore,  horse-racing  were  not,  by  this 
Statute,  rendered  an  unlawful  game  to 
play  at,  it  is  not  easy  to  see  how  betting 
at  it  became  unlawful.  The  decision, 
however,  has  been  recognized,  and  acted 
upon  as  settled  law ;  see  per  fV\llet% 
C.  J.,  in  LynaU  v.  Longbotkam,  2  Wila, 
38;  Blaxton  v.  Pye,  to.  30  ;  Clayto* 
v.  Jennings,  2  W.  Bl.  786;  Bro%«et 
v.  Marriott,  1  H ode.  383;  2  Hodg.l36 
2  Bing.  N.  C.  4?3;  2  Scott,  703. 

(A)2B.  &P.  51. 

(cj5M.&P.  303;  S. C. 7  Bing. 409 
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against  the  present  claim ;  Tenant  v.  Elliott  (<Q,  Farmery.  Russell  (e);  the  Common  Pleat. 
original  transaction  was  not  absolutely  void,  but  voidable  only,  Vaughan  v.       martin 
Wkitcomb  (/),  and,  as  the  plaintiff  did  not  require  the  aid  of  that  transaction  «• 

to  support  his  claim,  he  may  enforce  it  at  law,  Simpson  v.  Blots  (g),  Cops 
t.  Rowlands  (A). — [Tindal,  C.  J. — Can  the  plaintiff  shew  that  the  money  was 
received  to  his  use,  without  unrolling  the  whole  contract,  and  shewing  its 
illegality?] — If  the  defendant  mean  to  insist  upon  the  illegality,  it  ought  to  have 
been  pleaded,  and  cannot  be  given  in  evidence  under  the  general  issue ;  R.  //., 
4W.4  (i ).     The  jury  have  found,  as  matter  of  fact,  that  the  money  was 
received  to  the  plaintiff's  use. — [Coltman,  J. — The  question  is,  can  it  be 
said  to  be  received  to  the  plaintiff's  use,  if  received  upon  an  illegal  contract? 
—Tindal,  C.  J. — Whether  money  has  been  received  to  the  plaintiff's  use,  is 
often  a  complicated  question  of  law,  built  up  upon  independent  facts. — Bo- 
umquet,  J. — The  difficulty  here  is,  that  the  plaintiff  cannot  shew  the  contract 
at  all  without  shewing  its  illegality.] — If  thu  contract  be  void,  still  that  must 
be  pleaded,  as  in  the  case  of  a  contract  made  by  a  married  woman. — [  Tindal, 
C.  J.— But  here  the  plaintiff,  in  order  to  make  out  his  own  case,  must  shew  him- 
self a  party  to  a  void  contract ;  can  he  shew  the  receipt  of  the  money  by  the 
defendant,  without  fixing  a  wound  in  his  own  side,  from  which  he  cannot 
recover?] — The  Court  cannot  judicially  see  that  the  contract  is  illegal. 
Suppose  it  were  a  case  of  goods  sold  and  delivered  on  an  illegal  contract. — 
[Tmdal,  C.  J. — In  that  case,  there  would  be  a  direct  contract;  here,  the  con- 
tract between  the  plaintiff  and  defendant  is  implied  from  the  circumstances 
of  tiie  case;  and  do  not  they  shew  illegality  in  the  transaction  ?] — The  rule  is 
imperative  as  to  the  necessity  of  pleading  the  illegality  of  the  transaction.    In 
fott*  v.  Sparrow  (J)  it  was  held,  that  the  illegality  of  work  and  labour 
done  could  not  be  given  in  evidence  under  the  general  issue,  but  must  be 
pleaded,  although  the  illegality  were  essential,  and  not  merely  inferential     At 
common  law,  the  money  would  have  been  received  to  the  plaintiff's  use; 
*oj  Statute  that  makes  it  otherwise  should  have  been  pleaded.     Solly  v. 
Xrisk  (k)  may  be  cited  on  the  other  side,  but  it  does  not  apply ;  for  there 
the  plea  was  held  bad,  as  amounting  to  the  general  issue. 

ffwnfrey. — The  plea  of  non-assumpsit  raises  the  issue,  whether  the  receipt 
of  the  money  was  a  receipt  in  law  to  the  use  of  the  plaintiff;  it  puts  in  issue 
*U  the  facts  from  which  the  defendant's  promise  is  to  be  implied. — [Boson- 
9***»  J- — The  rule  does  not  say  that  non-assumpsit  raises  the  issue  whether 
fe  receipt  were  legal.]— Suppose  the  case  of  a  married  woman  bringing  an 
Ktion  lor  money  received  to  her  use ;  the  instant  it  appeared  she  was  married, 
it  would  be  clear,  without  having  pleaded  the  coverture,  that  the  money 
**»  not  received  to  her  use.  In  an  action  by  an  apothecary,  it  is  no 
Kttssary  to  plead  that  the  plaintiff  was  not  a  certificated  apothecary. — 
[Rixcmquet,  J. — That  depends  upon  the  very  peculiar  words  of  the  Act  (J), 
which  require  an  apothecary  to  prove  that  fact  on  the  trial.] — If  the  facts  of 

W 1  B.  fc  P.  3.  (ft  Pleadings  in  particular  actions. 

(e)  I  B.  U  P.  296.  1.  Assumpsit,  1,  3. 

(/)2N.  B.  413.  (j)  1  Hod.  135;   S.  C.  3  D.  P.  C. 


fr) 7  Taunt.  246.  630;  I  N.  C.  594;  1  Sc.  578. 

J)2  Gale,  231 ;   S.  C.  2  M.  &  W.         (*)  2  C.  M.  &  R.  355;  S.  C.  1  Gale, 
l«  227;  4 D.  P.  C.  248. 

(0  55  G.  3,  e.  194,  s.  21 
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Common  Pleas,  this  case  were  expanded  by  the  defendant  on  the  record,  they  would  have 
Martin  amounted  to  the  general  issue,  Solly  v.  Neish.  In  Potts  v.  Sparrow,  the 
action  was  brought  upon  a  consideration,  which  was  prima  facie  good,  and 
the  defence  was  clearly  in  confession  and  avoidance ;  the  defendant  there  had 
to  shew  the  illegality  of  the  contract ;  but  here,  the  plaintiff  must  shew  the 
illegality  in  proving  his  own  case.  If  the  doctrine  contended  for  on  the  other  side 
be  correct,  it  would  be  necessary  to  plead  the  Statute  of  Frauds  in  every  case. — 
{Martin. — The  Statute  of  Frauds  stands  upon  the  same  footing  as  the  Apo- 
thecaries' Act ;  it  merely  requires  certain  evidence  to  be  adduced  at  the  trial.) 

Tinda!.,  C.  J. — Upon  consideration,  I  am  of  opinion,  that  the  objection 
which  the  defendant  insists  upon  against  the  plaintiff's  right  of  action, 
resolves  itself  into  a  question  of  illegality  of  consideration,  and  that,  as  such, 
it  ought,  under  the  new  rules,  to  have  been  pleaded.    The  first  rule  says, 
"  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  promissory 
notes,  the  plea  of  non-assumpsit  shall  operate  only  as  a  denial,  in  fact,  of  the 
express  contract  as  alleged,  or  of  the  matters  of  fact  from  which  the  contract 
or  promise  alleged  may  be  implied  by  law."    Here  is,  therefore,  a  brood 
distinction  between  actions  of  assumpsit  on  express  and  those  on  implied 
contracts ;  in  express  contracts,  the  plea  of  non-assumpsit  puts  in  issue  only 
the  fact  of  the  contract;  while  in  implied  contracts  it  puts  in  issue  the 
matters  of  fact  from  which  the  contract  is  implied  in  law.    There  are  examples 
given  of  each  class  of  cases ;  first,  of  express  contracts,  as  in  the  cases  of 
warranty,  &c.,  and  then  of  implied  contracts.    Among  these  examples  we 
have  the  following ;  "  In  an  action  of  indebitatus  assumpsit  for  goods  sold 
and  delivered,  the  plea  of  non-assumpsit  will  operate  as  a  denial  of  the  sale 
and  delivery,  in  point  of  fact."    Now,  let  us  pause  here  a  moment    Suppose 
in  action  brought  for  goods  sold  and  delivered,  arising  out  of  a  smuggling 
ransaction ;  I  think  it  is  clear  that  the  defendant  could  not  avail  himself  of 
toe  objection  as  to  the  illegality  of  the  contract  without  pleading  it.     The 
rule  proceeds,  "  in  the  like  action  for  money  had  and  received,  it  will  operate 
as  a  denial,  both  of  the  receipt  of  the  money,  and  the  existence  of  those  facts 
which  make  such  receipt  by  the  defendant  a   receipt  to  the  use  of  the 
plaintiff" — not  as  an  allegation  of  the  existence  of  facts  which  would  render 
the  receipt  not  a  receipt  to  the  use  of  the  plaintiff;  and  I  do  not  see  how  we 
can  infer  from  the  rule,  that  the  general  issue  is  to  raise  an  issue  in  law  as 
well  as  an  issue  in  fact;  or,  in  other  words,  that  it  should  perform    the 
double  issue  of  a  demurrer  and  a  plea.     Then  we  must  couple  the  third  rule 
with  the  first ;  the  third,  dealing  with  the  converse  of  the  proposition  laid 
down  in  the  first.    "  In  every  species  of  assumpsit,  all  matters  in  confession 
and  avoidance,  including  not  only  those  by  way  of  discharge,  but  those  which 
shew  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on    the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded ;  ex.  gr.,  infancy, 
coverture,  release,  payment,  performance,  illegality  of  consideration,  either 
by  statute  or  common  law ;"  here  we  may  stop ;  for  it  seems  to  me  impos- 
sible not  to  see  that  the  defence  in  this  action  is  an  "  illegality  of  consideration 
by  statute."    Taking,  therefore,  both  these  rules  together,  I  am  of  opinion 
that  the  defence  in  this  case  ought  to  have  been  pleaded.    The  present  case 
is  distinguishable  from  that  which  has  been  suggested  in  argument,    of  an 
action  for  money  received  brought  by  a  married  woman ;  as  in  that  case  it 
would  be  shewn  that  the  money  could  not  be  received  to  the  plaintiff's  use  * 


EASTER  TERM,  183&  197 

and  non-assumpsit  would  deny  the  existence  of  the  facts  necessary  to  con-  Gmmonjneas. 
stitute  the  receipt  by  the  defendant  a  receipt  to  the  plaintiff's  use. 

Park,  J. — As  this  is,  I  believe,  the  first  case  which  has  been  decided  upon 
this  particular  branch  of  the  new  rules,  it  is  to  be  wished  that  the  principle 
of  our  decision  should  be  well  understood.  I  have  been  some  time  of 
opinion,  that  the  language  of  the  first  of  these  rules  now  under  consideration 
was  too  general  to  be  restrained ;  the  words  are,  "  in  a/factions  of  assumpsit" 
and  then  there  are  express  exceptions  of  actions  upon  bills  and  notes,  which 
more  clearly  shews  that  the  rule  applies  to  all  others ;  and  further,  as  applicable 
to  this  case,  the  action  for  money  had  and  received  is  expressly  included  among 
the  examples  set  forth  to  illustrate  the  rule ;  and  it  is  laid  down  that,  in  that 
form  of  action,  the  plea  of  non-assumpsit  shall  be  considered  to  deny  "  both 
the  receipt  of  the  money  and  the  existence  of  those/acts  which  make  such  receipt 
by  the  defendant  a  receipt  to  the  use  of  the  plaintiff."  Then  there  is  the  third 
role,  which  has  been  already  adverted  to,  and  which  strengthens  this  view  of  the 
case.  The  object  of  these  rules  was  to  give  notice  to  the  parties  what  was 
intended  to  contest  in  the  action,  and  that  the  defendant  should  put  his  defence 
upon  the  record  for  that  purpose.  Formerly,  illegality  of  consideration  was 
a  defence  under  non-assumpsit ;  but  this  third  rule  expressly  provides  that 
"  illegality  of  consideration,  either  by  statmte  or  common  law,"  shall  be  specially 
pleaded ;  and  it  appears  clear  to  me,  that  the  present  defence  is  "  illegality 
of  consideration  by  statute  law." 

Bosanquet,  J. — The  defence  in  this  action  is,  that  the  transaction  is 
void  by  reason  of  its  illegality.  The  great  object  of  these  rules  was,  that  the 
plaintiff  should  know  what  objections  he  may  have  to  meet  at  the  trial. 
Now,  what  are  the  circumstances  of  this  case  ?  The  defendant  takes  a  share 
of  50/.  in  a  wager  between  two  other  parties,  who  are  strangers  to  this  action ; 
the  plaintiff  takes  a  portion  of  that  share,  amounting  to  20/. ;  the  party  in 
whose  wager  the  plaintiff  and  defendant  were  thus  both  interested,  wins,  and 
the  defendant  receives  his  50/. ;  then  the  question  is,  do  these  facts  make 
"such  receipt  by  the  defendant  a  receipt  (as  far  as  the  20/.  is  concerned), 
to  the  use  of  the  plaintiff?"  Undoubtedly  they  do,  unless  some  law  can  be 
shewn  by  which  the  transaction  can  be  shewn  to  be  illegal ;  then  it  is  said 
that  the  transaction  was  in  fact  illegal  under  the  Statutes  against  Gaming. 
What  is  this,  then,  but  setting  up  the  "  illegality  of  the  consideration  (of  the 
implied  contract)  by  statute  law  ?" 

Coltman,  J. — When  the  case  was  before  me  at  the  trial,  I  at  first  thought, 
looking  merely  at  the  first  rule,  that  the  ground  taken  up  by  the  defendant 
was  good,  and  that  there  was  no  necessity  to  plead  this  defence  specially ; 
but,  upon  considering  the  third  rule  also,  I  was  of  opinion  that  it  ought  to 
have  been  pleaded,  and  that  opinion  I  still  adhere  to,  upon  the  words  of  the 
third  rule,  that  "  illegality  of  consideration "  must  be  pleaded,  illegality  of 
consideration  being  an  answer  to  a  prima  facie  case.  In  the  case  put,  of  a 
plaintiff  in  an  action  for  money  had  and  received  being  a  married  woman, 
upon  the  proof  of  that  fact,  it  would  be  shewn  that  the  plaintiff  had  not  even 
a  prima  facie  case  (m). 

Rule  discharged. 

fa)  By  the  third  rule,  above  cited,  it  will  be  seen  that  coverture  must  be  specially  pleaded. 
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GmtmomPfaat.  YoUNO  V.  MaNTZ. 

Hoy  7. 

In  corenant       £JOVENANT  for  not  leaving  in  repair  certain  premises  demised  to  the 
a  house  k™^  defendant  in  1830. 

deSndaniTina         ^e  covenant  m  tne  'ea8e  was  *n  tne  usual  form>  to  k^P  th©  premises  in 
shew  the  good  and  tenan table  repair,  reasonable  wear  and  tear  excepted. 

C^i3b£  *       At  the   trial,  before  Coltman,  J.,  at  Guildhall,  after  last  Hilary  Term 
the  time  of  the    it  was  proved  that  the  bmildings  were  more  than  100  years  old.    It  was 
cannot  go  into    proposed  by  the  defendant  to  inquire  whether  some  particular  defects  in 
porticulan.         the  building  did  not  exist  in  1830,  at  the  time  the  defendant  entered ;  but 
the  question  was  objected  to  by  the  plaintiff's  counsel,  and  the  objection  wat 
allowed  by  the  learned  judge,  who  said,  that  the  defendant  might  shew, 
generally,  in  what  state  the  premises  were  at  the  time  he  entered,  but  that 
he  could  not  be  allowed  to  go  into  particulars.     The  dilapidations  proved 
amounted  to  155/.    The  plaintiff  obtained  a  verdict  for  55/. 

Byles  had  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  improper 
rejection  of  evidence. 

Bassett  was  to  have  shewed  cause,  but,  after  referring  to  Stanley  v. 
Towgood  (a),  was  stopped  by  the  Court. 

Byles  and  Hindmarsh,  in  support  of  the  rule. — The  defendant  was  only 
bound  to  keep  the  premises  in  the  state  in  which  they  were  at  the  time  of 
the  demise,  Gulteridge  v.  Munyard  (b).  The  defendant,  therefore,  had  a 
right  to  inquire  what  the  particular  defects  were  at  that  time. 

Tindal,  C.  J. — I  see  no  reason  for  disturbing  the  verdict  in  this  case.  The 
defendant,  at  the  trial,  was  allowed  to  go  into  general  evidence  to  shew  the 
state  of  the  premises  at  the  time  he  entered,  but  was  not  permitted  to  inquire 
whether  some  of  the  particular  defects  complained  of  did  not  exist  at  that 
time ;  and  this  I  think  was  a  just  and  proper  decision.  The  covenant  in 
question  is  intelligible  enough;  that  the  tenant  shall  keep  and  leave  the 
premises  in  good  and  tenan  table  repair,  reasonable  wear  and  tear  excepted; 
and  there  must  be  such  an  understanding  of  this  covenant,  that  the  jury  must 
look  at  what  was  the  general  state  of  the  premises  at  the  time  the  tenancy 
commenced  ;  for  the  landlord  is  not  to  have  a  new  house  for  an  old  one.  In 
this  case  1  think  justice  has  been  done ;  it  was  proved,  by  the  schedule  of 
dilapidations,  that  it  would  have  cost  155/.  to  put  the  premises  into  thorough 
repair,  and  the  jury  gave  the  plaintiff  a  verdict  for  65/.,  taking,  probably,  the 
age  of  the  premises  into  their  consideration. 

Park,  J. — Of  the  same  opinion. 

(a)  2  Hod.  132:  S.  C.  3  Bing.  N.  C.  (A)  1  Mo.  &  Rob.  334;  S.  C.  7  C.  & 
4;  3Sc.  313.  P.  129. 
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Coltman,  J.  (e\ — It  is  a  relaxation  of  the  rigour  of  the  covenant,  to  allow    Comwm  P*w. 
an?  evidence  of  this  nature ;  but  persons  must  be  supposed  to  enter  into        Young 
such  a  covenant  with  respect  to  the  state  of  the  premises  at  the  time  of  the        yJ^z 
demise ;  that  is,  as  to  their  general  state ;  for  it  cannot  be  allowed  that  a  tenant 
should  go  into  evidence  as  to  the  state  of  every  beam  or  lath  about  the  house. 
The  allowance  of  any  evidence  is  not  so  much  a  matter  of  strict  law,  as  of 
convenience  and  good  sense. 

.  Rule  discharged. 

(c)  Bosanquet,  J.,  was  absent       ;L 


Wolfe  v.  Hooper.  m*,  7. 

'PHIS  was  an  action  of  assumpsit  for  work  and  labour,  and  money  paid ;  Io  an  action,  in 

to  which  the  defendant  pleaded  the  general  issue;  the  Statute  of  Limita-  «ieadln»in-e 

tions ;  payment,  and  a  set-off.     A  verdict  had  been  entered  by  consent  for  consistent 

the  plaintiff,  the  cause  being  referred  to  a  barrister  to  certify.     The  arbitrator  ntad^rer- 

hid  certified  that  the  verdict  should  be  entered  for  the  defendant  generally,  diet  wm  found 

and  the  cause 

Talfourd.  Serjt,  on  a  former  day  in  this  Term,  had  obtained  a  rule  nisi  j^^Kor* 

to  amend  this  certificate  by  entering  the  verdict  for  the  defendant  on  the  ™th  liberty  to 

general  if  sue,  and  upon  the  plea  of  the  Statute  of  Limitations,  and  for  the  that  nVcould 

puiot iff  upon  the  two  other  issues.  JTreSict^  tha' 

should  be 

R.  F.  Richards  shewed  cause. — He  contended  the  certificate  was  correct,  JS^foMhe" 

the  only  point  in  the  cause  being,  whether  anything  was  due  from  the  de-  defendant,  but 

feodant. — [Ttndai,  C.  J. — The  reference  of  "  this  cause/'  means,  all  issues  ordered  the 

in  this  cause.]— If  the  plaintiff  is  not  entitled  to  anything,  the  verdict  ought  JSSSuntlie 

to  be  for  the  defendant  generally.  tame  way  that 

a  jury  must 

Talfourd,  in  support  of  the  rule. — The  real  meaning  of  the  order  of 
reference  is,  that  the  arbitrator  should  certify  on  each  issue ;  the  verdict, 
at  present,  is  upon  inconsistent  issues  ;  the  plea  of  nan  assumpsit  denying 
the  plaintiffs  claim,  and  the  plea  of  payment  admitting  it. 


have  found  it. 


TtNDAL,  C.  J. — In  good  sense,  and  I  see  no  reason  why  not  in  law  also, 
our  decision  ought  to  be  with  the  party  making  this  application.  Here  is  a 
eause  referred,  with  a  verdict  entered  for  the  plaintiff,  liberty  being  reserved 
to  the  arbitrator  to  set  aside  this  verdict,  and  enter  a  verdict  for  the  defendant ; 
tod  he  certifies  that  the  verdict  should  be  entered  for  the  defendant  generally 
The  order  of  reference  must  be  taken  secundum  subjectam  materiam  ;  and, 
as  the  arbitrator  was  put  in  the  place  of  a  jury,  he  ought  to  find  the  verdict 
in  the  same  manner  as  the  jury  must  have  found  it. 

Rale  absolute. 
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Common  Pleat. 

MayT 

A  broker 
having,  at  the 
request  of  his 
principal,  pur- 
chased some 
Spanish  bonds 
from  H.t  paid 
him  the  pur- 
chase-money. 
Hrld,  that  he 
might  sue  his 
principal  for 
money  paid, 
and  that  the 
latter  could  not 
set  up  as  a  de- 
fence that  the 
contract  with 
H.  was  not 
in  writing 
within  the  17th 
sec.  of  the 
Statute  of 
Frauds. 

Quaere,  whether 
a  contract  for 
Spanish  bonds 
is  within  that 
section. 


Pawle  v.  Gunn. 

ASSUMPSIT  for  money  paid.     Plea,  non-assumpsit  (a). 

The  cause  was  tried  before  Tindal,  C.  J. ;  when  it  was  proved  that  the 
defendant  had  authorized  the  plaintiff,  a  stock-broker,  to  purchase  some 
Spanish  bonds  for  him ;  that  the  plaintiff  accordingly  entered  into  a  contract 
of  sale  with  one  Hitchcock,  for  the  purchase  of  some  such  bonds,  to  be  de- 
livered at  a  future  time ;  that  such  contract  was  not  signed,  each  party  having 
merely  written  down  the  terms  of  the  contract  in  his  own  book,  and  that  the 
price  of  the  bonds  had  been  paid  by  the  plaintiff  to  Hitchcock.  It  also 
appeared  that,  by  the  custom  of  the  Stock  Exchange,  the  plaintiff  was  liable 
to  make  such  payments.     The  plaintiff  obtained  a  verdict. 

Currie,  in  Hilary  Term,  obtained  a  rule  nisi  for  a  new  trial,  upon  the 
ground  that  the  contract  was  not  signed  as  required  by  the  17th  sec.  of  the 
Statute  of  Frauds  (6),  foreign  bonds  being,  as  he  contended,  goods,  within 
that  section ;  he  cited  Pickering  v.  Appleby  (c),  and  Crull  v.  Dodton  (d). 
If  the  plaintiff  had  any  cause  of  action,  it  was  upon  an  implied  indemnity, 
and  he  should  have  declared  accordingly,  Spencer  v.  Barry  (e). 

Bompas,  serjeant,  and  R.  V.  Richards,  now  shewed  cause. — If  the  de- 
fendant meant  to  insist  upon  the  illegality  of  the  contract,  he  should  have 
pleaded  specially. — [  Tindal,  C.  J. — We  decided  that  point  the  other  day  (/). 
But  the  question  here  is,  not  as  to  the  illegality  of  the  contract,  but  whether 
the  subject  matter  of  the  contract  was  within  the  Statute  of  Frauds,  so  as  to 
require  the  contract  to  be  in  writing. — The  bonds  in  question  had  been 
delivered  by  Hitchcock  to  the  plaintiff,  and  the  money  for  them  had  been 
paid ;  the  contract,  therefore,  had  been  executed,  and  the  case  was  not  within 
the  Statute ;  besides,  although  these  documents  were  called  bonds,  they  were 
not  so  in  fact,  but  merely  evidence  of  a  debt  from  the  Spanish  government ; 
they  were  in  the  nature  of  foreign  stock,  which  was  unknown  at  the  time  of 
the  Statute  of  Frauds,  and  was  not  within  the  operation  of  that  Act;  Colt  v. 
Netterill (g).  But  the  applicability  of  that  Statute  is  beside  the  question; 
the  plaintiff  was  authorised  by  the  defendant  to  purchase  Spanish  bonds,  and 
had,  accordingly,  entered  into  the  contract  of  sale  with  Hitchcock,  in  fur- 
therance of  which,  he  paid  the  price  of  the  bonds  to  him,  as  he  was  bound  to 
do ;  this  was  money  paid  to  the  defendant's  use,  and  he  could  not  be  allowed 


(a)  There  were  other  pleadings,  but 
they  were  immaterial  to  the  point  de- 
cided. 

(b)  29  C.  2,  c.  3,  enacting,  that  "  no 
contract  for  the  sale  of  any  goods,  wares, 
or  merchandize  for  the  price  of  10/.  shall 
be  allowed  to  be  good,  except  the  buyer 
•hall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain, 
or  in  part  payment;  or  that  some  note 
or  memorandum  in  writing  of  the  said 


bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract 
or  their  agents  thereunto  lawfully  au- 
thorized. 

(c)  1  Com.  R.  354. 

(d)  Select   cases   in  Chancerv,  41; 
S.  C.  Eq.  Ca.  Abr.  51. 

(e)  1  Har.  &  Wol.  179 ;  S.  G  3  Ad.  & 
El.  331;  4Nev.  &  Man.  77Q. 

(/)  See  Martin  v.  Smith,  ante,  p.  194. 
V)  2  P.  Wms.304. 


\s 
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to  invalidate  the  contract ;  if  a  man  employs  an  agent  to  do  an  act,  which  he   Common  pz«* 
knows  must  be  inevitably  followed  by  another  act,  the  principal  must  be        pawlb 
considered  to  have  employed  the  agent  tor  such  second  act. 


Carrie,  in  support  of  the  rule. — The  bonds  in  question  were  "  goods " 
wi.hin  the  meaning  of  the  Statute  of  Frauds,  which  was  a  remedial  Act ; 
and  although  some  early  decisions  confined  its  operation  to  executed  contracts, 
Clayton  v.  Andrews  (h) ;  j*/et  later  cases  have  extended  it  to  executory  con- 
tracts; Rondeau  v.  Wyatt  (t),  Garbutt  v.  Watson  (J).  To  shew  that  the 
bonds  might  be  considered  "  goods,"  he  cited  Lord  Tenter  den's  judgment 
in  Bullock  v.  Dodds  (k) ;  MusseU  v.  Cook  (/),  Ford  v.  Shelden  (m),  Ryall 
v.  Rowles  (n),  Longman  v.  Tripp  (o),  Hornblower  v.  Pond  (p),  Cumming 
v.  Bailet/  (q),  York  v.  Twine  (r),  Caleys  Case  (*),  Willows  v.  Ball  (t)9 
sad  Heath  \.  Hall  (u). 

Tiwdal,  C.  J. — (After  referring  to  the  other  pleadings,  which  his  Lord- 
ship said  were  wholly  immaterial .  to  the  question  under  discussion,) — I 
look  at  the  record  as  containing  only  the  general  issue  to  a  count  for  money 
paid;  now,  in  order  to  maintain  his  action,  the  plaintiff  must  shew  a  payment 
by  him  made,  either  under  compulsion  for  the  defendant's]  benefit,  or  at 
the  defendant's  express  request ;  in  this  case  there  was  no  express  request 
for  the  actual  payment  of  the  money,  although  the  plaintiff  had,  at  the  de- 
fendant's request,  entered  into  a  contract  to  purchase  certain  Spanish  bonds; 
it  then  becomes  necessary  for  the  plaintiff  to  shew  that,  having  so  entered 
into  this  contract,  he  was  compelled  to  pay  the  money ;  and-  this  he  did  shew 
at  the  trial.  It  is  not  necessary,  therefore,  to  enter  into  the  question  as  to 
whether  this  war  a  contract  within  the  Statute  of  Frauds,  which  has  been 
ingeniously  argued  by  the  counsel  for  the  defendant.  I  am'  not  aware  of  arty 
case  where  it  has  been  held,  that  an  agent,  who  has  been  employed  to  enter 
into  a  contract,  and  has  been  allowed  to  make  a  payment  in  respect  thereof 
on  behalf  of  his  principal,  was  not  entitled  to  recover  the  money  so  paid,  h 
appears  to  me  it  would  be  against  justice  and  law  so  to  decide.  1  think, 
therefore,  that  the  money  must  be  considered  to  have  been  paid  to  the 
defendant's  use,  in  the  language  of  the  declaration,  "at  his  request ;"  as  sudh 
request  must  necessarily  be  inferred  from  the  circumstances  of  the  case  ;  and 
1  am  not  disposed  to  disturb  the  verdict. 


The  other  judges  concurred. 


(i)  4  Burr.  2101. 

(0  2ILBI.  65. 

(j)  5  B.  &  A-  613;  1  D.  fc  R.  219.1 

(l)  2  B.  &  A.  258, 276. 

(0  Pinch,  Prec.  in  Ch.  533. 

(■)  12  Rep.  1. 

(»)  1  Ves,  sen.  348;    1  Atk.  .165; 

iwa,.26a 


Rule  discharged. 

(o)  2  N.  R.  67. 

(p)  2  B.  &  A.  327. 

(?)  6fiing.363;  4  M.  &  P.  36. 

(r)  Cro.  Jac.  78.  - 

(«)  8  Rep.  32. 

(0  2  N.  R.  376. 

(u)  4  Taunt  326. 


GOKK. 


VOL  I. 
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caamo*pua$.  Poensgkn  and  another  v.  Chanter  and  Gray. 

Afay9. 

Where  an  JL  SSUMPSIT  for  money  received. 

erroneously  een  The  pl&>ntiflTs  had  entered  into  a  contract  with  the  defendant.  Chanter, 

commenced  for  fitting  up  a  steam-engine  with  a  "  patent  copper  fire-box,"  and  had  paid 

defendants,  950/.  in  respect  thereof;  the  agreement  was  signed  by  Chanter  "for  self  and 

notSbw  WiU  Co' ;"  he  had  also  ,eft  a  Printed  circular  at  the  plaintiffs  offices,  in  which 

the  nlaintiff  Chanter  and  Gray  were  mentioned  as  partners  in  a  patent  for  "  a  smoke-con- 

^fn^isfed^by  8Umm&  furnace."    The  contract  not  having  been  fulfilled,  the  present  action 
tne  defendants).  *was  brought  to  recover  the  950/.,  and  the  defendant,  Chanter,  had  been  held 

without  pay"*'  to   Da"  l   ^  was  afterwards  discovered  that  Gray  was  not  a  partner  with 

went  of  costs.  Chanter  in  the  "  patent  copper  fire-box"  concern ;  whereupon 


Wilde,  Serjt.,  obtained  a  rule  nisi,  for  leave  to  discontinue,  without  pay* 
went  of  costs. 

Saunders  shewed  cause.  The  affidavit  of  debt  which  had  been  made  by 
the  plaintiff's  attorney,  had  been  sworn  rashly,  but  that  was  no  reason  why 
the  plaintiffs  should  have  an  indulgence  shewn  them ;  there  had  been  nothing 
done  on  the  part  of  either  Chanter  or  Gray  to  mislead  the  plaintiffs  ;  for  the 
circular,  in  which  they  were  spoken  of  as  partners,  referred  to  quite  another 
subject  from  that  in  respect  of  which  the  contract  was  entered  into. 

Wilde,  in  support  of  the  rule. — The  plaintiffs  have  been  misled  by 
Chanter;  and,  at  any  rate,  Gray  has  been  put  to  no  inconvenience. 

Tindal,  G.  J. — The  plaintiff  has  always  a  right  to  discontinue  his  action; 
but  if  he  does,  the  defendant,  by  the  Statute  of  Elizabeth  (a),  is  entitled  to 
his  costs.  Cases  may  certainly  arise  where  a  plaintiff  has  been  misled  by 
the  defendant,  in  which  the  Comrt  would  allow  him  to  discontinue  without 
payment  of  costs ;  but  the  question  is,  has  there  been  any  such  misleading  in 
this  instance  ?  It  does  not  appear  to  me  that  there  has.  (His  Lordship  re- 
capitulated the^facts  of  the  case).  There  is  no  misinformation  in  all  this;  and 
there  does  not  appear  to  have  been  any  application  to  the  defendants  to 
ascertain  the  real  state  of  circumstances.  There  may  have  been  a  fairground 
for  the  plaintiff's  attorney  believing  that  the  defendants  on  the  record  were 
partners,  so  as  to  preclude  any  action  for  a  malicious  arrest ;  but,  in  the 
absence  of  all  misinformation  on  the  part  of  either  of  the  defendants,  we 
cannot  grant  the  indulgence  sought  by  the  plaintiff. 

Park,  J. — Although  there  is  no  ground  for  imputing  wilful  perjury  to 
the  party  who  made  the  affidavit  of  debt  in  this  case,  yet  I  must  say,  that  I 
think  oaths  are  often  taken  much  too  lightly,  and  that  such  has  been  the  case 
in  the  present  instance.  The  plaintiffs  ought  to  have  made  some  enquiries 
upon  the  subject.  And,  as  there  appears  to  have  been  perfect  bona  fides  on 
the  part  of  the  defendant,  the  plaintiff's  application  cannot  be  granted. 

(«)  8  El.  c.  %  t 
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Bosanqubt,  J. — The  plaintiffs  were  not  misled  by  any  culpable  act  on  the  Cbm«wm_PZ«*. 
flsrt  of  the  defendant.    The  printed  circular  and  the  agreement  shewed  that 
two  Grras  existed,  and  should  hare  put  the  pktintiffil  on  enquiry. 

Coltuan,  J.,  concurred. 

Rtde  discharged. 


Holmes  and  another  v.  Binine.  ifayio. 

ff*HE  plaintiffs  had  brought  the  present  action  as  the  public  officers  of  a  Where  two 

banking  company,  under  7  G.  4,  c.  40 ;  the  defendant  had  been  arrested,  J^^Jjj^ 
add  the  pleadings  had  proceeded  to  issue.  officers  of  a 

banking  com- 
pany, and    . 

Wilde,  SerjL,  on  a  former  day  in  this  Term,  had  obtained  a  rule  nisi  to  ty  ■*£  *  !* 
imend  the  writ,'  the  declaration,  and  the  issue,-  upon  payment  of  costs,  by  Act  (7  0. 4* 
striking  out  the  name  of  one  of  the  plaintiffs,  as  by  the  9th  section  of  the'  Jj^j  jj^ 
Act,  actions  might  be  instituted  in  the  name  of  any  one  of  the  public  officers  have  been 
of  a  banking  company;   the  former  A«t,  39  &  40  G.  3,  c.  28,  mentioned  oni^eten7  "^ 
fifteen  in  the  pluraL  and  thence1  the  mistake  had  arisen :  he  cited  Bdkef  v.  though  issue 

i7  ,  ^  had  been 

Acowf  («*).  joined,  the 

'Court  allowed 

Andrews,  Serjt.,  shewed  cause;  he  contended  the  plain  fiflk  ought  to  dis-  io\me£d\by 
continue,  aa  it  was  their  own  blunder.-  striking  out  one 

'  of  their  names) 

upon  payment 

Tindal,  C.  X — This  does  hot  appear  fo  be  an  unreasonable  application ;  of  eoftt8* 
it  is  made  to  prevent  expense,  and  the  defendant  cannot  be  in  a  worse  situa- 
tion by  acceding  to  it,  as  all  his  costs  will  be  paid  to  him. 

Rule  absolute! 

(a)  I  D.  P.  C.  616;  1  C.  &  M.  H2. 


Cox  v.  Cannes.  May  io. 

pRICS,  on  a  former  day  in  this  Term,  had  obtained  a  rule  nisi  to  set  If  a  prisoner 
aside  a  warrant  of  attorney  executed  by  the  defendant,  a  prisoner,  on  £^y  aThU 
the  ground  that  the  attesting  witness  was  ah  uncertificated  attorney,  and  attorney  to 
iamsdf  a  prisoner  (a) ;  and  that  these  facts  were  known  to  the  plaintiff  of  attorney?™ 

he  cannot  after- 

ftacock  shewed  cause ;  by  his  affidavits  the  plaintiff's  knowledge  of  the  aside  on  the 
Prefect*  was  denied;  and  it  further  appeared  that  the  defendant,  upon  being  f^J1!!^ 
told  that  he  must  have  an  attorney  present  on  his  part  at  the  execution  of  was  uneer- 
<fe  warrant  of  attorney,  sent  for  the  party  in  question,  who  attended,  and  {{m^ntass 
attested  on  his  behalf.    He  relied  upon  Jeyee  v.  Booth  (b\  *e  •*•*»  he 

r  *  v  '  was  not  aware 

of  that  fact  Semble,  that  the  fact  of  the  attorney  being  himself  a  prisoner  is  of  no  importance. 

(«)Se«IL  R,2W.4,r.  1,  s.  72.  (*)  1  R  &  P.  97. 
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/Vice,  in  support  of  the  rule. — The  fact  of  the  attesting  witness  being 
himself  a  prisoner,  is  of  importance,  and  it  has  been  decided  that  the  presence 
and  attestation  of  an  uncertificated  attorney  is  insufficient,  Verge  v.  Dodd  (c). 

Tindal,  C.  J. — The  present  case  is  not  to  be  distinguished  from  Jeye*  v. 
Booth,  except  that  here  there  was  no  actual  misrepresentation  by  the  de- 
fendant ;  the  fact  of  the  attorney  being  a  prisoner,  does  not  strike  me  as  being 
important ;  but,  at  any  rate,  the  defendant  ought  to  have  shewn  that  he 
himself  did  not  know  the  situation  of  the  witness  (d). 

Rule  discharged. 

(c)  Tidd,  N.  P.  279.  Woll.  &  Hodg.  69;  6  D.  P.  C.  296; 

(d)  See  Walker  v.  Gardner,  4  B.  &  Wallace  v.  Brock  ley,  1  Will.  Woll.  & 
Ad.  371;   Todd  v.  Gompertz,  1  Will.      Dav.  382;  5  D.  P.  C.  695. 


MaylO. 


A  derise  "  to 
my  sons  J,  and 
J.  my  estate 
that  I  now 
occupy,  to- 
gether with  the 
factory,  &c, 
thereon ; 
except  the 
house  I  now 
occupy,  Ac, 
which  I  give 
to  my  daugh- 
ters, M.  and 
A.  jointly, 
share  and  share 
alike:"— Held, 
that  the  daugh- 
ters took  all 
the  testator's 
interest  in  the 
premises 
excepted. 


Doe,  dem.  Knott  v.  Lawton  and  others. 

npHIS  was  an  action  of  ejectment ;  and  the  facts  were  turned  into  a  special 
case  for  the  opinion  of  the  Court. 

James  Knott,  of  Lees,  in  the  parish  of  Under  Lyne,  in  the  county  of  Lan- 
caster, by  his  last  will  and  testament,  signed  with  his  hand,  attested  and 
subscribed  in  his  presence  by  three  credible  witnesses,  and  bearing  date  the 
2d  February,  1824,  after  directing  payment  of  his  debts  and  funeral  and 
testamentary  expenses  and  giving  a  legacy  of  1/.  to  his  eldest  son,  John, 
(whom  he  appointed  his  executor),  made  a  devise  in  the  following  words : 
"  I  give  and  bequeath  to  my  sons,  James  and  Joshua,  my  estate  that  1  now 
occupy,  together  with  the  factory,  and  all  the  edifices  and  appurtenances 
thereon,  except  the  house  I  now  occupy,  and  five  yards  for  a  passage,  being 
together  eighteen  yards  in  front,  and  about  twenty  yards  back,  with  the 
cottages  thereon,  occupied  by  Daniel  Ctegg  and  Mr.  Cleverty,  and  all  other 
conveniences  thereon,  which  I  give  to  my  daughters,  Mart  ha  and  Alice,  jointly, 
share  and  share  alike." 

He  then  devised  to  his  daughter,  Martha,  a  smithy,  and  to  his  daughter, 
Alice,  a  plot  of  land,  and  building  thereon,  occupied  by  certain  persons  named, 
and,  after  charging  the  "estate  heretofore  given  to  his  sons"  with  certain 
payments,  particularly  specified  in  a  subsequent  part  of  the  will,  he  bequeathed 
to  Joshua  "  that  estate  or  tenement  lying  and  being  at  Hartshead,  occupied 
by  R.  F.,  which  I  hold  under  lease  from  the  Earl  of  Stamford  and  Warrington, 
during  the  term  of  my  lease."1' 

The  said  James  Knott  was,  at  the  time  of  making  his  will,  seised  in  fee- 
simple  of  all  the  premises  described  in  the  first  of  the  above  devises,  and  died 
seised  thereof  in  September,  1826,  without  having  revoked  or  altered  his  said 
will,  leaving  his  said  son,  John,  heir  at  law,  and  his  said  sons,  James  and 
Joshua,  him  surviving.  The  daughters,  Martha  and  Alice,  both  survived 
the  testator.  Martha  is  still  living,  but  Alice  died  in  August,  1836,  leaving 
her  husband,  James  Mellor,  and  one  son,  born  of  the  marriage,  her  sur- 
viving. 

John  Knott,  the  testator's  eldest  son  and  heir  at  law,  died  in  the  life-time 
rf  Alice,  intestate  as  to  his  real  estate,  and  without  leaving  lawful  issue  ;  and 
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thereupon  James  Knott,  the  lessor  of  the  plaintiff,  being  the  testator's  second   Cmmm  Pleae. 
son,  became  and  wa6  the  heir  at  law,  as  well  of  the  testator,  James  Knott,  as      1)OEf  dem 
of  the  said  J« hn  Knott.  Knvott 

The  defendants  were  the  tenants  in  possession  of  the  premises  which  were  i  awton. 
so  devised  as  above-mentioned  by  the  testator  to  his  "  daughters,  Martha 
and  Alice  jointly,  share  and  share  alike."  And  the  defendants,  disclaiming 
the  title  of  the  lessor  of  the  plaintiff,  claimed  to  hold  the  said  premises  ad- 
versely to  the  lessor  of  the  plaintiff,  and  as  tenants  thereof  to  the  said  James 
MeUor,  and  the  said  Martha,  or  one  of  them. 

The  lessor  of  the  plaintiff  contended,  that  under  the  above  devise,  the 
&ughters  of  the  testator,  Alice  and  Martha,  took,  as  tenants  in  common, 
only  estates  for  life  in  the  devised  premises,  and  that,  upon  the  death  of 
Alia,  the  lessor  of  the  plaintiff  as  heir  at  law,  as  aforesaid,  became  and  was 
entitled  to  an  undivided  moiety  of  the  said  premises,  or  that  the  lessor  of  the 
plaintiff  was  entitled  thereto,  or  to  part  thereof,  as  joint  devisee  in  fee  in 
remainder,  with  his  brother,  Joshua  Knott,  ander  the  above  devise. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  was 
entitled  to  recover  in  this  action.  If  the  Court  should  be  of  that  opinion, 
then  the  defendants  agreed  that  judgment  should  be  entered  against  them  by 
confession  for  is.  damages.  And  if  the  Court  should  be  of  opinion  that 
the  plaintiff  was  not  entitled  to  recover  in  this  action,  then  the  lessor  of 
the  plaintiff  agreed  that  a  judgment  should  be  entered  against  the  plaintiff 
of  nolle  prosequi. 

The  case  was  argued  in  Hilary  Term,  by 

Wilde,  Serjt.,  for  the  lessor  of  the  plaintiff.  Both  the  sons  and  the 
daughters  took  only  an  estate  for  life;  where  the  word  "estate"  is  used 
in  a  will,  unrestrained  by  other  words,  it  is  descriptive  of  the  testator's 
interest,  and  not  merely  of  the  corpus  of  the  property ;  and  in  that  case, 
whatever  interest  the  testator  may  have  had  in  such  estate,  passes  to  the 
devisee;  but  where  it  is  used  with  words  of  locality,  the  intention  of 
the  testator  is  to  be  sought  from  the  general  tenor  of  the  will,  and  the 
word  "estate"  may  be  construed  to  mean  the  corpus  of  the  property,  so 
as  to  confer  on  the  devisee  an  estate  for  life  only,  as  the  Courts  will  not 
disinherit  the  heir  unless  express  words  of  limitation  are  used,  or  expressions 
which  beyond  all  doubt  shew  the  testator's  intention  to  give  an  estate  in  fee 
to  the  devisee ;  the  rule  is  so  laid  down  by  Mansfield,  C.  J.,  in  Doe  v. 
Child  (a).  Such  intention  cannot  be  presumed  in  this  case,  as  the  testator, 
though  he  only  left,  his  eldest  son  a  legacy  of  1/.,  has  shewn  his  confidence  in 
him  by  appointing  him  executor;  and  the  smallness  of  the  legacy  was  pro- 
bably owing  to  the  fact,  that  the  testator  contemplated  that  the  remainder 
would  pass  by  his  will  to  his  heir.  The  description,  therefore,  limits  the 
effect  of  the  word  u  estate ;"  in  favour  of  this  construction  are  the  cases  of 

(a)  IN.  R  345.    Henceforward  the  construed  to  pass  the  fee  simple,  or 

contrary  rule  will  prevail ;  as  by  1  Fie.  other  the  whole  estate  or  interest  which 

c.  26,  r  28,  "  where  any  real  estate  shall  the  testator  had  power  to  dispose  of  by 

W  devised  to  any  person  without  any  will  in  such  real  ebtate,  unless  a  contrary 

vords  of  limitation,  such  devise  shall  be  intention  shall  appear  by  the  will." 
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Comwm  Pleas.  Pettiward  v.  Prescolt  (b) ;  Roe,  d.  Kirby  v.  Holmes  (c)  ;  Doe,  A  Swell  v. 
Ito?7L  Parr***  00  J  #<*>  <*  ATom*  v.  71* c*er  (e) ;  Gwillim  v.  GwUlim  (J) ;  Doe,  d, 
Know1,  Ashby  v.  £ai/i*«  (^) ;  Goodright,  d.  Drewry  y.  B«mwt  (A) ;  and  Doe,  d. 
^wxow.  Wi»  ▼•  ^«  (0-  In  Gardner  v.  Harding  (J),  and  Gall  v.  j?f <&nfe  (A),  it  was 
assumed  that  Pettiward  v.  Prescott  was  overruled  by  Aoe,  d.  CAiM  v. 
fPn?A/  (/),  and  Randall  v.  TWAm  (m);  but,  in  fact,  that  case  wis  not 
brought  under  the  consideration  of  the  Court  on  either  of  those  occasions. 
In  the  latter  part  of  this  will,  the  testator  leaves  to  his  son,  Joshua,  his  estate 
at  Hartshead,  during  the  term  of  hie  feaee.  It  is  clear  that,  in  this  instance, 
he  uses  the  word  *•  estate  "  merely  to  designate  the  property ;  as  he  afterwards 
adds  the  interest  he  intends  to  pass,  namely,  the  residue  of  his  term ;  if,  there- 
fore, the  Court  adopt  the  construction  of  the  word  "  estate  "  to  be  contended  for 
on  the  other  side,  with  reference  to  the  devise  to  the  daughters,  they  will  have 
to  put  a  different  construction  on  the  same  wora\  in  the  same  instrument, 
which,  though  it  may  be  dpne  in  cases  of  necessity,  the  Courts  are  always 
anxioms  to  avoid. 

MeUor,  for  the  defendants.  The  doctrine  that  the  heir  is  to  be  favoured, 
may  be  considered  as  exploded ;  Doe,  d.  Wiekham  v.  Turner  (n),  Toldervy  v. 
Colt  (0),  and  the  onus  in  this  case  lies  upon  him  to  shew  that  the  intention 
pf  the  testator  was  to  give  the  remainder  tp  him,  as  he  seeks  to  narrow  the 
prdinary  and  pbvious  meaning  of  the  words  used  in  the  will.  The  heir  un- 
doubtedly has  a  prima  facie  title,  but  that  title  is  upset  in  the  present  case 
by  a  better,  namely,  a  devise  under  a  will ;  in  which  the  Court  will  endeavour 
tp  ascertain  the  intention  pf  the  testator,  as  there  are  no  words  of  sp  inflexible 
a  nature,  as  will  not  bend  tp  that  intention,  when  it  can  be  collected  from  the 
context  of  the  will ;  Jfoe  v.  Pattison  (p) ;  Denn,  d.  Bridam  v.  Page  (q) ', 
Wilce  v.  Wilce  (r) ;  Edwards  v.  Barnes  (*).  The  intention  here  would 
rather  seem  to  be  to  disinherit  the  heir,  as  the  testator  has  left  him  merely  a 
nominal  legacy.  Pettiward  v.  Prescott  has  always  been  considered  as  over- 
ruled ;  and  it  is  only  the  opinion  of  one  judge,  hpwever  eminent ;  against  which 
there  are  the  opinions  of  twelve  other  judges,  ft  has  been  repeatedly  decided, 
that  the  word  "  estate,"  unless  expressly  narrowed  by  the  context,  will  carry 
the  fee ;  Ibbetson  v.  Beck  with  (t) ;  Tuffnell  v.  Page  («) ;  Roe,  d.  Child  v. 
Wright  (r) ;  Holdfast  v.  Marten  (w) ;  Roe,  d.  Attport  v.  Bacon  (a?)  ;  UthwaU 
v.  Bryant  (y)  ;   Randall  v.  Tuchin  (e) ;  Chichester  v.  Oapendon  (a) ;  Qard- 


lb)  7  Vea.  541.  (*)  2D.&R.  898. 

(c)  2  Wilt.  80.  (o)  1  M.  &  W.  250. 

(rf)  3  B.  &  Ad.  463.  (p)  16  Ea.  221. 

(e)  3  B.  &  Ad.  473.  iq)  1  B.  &  P.  261,  n. 

(f)  5  B.  &  Ad.  22;    2  N.  &  M.  (r)  7  Bing.  664;  5  M  fc  P.  682. 
247.  (0  2  N.  C.  252;   1  Hodg.  293;  2 

f)  2  C.  M.  &  R.  23 ;  I  Gale,  135.  Scott,  41 1. 

I)  11  Ea.  220.  (0  Ca.  Temp.  Talb.  157. 

h)  5  Ad.  &  El.  3J7.  M  2  Atk.  37. 

)  3  Moo.  565.  (v)  lit  supra. 

j)  8  Bing.  323 ;   1  Mo.  &  S.  466;  (to)  1  T.1L  411. 

Juas.  &  Mvlne,  540.  (*)  4  M.  &  S.  366. 

I)  7  Ea.  259.  (y)  6  Taunt.  317. 

m)  2  Marsh.  113;  S.  C.  6  Taunt.  (2)  Ut  supra. 

(a)  4  Taunt.  176;  S.  C  4Djw.  92l 
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Dor,  dem. 
Knott 

Lawtow. 


ur  v.  Harding  (6) ;  Richardson  v.  Hood  (e) ;  Bailis  v.  Gale  (d).  It  is  OmmmFUas. 
most  important  to  observe  the  collocation  of  the  words ;  and  the  word  "  estate" 
most  be  taken  to  override  the  whole  sentence ;  Goff  v.  Howard  (e) ;  Grav- 
is* v.  Atkinson  (/).  Grail  v.  Esdaile  (g),  goes  further  than  the  present 
cue;  and  it  has  never  yet  been  overruled  or  shaken  by  any  subsequent 
decision.  The  result  is,  first,  that  the  testator's  two  sons,  James  and  Joshua, 
took  all  the  testator's  interest  in  the  premises  devised  to  them,  by  force  of 
the  word  "estate;"  secondly,  that  nothing  included  in  the  "exception,"  did 
so  pass ;  and,  thirdly,  that  the  daughters  took,  in  every  thing  so  excepted, 
the  same  interest  as  the  testator  had. 


Wilde,  in  reply. — The  word  "estate"  has  a  known  legal  meaning,  and 
the  question  is,  whether  the  testator  is  to  be  considered  as  not  having 
used  it  in  that  meaning.  Where  a  testator  uses  a  definite  legal  expression, 
it  would  require  very  strong  circumstances  to  induce  the  Court  to  put  a 
different  meaning  upon  such  expression,  in  order  to  carry  out  the  assumed 
in  Jen  (ion  of  the  testator.  There  is  no  decision  that  the  heir  can  be  disin- 
herited, without  express  words  of  intention.  The  Court  will  probably  not  be 
disposed  to  extend  the  case  of  Gall  v.  Esdaile  (A). 

Cur.  adv.  vult. 

Miliar,  afterwards,  in  this  Term,  referred  the  Court  to  Doe,  d.  Hickman 
r.  Uaslewood  (t),  and  Doe,  d.  Pratt  v.  Pratt  (j). 

TttDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. — In  the  course  of 
the  argument  in  this  case,  the  only  question  that  has  l>een  made  has  been, 
whether,  upon  the  proper  construction  of  the  will  of  James  Knott,  his  daugh- 
ters Martha  and  Alice,  took  in  fee  or  for  life  only. 

The  word  estate  in  a  will  has  been  held,  in  a  series  of  cases,  at  once  so 
numerous  and  so  uniform,  to  extend  to  the  quantity  of  interest  which  the 
testator  has  in  the  land  devised,  that  the  general  rule  is  laid  down,  that  it 
shall  carry  a  fee  where  the  testator  has  a  fee,  unless  the  intention  is  broken  in 
upon  by  other  expressions  in  the  will ;  clearly  shewing,  that  it  is  intended  to 
give  it  a  more  limited  construction.  And  the  cases  shew  that,  in  order  to 
give  it  a  restricted  sense,  it  is  not  enough  that  it  is  accompanied  by  words 
which  shew  it  to  point  also  to  local  situation,  or  to  make  it  referable  to  the 
corpus  of  the  land  devised.  This  appears  from  the  instance  so  frequently 
referred  to  of  the  devise  of  "  my  estate  at  Ashton  /"  or,  as  it  was  stated  by 
he  Court,  to  be  the  same  in  legal  construction,  of  "  my  Ashton  estate,"  Chi- 
chester v.  Oxenden  (k) ;  and  again,  the  devise  of  "  all  my  estate,  lands, 
&c,  called  or  known  by  the  name  of  the  Coal  Yard,  in  the  parish  of  St 
Giles*,  London,"*  Roe,  d.  Child  v.  Wright  (/) ;  in  both  which  cases,  the  word 
estate  was  held  to  carry  a  fee.    And,  looking  to  the  words  of  the  will  now 


(a)  3  Moo.  565. 

(c)  7  Taunt  35 ;  2  Marth,  359. 

6  Cnii«,  Di*.  214. 

Roll.  Rep.  368;  3  Bulst  127. 
"  Wilt.  333. 
(g)  Ut  supra. 


\€)  *  J 
(d)Bt 
(e)  Ro 


(h)  Ut  supra. 

(i)  6  A.  &  E.  167. 

( j)  6  A.  fe  E.  180, 

(k)  4  Taunt.  176;  4  Dow.  92 

(0  7  Ea.  259. 
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before  us,  we  think  the  devise  to  the  testator's  two  sons,  James  and  Joshua, 
of  '  my  estate  that  J  now  occupy,  together  with  the  factory,  and  all  the 
edifices  and  appurtenances  thereon/9  clearly  falls  within  the  general  rule,  and 
if  there  had  followed  no  exception,  would  have  carried  a  fee  in  the  whole 
estate,  with  every  building  upon  it,  to  his  two  sons.     And  we  think  the  ex- 
ception out  of  the  devise,  under  which  the  daughters  claim,  does,  by  necessary 
intendment,  carry  the  same  quantity  of  estate  as  that  from  which  it  is  excepted. 
Out  of  the  devise  to  his  two  sons  of  the  estate  he  occupies,  the  testator 
excepts  "  the  house  I  now  occupy,  with  the  cottages  thereon,  occupied  by 
Clegg  and  Cleverly,  and  all  other  conveniences  thereon"    And  if  a  contrary 
construction  should  be  adopted,  and  it  should  be  held  that,  because  the  tes- 
tator has  used  in  the  exception  the  words  house  and  cottages  thereon,  he  only 
intended  an  estate  for  life  to  the  daughters,  a  similar  construction  ought  to 
be  put  on  the  words  of  the  devise  to  the  sons,  "  with  the  factory  and  all  the 
edifices  and  appurtenances  thereon  /'  but  this  would  lead  to  a  consequence 
which  seems  contrary  to  the  intention  of  the  testator,  namely,  that  the  sons, 
James  and  Joshua,  should  take  the  fee  in  the  estate  he  occupied,  but  only 
take  an  estate  for  life  "  in  the  factory  and  all  the  edifices  and  appurtenances 
thereon,"  which,  upon  their  death,  should  go  over  to  the  eldest  son  and  heir 
at  law ;  whilst,  under  the  same  construction,  the  two  devisees,  James  and 
Joshua,  upon  the  death  of  their  sisters,  would  take  the  house  and  cottages  on 
the  estate  occupied  by  the  testator  in  fee ;  a  construction  which  appears  to 
us  to  be  unreasonable.    But,  looking  at  the  devise  generally,  we  think  it 
amounts,  in  effect,  to  this — that  he  gives  so  much  of  the  estate  he  occupied  as  he 
describes,  to  his  two  sons,  and  the  remainder  of  the  estate  to  his  two  daughters. 
Some  reliance  was  placed  in  argument  upon  the  circumstance  that,  in  a 
subsequent  part  of  the  will,  the  testator  has  devised  to  one  of  his  sons,  by 
the  same  word,  estate,  certain  premises  in  which,  he  states  in  his  will,  that  he 
had  a  leasehold  interest  only.     The  terms  of  that  devise  are,  "that  estate  or 
tenement  lying  and  being  at  Hartshead,  occupied  by  R.  F.t  which  I  hold 
under  lease  from  the  Earl  of  Stamford  and  Warrington,  during  the  term  of 
my  lease."    But,  as  it  appears  manifest  that,  in  this  particular  devise,  the 
testator  intended  the  word  estate  to  carry  the  whole  of  the  interest  he  had, 
we  cannot  draw  the  inference  from  it,  that  in  the  case  where  he  uses  that 
term  in  respect  of  lands  which  he  holds  in  fee,  the  general  meaning  of  the  term 
is  to  be  restricted  to  less  than  a  fee.     We  therefore  think,  under  this  devise, 
that  the  two  daughters  took  an  estate  in  fee,  and,  consequently,  that  a  nolle 
prosequi  must  be  entered.  4 

Judgment  for  defendants. 


April  XL 


Oram  v.  Parker. 


pigment  was    T^HIS  action  was  commenced  in  Hil  Term,  1833,  and  the  plaintiff  had  re- 
aPim  ^rhe  covered  judgment  in  the  following  Mich.  Term.    The  defendant  had 

Dlaintiff'a  at-     paid  the  damages  and  costs.     The  bill  made  out  by  the  plaintiff's  attorney 

torney,  in  hit 

pill  of  coats,  had  charged  for  entering  the  issue  and  judgment  upon  the  roll,  hut,  in  fact,  had  done 
neither.  The  defendant  wishing  to  enter  up  satisfaction  on  the  roll,  the  Court,  in  E.  T.t  1838,  or- 
dered the  plaintiff 'a  attorney  to  complete  the  isiue  and  carry  in  the  roll,  but  without  costs. 
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Bat  the  Court  made  the 


contained  the  usual  charges  for  the  entry  of  the  issue,  and  judgment  upon    Common  Pfcot, 

ibe  roll;  but  in  fact,  no  such  entries  had  been  made.     The  defendant,  being 

desirous  to  have  satisfaction  entered  up  on  the  roll,  had,  on  the  28th  of  Mareh, 

obtained  an  order  from  Lord  Abinger  (sitting  as  vacation  judge  at  chambers), 

that  the  plaintiff  should  bring  in  the  roll  at  the  costs  of  the  defendant;  but 

his  Lordship  had  intimated  that  he  would  alter  the  order  if  it  were  shewn,  to 

his  satisfaction,  that  the  plaintiffs  attorney  had  charged  for  the  entry.    Lord 

Abinger  did  not,  however,  again  attend  at  chambers. 

Francil/on  thereupon  had  applied  to  this  Court,  upon  an  affidavit,  stating 
the  above  circumstances,  and  obtained  a  rule  nisi  that  the  plaintiffs  attorney 
should  complete  the  issue,  and  carry  in  the  roll,  and  pay  the  costs  of  the 
present  application,  and  of  the  summons  before  Lord  Abinger, 

Martin  shewed  cause. — An  entry  of  the  issue  is  scarcely  ever  made,  in 
fret;  and,  if  not  done  in  the  first  instance,  the  defendant  has  no  right  to  call 
upon  the  plaintiff  or  his  attorney  to  have  it  done  after  a  lapse  of  two  or  three 
years.  The  costs  of  entering  the  issue  are  costs  between  attorney  and 
client,  and  not  costs  between  party  and  party ;  and  the  defendant  has  not 
shewn  that  he  has  paid  anything  in  respect  of  such  costs  ; 


Rule  absolute,  but  without  costs. 


Dykes  v.  Blake. 


Kay  10. 


rFHIS  was  an  action  to  recover  633/.  0*.  5d„  the  amount  of  deposit  and  Bj  particulars 

auction  duty  paid  by  the  plaintiff  to  the  defendant,  an  auctioneer,  on  w„  j^JibS 

the  purchase  of  some  property  at  Camberwe/l,  put  up  for  sale  at  Garraway's  as  a  cottage. 

coffee  house,  in  London,  on  the  20th  May,  1836.     At  the  trial,  before  Tindal,  ^iagear.<l° 

CL  J.,  at  the  sittings  for  London,  aaer  Hilary  Term,  1837,  a  verdict  was  found  ?**  wa7  0™r 

*     i        «  •     -**        i  •  i  •   •         /.   i-     ^  i      *  .i  r*  lot  13,  as  shewn 

lor  the  plaintiff,  subject  to  the  opinion  of  this  Court,  upon  the  following  Case  :  upon  a  plan 

Previously  to  the  time  of  the  sale,  printed  particulars,  with  conditions  of  p™t™Su™  ;the 

sale,  had  been  issued  to  the  public.     The  particulars  thus  issued,  contained  and  the  lot  was 

the  following  description  of  two  lots  (12  and  13):   "Lot  12,  the  celebrated  ?Ubjwt°tobH. 

Fountain  Cottage  (describing  it),  let  to  J.  M.  GerothwohL  Esq.,  upon  an  bwtY  for  th; 
*         i  /.        •  -  .*..  ~~       ,«.  purchaser  of 

igreeinent  for  a  lease  for  nine  years,  from  Midsummer,  1833.     The  covenants  lot  l  to  come 
io  the  agreement  will  be  read  at  the  time  of  sale.     The  purchaser  of  this  lot  JJJJS  ^mTir 
will  be  entitled  to  a  right  of  carriage  and  footway,  13  feet  in  width,  over  lot   certain  mains, 

drains,  and 
•ewers;  lot  13  was  described  as  "  a  first-rate  building  lot  of  freehold  ground,"  and  was  stated 
to  b*  "  subject  to  the  same  rights  of  way  and  passage,  and  other  rights  and  easements  over  the 
same,  as  are  now  enjoyed  under  the  existing  leases  of  the  Crescent  houses  (comprised  in  other 
lots),  and  subject  to  a  similar  reservation  for  the  purchaser  of  lot  1  in  respect  of  the  main,  &c, 
as  is  made  out  of  lot  12."  It  was  also  stated,  that  the  lease  of  lot  7  (one  of  the  Crescent  houses), 
might  be  seen  at  the  vendor's  offices,  and  would  be  produced  at  the  sale.  The  tenants  of  all  the 
"  Creteent  houses  "  had,  under  their  leases,  a  right  of  way  across  lot  13,  which  was  not  marked 
in  the  ptnn.  By  the  9th  condition  of  sale,  it  was  provided,  that  if  any  mistake  were  made  in 
the  description  of  the  premises,  such  mistake  should  not  annul  the  sale,  but  a  compensation 
should  be  given.  The  plaintiff,  having  purchased  lots  12  and  13,  for  separate  sums,  but  by  one 
contract  .—fl*W ;  first,  that  the  existence  of  the  right  of  way  was  not  sufficiently  disclosed; 
secondly,  that  it  was  not  a  case  for  the  application  of  the  compensation  provision ;  and,  conse- 

auently,  as  both  lota  were  purchased  by  one  contract,  thst  the  plaintiff  was  entitled  to  rescind 
te  whole  of  sucb  contract. 
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^Pfeofc  13,  on  the  northern  boundary  thereof,  as  shewn  upon  the  plan  (a) ;  bearing 
Dykes        ao^  Paying  one  moiety  of  the  expense  of  keeping  the  road  in  repair.    This 
••  lot  is  supplied  with  water  from  lot  1,  without  any  rent  or  payment  for  the 

same,  and  the  purchaser  will  be  entitled  to  have  water  supplied  as  heretofore 
from  lot  1,  until  Midsummer,  1842,  but  not  afterwards ;  and  the  lot  is  sold, 
subject  to  liberty  for  the  purchaser  of  lot  1  to  come  upon  the  premises  at  all 
reasonable  times  to  repair  the  main,  laid  from  the  reservoir  in  lot  1,  and  the 
drain  and  sewer  in  the  same  premises,  in  like  manner  as  reserved  in  lot  7." 

"  Lot  13 :  a  first-rate  building  plot  of  freehold  ground,  land-tax  redeemed, 
called  Crescent  Field,  lying  between  lots  10  and  12,  enclosed  from  the  grove 
by  an  ornamental  iron  fence,  to  which  it  has  a  frontage  of  86  feet,  besides 
another  frontage  of  about  90  feet  to  the  Crescent  Sweep,  as  shewn  upon  the 
plan.  Unquestionably  a  fine  situation  for  building  as  any  in  Camberxcell; 
together  with  the  stable-yard  and  planted  ground  in  the  rear,  including  two 
small  tenements.  The  entire  site  of  this  lot  comprehends  about  one  acre,  be 
the  same  more  or  less.  This  lot  will  include  the  ground  forming  part  of 
the  Crescent  Sweep,  comprised  within  the  boundary  of  lot  13,  by  the  line 
running  east  and  west  upon  the  plan,  subject  for  ever  hereafter  to  the  same 
rights  of  way  and  passage,  and  other  rights  and  easements  over  the  same,  as 
are  now  enjoyed  under  the  existing  leaset  of  the  crescent  houses,  and  subject 
to  a  similar  reservation  for  the  purchaser  of  lot  1,  in  respect  of  the  main 
from  the  reservoir,  and  the  drain  and  sewer,  as  is  made  out  of  lot  12." 

The  reservation  in  the  description  of  lot  7,  referred  to  in  the  description  of 
lot  US,  was  in  the  following  words : 

"  This  lot  is  to  be  supplied  with  water,  as  specified  in  the  description  of 
lot  1 ;  and  will  include  that  portion  of  the  ground  next  the  grove,  which  lies 
in  front  of  this  lot,  as  shewn  in  the  plan  by  the  line  drawn  from  east  to  west ; 
and  also  that  portion  of  the  planted  ground  on  the  east  side  of  the  gardens  of 
the  crescent  houses  which  lies  in  the  rear  of  this  lot,  as  also  shewn  on  the  plan 
by  the  line  drawn  from  west  to  east,  with  the  benefit  for  ever  hereafter  of  the 
same  rights  of  way  and  passage,  and  other  rights  and  easements  over  the 
residue  of  the  said  ground  next  the  grove,  and  the  said  planted  ground  in  the 
rear,  as  are  now  enjoyed  under  the  existing  leases  of  the  crescent  houses,  and 
on  the  same  terms  and  conditions,  subject,  nevertheless,  to  corresponding 
rights  and  easements  in  favour  of  the  other  crescent  houses,  and  to  liberty 
for  the  purchaser  of  lot  1  to  come  upon  the  said  planted  ground  at  all  reason- 
able times,  to  repair  the  main,  laid  from  the  reservoir  of  lot  1 ,  and  the  drain 
running  through  the  same  ground,  as  shewn  upon  the  plan,  expressly  re 
ferring  to  the  sewers,  drains,  and  watercourses,  produced  at  this  sale,  making 
good  any  damage  that  may  be  sustained  thereby.  And  the  conveyance  to 
the  purchaser  is  to  contain  all  proper  reservations,  covenants,  and  agreements 
for  the  above  purposes." 

The  particulars  of  lot  7  described  the  two  houses  comprised  in  that  lot  as 
let  on  lease  for  twenty-one  years,  from  Midsummer,  1826;  the  lease  to  be 
seen  at  Mr.  Gregson's  offices,  and  to  be  produced  at  the  sale.  The  particulars 
of  lot  8,  stated  the  reservation  as  in  lot  7,  "and  as  shewn  in  the  plan."  The 
particulars  of  lots  9  and  10,  referred  to  the  plans  in  the  same  words. 

The  particulars  issued  contained  both  a  plan  of  the  lots,  and  a  plan  of  the 
drains  and  sewers  referred  to  throughout  the  particulars, 
(a)  See  the  plan  annexed. 
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Tie  plaintiff  attended,  and  bid  at  the  sale ;  lot  12  was  knocked  down  to    Common  PUa*t 
him  for  the  sum  of  1,300/.,  and  lot  13,  for  the  sum  of  1,600/..  making,  together, 
the  nun  of  2,950/. ;  and  a  single  contract  of  purchase  for  both  lots,  was  signed 
at  the  foot  of  one  of  the  printed  particulars. 

The  tenants  of  all  the  eight  houses,  forming  what  are  called  the  crescent 
houses,  and  delineated  and  described  in  the  plan  annexed  as  lots  1 0,  9,  8, 
and  7,  had  a  right  of  way  across  lot  13,  to  the  extent  mentioned  in  the  passage 
printed  in  italics  in  the  following  clause,  which  was  inserted  in  the  leases  of 
all  those  houses ;  "  also  full  and  free  liberty  of  ingress,  egress  and  regress  to 
and  for  the  person  or  persons  for  the  time  being  occupying  the  said  messuage 
or  tenement  and  premises,  and  his  or  their  servants,  workmen,  and  others  in 
his  or  their  company,  or  without;  and  to  and  for  carriages  and  horses  to  him 
or  them  belonging,  or  by  him  or  them  retained  or  used,  at  all  times  during  the 
continuance  of  this  demise  in,  through,  over,  or  upon  the  road  made  and  leading 
to  and  being  in  front  of  the  said  messuages  or  tenements,  from  the  gate  placed 
next  the  grove  at  the  north-west  end  of  such  road,  to  the  gate  placed  at  the 
south-west  end  thereof;  and  also  full  and  free  liberty  of  way,  and  passage  to 
and  for  such  person  or  persons  for  the  time  being  occupying  the  said  messuage 
or  tenement  and  premises,  and  his  and  .their  respective  families  (not  being 
servants)  and  friends,  in,  along,  and  over  the  walk  of  six  feet  wide,  made  and 
now  being  in  the  rear,  and  lying  to  the  east  of  the  ground  inclosed  by  wire 
fences,  as  the  garden  ground,  or  ground  to  be  occupied  with  such  several 
houses ;  the  same  walk  having  been  provided  and  set  out  as  a  promenade  or 
walk  for  the  use  of  the  inhabitants  of  all  the  said  houses  and  their  respective 
families  (not  being  servants),  and  extending  from  the  north-east  corner  of  the 
wall,  inclosing  the  garden  ground  of  the  messuage  or  tenement  hereby  de- 
mised or  intended  so  to  be,  to  the  south-east  corner  of  the  fence  which  incloses 
the  garden  ground  in  the  rear  of  the  southernmost  of  the  eight  houses ; 
and  also  full  and  free  liberty  to  and  for  such  per  eon  or  persons  for  the  time 
being  occupying  the  said  messuage  or  tenement  and  premises,  and  his  wife, 
children  and  friends  in  their  or  one  of  their  company  to  pass  and  repass  on 
the  path  commencing  at  the  end  of  the  said  walk,  and  leading  to  the  stable- 
yard  near  thereto,-  and  also  full  and  free  liberty  to  and  for  the  servants  of 
such  person  or  persons  so  for  the  time  being  occupying  the  said  messuage  or 
tenement  and  premises,  to  pass  and  repass  from  the  grove  or  stable-yard 
with  gravel,  earth,  dung  or  compost,  to  be  placed  or  used  in  the  said  garden, 
in  hand  or  wheelbarrows,  but  not  otherwise  along  and  over  the  said  way  and 
path  already  made  and  leading  from  the  grove  to  the  said  garden  ground  of 
the  said  messuage  or  tenement  intended  to  be  hereby  demised." 

The  leases  of  the  eight  houses  in  the  crescent  were  in  the  following  terms : 
No.  1,  for  seventy  years,  from  Midsummer,  1818,  determinable  by  the  tenant 
at  the  end  of  twenty-one  years.  Nos.  2,  3,  and  4,  for  seventy-one  years,  from 
Michaelmas,  1817.  Nos.  5  and  6,  to  yearly  tenants.  No.  7,  for  21  years, 
from  Midsummer,  1826,  determinable  at  the  end  of  fourteen  years;  and  No. 
8,  for  twenty-one  years,  from  Midsummer,  1835,  determinable  by  the  tenant 
•t  the  end  of  three,  seven,  or  fourteen  years. 

The  houses  all  face  the  grove.  There  is  a  carriage  drive  or  sweep,  forming, 
with  the  garden  or  plantation  in  front,  a  semi-ellipse,  and  this  drive  leads 
from  the  grove  to  the  eight  several  houses. 

There  is  a  garden  at  the  back  of  each  of  the  eight  houses.    At  the  eastern 
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extremity  of  these  gardens,  there  is  a  gravel  walk  running  from  south  to  north, 
which  is  the  walk  of  six  feet  wide  mentioned  in  the  leases.  This  gravel  walk, 
together  with  the  rest  of  the  ground  running  from  south  to  north  at  the  back 
of  the  gardens,  and  extending  northward  to  the  field,  forming  part  of  lot  13, 
forms  the  promenade  mentioned  in  the  leases,  and  is  common  to  all  the  eight 
houses  forming  the  crescent. 

The  right  of  way,  upon  which  the  questions  in  this  case  arose,  is  exercised 
in  respect  of  each  of  the  eight  houses,  by  going  out  of  the  gardens  at  the  back 
of  the  houses,  and  along  the  gravel  walk  or  promenade,  and  thence  along  the 
way  or  path  described  in  the  leases  as  already  made,  and  which  still  exists 
across  the  field,  which  forms  part  of  lot  13,  into  the  road  delineated  in  the 
plan,  as  running  along  the  northern  side  of  lot  13,  and  so  along  that  road, 
either  to  the  stable-yard,  which  also  forms  part  of  lot  13,  or  to  the  grove. 

The  said  way  or  path  runs  across  the  said  field  at  the  eastern  end  of  that 
field,  nearly  parallel  to  the  boundary  of  the  said  stable-yard,  which  is  at  the 
eastern  end  of  the  said  lot.  There  is  a  garden  gate  opening  from  the  prome- 
nade into  the  pathway,  at  the  letter  A  in  the  plan,  and  a  hand  gate  opening 
from  the  pathway,  at  the  letter  B,  in  the  plan,  into  the  said  road,  on  the 
northern  side  of  lot  13. 

The  letters  A  and  B,  the  termini  of  the  path  in  question,  were  not  on  the 
plans  annexed  to  the  particulars  issued  as  aforesaid,  and  there  was  not  any 
delineation  of  that  path  on  the  said  plans. 

That  portion  of  lot  13,  over  which  the  pathway  extends,  was,  at  the  time  of 
the  sale,  a  grass  field.  At  the  time  of  the  sale,  the  tenant  of  the  house,  which 
was  the  first  house  in  the  crescent  next  to  lot  13,  and  which  was  one  of  the 
houses  in  lot  10,  was  also  in  the  occupation  of  lot  13,  as  tenant  from  year  to 
year,  and  the  nearest  access  to  the  garden  at  the  back  of  his  house,  and  from 
the  gardens  of  the  other  crescent  houses  to  the  field,  was  through  the  iron  gate 
marked  A. 

The  9th  condition  of  sale  was,  "That  if  any  mistake  be  made  in  the  de- 
scription of  the  premises,  or  any  other  error  whatever  shall  appear  in  the 
particulars  of  the  present  sale,  such  mistake  or  error  shall  not  annul  the  sale, 
but  a  compensation  or  equivalent  shall  be  given  or  taken,  as  the  case  may 
require." 

Notice  was  given  by  the  plaintiff,  before  the  action  was  brought,  that  he 
would  not  complete  the  contract,  on  the  ground  that  the  same  was  void  on 
account  of  the  said  right  of  way,  and  a  demand  was  made  upon  the  defendant 
for  the  deposit  and  auction  duty,  with  interest,  which  was  refused  by  the 
defendant. 

The  case  was  argued  in  Hilary  Term,  by 

Wilde,  Serjt.,  (with  whom  was  Walton),  for  the  plaintiff — The  plaintiff 
contends  that  his  contract  of  purchase  is  altogether  void,  by  reason  of  the 
concealment,  on  the  part  of  the  vendor,  of  the  right  of  way  across  the  pre- 
mises, whether  that  concealment  were  wilful,  or  merely  the  result  of  negli- 
gence. There  was  nothing  in  the  particulars  and  conditions  of  sale  to  lead 
the  purchaser  to  suppose  that  such  a  right  of  way  existed.  Thus,  the  right 
of  the  occupier  of  lot  1,  to  come  upon  the  premises  and  mend  the  main,  was 
elaborately  stated  ;  the  carriage  6 weep  was  mentioned ;  the  right  of  way  over 
lot  13  to  lot  12  was  mentioned,  but  no  mention  was  made  of  the  right  of  way 
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m  question,  (which  was  so  detrimental  to  the  value  of  the  property  as  a  Common  Pleat 
building  speculation),  except  in  the  vague  and  general  expressions,  "that  the        dykes 
premises  were  subject  to  the  same  rights  of  way  as  were  enjoyed  under  the  r. 

existing  leases  of  other  houses."     The  plan,  too  was  calculated  to  mislead,  LAK*« 

as  no  road  was  marked  upon  it ;  in  short,  there  was  nothing  to  awake  the 
suspicion  of  even  the  most  cautious,  as  to  the  existence  of  such  an  easement. 
If  the  present  be  considered  a  case  of  wilful  misdescription,  cadit  qtusttio  ; 
Duke  of  Norfolk  v.  Wortny  (©) ;  if  one  of  mere  accidental  misstatement, 
still  it  is  a  misdescription  in  so  material  and  substantial  a  point,  that  it  may 
reasonably  be  supposed  that,  but  for  such  misdescription,  the  plaintiff  would 
not  have  entered  into  the  contract,  and  therefore,  he  is  entitled  to  avoid  it ; 
and  the  vendor  will  not  be  assisted  by  the  clause  in  the  particulars  of  sale, 
that  "any  error  or  misstatement"  therein  shall  not  vitiate  the  sale,  but  that 
a  proportionate  value  is  to  be  allowed  by  way  of  compensation ;  for  the  differ- 
ence in  value  here  is  so  uncertain  and  arbitrary,  that  no  test  for  compensation 
can  be  applied ;  Flight  v.  Booth  (c) ;  Tomkins  v.  White  (d) ;  Coverley  v. 
Burrell  (e);  Dyer  v.  Hargrove  (/) ;  Sherwood  v.  Robin*  Q/).  The  case  of 
Wright  v.  Wilson  (A),  may  be  relied  on  by  the  other  side ;  the  particulars  of 
sale  there  contained  a  provision  as  to  compensation,  similar  to  the  one  in  the 
present  case :  in  the  map  referred  to  by  the  particulars,  as  containing  the 
description  of  the  estate,  a  turnpike  road  was  set  out  immediately  adjoining 
the  premises  ;  whereas,  it  turned  out  that  there  was  no  turnpike  road  within 
a  quarter  of  a  mile,  and  that  what  on  the  face  of  the  map  appeared  as  a  turn- 
pike road,  was,  in  fact,  a  mere  foot  path ;  and  it  was  held,  at  Aiei  Priue,  by 
Parke,  J.,  that  if  the  misdescription  had  merely  originated  in  error,  still, 
however  gross  the  negligence  of  the  vendors  might  be,  they  were  entitled  to 
recover  the  purchase  money ;  as  the  purchaser  must  abide  the  event  of  having 
bought  the  estate  without  looking  at  it,  and  subject  to  such  a  condition  as 
that  in  question.  But  that  case,  even  supposing  it  to  be  law,  would  not 
govern  the  present;  for  there,  the  misdescription  would  have  been  obvious 
upon  an  inspection  of  the  premises,  which  it  would  not  be  in  this  instance. 
Then,  as  the  contract  was  entire  for  the  two  lots,  the  misdescription  as  to  one 
lot  will  avoid  the  whole  contract,  and  a  court  of  equity  would  not  compel  a 
specific  performance  for  one  lot  only ;  Blagden  v.  Bradbear  (t) ;  Chambers 
v.  Griffiths  (J) ;  Gibson  v.  Spurrier  (k) ;  Casamajor  v.  Strode  (/)• 

Wtghlman,  (with  whom  was  The* tiger,  Q.  C),  for  the  defendant — There 
is  no  pretence  for  supposing  this  omission  to  have  been  a  wilful  deceit ;  and, 
as  an  accidental  omission,  it  is  provided  for  by  the  9th  condition  of  sale. 
The  right  of  way  was  a  mere  easement,  which  the  vendor  was  not  bound 
to  set  out  upon  the  plan,  any  more  than  if  it  had  been  a  right  to  stack 
hay  upon  the  premises:  then  there  is  an  express  reservation  of  "  the  rights 
of  way  and  passage,  and  other  rights  and  easements  over  the  premises  in 

(6)  1  Camp.  340:   and  see  Jones  v.  (g)  1  Moo.  &  Mai.  194;   3  C.  &  P. 

Edney,  3  Camp.  285.  339. 

(c)  1  Scott,  190 ;  1  N.  C.  370.  (h)  I  Moo.  &  Rob.  207. 

(d)  3  Smith,  439.  (i)  12  Ves.  466. 
(<)  2  Star.  N.  P.  C.  295;  5  B.  &  A.  (J)  1  Esp.  150. 

257.  (tc)  Peake,  Ad.  Ca.  49. 

(/)  10  Vea  505.  (/)  2  Mylne  &  Keene,  70G. 
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question  (tot  13),  as  were  then  enjoyed  under  the  existing  leases  of  the 
Crescent  house*  ;"  any  man,  therefore,  of  ordinary  prudence  and  caution, 
ought  t©  have  inspected  these  leases  before  he  entered  into  a  contract  of 
purchase ;  and  his  caution  would  have  been  the  more  alive,  from  the  very 
fact  of  his  seeing  no  roads  or  easements  marked  in  the  plan,  to  correspond 
with  those  referred  to  in  the  particulate ;  the  plaintiff  ought,  at  any  rate,  to 
have  taken  the  pains  to  enquire  what  were  the  rights  of  way  included  in  the 
leases  mentioned. — [Ttndal,  C.  J. — Were  not  the  description  and  plan  intended 
to  save  a  purchaser  the  trouble  of  going  to  inspect  the  premises,  or  of  making 
these  enquiries  ?  yours  would  be  a  dangerous  doctrine,  as  applicable  to  the' 
sale  of  distant  estates.] — The  plaintiff  must  take  both  the  particulars  and  the 
plan  together ;  and  the  former  gave  him  information  which  ought  to  have  set 
him  upon  enquiries :  it  is  his  own  negligence  that  he  has  not  done  so.  Then- 
there  is  the  provision  for  compensation,  which  certainly  applies  to  such  a  case' 
as  the  present,  where  the  purchaser  has  the  actual  thing  he  contracted  for ; 
he  can  only  rely,  therefore,  upon  his  right  to  compensation  for  any  detraction' 
to  its  value  that  may  arise  from  a  casual  misdescription ;  Wright  v.  Wilson 
is  expressly  in  point. — [Park,  J. — I  do  not  think  that  that  case  is  to  be  taken' 
as  the  deliberate  judgment  of  my  brother  Parke ;  the  case,  it  seems,  was 
-ultimately  referred,  and  the  opinion  was  only  thrown  out  by  him  in  argument.] 
At  all  events,  the  plaintiff  can  have  no  right  to  the  deposit  money  for  the 
other  lot,  as  both  lots  were  sold  separately,  for  different  sums,  and  formed  the 
subjects  of  two  distinct  contracts,  James  v.  Shore  (m);  Poole  v.  Sher- 
gold  (n)  ;  Levin  v.  Guest  (0). 

'  Wilde,  in  reply. — The  plaintiff  cannot  be  said  to  have  the  thing  he 
contracted  for;  the  particulars  of  sale  speak  of  lot  13  as  "unquestionably 
as  fine  a  situation  for  building  as  any  in  Camberwett ;n  a  purchaser  buying 
it  for  that  purpose,  would  find  a  right  of  way  across  it  rather  a  hindrance  to 
the  completion  of  such  an  object.  The  present  case  is  stronger  than  Flight 
v.  Booth. 

Cur.  adv.  vulL 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  Court. — The  question  in 
this  case  is,  whether  the  plaintiff  is  at  liberty,  under  the  circumstances  stated 
in  the  special  case,  to  hold  the  contract  of  purchase  into  which  he  entered  to 
be  altogether  void,  and  to  recover  back  the  money  paid  to  the  auctioneer  as 
money  had  and  received  to  his  use.  And  this  will  depend  on  the  determina- 
tion of  two  questions :  first,  whether  the  description  of  the  premises  in  the1 
printed  particulars  and  plans  exhibited  at  the  time  of  the  sale,  upon  the  faith 
of  which  the  plaintiff  made  his  purchase,  was  such,  that  a  prudent  and  vigilant 
man  would  enter  into  the  contract,  without  discovering  the  existence  of  the' 
right  of  way  over  the  land  comprised  in  lot  13 ;  and,  secondly,  whether  such 
right  of  way  being  found  to  exist,  renders  the  purchase  altogether  useless, 
for  the  purposes  for  which  it  was  made,  or  only  brings  it  under  the  head' 
misdescription,  so  as  to  form  the  subject  of  a  compensation  or  equivalent 
under  the  9th  condition  of  sale.    And,  upon  the  first  of  these  two  questions; 

(m)  1  Star.  N.  P.  C.  426.  Booth,  1  Han  &  Wol.  742;  4  A.  &  E> 

(n)  1  Cox,  273;  2  Bro.  C.  C.  118.  529. 

(0)  1  Buss.  325.    See  also  Seaton  v. 
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we  are  of  opinion  that,  looking  at  the  printed  particulars  of  sale,  and  the  plans   Common  meat. 
which  accompany  them  and  which  are  referred  to  by  the  particulars,  there  is        Dtkbs 
do  sufficient  disclosure  of  the  existence  of  the  right  of  way  to  enable  a  bidder  •• 

at  the  sale,  by  the  exertion  of  ordinary  vigilance  and  sagacity,  to  discover  that 
such  way  exists. 

Looking  at  the  description  of  lot  13,  given  in  the  particulars  themselves, 
it  states  that  the  lot  will  include  the  ground  forming  part  of  the  Crescent 
Sweep  coloured  red  upon  the  plan  "  subject  for  ever  hereafter  to  the  same 
rights  of  way  and  passage  over  the  same  as  are  now  enjoyed  under  the 
existing  leases  of  the  Crescent  houses."  Now,  in  the  first  place,  it  is  left  in 
Tery  great  uncertainty,  whether  the  rights  of  way  and  passage  there  spoken 
of  are  to  be  exercised  only  over  the  sweep  before  the  Crescent  houses,  or 
whether  they  are  meant  to  extend  over  other  and  more  distant  parts  of  the 
close.  Admitting,  however,  the  latter  to  be  the  proper,  though  it  certainly  is 
not  the  most  obvious,  construction,  a  reference  to  the  other  part  of  the  par- 
ticulars, so  far  from  throwing  any  light  upon  the  existence  of  the  way  now 
claimed,  would  tend  to  mislead  the  bidder  at  the  auction.  He  would  naturally 
refer  for  information  to  the  description  of  the  Crescent  houses  themselves, 
for  the  use  of  which  this  way  is  reserved.  But  the  description  of  lot  7,  so 
far  from  pointing  at  the  way  in  question,  mentions  only  the  reservation  of  a 
right  of  way  and  passage  over  a  different  part  of  the  premises,  viz.,  such  rights 
of  way  over  the  ground  "  next  the  grove,  and  the  planted  ground  in  the  rear, 
as  are  now  enjoyed  under  the  existing  leases  of  the  Crescent  houses ;"  and 
in  all  subsequent  lots,  8,  9,  and  10,  the  particulars  expressly  state  that  these 
lots  are  sold  with  similar  rights  and  privileges,  and  subject  to  similar  reserva- 
tions as  lot  7,  "  and  as  shewn  in  the  respective  plans."  Now,  upon  referring 
to  the  plan  which  is  thus  appealed  to  in  the  particulars,  there  is  no  trace 
whatever  of  any  right  of  way  over  lot  13,  for  the  use  of  the  crescent  houses, 
except  the  carriage  sweep.  There  is,  indeed,  a  way  over  the  close  for  the 
use  of  lot  12,  clearly  marked  upon  the  plan ;  the  presence  of  which  would  add 
strength  to  the  conclusion,  that  none  other  was  intended  to  be  reserved. 

The  only  question,  therefore,  is,  whether  the  exception  in  the  description 
of  lot  13,  of  the  rights  and  easements  now  enjoyed  under  the  existing  leases 
of  the  crescent  houses,  coupled  with  the  notice  in  the  description  of  lot  7, 
that  the  lease  and  agreement  might  be  seen  at  the  attorney's  offices,  and  would 
be  produced  at  the  sale,  imposed  an  obligation  on  the  bidder  to  refer  to  the 
kase  itself ;  and  we  think,  under  the  circumstance,  it  did  not.  Whatever 
might  have  been  the  case  if  the  particulars  had  been  confined  to  matters  of 
description  only,  we  think  that,  as  there  is  a  direct  reference  and  appeal  to 
the  plan,  and  the  plan,  whilst  it  discloses  one  way  altogether,  omits  any 
trace  of  the  way  now  claimed,  the  bidder  at  the  auction  could  not  be  bound,, 
in  the  exercise  of  ordinary  prudence  and  vigilance,  to  look  further ;  that  the 
inspection  of  the  plan  would  lull  all  suspicion  to  sleep,  and  that  it  was  cal- 
culated, not  simply  to  give  no  information,  but  actually  to  mislead.  Particulars 
and  plans  of  this  nature  should  be  so  framed  as  to  convey  clear  information 
to  the  ordinary  class  of  persons  who  frequent  sales  by  auction ;  and  they 
would  only  become  a  snare  to  the  purchaser  if,  after  the  bidder  has  been 
misled  by  them,  the  seller  should  be  able  to  avail  himself  of  expressions 
vhich  none  but  lawyers  could  understand  or  attend  to.  We,  therefore,  think 
upon  the  great  head  of  enquiry,  the  existence  of  the  right  of  way  was  not 


Blake, 
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Com-»onP^a*.    sufficiently  disclosed  to  make  it  clear  to  persons  of  ordinary  vigilance  and 
Dykei         caution,  and  that  the  contract  is  not  binding  on  the  plaintiff. 

The  second  point  is,  does  the  misdescription  become  matter  of  compensation 
and  equivalent  only  ?  The  13th  lot  is  stated  in  the  particulars  to  be  "  a  first- 
rate  building  plot  of  freehold  ground ;"  it  is  then  described  as  having  a  frontage 
of  eighty-six  feet  to  the  grove,  and  ninety  feet  to  the  crescent  sweep.  The 
purchaser,  therefore,  might  fairly  conclude,  as  the  seller  intended  him  to  con- 
clude, that  he  might  purchase  the  whole  lot  for  the  purpose  of  building.  But 
the  direction  of  the  way  claimed  would  render  the  close  altogether  useless  for 
the  very  purpose  for  which  it  was  known  to  be  purchased.  And  although 
it  has  been  argued  that  the  objection  can  apply,  at  most,  to  lot  13,  and  the 
purchaser  of  lot  1 2  can  have  no  right  to  rescind  that  purchase  by  reason  of 
the  misdescription  of  the  lot  13 ;  we  answer  that,  in  this  case,  the  seller  has 
been  contented  to  treat  the  two  purchases  as  one  contract,  by  entering  into 
one  agreement  for  the  sale  of  both  at  once  at  the  aggregate  price ;  and,  se- 
condly, that  the  purchaser  of  lot  12,  upon  the  facts  of  this  case,  maybe 
reasonably  mnderstood  to  have  purchased  lot  12  in  order  that  he  might,  by 
unity  of  seisin,  extinguish  the  right  of  way  over  lot  13,  which  before  belonged 
to  lot  12,  and  thereby,  render  lot  13  more  valuable  as  building  ground ;  an 
object  and  pmrpose  which  is  entirely  defeated  by  the  existence  of  the  right  of 
way  above  mentioned. 

We,  therefore,,  think  the  misdescription,  however  mnintentional,  has  been 
such  as  to  justify  the  plaintiff  in  saying  that  the  lots  which  the  seller  is  ready 
to  convey,  are  not  the  lots  which  he  purchased ;  and,  consequently,  that  he 
may  recover  back,  with  interest,  the  sums  paid  to  the  auctioneer. 

Judgment  for  the  plaintiff. 
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(IN  THE  EXCHEQUER  CHAMBER). 
Da  vies  and  Wife,  Demandants ;  Lowndes,  Tenant 


Exen.  Chamber* 


May  12. 


^yRiT 


of  error  on  a  bill  of  exceptions  to  the  ruling  of  the  Court  of  T:J.SeWythj 

Common  Plea*,  on  the  trial  at  bar  of  the  above  cause  (Jb).  August,  17G8, 

The  exceptions  were — that  "  the  Chief  Justice  declared  to  the  grand  assize  devised  estates 

..r  .  ■       j.       i      •   i  T      „,.„.  m  fee  in  tne 

the  opinion  of  himself  and  his  companions,  that  the  fine  levied  by  William  following 

Lowndes,  in  1784,  operated  as  a  bar  to  the  claim  of  the  demandants ;  and  that  SjJ^^/3 

the  testator,  by  the  words  *  my  right  and  lawful  heir  at  law,1  intended  his  heir  at  law,  for 

heirs  at  law  of  the  blood  of  the  Selby**,  which  the  said  demandants,  by  their  £!^o7wlwai 

said  count,  did  not  claim  to  be ;  and  with  that  direction  and  declaration,  left  the  I.direct  *<**«- 

queslkm  of  the  requisition  to  the  grand  assize,  having  in  smch  direction  stated  published  im- 

to,  and  informed  the  said  grand  assize,  that  to  entitle  the  said  demandants  to  roed»ately  *ft«r 

....,., -j,..  m7  decease,  in 

a  verdict  in  their  favour,  it  was  necessary  the  said  assize  should  be  of  opinion  some  or  the 

that  the  said  demandants  had  proved  the  descent  of  the  demandant  Elizabeth,  f^'Lutea*" 

as  in  the  said  count  mentioned;  and  particularly,  that  the  alleged  will  of  were  then  made 

James  Lloyd,  was  his  genuine  will,  and  not  a  false  or  fabricated  instrument ;  ^"payment 

but  that  whatever  opinion  they  formed  as  to  the  pedigree,  still,  by  reason  of  j^1681!1^" 

the  points  at  law  aforesaid,  their  recognition  ought  to  be  for  the  tenant ;  and  certain  leg* 
the  said  grand  assize  thereupon  found  a  verdict  for  the  said  tenant.  But, 
upon  being  requested  by  the  said  Chief  Justice  to  say,  first,  whether  they 
found  that  the  demandant  had  established  her  descent,  as  in  the  said  count 
mentioned,  they  declared  they  could  not  agree  upon  that ;  bmt  that  they  found 
a  verdict  lor  the  tenant  generally." 


cies,  including 
some  to  a 
cousin  by  the 
mother's  aide 
(to  whom  he 
also  subse- 
quently devised 
an  eatate  in 
fee).    The  win 
continued  thus: 
"  All  which 


debts,  legacies, 
Ac  I  do  hereby 


The  case  was  argued  before  Lord  Dentnan,  C.  J.,  Coleridge,  J.,  William*,  X, 
Parke,  B.,  BoUand,  B.,  and  Gurney,  B.,  in  Easter  Vacation,  1837. 

order  and  direct 

Sir  W.  Wi  FoBett,  Q.  C,  for  the  demandants,  argued ;  as  to  the  will,  that  the  fe^fcfraf 
construction  put  upon  it  by  the  Court  below,  was  erroneous ;  as  the  words,  ^L^^a^ 
"  my  right  and  lawful  heir,"  did  not  necessarily  mean  heirs  "  of  the  blood  of  after  my  de- 
bt testator."  T"/.1?1 

ww*  should  it  ao 

At  to  the  fine  levied  by  W.  Lowndes,  in   1784 — Fir*t,  that  it  did  not    happen  that  no 

operate  as  a  bar  to  the  demandants,  as  W.  Lowndes  had  no  freehold  in  the  found,  I  do* 

premises  at  the  time ;  for  he  must  be  considered  to  have  been  in  possession  herebyconeti- 

*t  that  time,  as  trustee  for  the  heir  at  law,  and  therefore  could  not  have  Lowndes  my 

daimed  adversely  to  him,  which  it  was  necessary  he  should  have  done,  in  J.^"^'^  ^ 

order  to  render  the  fine  operative.  Taylor  v.  Horde  (c);  Doe,  dera.  Parker  v.  chaugea  his 

name  to  Selby; 
and  I  give  the  estates,  Ac  to  the  aforesaid  W.  Lovndet,  subject  to  and  chargeable  with  all  the 
legacies,  &c.  before  mentioned."  W.  Loirndes  entered  upon  the  premises,  and  held  manor  courts 
as  lord ;  certain  parties  afterwards  appeared,  and  elaimed  aa  heirs  at  law  of  the  testator ;  but 
their  claims  having  been  judicially  disallowed,  in  1784,  W.  Lowndes,  by  the  name  of  W.  Selby, 
levied  a  fine,  with  proclamations.  A  writ  of  right  baring  been  brought  against  him,  he  obtained 
a  verdict.    Upon  error  brought  z—Reldf 

First,  That  the  devise  to  the  right  and  lawful  heir  at  law  did  not  require  that  such  heir 
should  be  of  tho  testator's  blood  (a). 

^  Secondly,  That  W.  Lowndes  was  in  possession  at  the  date  of  the  fine,  claiming  in  hia  own 
right;  ana  th.it  such  fine  was  properly  levied,  and  consequently  that  it  operated  aa  a  bar. 

Bat,  thirdly,  at  the  trial  of  the  writ  of  right,  the  grand  aaaiae  having  been  misdirected  as  to 
the  construction  of  the  will,  and  having  found  a  verdict  generally  for  the  tenant,  that  a  venire 


de  noco  must  be  awarded. 


(a)  Overruling  the  direction  of  the 
W  of  Common  Picas.  1  Hodg.  125  ; 
1N.C597,2S&71. 


vot.  I. 


(b)  See  the  case  reported  aa  in  the 
last  note. 

(c)  1  Burr.  60,  78. 

Q 
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Extb^Chamber.   Gregory  (d);     Doe,  dem.  Burrell  v.  Perkins  (e)\    Doe,  dem.  Davis  r. 
~*        Davis  (J). 

Secondly,  That  it  was  also  inoperative,  as  having  been  levied  in  the  name 
of  Selby,  when  the  conusor's  real  name  was  Lowndes.     {Shep.  Touch.  S.) 

And,  Thirdly,  that  at  any  rate  it  ought  to  have  been  left  to  the  grand 
assize  to  say  with  what  intention  J  he  conusor  had  entered,  and  what  was  the 
quality  of  his  possession, 

R.  V.  Richards,  for  the  tenant,  argued — As  to  the  will,  that  the  direc- 
tion of  the  Chief  Justice  was  correct.  He  relied  upon  the  judgments  of 
Lord  Mansfield  and  Lord  Loughborough,  in  the  cases  of  Doe,  dem.  Well*  v. 
Lowndes,  cited  at  the  trial  at  bar  (g). 

As  to  the  fine,  that  if  there  was  a  "  right  and  lawful  heir'9  of  the  testator, 
Lowndes  was  in  possession  adversely  to  him,  and  therefore  the  fine  would 
operate,  it  being  levied  by  the  name  by  which  he  was  then  known ;  and  that 
the  objection  raised,  as  to  the  intent  with  which  the  conusor  entered,  and  the 
quality  of  his  possession,  not  having  been  led  to  the  grand  assize,  ought  to 
have  been  taken  at  the  trial ;  and  it  was  too  late  to  take  it  now. 

Parke,  B.,  now  delivered  the  judgment  of  the  Court.    This  waa  a  bill  of 
exceptions,  tendered  to  the  Judges  of  the  Court  of  Common  Pleas,  upon  the 
direction  of  the  Lord  Chief  Justice,  in  a  writ  of  right,  tried  at  the  bar  of  that 
Court.    In  the  view  which  we  take,  it  might  not  be  necessary  for  us  to  express 
a  decided  opinion  upon  all  the  points  submitted,  as  on  one  short  ground  we 
think  that  there  must  be  a  venire  de  novo.    But  as  the  same  points  will 
probably  again  arise  for  discussion,  and  as  they  have  been  fully  argued  before 
us,  it  may  be  expedient  for  the  parties,  and  not  improper  for  us,  to  express  at 
once  the  opinion  we  have  formed  upon  them.    Both  parties  claim  under  the 
will  of  Thomas  James  Selby,  who  died  in  1772;  the  demandant,  Elizabeth 
Davies,  as  the  heir  at  law  therein  described,  and  the  tenant,  as  the  representa- 
tive of  William  Lowndes,  the  devisee  expressly  named.     The  tenant  further 
insisted  upon  the  effect  of  a  fine,  with  proclamations,  levied  in  1784,  to  which 
it  was  objected  by  the  demandants,  that  it  was  inoperative*  because  the 
conusor  had  no  freehold  in  the  land  at  the  time  of  levying  it;  and  also  because 
he  had  not  levied  it  in  his  true  name.    The  cause  was  decided  in  the  Court 
below,  upon  two  points  involved  in  this  statement,  the  construction,  namely, 
of  the  devise  and  the  force  of  the  fine ;  and  the  grand  assize  has  come  to  no 
finding  upon  the  proof  given  by  the  demandant  Elisabeth,  in  support  of  her 
pedigree.     By  the  bill  of  exceptions,  the  demandants  now  object,  in  the  first 
place,  that  a  wrong  construction  has  been  put  upon  the  devise,  the  terms  of 
which  are  as  follows : — "  Next  I  give  and  devise  to  my  right  and  lawful  heir 
at  law,  for  the  better  finding  out  of  whom  I  direct  advertisements  to  be  pub- 
lished, immediately  after  my  decease,  in  some  of  the  public  papers,  all  my 
manors,  with  the  rights,  members,  and  appurtenances  thereto  belonging ;  also 
all  my  capital  messuage,  known  by  the  name  of  Whaddon  Hall,  and  also 
divers  parcels  of  land  enclosed,  arable  and  meadow,  situate,  lying,  and  being 

(d)  2  A.  &  E.  14 ;  4  N.  &  M.  308.  <g)  See    1  Hodg.  131,  *.,  132,  n.; 

(e)  3  M.  &  S.  271.  IN.  C.  620, 622 ;  2  Scott,  79, n.,  80, n. 
(jO  1  C.  &  P.  130. 
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In  the  parishes  aforesaid,  with  all  appurtenances  thereto  belonging;  also  all  Bxch^Chambtr. 
my  chase,  known  by  the  name  of  Whaddon  Chase,  with  all  the  deer-soil 
ground,  together  with  timber  and  wood  growing  thereon ;  also  all  coppices  of 
wood,  being  part  of  the  same  chase  ;  also  all  that  parcel  of  land,  known  by 
the  name  of  Whaddon  Park  ;  also  all  my  other  farms,  messuages,  lands, 
hereditaments,  and  premises,  situate,  lying,  and  being  in  the  several  parishes 
of  Whaddon  and  Nash,  Great  Norwood,  Little  Horwood, .  Single  Borough* 
Toltenhoe,  otherwise  Tatnall,  Shenley,  Mursley  and  Shaldon,  and  Bletcfdey, 
in  the  county  of  Buckingham,  with  their  and  every  of  their  rights,  members, 
and  appurtenances ;  to  hold  the  aforesaid  manor  of  Whaddon  and  Nash,  capi- 
tal messuage  and  messuages,  farms,  lands,  tenements,  and  hereditaments,  Ac., 
with  their  rights,  members,  and  appurtenances  as  before  mentioned,  to  my  heir 
at  law,  his  heirs,  executors,  administrators,  and  assigns  forever,  subject  to  and 
chargeable  nevertheless  with  the  payment  of  my  just  debts,  funeral  charges, 
bonds,  annuities,  and  all  legacies  hereinafter  mentioned."  The  testator  then 
proceeds  to  give  a  great  number  of  legacies,  and  amongst  others  1000/.  to 
his  cousin  Temperance  Bedford,  the  daughter  of  the  late  Mr.  Arthur  Bedford, 
minister  or  Shambrooke,  in  Bedfordshire  ;  1000/.  to  Elizabeth  Page;  1000/. 
to  Mr.  Franklin,  and  so  on;  which  legacies  he  orders  and  directs  to  be  paid 
by  his  heir  at  law  within  twelve  months  after  his  decease.  And  then  he 
proceeds  to  say,  "  But  should  it  so  happen  that  no  heir  at  law  is  found,  I 
then  do  hereby  constitute  and  appoint  William  Lowndes,  Esq.,  of  Winslow, 
in  the  county  of  Buckingham,  and  now  major  in  the  militia,  my  lawful  heir, 
on  condition  he  change  his  name  to  Selby  ;  and  I  give  the  estates  and  all  the 
minors  before  mentioned,  together  with  all  rights,  hereditaments,  members, 
tod  appurtenances  before  mentioned,  to  the  aforesaid  William  Lowndes,  sub* 
j«t  to  and  chargeable  nevertheless  with  all  the  legacies,  annuities,  debts, 
funeral  charges,  and  other  charges  before  mentioned."  It  is  not  neces- 
*rr  to  read  any  more  of  the  will  than  the  portion  already  read.  Upon 
these  words  the  construction  put  by  the  Court  below  was,  that  the  "  right 
wd  lawful  heir,"  meant  the  right  heir  of  the  testator,  being  also  of  the 
Wood  of  the  Selby* s,  which  the  demandant  Elizabeth,  who  claimed  through 
the  wife  of  the  great  grandfather  of  the  testator,  did  not  allege  herself  to  be. 
Upon  consideration,  we  are  of  opinion  that  this  construction  is  jot  warranted 
ty  the  true  principles  of  legal  interpretation,  the  province  of  the  Court 
Wag  simply  to  ascertain  the  intention  of  the  testator  from  what  he  has 
written.  It  has  no  right  to  add  to,  or  detract  from  his  language,  but  such 
Ratters  only  as  are  absolutely  necessary  to  give  that  language  its  full  opera- 
ton,  and  which  therefore  may  be  considered  as  tacitly  part  of  it,  the  Court 
°ttj  imply.  If  the  Court  steps  beyond  that  line,  if  it  adds  any  qualification 
*  restriction  not  strictly  necessary  to  give  the  words  of  the  devise  their  full 
°f*ration,  and  travels  out  of  that  interpretation,  it  substitutes  a  new  will : 
t  merely  on  probable  grounds,  or  a  moral  belief  that  the  testator  intended 
Httthing  which  is  neither  expressly  or  impliedly  written,  we  require  further 
fan  such  ckinmnt  that  he  should  also  shew  himself  to  be  of  the  blood  of  the 
*%*,  we  impose  an  additional  term,  which  the  testator  has  not  expressed, 
ud  which,  at  most,  we  only  conjecture  him  to  have  wished  to  impose,  from 
P«*abfe  inferences  drawn  from  other  parts  of  the  will.  In  the  present  case, 
tat  *re  circumstances  from  which  it  may  be  clearly  inferred  that  the  testator, 
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Etth.  Chamber.  vby  the  term  "  right  and  lawful  heir  at  law,"  meant,  not  any  one  who 

Davies        ^  ne'r  at  'aw>  but  81lc^  ne'r  at  'aw  as»  Dut  f°r  tne  W*N>  would  have  inherited 
»•  the  whole  of  his  property,  whether  purchased  by  himself,  his  father,  or  grand- 

father ;  and  that  no  one  can  claim  under  the  devise  who  has  not  this  quali- 
fication.    To  that  extent  we  agree  with  the  decision  of  the  Court  of  Common 
Pleas.     The  demandant's  heirship  will  apply  itself,  if  we  may  so  speak,  to 
each  class  of  the  property  indifferently.     The  only  objection  to  the  claim  is, 
that  she  is  not  of  the  blood  of  the  Selby*  ;  but  the  testator  has  not  required 
that  in  terms,  nor  is  it  a  necessary  implication  from  his  language.    The  cases 
of  Doe  v.  Lowndes,  in  King's  Bench  and  Common  Pleat,  in  the  time  of  Lord 
Mansfield  and  Lord  Loughborough,  were  naturally  pressed  on  us  in  this 
argument.    We  entirely  concur  in  the  decisions  then  pronounced,  and  in  the 
general  reasoning  on  which  they  proceeded  ;  but  it  was  unnecessary  then  to 
decide  the  point  now  presented  for  judgment.     The  lessors  of  the  plaintiff  in 
neither  case  satisfied  the  necessary  requisites  of  the  devise.     They  could  not 
have  inherited  all  the  property.     Upon  a  careful  perusal  of  the  language  used 
by  those  distinguished  Judges,  it  will  appear  that  the  capability  of  taking  all 
the  property,  as  heir,  was  the  leading  principle  on  which  they  proceeded;  and 
any  expressions  importing  beyond  this,  that  the  heir  must  be  of  the  Selby 
blood,  were  either  used  somewhat  loosely,  as  being  of  equivalent  import,  or 
certainly  they  were  extra-judicial. — The  inferences  to  be  drawn  from  the 
fact,  that  the  testator  did  not  know  the  person  to  whom  he  intended  to  take 
as  heir ;  and  that  he  did  know,  and  has  benefitted  by  his  will,  persons,  woo 
in  a  certain  sense,  might  be  his  heirs,  are  equally  favourable  to  the  construc- 
tion which  we  put  upon  the  devise,  as  to  that  given  it  by  the  Court  below ; 
-while  the  circumstance,  that  he  requires  the  devisee  Lowndes  to  take  the  name 
of  Selby,  raises,  at  most,  but  a  weak  probability  in  favour  of  the  latter  con- 
struction ;  for  the  heir  might  well  be  of  the  blood,  and  yet  not  bear  the  name 
of  Selby.  The  grounds,  however,  on  which  we  proceed,  would  preclude  us  from 
being  governed  by  merely  probable  inference,  even  of  much  greater  weight 
We,  therefore,  think  that  this  first  ground  of  the  bill  of  exceptions  is  sustained. 
But  this  construction  of  the  devise  would  have  been  wholly  unimportant,  and 
would  not  have  been  a  ground  for  awarding  ventre  de  novo,  if  the  fine  levied 
in  1784  were  operative,  and  the  questions  arising  upon  it  had  not  only  been 
properly  submitted  to,  but  decided  by  the  grand  assize.     The  objections 
made  on  the  argument,  as  to  the  validity  of  the  fine,  were  three ;  first,  that 
the  conusor  Lowndes  had  no  estate  of  freehold  at  the  time  of  levying  it ; 
secondly,  that  it  was  void,  as  not  having  l>een  levied  in  the  true  name  of  the 
conusor;  and,  thirdly,  that  at  all  events  these  questions  should  have  been 
submitted  to  the  grand  assize ;  it  appearing,  according  to  the  form  of  the 
record  at  that  time,  as  if  it  had  been  laid  down  as  a  matter  of  law  upon  the 
facts  stated,  that  the  fine  was  a  conclusive  bar;  and  after  the  argument,  and 
on  a  careful  consideration  of  the  case,  we  were  disposed  to  yield  to  the  last 
objection,  so  far  as  relates  to  the  question  as  to  the  nature  of  the  conusor's 
possession ;  and  to  think  that,  although  the  circumstances  stated  in  the  bill 
of  exceptions  furnished  abundant  evidence  from  which  the  assize  might  have 
found,  and  ought  to  have  been  strongly  advised  to  find,  that  Lowndes  was  in 
possession  at  the  date  of  the  fine,  claiming  in  his  own  right,  and  as  absolute 
possessor  against  all  the  world ;  yet  still  that  this  was  a  fact  to  be  decided  by 
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the  assize,  and  had  not,  as  appeared  by  the  record,  been  submitted  to  them ;    EttK  Chamber. 
though,  if  the  report  of  the  case  in  1  Bingham's  New  Cases,  p.  617(A),  is 
accurate,  the  question  had,  in  truth,  been  most  accurately  left  by  the  Lord 
Chief  Justice.     The  exception  that  the  fine  was  not  levied  in  the  true  name 
of  the  conusor,  appeared  to  us  to  be  so  framed  as  to  raise  a  question  of  law 
only;  namely,  whether  the  fine  was  valid,  because  it  was  not  levied  in  the 
true  christian  and  surname  of  the  conusor,  although  it  was  levied  in  the  name 
which  he  had  then  assumed  and  used,  and  by  which  he  was  known.     In  that 
point  of  view,  we  thought  the  objection  was  clearly  invalid :  for  the  fine  may, 
without  doubt,  be  levied,  nay,  will  most  properly  be  levied,  in  the  name  by 
which  the  conusor  was  known  at  the  time,  although  no  royal  licence  or  formal 
authority  to  change  the  name  had  been  procured.    Since  the  argument,  how- 
ever, the  record  has  been  amended,  by  order  of  the  Court  of  Common  Pleas, 
and  the  objection  to  which  we  were  disposed  to  yield,  that  the  question  as  to 
(he  character  of  the  possession  had  not  been  left  to  the  grand  assize,  has  been 
entirely  removed :  but,  unfortunately,  there  is  still  a  difficulty,  which  appears 
to  us  to  be  insuperable.     The  assize  have  found  their  recognition  generally 
for  the  tenant,  and  we  cannot  assume  that  they  have  decided  in  his  favour 
the  question  so  left  to  them.     They  may  have  found  their  verdict  upon  the 
direction  of  the  Lord  Chief  Justice,  as  to  the  construction  of  the  will,  as  they 
were  bound,  according  to  that  direction,  to  have  done,  whatever  their  opinion 
might  have  been,  on  the  question  as  to  the  fine ;  for  he  stated  to  them  that 
the  testator,  by  the  words  u  my  true  and  rightful  heir  at  law,"  intended  his 
heir  at  law  of  the  blood  of  the  Selby's,  which  the  demandant  did  not  claim 
to  be;  and  that  by  reason  of  that  point  of  law,  as  well  as  the  bar  from  the 
fine,  their  recognition  ought  to  be  for  the  tenant.     As  we  are  unanimously  of 
opinion,  for  the  reasons  above  given,  that  this  direction  was  wrong,  we  are 
under  the  necessity  of  awarding  a  Venire  de  novo. 


(h)  See  also  I  Hodg.  130 ;  2  Scott,  102. 
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The  Judges  who  sat  in  Banc  this  Term,  were  Tindal,  C.  J.,  Park,  J., 
Vaughan,  J.,  and  Coltman,  J. 


DAVIS   V.    TUNNICLIFFE.  CcmmmFUas. 

June  2. 

\    BILL  of  exchange,  drawn  by  W.  Edwards,  and  accepted  by  B.  Ketcell,  An  action  har- 

had  been  indorsed  by  the  drawer,  and  transmitted,  thus  endorsed,  to  bJouuhta gainst 

the  defendant,  for  the  purpose  of  handing  it  to  the  drawer's  brother;  but  the  an  indoraer  of  a 

defendant  had  fraudulently  endorsed  it  over.     The  bill  having  been  refused  (which  had 

payment  by  the  acceptor,  the  plaintifF  brought  three  actions ;  one  against  Jj^jJ  fr*"d^J. 

the  defendant  as  indorser,  and  the  other  two  against  other  parties  to  the  ated),  the  Court 

I  -i|  ordered  it  to  he 

um*  given  up  to  the 

acceptor,  upou 

Wilde,  Serjt.  had  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  nim  of  the 
it  should  not  be  referred  to  the  Master,  to  ascertain  the  amount  of  principal   "ii^anb^all  * 
and  interest  due  to  the  plaintiff  up  to  the  9th  May  instant,  on  the  bill  of  C0*tB  of  tte 
exchange  on  which  the  action  was  brought,  and  to  tax  the  plaintiff  his  costs 
of  the  action,  and  also  of  such  other  action  or  actions  as  might  have  been  brought 
fairly  and  bona  fide  for  the  recovery  of  the  amount  of  the  same  bill  of  ex- 
change up  to  the  said  9th  of  May;  and  why,  upon  payment  of  such  amount 
of  principal,  interest,  and  costs,  when  so  ascertained  and  taxed  as  aforesaid,  all 
farther  proceedings  in  this  action,  and  all  other  actions  brought  on  such  bill 
of  exchange,  should  not  be  stayed,  and  the  said  bill  of  exchange  delivered  up 
to  B.  Ketcell.  the  acceptor  thereof;  and  why  the  plaintiff  should  not  pay  to 
the  defendant  his'  costs  occasioned  by  this  application  to  the  Court,  to  be  also 
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taxed ;  and  why  such  costs,  when  taxed,  should  not  be  deducted  from  the 
amount  which  might  be  found  due  to  the  plaintiff. 

R.  V.  Richards  shewed  cause.  He  admitted  that  a  great  fraud  had  been 
practised  by  the  defendant,  and  that  trover  might  lie  for  the  bill  at  the  suit 
of  the  acceptor,  Goggerly  y.  Cuthbert  (a)  ;  Evans  v.  Kymer  (b).  But  he 
contended  the  Court  had  no  jurisdiction  to  make  the  order  applied  for  in  this 
case.  There  were  disputes  between  prior  holders  of  the  bill,  which  ought  to 
be  settled  before  it  was  given  up  to  the  acceptor,  as  there  was  no  action 
against  him. 


Wilde,  insisted  that  the  Court  had  jurisdiction  to  make  the  order;  and  that 
the  acceptor,  being  willing  to  pay  the  bill,  had  a  right  to  the  possession  of  the 
instrument  for  his  own  security,  Hansard  v.  Robinson  (c). 

Tindal,  C.  J. — The  only  question  in  this  case  is,  whether  the  Court  has 
the  power  to  order  the  plaintiff  to  deliver  up  the  bill ;  and  I  entertain  no 
doubt  that  the  Court  docs  possess  such  authority.  The  case  of  Hansard  v. 
Robinson  decides,  that  an  action  is  not  maintainable  against  the  acceptor  of 
a  bill  of  exchange,  unless  the  party  bringing  the  action  is  ready  to  deliver  up 
the  bill.  That  case,  therefore,  is  very  strong,  to  shew  that  the  plaintiff  must 
be  in  a  condition  to  deliver  up  the  bill  upon  which  he  sues.  But  it  is  said, 
that  in  the  present  case,  no  action  has  been  commenced  against  the  ac- 
ceptor, and  that  there  are  disputes  to  be  settled  between  other  parties,  who 
are  claimants  to  the  bill ;  but  with  these  disputes  the  plaintiff  has  clearly 
no  occasion  to  interfere.  The  acceptor  comes  forward  and  says,  "  though  I 
am  not  sued  at  present,  I  may  be  liable  for  the  costs  of  actions  against  other 
parties  .to  the  bill,  and  therefore  I  am  now  willing  to  pay  the  amount  of  the 
bill,  and  all  costs  incurred  up  to  this  time,  upon  my  having  the  bill  given 
up  to  me."  Ought  not  the  Court  to  assist  him  in  this  ?  The  property  of 
the  bill  is,  undoubtedly,  in  the  acceptor;  and  it  is  admitted  that  there  would 
be  no  answer  to  an  action  of  trover,  brought  by  him  to  recover  its  value ;  it 
would  therefore,  I  think,  be  improperly  limiting  the  power  of  the  Court  were 
we  to  refuse  the  rule  prayed  for,  and  drive  the  party  to  his  action  of  trover. 
The  rule,  therefore,  must  be  absolute ;  but  the  costs  of  the  present  applica- 
tion will  be  left  to  the  Master. 

Park,  J. — I  am  of  opinion  that  former  decisions  fully  support  the  view 
which  has  been  taken  by  the  Lord  Chief  Justice.  In  Pier  son  v.  Hutchinson  (</), 
an  action  was  brought  upon  a  lost  bill,  and  the  Attorney  General,  Sir  Ficary 
Gibbs,  who  conducted  the  case  for  the  plaintiff,  cited  a  long  passage  from 
Marine  (/)  to  show  that  an  indorsee  of  a  lost  bill  might  recover  upon  it.  But 
Lord  Ellenborough  was  clearly  of  another  opinion ;  though  he  drew  a  distinc- 
tion between  a  bill  which  had  been  lost,  and  one  which  had  been  destroyed ; 
considering,  that  in  the  latter  case,  an  indorsee  might  recover,  but  not  in  the 


(a)  2  N.  R.  170. 

(b)  1  B.  &~Ad.  528. 

(c)  7B.&C.90;  9D.&R.860. 


(d)  2  Camp.  211;  S.  C.  (nom.P«rr*o» 


6  Esp.  126. 
(c)  P.  19,  fol.  edit 
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former,  and  for  this  sound  reason ;  that  a  tost  bill  might  be  in  the  hands  of  a    Common  Pleas. 
bond  fide  holder,  who  might  maintain  his  action  upon  it  against  the  acceptor.         Davis 
So  in  Mayor  v.  Johnson  (/),  where  the  plaintiff  sued  upon  one-half  only  of  a  l^    *• 
provincial  bank  note,  the  other  half  having  been  stolen  ;  he  was  nonsuited. 
I  am  of  opinion,  therefore,  that  the  rule  must  be  made  absolute. 

Vaughan,  J. — I  feel  some  difficulty  in  making  up  my  mind  upon  this 
question,  as  I  am  not  aware  of  any  case  in  which  the  Court  has  exercised 
such  an  authority  as  they  are  now  called  upon  to  do.  The  case  of  Hansard 
v.  Robinson  certainly  does  not  go  that  length.  There  is  no  question  as  to 
what  the  equity  of  the  case  would  be ;  namely,  that  upon  payment  of  the 
amount  of  the  bill  and  costs,  the  acceptor  would  be  entitled  to  have  the  bill 
returned  to  him ;  but  my  doubt  is,  whether  a  Court  of  law  can  interfere  to 
assist  him  in  this  matter.  They  clearly  might  suspend  all  proceedings  on  the 
bill,  so  as  to  enable  the  acceptor  to  apply  to  a  Court  of  equity,  where  he  would 
obtain  relief;  but  I  am  not  aware  of  any  authority  upon  the  express  point, 
that  a  Court  of  law  has  the  power  to  order  the  delivery  up  of  a  bill  under 
such  circumstances.  I  think,  however,  that  such  power  may  be  inferred  from 
the  decisions  which  have  been  brought  before  us,  and  I  am  not  therefore 
disposed  to  diner  from  the  rest  of  the  Court. 

Coltman,  J. — The  difficulty  in  this  case  appears  to  me  to  arise  from 
treating  this  as  an  application  made  by  the  defendant  Tunnicliffe,  whose 
title  to  the  bill  may  be  doubtful ;  and  the  Court  therefore  would  probably 
pause  before  they  made  an  order  for  the  delivery  of  the  bill  to  him.  But  it  is 
clear  that  the  present  application  is  made,  not  for  his  benefit,  but  for  the 
benefit  of  the  acceptor.  Now,  although,  generally  speaking,  a  person  who  is 
not  a  party  to  the  cause  cannot  appear,  or  in  any  way  interfere  in  the  progress 
of  the  suit,  yet,  where  such  a  person  is  affected  by  the  process,  so  as  to  be 
liable  to  heavy  costs,  there  he  has  a  right  pro  inter  esse  suo,  to  come  in  and 
pray  relief.  Now,  considering  this  as  an  application  by  the  acceptor,  I  think 
there  is  no  further  difficulty  in  the  case,  jurisdiction  being  given  to  the 
Court  by  the  action  having  been  brought.  If  the  acceptor  had  been  sued, 
and  had  paid  the  bill,  he  could  maintain  trover  to  recover  it.  In  this  case  he 
offers  to  pay  it ;  and  the  process  of  the  Court  having  been  put  in  motion  by 
the  holder,  I  think  the  acceptor  has  a  right  to  come  in  and  ask  for  the  bill 
upon  these  terms ;  for  we  are  entitled  to  consider  the  holder  merely  as  a 
trustee  for  the  acceptor,  when  the  latter  has  paid  the  bill,  or  is  ready  to  do  so. 
I  think,  therefore,  the  Court  is  fully  justified  in  making  the  order  required. 

Rule  absolute :  the  costs  of  the  motion  to  be  in  the  Master's  dis- 
cretion. 

(/)  3  Camp.  324. 
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Common  Pleat.         BOYD  V.  THE  LiONDON  AND  CROYDON  RAILWAY  COMPANY. 


June  5. 


By  a  section  in    f^ASE  for  obstructing  a  carriage  way.     The  defendants  had  pleaded  Not 
a  local  Act,  Guilty  only.     The  cause  was  tried  before  Tindal,  C.  J.,  at  the  last 

incorporating  a  /  J  .  '  ' 

railway  com-  iY«rry  Assizes.     The  plaintiff  recovered  a  verdict,  leave  being  reserved  to  the 

waYtobe**1011  defendants  to  move  to  set  it  aside,  on  the  ground  that  no  notice  had  been 

brought  against  given  to  the  defendants,  as  required  by  the  1 79th  section  of  the  private  Act  (a) 

anything  done  by  which  the  Company  was  incorporated. 

in  pursuance  of 

twenty  days'  Kennedy,  in  last  Easter  Term,  had  obtained  a  rule  nisi  accordingly.    He 

notice  should 

be  given  by  the  party  intending  to  commence  such  action  to  the  intended  defendant : — Held,  that 
the  Company  was  included  under  the  term  "person,"  and  entitled  to  notice,  notwithstanding 
that,  in  numerous  other  seciions,  a  distinction  was  made  between  "  persons "  and  "  cor- 
porations.*' 


(a)  5  W  4,  c  x.  By  sec  179,  "  no 
action,  &c,  shall  be*  brought,  &c, 
against  any  person  for  any  thing  done 
or  omitted  to  be  done  in  pursuance  of 
this  Act,  or  in  execution  of  the  powers, 
&c,  unless  twenty  days  previous  notice 
in  writing  shall  be  given  by  the  party 
intending  to  commence  such  action,  &c, 
to  the  intended  defendant,  &c.  And 
the  defendant  in  such  action,  &c,  may 
plead  the  general  issue,  and  give  this 
Act  and  the  special  matter  in  evidence, 
&c." 

By  sec  2  (the  interpretation  clause), 
|4  where  any  word  shall  be  used  import- 
ing the  singular  number,  such  word  shall 
be  understood  to  include  several  matters 
as  well  as  one  matter,  and  several  per- 
sons as  weH  as  one  person,  &c.  And 
where  the  word  corporation  shall  be 
used,  the  same  shall  be  understood  to 
mean  any  body  politic,  corporate,  or 
collegiate,  civil  or  ecclesiastical,  aggre- 
gate or  sole,  unless  it  be  otherwise 
specially  provided,  or  that  there  be 
something  in  the  subject  or  context 
repugnant  to  such  construction/1 

By  sec.  8,  the  company  are  empow- 
ered to  take  lands,  &c,  and  it  is  declared 
that  the  Act  shall  be  sufficient  to  indem- 
nify the  said  company  and  all  other 
persons  for  what  tney  or  any  of  them 
shall  do  by  virtue  of  the  powers  thereby 
granted. 

By  sec  156,  If  any  person,  save  and 
except  the  said  company  and  their  agents, 
and  other  persons  authorized  by  their*, 
Bhall  ride,  &c,  upon  the  railway,  or  any 
part  thereof,  any  horse,  &c,  every  person 
so  offending  shall  forfeit  10/.,  or  be  im- 
prisoned, &c. 

By  sec.  171,  all  persons  and  corpora- 


tions aggrieved  by  any  order,  &c,  of 
the  said  company,  and  also  the  said  com- 
pany and  all  other  persons  and  corpo- 
rations aggrieved,  may  appeal,  &c,  and 
tn  the  case  of  an  individual  appealing, 
certain  recognizances  are  to  be  entered 
into. 

By  sec.  41,  the  costs  of  summoning 
a  jury  in  certain  cases,  are  directed  to 
be  defrayed  by  the  company,  and  in 
case  such  costs  shall  not  be  paid  to  the 
varty  entitled  to  receive  the  same  within 
a  certain  time,  the  same  may  be  levied 
and  recovered  by  distress  and  sale  of 
any  goods  and  chattels  of  the  said  com- 
pany. 

By  sec  90,  eight  persons,  who  shall 
be  proprietors  of  fifty  shares,  shall  be 
elected  directors. 

By  sec.  125,  the  company  are  entitled 
to  demand  toll  for  every  person  con- 
veyed in  any  carriage  upon  the  railway. 

(The  foregoing  sections  were  relied 
on  by  the  defendant ;  the  following  by 
the  plaintiff): 

By  sec.  26,  the  conveyance  of  copy- 
holds is  authorized  to  be  made  by  all 
persons  and  corporations  by  the  Act 
empowered  to  make  conveyances  of 
other  lands. 

By  sec.  32,  all  persons  and  companies 
having  any  mortgage  on  lands,  to  be 
used  for  the  purposes  of  the  Act,  shall 
convey  to  the  eompany. 

A8imilar  distinction  between  persons 
and  corporations  is  taken  in  a  great 
number  of  the  sections  of  the  Act; 
among  others,  in  sections  34,  35,  36, 
43,  53,  56,  62,  109,  111,  112,  120,  123, 
127,  134,  135,  150,  159,  162, 163, 17U 
172,  174, 181, 193, 197,  and  200. 
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argued  that,  in  the  179th  section  of  the  Act  (enacting  that  no  action  should  be 
brought  against  any  person,  for  anything  done  in  pursuance  of  the  Act, 
without  previous  notice,  and  giving  the  defendant  the  statutable  plea  of  the 
general  issue),  the  word  "  person"  would  include  a  corporation.  Section  8, 
spoke  of  "  the  company  and  all  other  persons"  In  sec.  155,  the  expressions 
were  "  if  any  person,  save  and  except  the  said  company,"  Ac. ;  shewing 
dearly,  that  the  legislature  contemplated  the  company  under  the  term 
"  person."  By  sec.  171,  all  persons  and  corporations  aggrieved,  &c.,  might 
appeal,  and  in  the  case  of  an  individual  appealing,  certain  things  were  re- 
quired ;  which  shewed  that,  where  the  legislature  meant  to  draw  a  distinction 
between  a  person  sole,  and  a  corporation,  they  used  the  term  individual  to 
express  the  former.  In  Co.  Lilt.  2,  a,  it  is  said,  "  Persons  capable  of  purchase 
are  of  two  sorts;  persons  natural,  created  of  God,  as  /.  S.,  J.  JVL,  Ac.,  and' 
persons  incorporate  or  politic,  created  by  the  policy  of  man,  (and  therefore 
they  are  called  bodies  politic),  and  these  be  of  two  sorts,  vis.,  either  sole,  or 
aggregate  of  many ;"  and  the  same  definition  is  adopted  in  Blackstone's  Com- 
mentaries (b).  So  the  Statute  of  Mortmain  (c),  enacts,  that  "  no  person, 
religious  or  other,  shall  buy  or  sell  any  lands  or  tenements ;"  and  subse- 
quently provides  that,  "  if  any  person,  religious  or  other,"  offend  against  the 
Statute,  the  land  shall  escheat  to  the  lord,  and  Sir  Edward  Coke,  in  commenting 
on  the  Statute,  has  the  following  passage :  "  If  any  sole  corporation,  or  ag- 
gregate of  many,  either  ecclesiastical  or  temporal  (for  the  words  of  the  Statute 
be,  si  quis  religiosus  vel  alius),  purchase  lands  or  tenements  in  fee,  they  have 
capacity  to  take,  but  not  to  retain*9  (d) ;  and  again  :  "  The  said  Statute  of 
7  E.  1,  intended  to  provide  against  these  decrees  in  these  words :  Quod  nul- 
lus  religiosus,  aut  alius  quicunque  («.  e.y  other  whatsoever  of  like  quality 
of  being,  a  body  politic  or  corporate,  ecclesiastical,  or  lay,  sole,  or  aggregate 
of  many)  terras,  &c."  (<?).  By  2 1 H.  8,  c.  1 3,  spiritual  persons  are  abridged  from 
having  pluralities  of  livings,  and  from  taking  of  farms,  &c. ;  the  word  person, 
there,  must,  of  necessity,  include  corporations.  By  sec  4  of  the  Statute  of 
Bridges  (/),  the  justices  are  empowered  to  tax  the  inhabitants  for  the  repairs 
of  bridges,  Ac.;  and  Sir  Edward  Coke,  in  his  comment  thereon,  says,  "  Every 
corporation  and  body  politic,  residing  in  any  county,  &c,  or  having  lands  or 
tenements  in  any  shire,  Ac.,  are  said  to  be  inhabitants  there  within  the  pur- 
view of  this  Statute"  (g).  Fisher  v.  The  Thames  Junction  Railway  Com- 
pony  (hi)  was  in  point ;  that  was  an  action  brought  against  a  company 
incorporated  under  a  private  Act  of  Parliament,  which  had  been  looked  at  with 
reference  to  the  present  case,  and  which  was  found  to  contain  precisely  the 
same  clauses  as  those  in  the  present  Act.  In  that  case  an  application  was 
made  by  the  defendants  to  plead  the  general  issue,  and  other  matters  of 
defence;  but  the  Court  refused  the  application,  holding  that  the  general 
issue  was  sufficient;  so  that  it  was  there  assumed  that  the  company  was 
included  under  the  term  "person." — [Tindal,  C.  J.— The  point  does  not 
appear  to  have  been  brought  under  the  notice  of  the  Court ;  it  was  passed 
over  sub  silentio.y^n  Wilks  v.  The  Hungerford  Market  Company  (•),  the 


(*)  a  i,  p.  i 

(c)  7  Ed.  1, 

(J)  Co.  Litt. 


12a 

st.  2. 

(d)  Co.  Litt.  2,  b. 

(e)  2  lost.  75. 
(/)22H.8,c.5 


i« 


_  2  Inst.  703. 
(A)  5  D.  P.  C.  773. 
(t)  2  N.  C.  281;    1  Hotrg.  281;  2 
Scott,  446. 
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defendants  relied  upon  the  private  Act,  11  G.  4,  c  hex;  by  sec.  93  of  which, 
"  no  action  is  to  be  brought  against  any  person  for  any  thing  done  in  pur- 
suance of  the  Act,  &c,  after  six  months  after  the  cause  of  action  shall  have 
arisen :"  the  grievance  complained  of  having  continued  from  April  2d  to  July 
2d,  and  the  action  not  having  been  commenced  before  December  30th,  it  was 
held,  that  the  plaintiff  could  recover  only  for  the  damage  accruing  in  the  two 
days  (July  1st  and  2d),  included  in  the  six  months.  The  words  of  that  Act 
were  precisely  similar  to  those  of  the  present,  except  that  in  the  former  there 
was  no  interpretation  clause.  (He  moved  also  upon  two  other  points ;  that 
it  was  only  a  case  for  compensation,  under  the  Act,  and  that  the  plaintiff, 
being  a  private  individual,  could  not  acquire  a  right  of  way  over  the  company's 
property,  which  was  given  to  them  for  public  purposes;  but  the  Court 
granted  the  rule  upon  the  first  point  only.) 

Piatt)  Q.  G,  and  Channell,  now  shewed  cause. — The  passage  from  Co. 
JAM.  2,  a,  will  be  best  understood  by  referring  to  the  original  in  Littleton,  to 
which  that  passage  is  a  commentary ;  the  original  is,  "  car  *i  home  pur- 
chase," &c.  (j)  ;  both  Littleton  and  Coke  are  speaking  of  persons  capable  of 
purchasing,  which  corporations  certainly  can  do.  There  is  no  doubt  that  the 
word  "  person,"  if  coupled  with  the  word  "  corporate,"  or  "  politic,*'  would 
include  a  corporation ;  but  it  would  not  if  it  stood  alone ;  as  in  common  par- 
lance, "  a  rose/'  would  designate  the  natural  flower,  but  "  an  artificial  rose," 
explains  that  something  else  is  meant.  It  is  not  to  be  gathered  from  any  of 
the  passages  cited  from  Coke  or  Blackstone,  that  the  word  "  person/'  used 
alone,  would  include  artificial  persons.  Then  the  clause  in  question,  being 
in  restriction  of  the  common  law,  ought  to  be  restrained  by  exposition,  as  the 
rule  was  laid  down  by  Lord  Nottingham,  in  Ash  v.  Abdy  (k).  Some  of  the 
clauses  to  this  Act,  relied  on  by  the  other  side,  shew  that  the  legislature 
could  not  mean  the  word  "  person "  to  include  a  "  corporation :"  e.  g,9  the 
155th  section  enacts,  that  if  any  person  (save  and  except  the  company,  &c), 
shall  ride  any  horse  upon  the  railway,  any  person  so  offending,  shall  forfeit 
10/.  or  be  imprisoned;  now,  it  is  clear  that  the  company,  in  a  corporate  cha- 
racter, could  neither  ride  on  horseback  or  suffer  imprisonment :  the  exception 
61  "the  company  "  therefore,  must  mean  individuals  of  the  company.  There 
are  numerous  clauses  in  the  Act,  in  which  the  terms  "  person "  and  "  cor- 
poration9' are  put  in  opposition  (/).  In  Statutes  where  the  legislature  intended 
that  the  word  "  persons"  should  include  "  corporations,"  they  had  expressly 
so  stated  in  the  Act  of  Parliament,  as  in  the  new  Statute  of  Limitations  (m) ; 
the  Fines  and  Recoveries  Act  (n) ;  and  the  Tithes  Commutation  Ad  (o). 
In  the  Brighten  Railway  Act  (/?),  (which  being  in  pari  materia  with  the 
present  Act,  might  be  looked  at  to  assist  in  construing  it),  the  253d  section, 
(which  is  to  the  same  purport  as  the  179th  section  of  the  present  Act), 


1 


0  Litt.  sec.  1. 

t)  3  Swanst.  App.  664. 

I)  Sec  note  (a),  supra. 


sec. 


1 


(m)  3  &  4  W.  4,  c.  27.  By 
(the  interpretation  clause),  "  the  word 
*  person,'  shall  extend  to  a  body  politic, 
corporate,  or  collegiate,  and  to  a  class 
of  creditors,  or  other  persons,  as  well 
as  an  Individual/* 

(n)  3  &  4  W.  4,  c.  74;   by  sec.  1, 


"  the  word  '  person/  shall  extend  to  a 
body  politic,  corporate,  or  collegiate,  as 
well  as  an  individual." 

(o)6&7W.4,  c.  71 ;  by  sec.  12, 
"the  word  'person,1  shall  mean  and 
include  the  King's  Majesty,  and  any 
bodv  corporate,  aggregate  or  sole,  as 
well  as  an  individual." 

(p)  1  Via  c.  cxix. 
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enacts,  that  "  no  action,  Ac.,  shall  be  brought,  &c.,  against  any  person  or   CcmrnorVUas. 
tarporation  for  any  thing  done,  &c.,  in  pursuance  of  this  Act,  unless,"  &c. 


Tindal,  C.  J. — It  appears  to  me,  upon  the  proper  construction  of  the  Act 
of  Parliament  now  under  consideration,  that  the  company  incorporated  by 
that  Act  are  within  the  179th  section;  and,  consequently,  that  they  are 
entitled  to  the  advantages  given  by  that  section.  There  is  no  doubt  that,  in 
many  parts  of  the  Act,  the  words  "person"  and  "corporation,"  are  put  in 
opposition ;  and  in  those  instances,  it  is  clear  that  the  word  "  person  "  could 
not  be  intended  to  include  "  corporations ;"  but  the  question  here  is,  not  so 
much  what  may  be  the  precise  meaning  of  the  term  "  person"  in  the  Act 
generally,  but  whether,  in  the  179th  section,  that  term  can  include  a  corpo- 
ration. It  must  be  observed,  that  this  is  not  a  clause  empowering  any  act  to 
be  done ;  if  it  were,  we  should  be  driven  to  look  to  the  interpretation  clause ; 
bat,  confining  our  attention  to  the  179  th  section,  we  find  that  it  is  thereby 
enacted,  that  *'  no  action  shall  be  brought  against  any  person  for  any  thing 
done  or  omitted  to  be  done  in  pursuance  of  the  Act,  unless  twenty  days' 
previous  notice  shall  be  given  by  the  party  intending  to  commence  such 
action  to  the  intended  defendant."  The  plaintiff  in  such  action  is  designated 
by  the  term  M  party,"  and  the  company  would,  I  think,  come  within  the 
meaning  of  the  term  defendant,  which  is  nomen  generalisnmum  ;  the  meaning 
of  the  term,  defendant,  being  a  party  capable  of  being  sued ;  and  it  is  im- 
possible not  to  see  that,  if  the  company  were  to  be  excluded  from  the  benefits 
intended  to  be  conferred  by  the  179th  section,  the  very  persons  who  most 
require  a  notice  of  action,  would  be  deprived  of  it ;  as  in  the  case  of  a  stranger, 
a  notice  is  not  so  necessary.  I  think,  therefore,  without  intending  to  impugn 
the  common  law  notion  of  the  word  "  person,"  that  we  should  not  follow  the 
real  and  manifest  intention  of  the  legislature,  if  we  did  not  decide  that  the 
word  "  person,"  as  used  in  the  179th  section  of  this  Act,  was  intended  to 
include  a  corporation,  and  consequently,  that  the  company,  in  this  case,  were 
entitled  to  notice  under  that  section.  The  rule,  therefore,  will  be  made 
absolute. 


Boyd 

London  and 
Croydon 
Railway 
Company. 


Park,  J. — It  is  very  distressing  to  the  Court  to  be  called  upon  to  construe 
a  long  Act  of  Parliament,  like  the  present,  and  to  have  to  find  a  meaning 
where,  in  all  probability,  the  legislature  had  none.  As  far  as  we  can  under- 
stand the  Act  under  consideration,  it  appears  that,  in  many  clauses,  the 
word  "  person,"  could  not  include  a  "  corporation ;"  but,  in  the  section 
immediately  before  us,  there  is  no  reason  why  it  should  not ;  and,  as  it  is 
but  just  the  company  should  have  notice  of  action,  we  are  fully  authorised  by 
the  terms  of  the  section,  in  considering  such  to  be  the  intention  of  the  legis- 
lature. 


Vaughaw,  J. — It  is  no  wonder  that  we  should  find  considerable  difficulty 
in  interpreting  an  Act  of  Parliament  containing  no  less  than  206  sections. 
The  clause  in  question,  however,  appears  to  me  to  have  been  especially 
intended  fm  the  benefit  of  the  company,  who  are  certainly  more  in  want  of 
H*  provisions  than  any  other  party ;  if  we  were  to  strike  out  the  words 
"  against  any  person."  the  whole  section  would  be  sensible  and  intelli- 
gible, and  there  could  be  no  doubt  that  the  term  '*  defendant"  would  include 
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Gmmo*PiMt.  a  corporalicr*  I  agree,  that  we  shall  best  promote  justice  in  this  ease,  by 
interpreting  the  word  u  person/1  used  in  the  1 79th  section,  to  include  the 
company ;  and  therefore,  the  want  of  notice  is  an  answer  to  the  action,  and 
the  rule  must  be  made  absolute. 


Boyd 

V. 

London  and- 
Croydon 
Railway 
Company. 


Coltman,  J. — I  think  we  are  bound  to  see,  if  we  possibly  can,  what  the 
intention  of  the  legislature  was  in  the  clause  in  question.  The  difficulty, 
however,  as  it  appears  to  me,  arises  out  of  the  interpretation  clause*  which, 
although  it  was  obviously  intended  to  facilitate  the  interpretation  of  the 
Statute,  has  introduced  a  good  deal  of  confusion  and  uncertainty.  The  terms 
of  that  clause  are  wholly  affirmative ;  there  is  nothing  negative  in  it ;  and  I 
think  we  are  justified  in  extending  the  terms  used  in  the  Act,  at  least,  to  the 
full  extent  of  the  interpretation  clause.  An  argument  may  be  raised,  that  a 
word  in  an  Act  of  Parliament  can  be  used  only  in  1  he  sense  given  to  it  in  the 
interpretation  clause;  but  I  do  not  think  that  such  an  argument  is  con- 
clusive. It  seems  clear,  that  it  was  the  object  of  the  legislature  to  protect 
the  company,  and  I  think  we  do  no  violence  to  the  language  of  the  Statute, 
by  deciding  that  the  company  are  entitled  to  notice,  under  the  179th  section. 

Rule  absolute. 


(  Wilde,  Serjt,  amicus  Curia,  referred  to  Cortis  v.  The  Kent  Waterworks 
Company)  (q). 


(g)  7  B.  &  C.314;  where  it  was  held, 
that  a  corporation  was  liable  to  he  rated 
under  a  local  Act  (47  G.  3,  c.  cxi), 


whereby  commissioners  were  empowered 
to  make  rates  upon  all  and  every  person 
or  persons  who  held  land  in  the  parish* 


June  u  &  12.  Reynolds  and  another,  assignees  of  Sheppard,  a  bankrupt, 

v.  Wedd,  and  another. 


flllS  was  an  action  for  money  received,  brought  by  the  assignees  of  a 
bankrupt,  to  recover  420/.     The  defendants  had  pleaded  non-assumpsit 
to  all  but  10/.,  and  payment  into  Court  of  that  sum. 

At  the  trial,  before  Park,  J.,  at  Lincoln  Spring  Assizes,  the  following  facts 
were  proved:  On  the  9th  of  September,  1837,  Sheppard committed  a  secret 
act  of  bankruptcy ;  on  the  10th,  the  defendants  applied  for  payment  of  their 
for  costs,  in  the  rjeDtf  amounting  to  410/. ;  on  the  12th,  they  issued  process  of  foreign  attach- 

hands  of  the  _    .       _  ^  ,     A  .  .  .      M . 

sheriff,  under      ment  out  of  the  Boston  Court ;  but  such  process  proving  unproductive,  on 

43  G.  3,  c.  46, 
s.  2,  which  sum 
was  afterwards 


A  trader,  on 
being  arrested 
by  a  creditor,; 
(after  having 
committed  a 
secret  act  of 
bankruptcy), 
deposited  the 
debt  and  102. 


Slid  into 
ourt    Bail 


the  13th,  they  issued  a  capias  against  Sheppard,  and  he  was  arrested  for  the 
410/. ;  on  the  14th,  he  paid  420/.  into  the  Boston  Court,  in  lieu  of  bail,  under 
the  43  G.  3,  c.  46,  s.  2  (a) ;  on  the  23d,  Sheppard,  having  neither  perfected 


not  baring  been 

perfected  in  due  time,  the  creditor  obtained  an  order  for  the  payment  of  the  money  over  to  him, 


tinder  the  same  Statute.    A  fiat  of  bankruptcy  was  subsequently  issued  against  the  trader  >- 
Held,  that  the  payment  to  the  creditor  was  made  i 
tected  against  the  assignees. 


i  under  process  of  law,  and  waa,  therefore,  pto- 


(«)  Enacting  "  that  all  persons  ar- 
rested upon   mesne  process    shall    be 


allowed,  in  lieu  of  giving  bail  to  the 
sheriff,  to  deposit  in  the  hands  of  the 
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kail,  nor  paid  an  additional  10/.  into  Court,  pursuant  to  7  &  8  Geo.  4,  c.  71, 
s.  2  (6) ;  the  defendants  applied  to  have  the  money  paid  out  of  Court,  which 
alter  opposition,  was  granted,  and  the  money  was  paid  to  the  defendants  ac- 
cordingly.    On  the  28th,  the  fiat  issued. 

The  learned  judge  thought,  that  this  was  a  payment  to  the  defendants 
under  compulsion  of  law,  and  nonsuited  the  plaintiffs ;  reserving  leave  to  them 
to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  410/. 


Reynolds 

9. 

Wedd. 


Balguy,  Q.  C,  in  last  Easter  Term,  obtained  a  rule  nisi,  accordingly. 

Wilde,  Serjt.,  Humfrey,  and  Wadding  ton,  now  shewed  cause. — The 
defendants  had  a  right  to  retain  the  money ;  they  had  no  notice  of  the  bank- 
ruptcy, which  would  operate  only  from  the  time  of  notice,  and  not  from  the 
time  when  the  act  of  bankruptcy  was  committed.  The  money  was  in  the 
possession  of  the  law,  and  had  ceased  to  be  the  property  of  the  bankrupt ; 
and  therefore  it  could  not  be  recovered  by  the  assignees.  If  the  money, 
instead  of  having  been  paid  into  Court,  had  been  paid,  upon  the  arrest,  to  the 
present  defendants,  no  question  could  have  arisen.  The  Statute  of  43  G* 
3,  gives  the  defendants  their  title  to  the  money,  and  they  received  it  there* 
fore  under  the  sanction  and  authority  of  the  law ;  the  order  of  the  Court,  by 
which  it  was  paid  over  to  them,  is  equivalent  to  a  judgment ;  they  had,  there* 
(ore,  recovered  the  money  by  due  process  of  law,  and  the  assignees  cannot 
recover  it  back  again  from  them ;  Belcher  v.  Mills  (c).  The  case  of  Ferrali 
t.  Alexander  (d),  might  be  relied  upon  by  the  other  side,  where  it  was  held 
that,  under  the  Bankrupt  Act,  assignees  were  entitled  to  money  which  had 
been  paid  into  Court  under  the  7th  &  8th  G.  4;  but  there,  the  plaintiff  had 
no  title  to  the  money  till  judgment,  and  the  application  was  made  on  the  part 
of  the  assignees  before  judgment ;  in  the  present  case,  the  money  had  been 
paid  into  Court  under  the  43  G.  3,  by  which  the  defendants  (the  plaintiffs 
below),  were  entitled  to  have  the  money  out  of  Court,  upon  the  failure  of 
Sheppard  (the  defendant  below),  in  not  duly  putting  in  and  perfecting 
bail ;  and  the  money  having  been  actually  paid  over  to  the  defendants,  upon 
motion,  the  Court  would  not  interfere ;  Hannah  v.  Willis  (e).  The  autho- 
rities, that  a  payment  under  coercion  of  law  is  valid  against  the  assignees, 
are  very  numerous,  Price  v.  Beal  (/) ;  Andrews  v.  Spicer  (y) ;  Calvert  v. 


sheriff  the  sum  endorsed  upon  the  writ, 
together  with  10/.  to  answer  the  costs, 
and  shall  thereupon  be  discharged  from 
such  arrest;  and  the  (sheriff  shall,  at  or 
before  the  return  of  the  writ,  pay  into 
Court  the  money  so  deposited ;  and  in 
case  the  defendant  shall  not  duly  put  in 
and  perfect  bail,  then  the  money  depo- 
sited and  paid  into  Court  shall,  upon 
motion,  be  paid  over  to  the  plaintiff, 
who  shall  be  thereupon  authorised  to 
enter  a  common  appearance.11 

(b)  Enacting,  that  "  where  a  de- 
fendant shall  have  been  discharged  from 
arrest  upon  making  snch  deposit  (under 
the  above  recited  Act),  and  the  sum  so 
deposited   shall   have  been  paid  into 


Conrt,  it  shall  be  lawful  for  such  de- 
fendant, instead  of  putting  in  and  per- 
fecting special  bail,  to  allow  the  sum  so 
deposited  and  paid  into  Court,  together 
with  the  additional  sum  of  10/.,  to  be 
paid  into  Court  by  such  defendant,  as 
a  further  security^  for  the  costs  of  the 
action,  to  remain  in  the  Court,  to  abide 
the  event  of  the  suit" 

(c)  1  Gale,  142;  2  C.  M.  &  R.  150. 

(d)  1  D.  P.  C.  132. 

(e)  Ante,  p.  117 ;  4  N.  C.  310 ;  6  D.  s 
P.C.417.  ij         / 

(/)  3  Keb.  231 ;  S.  C.  nora.  $ym  v. 
Benson,  Frecm.  349. 

(g)  3  Keb.  616.  Mr.  J.  Park,  upon 
these  two  case*  being  cited,  observed) 
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Common  Pleat. 


Lingard  (A)  ;  Holmes  v.  Wennington  (t) ;  Cwf  v.  Morgan  (J) ;  and  JFotiftr 
v.  Allanson  (A).     The  following  cases  will  probably  be  relied  on  by  the  other 
side :  Southey  v.  Sutler  (1) ;  Cook  v.  Rogers  (m) ;  and  Thornton  v.  /far- 
greaves  (n) ;  but  those  were  clearly  cases  of  voluntary  preference  ;  Norwood 
v.  Lomas  (o) ,  but  in  that  case  the  debt,  under  which  the  money  was  paid 
by  the  bankrupt,  was  due  upon  a  note  which  was  not  given  in  the  usual  and 
ordinary  course  of  trade  and  dealing,  within  the  meaning  of  the  Statute,  19 
G.  2,  c.  32;  Hovil  v.  Browning  (/>),  where  a  creditor,  for  goods  sold  and 
delivered  to  a  trader,  who  had  committed  a  secret  act  of  bankruptcy,  not 
being  cognizant  thereof,  attached  money  of  the  trader's,  in  the  hands  of  a 
third  person,  and  recovered  judgment,  in  the  Mayor's  Court  of  London, 
against  the  garnishee,  who  thereupon  paid  him  the  amount  of  the  debt  so 
attached ;  afterwards  a  commission  issued ;  and  it  was  held,  that  this  payment 
was  not  protected  by  the  Statute  19  G.  2 :  but  that  case  was  expressly  so 
decided,  upon  the  ground  that  the  Statute  only  protected  payment  made  by  the 
bankrupt  himself;  Philips  v.  Hunter  (q),  but  there,  an  attachment  was  issued 
by  a  creditor  against  the  bankrupt,  not  only  with  full  knowledge  of  the  debtor's 
having  stopped  payment,  but  even  after  a  commission  of  bankruptcy  had,  in 
fact,  issued ;  and  even  there,  Lord  C.  J.  Eyre  differed  in  opinion  from  the 
other  judges.     In  Allanson  v.  Atkinson  (r),  the  money,  which  was  held  to  be 
recoverable  by  the  assignees  from  the  creditor,  had  been  paid  over  to  him  by 
the  sheriff,  as  the  proceeds  of  goods  which  the  debtor  had  pledged,  upon 
being  taken  in  execution,  after  an  act  of  bankruptcy.    In  Teals  v.  Younge  (s\ 
the  doctrine,  that  a  payment  under  arrest  is  protected,  was  considered,  by 
the  majority  of  the  judges,  as  settled  by  the  authority  of  the  former  deci- 
sions (f).     It  was  formerly  considered,  that  money  paid  under  process  of 
law  might  be  recovered  back  by  action ;  Moses  v.  Maeferlan  («) ;  but  that 
case  has  long  been  overruled  by  numerous  authorities,  which  are  collected  in 


"  Lord  Kenyon  once  said,  in  my  hearing, 
that  he  would  not  allow  Keble  to  be 
quoted. "  See  the  opinions  on  this  re- 
porter, of  Burnet,  J.,  in  Batchelor  v. 
Bigg,  3  Wils.  330 ;  of  Lord  Hardwieke, 
in  Pitt's  case,  Ca.  temp.  Hardw.  100 
(and  note  by  Ridgwayl)  and  of  Lord 
Mansfield,  in  Short  v.  Coffin,  5  Burr. 
2731. 

(h)  Cited  5  T.R.  200;  2B  &  P.  399. 
See  also  2  H.  Bl.  335 ;  and  7  Ea.  160. 

(*)  Cited  ibid:  and  reported  2  B.  & 
P.  399,  n. 

j)  2  B.  &  P.  398. 
k)  2  T.  R.  479.     See  also  Fuller  v. 
Gibson,  2  Cox,  24;    and   Priekett  v. 
Down,  3  Camp.  131. 

(0  3B.&P.  237. 

O)  5  Mo.    &   P.   353;     7    Bing. 
438. 

(n)  7  Ea.  544. 

(o)  11  Ea.  127. 

(»)  7  Ea.  154. 

"  ~  ""   Bl.  402. 
.  &  S.  583. 
M*C1.  &  Y.  697. 


i  pt  i  r«a 
(?)  2  H. 
M  1  M. 
(/)  1  AH 


(t\  The  question  in  this  case,  and  in 
most  of  those  previously  mentioned, 
arose  upon  the  wording  of  19  G.  2,  c- 
32,  s.  1,  which  enacted  that  no  bond  fide 
creditor  of  any  bankrupt  should  be 
liable  to  repay  to  the  assignees  "any 
money,  which  before  the  suing  forth  of 
the  commission,  was  really  and  bond 
fide,  and  in  the  usual  and  ordinary 
course  of  trade  and  dealing,  received 
by  such  person  of  any  such  bankrupt," 
before  notice  that  he  was  become  bank- 
rupt, or  was  in  insolvent  circumstances ; 
but  such  questions  are  now  set  at  rest 
by  the  82d  section  of  the  present  Bank- 
rupt Act  (6  O.  4,  c.  16),  which  enacts, 
in  general  terms,  that  "ttU  payments 
really  and  bond  fide  made  by  any  bank- 
rupt, or  by  any  person  on  his  behalf, 
before  the  date  and  issuing  of  the  com- 
mission, to  any  creditor  of  such  bankrupt, 
shall  be  deemed  valid,  notwithstanding 
anv  prior  act  of  bankruptcy/* 

(u)  2  Burr.  1005;  S.  C.  cit  Bui.  N. 
P.  130. 
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a  note  to  Marriott  v.  Hampton  (v),  in  Smith's  Leading  Cases  (to),  all  of  Comwim  Pleas. 
which  are  in  favour  of  the  defendants.  Reynolds 


Talfourd,  Serjt.,  Balguy,  and  N.  R.  Clarke,  in  support  of  the  rule. — 
The  question  here  is,  whether  this  case  falls  within  the  general  rule,  that  the 
whole  of  a  bankrupt's  property  vests  in  his  assignees  by  r Nation  to  the  act 
of  bankruptcy ;  or  within  the  exception  to  that  rule,  which  protects  payments 
made  under  compulsion  of  law.  It  is  no  doubt  true,  that  where  a  matter  has 
once  been  decided  by  a  Court  of  competent  jurisdiction,  it  is  not  in  the  power  of 
the  parties  affected  by  such  decision  to  open  the  question,  although  the  de- 
cision may  have  been  grounded  upon  a  mistake ;  but  to  this  rule  there  are 
exceptions ;  and  the  question  here  is,  whether  the  present  case  falls  within 
the  principle  of  the  rule  or  of  the  exceptions.  The  money  here  was  paid  out 
wrongfully,  as  regards  the  assignees ;  for  the  money  had  ceased  to  belong  to 
the  bankrupt,  and  vested  in  them  from  the  time  of  the  act  of  bankruptcy. 
Suppose  the  money  had  been  paid,  by  mistake,  to  a  stranger — \T\ndal,  C.  J. 
— The  Court  would  probably  order  it  to  be  paid  back  again.] — Still,  an  action 
for  money  received  would  lie.  Suppose  money  were  paid  by  a  debtor  to  a 
person  assuming  the  character  of  the  executor  of  his  creditor,  and  afterwards 
probate  were  granted  by  the  Ecclesiastical  Court  to  another  party ;  might  he 
not  sue  for  the  money  ? — [  Vaughan,  J. — In  Allen  v.  Dundas  (x),  it  was 
held,  that  payment  of  money  to  an  executor,  who  had  obtained  probate  of 
a  forged  will,  was  a  discharge  to  the  debtor  of  the  intestate,  notwithstanding 
the  probate  was  afterwards  declared  null,  and  administration  was  granted  to 
the  intestate's  next  of  kin.] — Nevertheless  an  action  for  money  received,  might 
have  been  maintained  by  the  administrator  against  the  false  executor.  In  this 
case,  the  Court  has  ordered  Shepparcts  money  to  be  paid  over  to  the  de- 
fendant, when,  in  point  of  fact,  they  had  no  money  of  Sheppards  in  their 
possession  at  the  time. — [  Vaughan,  J. — Does  not  the  plaintiff  acquire  an 
inchoate  right  to  the  money  as  soon  as  it  is  paid  in  ?] — It  appears  not,  from 
the  case  of  Ferrali  v.  Alexander.  Belcher  v.  Mills,  is  distinguishable  from 
the  present  case  ;  for  the  money  was  there  paid  out,  not  on  the  application  of 
the  defendant,  but  of  the  bail ;  and  Parke,  B.,  there  appears  to  have  thought, 
that  the  assignees  had  a  title  to  the  money ;  for  he  says,  their  remedy  was 
against  the  attorney  who  paid  the  money  over  after  the  bankruptcy  (y). 
The  plaintiffs  in  this  case  have  no  such  remedy.  It  is  a  fallacy  to  say, 
that  any  adjudication  has  taken  place  upon  this  question. — [Vaughan,  J. — 
When  i  Court  makes  an  order  that  money  is  to  be  paid  over  to  a  particular 
party,  does  it  not,  in  fact,  adjudicate  thereon  ?] — As  between  the  parties  before 
the  Court,  perhaps  the  order  may  have  that  effect,  but  not  so  as  to  bind 
strangers.  Besides,  Southey  v.  Butler,  and  the  rest  of  that  class  of  cases 
referred  to  on  the  other  side,  Balme  v.  Hutton  (in  error)  (*),  Carlisle  v.  Gar- 
land (a),  and  Groves  v.  Cowan  (o),  are  in  favour  of  the  plaintiffs. 

(*)  2  Enp.  N.  P.  C,  546 ,  7  T.  R.  269.  (a)  In  C.  P  7  Bing.  298 ;  5  M.  &  P. 

(w)  Vol.  2,  p.  237.  102.     In  Cam.  Scac.  10  Bing.  152;  4 

(x)  3  T.  R   125.  Mo.  &  Sc  24;   2  C.  &  M.  31 ;  3  Trr. 

(jr)  2  C.  M.  &  K.  152.  705.     In  J)om.  Proc.  4  Bing.  N.  C.  7z 

Cz)  1  C\  &  M.  262:  3  Mo.  &  S.  1 ;  4  Scott,  587;  3M.&W.  152. 

9  Bing.  471;   S.  C  below,  2  Y.  &  J.  (6)  3  Mo.  &  S.352;  10  Bing.  5.   * 

10I;2C.&J.19;  lTyi.  17. 

VOL.  L  R 
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Tindal,  C.  J. — I  consider  this  case  to  stand  precisely  on  this  footing,  upon 
which  it  has  been  placed  by  the  counsel  for  the  plaintiffs :  namely,  that  the 
question  is,  whether  it  falls  within  the  general  rule,  that  the  whole  of  a  bank- 
rupt's property,  at  the  time  of  the  act  of  bankruptcy,  vests  in  his  assignees 
upon  the  issue  of  ifiat;  or  whether  it  comes  within  the  exception  to  that 
rule,  namely,  that  money  paid  by  a  trader,  after  a  secret  act  of  bankruptcy, 
under  process  of  law,  does  not  so  vest :  and  I  confess  it  appears  to  me,  from 
the  best  consideration  I  have  been  able  to  give  the  present  case,  that  it  falls 
within  the  exception  I  have  just  mentioned.     The  material  facts  of  the  case 
are  these :  the  defendant  below  commits  a  secret  act  of  bankruptcy ;  he  is 
afterwards  arrested  by  the  plaintiffs  below  (the  present  defendants),  and 
pays  a  sum  of  money  into  Court  in  lieu  of  bail,  under  the  Statute  of  43  G.  3. 
He  neither  puts  in  and  perfects  bail,  or  pays  in  an  additional  sum  of  10/.  to 
abide  the  event  of  the  suit,  which  he  might  have  done  under  the  7  &  8  G.  4. 
The  plaintiffs  below,  thereupon,  as  soon  as  he  has  made  default,  apply  for, 
and  obtain,  an  order  for  the  payment  of  the  money  over  to  them,  which  they 
were  entitled  to,  under  the  first-mentioned  Statute,  and  the  money  is  paid  over 
to  them  accordingly ;  and  it  is  not  till  after  all  these  proceedings  that  the  fiat 
issues.    It  appears  to  rne,  from  a  review  of  these  facts,  that  the  present 
case  strictly  ranges  itself  under  that  class,  where. a  payment  of  money 
wider  a  process  of  Court  has  been  considered  as  protected  against  the  claim  of 
the  assignees.     The  money  here  was  paid  under  the  2d  section  of  43  G.  3, 
c.  46.     (His  Lordship  here  read  the  section.)    At  the  time  the  payment  is 
made,  no  fiat  has  issued,  and  non  constat  that  there  would  be  one.    The 
plaintiffs  below  were  the  only  persons  who  at  that  time  had  any  claim  to  the 
money,  the  time  for  putting  in  and  perfecting  bail  having  expired.     This 
Court  has  gone  the  length  of  saying,  that  when  money  was  paid  by  the  order 
of  the  Court,  it  was  paid  in  discharge  of  the  debt,  and  brought  the  trans- 
action to  a  close:    that  was  the  result  of  Hannah  v.  Willis.    I  consider, 
therefore,  this  money,  paid  out  under  the  authority  of  the  Court,  was  com- 
pletely within  the  statutory  direction,  and  is,  consequently,  protected  against 
the  assignees.     The  case  of  Ferrall  v.  Alexander,  which  was  relied  upon  on 
the  part  of  the  plaintiffs,  as  being  in  point,  is  distinguishable  from  the  present. 
In  that  case,  the  writ  was  returnable  in  Trinity  Term ;  the  time  for  per- 
fecting bail  expired  on  the  4th  of  June ;  bail  did  not  justify ;  and,  on  the 
same  day,  the  defendant  obtained  a  rule  to  pay  money  into  Court  in  lieu  of 
bail,  under  7  &  8  G.  4,  c.  71,  s.  2;   notice  of  trial  was  afterwards  given; 
On  the  13th  of  July,  a  commission  of  bankruptcy  issued  on  an  act  of  bank- 
ruptcy committed  before  the  money  was  paid  into  Court ;  on  the  26th,  the 
assignment  was  made ;  on  the  27th,  notice  was  given  to  the  plaintiff,  that 
an  application  would  be  made  to  the  Court  to  have  this  money  paid  out  to 
the  assignees ;  on  the  28th,  notice  was  given  to  the  plaintiff  that  he  might 
come  in  and  prove  his  debt ;  on  the  4th  of  August,  the  trial  took  place;  and 
on  the  20th  of  October,  the  defendant  obtained  his  certificate ;  on  the  2d  of 
November,  the  assignees  applied  to  the  Court,  before  final  judgment,  to  have 
the  70/.  paid  over  to  them.     Now,  it  is  to  be  observed  that,  in  thai  case,  there 
had  been  no  default  on  the  part  of  the  defendant.     The  plaintiff  had  no  right 
to  go  to  the  Court,  and  have  the  money  paid  out,  until  the  defendant  had 
made  a  default,  or  until  final  judgment     The  defendant,  also,  had  no  right  to 
the  money,  as  (independently  of  his  being  bankrupt),  be  had  made  no  appli- 
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cation  before  issue  was  joined;  which,  by  the  3d  section  of  the  7  &  ComnrnPUat. 
8  6.  4,  c.  71  (c),  he  should  have  done,  and  consequently  his  assignees  were 
not  entitled  under  that  Act ;  but  seeing  that  neither  party  was  entitled  to 
hare  the  money  paid  out  to  them  under  that  Act,  the  Court,  exercising  an 
equitable  jurisdiction,  decided  that  the  money  should  be  paid  out  to  the  assig- 
nees, under  the  general  Bankrupt  Act  (</),  as  the  money  had  been  paid  into 
Court  after  the  act  of  bankruptcy.  Now,  in  the  present  case,  there  is  a  clear 
default  on  the  part  of  the  defendant  below,  in  not  having  put  in  and  perfected 
bail ;  in  consequence  of  which  default,  the  plaintiffs  below  (the  present  de- 
fendants) were  in  a  position  to  call  upon  the  Court  to  exercise  their  statutable 
jurisdiction,  and  order  the  money  to  be  paid  out  to  them.  The  present  case, 
therefore,  strictly  falls  within  the  principle  of  Belcher  v.  Mills,  though  that 
case  is  stronger  than  the  present.  There  the  bankrupt  was  arrested  by  the 
defendants  on  the  24th  of  September,  on  which  day  he  gave  a  bail  bond ',  on 
the  1st  of  October,  on  the  application  of  the  bankrupt's  attorneys,  an  order 
for  time  to  put  in  bail  until  the  4th  of  October,  was  obtained,  the  plaintiffs 
being  at  liberty,  in  the  meantime,  to  rule  the  sheriffs  to  return  the  writ,  which 
they  accordingly  did,  and  the  sheriffs  returned  cepi  corpus  ;  the  bail  were 
excepted  to,  and  notice  of  exception  was  given  on  the  11th  of  October,  and, 
oo  the  same  day,  the  sheriffs  were  served  with  an  order  to  bring  in  the  body ; 
notice  of  justification  was  given  for  the  15th  of  October,  and,  on  opposition, 
the  bail  were  rejected  on  the  ground  of  insufficiency;  the  fiat  issued 
on  the  14th  of  October,  and  on  the  23d,  the  bankrupt's  attorneys  served 
a  summons  upon  the  defendants  to  shew  cause,  before  a  judge  at 
chambers,  why  the  proceedings  taken  upon  the  bail-bond  should  not  be  staid, 
on  payment  of  debt  and  costs ;  the  application  was  stated  to  be  made  on 
behalf  of  the  bail,  and  an  order  was  made,  that  the  sum  of  31/.  la.  bd.  should 
be  paid  to  the  defendant's  attorney,  by  the  attorneys  of  the  bankrupt,  which 
was  accordingly  done  on  the  27th  of  October :  it  was  also  proved,  that  the 
sum  of  27/.  had  been  supplied  by  the  bankrupt  himself  to  his  attorneys,  four 
days  before  the  fiat  issued,  for  the  purpose  of  paying  the  debt  and  costs,  the 
residue  being  paid  by  the  attorneys  out  of  their  own  pockets.  There,  the 
payment  over  to  the  defendants  was  made,  not  only  after  an  act  of  bank- 
ruptcy, but  after  a  commission  had  issued ;  but  it  was  held,  that  the  payment 
of  the  defendant,  under  the  order  of  the  Court,  must  be  considered  as  the 
final  determination  of  the  Court.  As  I  have  already  said,  that  was  much 
stronger  than  the  present  case  and  must  be  governed  by  it,  and  consequently, 
this  rule  must  be  discharged. 

Pakk,  J. — This  is  a  case  of  considerable  importance  and  difficulty,  and  has 
been  rery  ably  argued  on  both  sides.  I  thought,  at  the  trial,  that  the  assig- 
nees must  be  nonsuited,  and  I  am  still  of  that  opinion.  The  authority  of 
Marriot  v.  Hmmpton  will  carry  us  through  in  our  present  decision.  In  that 
case,  the  defendant  had  brought  an  action  against  the  plaintiff  for  goods  sold, 

(e)  Enacting,  that  "  it  shall  and  may  same  out  of  Court,  by  order  of  the  said 

be  lawful  fur  the  defendant,  who  hath  Court,  upon  putting  in  and  perfecting 

made  his  election  to  make  such  deposit  special  bail  in  the  cause,  ana  payment 

sod  payment  as  aforesaid,  at  any  time  of  such  costs  to  the  plaintiff  as  the  said 

m  the  progress  of  the  cause  before  issue  Court  shall  direct/* 

jmmed  in  law  or  fact,  or  final  or  inter-  (d)  6  G.  4,  c.  16. 
locotory  judgment  signed,  to  receive  the 

R2 
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Common  Pleat,  for  which  the  plaintiff  had  paid,  and  obtained  the  defendant's  receipt;  but, 
not  being  able  to  find  the  receipt  at  the  time,  and  having  no  other  proof  of 
payment,  he  was  obliged  to  pay  the  money  again ;  he  afterwards  found  the 
receipt,  and  brought  an  action  for  money  had  and  received,  to  recover  back 
the  money  he  had  so  paid ;  but  Lord  Kenyon  was  of  opinion,  at  the  trial,  that 
the  action  would  not  lie,  and  the  plaintiff  was  nonsuited ;  and,  upon  a  motion 
for  a  new  trial,  the  Court  held  that  the  nonsuit  was  right.     In  the  present 
case,  the  money  has  been  paid  into  Court  under  section  2  of  the  Statute,  43 
G.  3,  c.  46.     Is  the  money,  then,  to  lie  in  Court  for  ever  ?    The  defendant 
may  get  it  back  on  perfecting  bail ;  but  the  Statute  expressly  says,  that  in  case 
the  defendant  shall  not  duly  put  in  and  perfect  bail,  the  money  paid  into 
.  Court  shall,  upon  motion,  be  paid  over  to  the  plaintiff.     Here  the  money  is 
paid  in  before  the  bankruptcy  is  known ;  and  the  bail,  not  being  perfected  at 
the  time  it  ought  to  have  been,  the  money  was  forfeited,  and  the  Court,  in 
the  absence  of  any  peculiar  circumstances,  was  bound  to  order  the  money  to 
be  paid  over  to  the  plaintiffs  below.     Suppose  a  man  were  arrested,  and,  instead 
of  defending  the  action,  were  at  once  to  pay  the  money,  such  payment  would 
be  protected,  as  being  made  under  compulsion  ;  and  the  case  appears  to  me 
to  be  the  same  here.     The  Court,  under  the  circumstances,  had  no  discretion 
as  to  making  the  order ;  and  there  is  no  fraud  imputable  to  the  present  de- 
fendants.    This  case,  therefore,  comes  within  the  principle  of  Belcher  v. 
Mills,  in  which  a  payment  was  held  to  be  protected  under  much  stronger 
circumstances  than  those  in  the  present  case;  for  there  the  fiat  had  actually 
issued  before  the  money  was  paid.     I  think  we  should  defeat  the  intention 
of  the  Act  of  43  G.  3,  if  we  were  to  decide  otherwise  than  that  the  present 
payment  is  protected,  as  against  the  assignees. 

Vaughan,  J. — I  am  of  the  same  opinion,  and  think  that  the  nonsuit  in  this 
case  was  very  proper.     The  general  proposition  is  not  disputed,  that,  where 
a  trader  becomes  bankrupt,  and  a  fiat  subsequently  issues,  all  his  property 
vests  in  his  assignees,  by  relation  to  the  act  of  bankruptcy.     That  principle 
has  been  carried  to  the  furthest  extent  in  the  cases  of  Bahne  v.  Hutlon,  and 
Garland  v.  Carlisle  ;  but  the  question  here  is,  whether  there  is  not  an  ex- 
ception to  that  general  rule,  and  whether  the  present  case  does  not  fall  within 
such  exception.     This  is  the  case  of  a  payment,  made  under  the  order  of  a 
Court  having  power  to  adjudicate  upon  the  subject,  and  having,  in  fact,  so 
adjudicated.     I  am  not  prepared  to  say,  that  the  present  case  does  not  fall 
within  the  provisions  of  the  82d  section  of  the  Bankrupt  Act,  6  G.  4,  c.  16, 
although  that  semis  to  be  doubted  by  my  brother  Littledale,  in  the  case  of 
Ferrall  v.  Alexander.     (His  Lordship  here  read  the  section.     See  ante,  n.  *.) 
If  this,  therefore,  had  been  a  payment  by  the  bankrupt,  instead  of  a  deposit, 
it  would  have  been  protected  under  that  section  ;  but  it  is  a  deposit  in  the 
hands  of  the  sheriff,  paid  afterwards  into  Court,  which  becomes  forfeited  by 
the  default  of  the  defendant ;  and  I  think  that  an  inchoate  right  to  the  money 
attached  to  the  plaintiff  from  the  moment  of  its  deposit.     But  the  clear  ground 
on  which  the  present  case  may  be  decided  is,  that  it  is  a  payment   under 
process  of  law.      There  is  no  distinction,  for  this   purpose,   between  the 
Court  at  Boston,  and  the  superior  Courts  at   Westminster.      The  case  of 
Belcher  v.  Mills  is  strictly  applicable   to,  and  is,  indeed,  much   stronger 
than  the  present  case,  and  the  judgment  of  Eyre,  C.  J.,  in  Philips  v.  HunUr, 
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is  also  strongly  in  favour  of  the  defendants.    Upon  the  whole,  therefore,  1    Common  PUa$. 
think  the  nonsuit  was  proper,  and  the  rule  must  be  discharged. 


Coltman,  J. — It  is  impossible,  I  think,  to  distinguish  the  present  case  from 
that  of  Belcher  y.  Mills  ;  and  I  see  no  reason  to  doubt  the  propriety  of  that 
decision 

Rule  discharged. 


Reynolds 

v. 
.  Wedo. 


William  Lloyd  and  another,  Demandants,  and  Mary  Ni- 
cholas, Deforciant. 

TOHN  NICHOLAS,  being  seized  of  certain  real  property,  in  the  county 
of  Carmarthen,  died  intestate  and  without  children ;  whereupon  Mary 
Nicholas,  the  deforciant,  being  his  cousin  and  heir-at-law,  entered  and  re- 
ceived the  rents,  &c.  In  1829,  one  John  Thomas  claimed  to  be  entitled  to 
the  property,  as  maternal  heir  of  /.  Nicholas,  and  commenced  proceedings  in 
ejectment,  which  led,  however,  to  no  result ,  and  Mary  Nicholas  remained  in 
undisputed  possession.  At  the  Autumnal  Great  Sessions  for  Carmarthen, 
in  1830,  she  levied  a  fine  sur  cognizance  de  droit,  come  ceo,  &c. ;  and  by  inden- 
tures of  lease  and  release,  bearing  date  the  17th  and  18th  of  August,  1830, 
she  conveyed  the  property  in  question  to  the  use  of  the  demandants,  and  their 
heirs  in  trust  to  sell ;  but  no  sale  took  place.  She  enjoyed  the  rents  until  she 
died,  in  1837 ;  having  duly  devised  the  property  to  H.  E.  Shadwell.  John 
Thomas,  being  also  dead,  David  Thomas  claimed,  as  his  nephew  and  heir  at 
law,  and  commenced  proceedings  in  ejectment,  which  also  led  to  no  result 
Shadwell  had  let  part  of  the  premises  to  Lewis,  who  had  underlet  to  Evans  ; 
and  Lewis,  having  given  the  latter  notice  to  quit,  he  refused  to  acknowledge 
him  as  landlord,  and  put  David  Thomas  in  possession  \  whereupon  littris, 
as  lessor  of  the  plaintiff,  brought  an  ejectment  against  D.  Thomas.  Pending 
these  proceedings,  it  was  discovered  that  only  the  second  proclamation  of  the 
fine  levied  by  Mary  Nicholas  had  been  indorsed  upon  the  roll.  The  secondary 
of  the  Court  of  Great  Sessions  for  Carmarthenshire,  who  had  the  custody  of 
the  records  of  that  Court  before  its  abolition,  and  whose  duty  it  was  to  have 
endorsed  the  proclamations  on  the  roll,  was  dead.     Under  these  circumstances, 

Chilton,  in  last  Easter  Term,  obtained  a  rule  under  11  G.  4,  &  1  W.  4,  c 
70,  s,  27  (a),  calling  upon  David  Thomas  (the  claimant),  "  to  shew  cause 
why  the  clerk  of  the  peace  of  the  county  of  Carmarthen  should  not  be 
directed  to  endorse  on  the  roll  of  fines,  levied  at  the  Autumnal  Great  Sessions 


May  25. 


The  Court 
ordered  the 
record  of  a  fine, 
levied  in  1830, 
to  be  amended, 
by  endorsing 
the  proclama- 
tions on  the 
roll  (where 
only  one  was 
entered),  there 
being  a  minute 
in  the  foot,  that 
all  the  pro- 
clamations had 
been  duly 
made. 


(a)  Sec.  14  abolishes  the  jurisdiction 
of  the  Courts  of  Great  Sessions  in  Wales 
Sec  27  enacts,  "  that  the  records,  &c., 
of  the  several  Courts  abolished  by  this 
Act  shall,  until  otherwise  provided  by 
lav,  be  kept  by  the  same  persona,  and 
in  the  same  places,  as  before  the  passing 
of  this  Act;  and  that  the  Court  of  Com- 
mon Pleas  shall  have  the  like  power  to 
emend  the  records  of  fines  and  reco- 


veries passed  in  the  Courts  abolished  by 
this  Act,  a?  if  the  same  had  been  levied, 
&c,  in  the  Court  of  Common  Pleas. 
Provided  that,  in  the  case  of  the  death 
of  any  such  person,  before  any  other 
provision  shall  have  been  made  for 
keeping  such  records,  &c,  the  custody 
thereof  shall  be  with  the  clerks  of  the 
peace  of  the  several  counties  to  which 
the  same  shall  respectively  belong." 
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Common  Pleat. 


for  the  said  county,  in  the  year  1830,  all  the  proclamations  made  upon  the 
above  fine  then  and  there  levied,  and  also  on  the  back  of  the  writ  of  covenant, 
and  other  proceedings  of  the  said  fine,  so  as  to  perfect  the  said  fine."  He 
produced  affidavits,  setting  forth  the  facts  above  detailed ;  together  with  one 
by  an  attorney,  who  had  heard  the  first  proclamation,  and  another  by  the 
crier,  who  had  himself  made  the  third. 


E.  V.  Williams,  in  the  same  Term,  shewed  cause.  He  contended,  first, 
that  the  Court  had  no  power,  under  the  Act,  to  order  the  amendment  to  be 
made ;  secondly,  that  even  if  they  had  the  power,  there  was  nothing  to  amend 
by,  and  there  was  only  parol  evidence  of  the  proclamations  having  been 
made ;  and,  thirdly,  that  the  parties  were  precluded  by  laches.  He  relied 
upon  Fish  v.  Broket,  (b) ;  Pettus  v.  Godsalve  (c) ;  Ex  parte  Motley  (d) ; 
and  referred  also  to  OldnalTs  Practice  of  the  Court  of  Great  Sessions  (e). 

The  Court  enlarged  the  rule  till  Trinity  Term,  in  order  that  the  roll 
might  be  produced  for  their  inspection ;  and  it  was  now  produced  accordingly, 
when  it  appeared  that,  on  the  foot  of  the  fine,  there  was  a  minute  that  all  the 
proclamations  had  been  duly  made ;  the  foot,  however,  was  only  pinned  to 
the  roll,  but  it  was  verified  by  affidavit. 

Williams  again  resisted  the  application ;  he  argued,  that  it  would  be  a  great 
hardship  upon  the  claimant,  if  the  Court  were  to  accede  to  this  application ; 
as  he  might  have  taken  steps  to  assert  his  claim,  after  searching  the  records, 
and  finding  a  fine  without  proclamation,  which  would  only  operate  as  a  fine  at 
common  law.  He  cited  Hopwood  v.  Watts  (/),  where  the  plaintiff,  in  1828, 
recovered  damages  and  costs,  and  final  judgment  was  entered  on  the  roll ; 
but,  according  to  a  practice  said  to  have  prevailed  for  one  hundred  years,  it  was 
not.  docketed  as  required  by  4  &  5  W.  &  M.  c  20,  s.  2 ;  and,  on  an  application 
to  the  Court,  in  1834,  to  order  the  judgment  to  be  docketed,  nunc  pro  tunc, 
they  decided  they  had  no  power  to  make  such  order. 

Chilton  was  heard  in  support  of  the  rule. 

Tindal,  C.  J. — This  is  an  application  to  the  Court  to  supply  a  defect,  oc- 
casioned by  the  misprision  of  the  clerk,  in  not  entering  the  several  proclama- 
tions on  the  roll.  It  appears,  from  the  affidavits,  that  it  was  the  usual  practice 
in  the  Court  of  Great  Sessions,  in  that  part  of  the  country,  that  all  the  fines 
which  were  levied  were  put  together,  and  that  the  proclamations  were  all 
entered  on  one  fine,  and  were  thence  transcribed  upon  the  others,  whenever 
the  officer  was  called  upon  to  do  so.  On  the  back  of  this  particular  roll,  we 
find  only  the  second  proclamation  entered ;  but  annexed  to  the  roll,  as  it  is 
produced  in  Court,  is  the  foot,  on  which  there  is  a  minute  entered  of  all  the 
proclamations  having  been  regularly  made.  It  further  appears,  from  the 
affidavits,  that  this  was  delivered  to  the  ministerial  officer,  whose  duty  it  was 
to  enter  the  proclamations,  as  an  authority  to  him  to  do  so.    Then  there  can 


(b)  Plowd.  265;  S.  C.  Dy.  181,  b. 

(c)  13  Rep.  54. 

(d)  2  B.  &  P.  455. 


(e)  A. 

M.146. 


D.  1814 
B.   &  Adol. 


1056;    3N.& 


Nicholas. 
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lie  do  doubt,  looking  at  this  minute,  and  the  affidavit  of  the  attorney  who  Commm  Pfco*. 

heard  the  first  proclamation,  and  of  the  crier,  who  made  the  third,  that  this  is        Llotd 

a  case  of  mere  misprision,  by  which  the  parties  to  the  fine  ought  not  to  suffer ; 

and  there  is,  I  think,  quite  sufficient  evidence  to  supply  the  deficiency.     As 

to  what  has  been  urged,  that  the  claimant  may  have  been  induced  to  defend 

the  ejectment  by  having  been  deceived  in  consequence  of  the  endorsement  of 

the  proclamation  having  been  omitted,  and  been  led  to  suppose  that  it  was 

merely  a  fine  at  common  law,  it  is  sufficient  to  say,  that  the  facts  are  not 

shewn  to  be  so.     The  case  of  Hopwood  v.  Watt*  is  distinguishable  from  the 

present ;  it  was  an  application  to  allow  a  judgment  to  be  docketed,  nunc  pro 

tune,  which  would  have  affected  a  mortgage  made  after  the  judgment ;  but  the 

third  section  of  the  Statute  4  &  5  W.  &  M.  c.  20,  is  express,  that  "judgments 

not  docketed  shall  not  affect  lands,  as  to  purchasers  or  mortgagees ;"  the  Court, 

therefore,  could  not  grant  the  application  without,  in  effect,  repealing  the 

Statute. 

Park,  J. — I  am  of  the  same  opinion.  I  was,  at  first,  much  struck  by  the 
case  of  Hopwood  v.  Watts,  but,  upon  looking  into  it,  I  think  it  does  not  apply 
to  the  present  case,  for  the  reasons  just  stated  by  my  Lord.  As  to  this 
application,  there  does  not  appear  to  be  any  provision  by  any  Statute  as  to 
the  mode  in  which  the  entry  of  the  proclamations  should  be  made  (g) ;  and, 
as  it  sufficiently  appears  that  all  the  requisite  proclamations  were,  in  fact, 
made,  we  ought,  I  think,  to  accede  to  the  present  application. 

Vaughan,  J. — I  am  of  the  same  opinion.  The  simple  question  here  is, 
whether  we  are  satisfied  that  the  omission  of  the  endorsement  of  the  proclama- 
tions was  a  mere  misprision ;  and  of  that  I  think  there  is  no  doubt.  Hopwood 
v.  Watts  is  fully  supported  by  the  case  of  Hie  key  v.  Hayter  (A),  which  was 
decided  more  than  forty  years  ago,  and  in  which  I  was  counsel ;  that  was  an 
action  of  debt  against  an  administratrix  on  a  judgment  recovered  against  the 
intestate  in  his  life-time,  and  the  defendant  pleaded  plene  administravit ; 
she  proved  payment  of  specialty  debts  sufficient  to  exhaust  the  assets,  but 
the  plaintiff  contended  that  his,  being  a  judgment  debt,  ought  to  have  been 
first  satisfied  ;  but,  as  the  judgment  had  not  been  docketed,  pursuant  to  the 
Statute  of  W.  &  M.t  I  contended,  for  the  defendant,  that  the  plaintiff's  debt 
was  not  entitled  to  preference  over  any  other  debts ;  and  I  remember,  that  it 
was  not  without  considerable  reluctance,  that  Lord  Kenyon  came  round  to 
this  view,  which  was  ultimately  adopted  by  the  Court. 

Coltman,  J. — The  argument  that  most  struck  me  was,  that  we  were  asked 
to  amend,  having  nothing  to  amend  by ;  but  as  the  foot  of  the  fine  is  annexed 
to  the  record,  and  contains  an  entry  of  the  requisite  proclamations,  that  is,  I 
think,  quite  sufficient.  It  does  not  appear  to  me  that  there  is  any  hardship 
in  granting  the  application. 

Rule  absolute;  the  costs  of  the  application  to  be  costs  in  the  eject- 
ment (t). 

(g)  ffittiams,  during  the  argument,  (h)  1  E»p  313;  6  T.  R.  384. 

was  asked  by  the  Court,  whether  he  (*)  See  Evans,  demandant :    Grif- 

could  point  out  any  such  Statute,  and  fiths,  tenant ;  Jones,  vouchee ;  9  Bing. 

he  admitted  he  could  not  311 ;  2  Mo.  &  S.  383. 
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Common  Pleat. 

June  2. 

Ejectment. 
Notice  to  ap- 
pear in  Trinity 
Term.    De- 
claration of 
same  Term. 


Doe,  dem.  Good  all  v.  Roe. 

JMTELLOR  obtained  a  rule  for  judgment  against  the  casual  ejector  in  this 
case,  where  the  notice  was  to  appear  in  Trinity  Term,  and  had  been 
served  before  the  Term,  though  the  declaration  was  entitled  as  of  the  same 
Term. 


June  2. 


mons  for  time 
to  plead,  ia  a 
M  fresh  step," 
within  R.  G., 
H.,  2  W.  4,  e. 
S3. 


Coupland  v.  Cook. 

IWUMPHREYhud  obtained  a  rule  nisi  to  set  aside  the  service  of  notice 
of  declaration  filed,  for  irregularity ;  there  having  been  no  service  of 
any  previous  proceedings. 

R.  Bayley  shewed  cause  upon  an  affidavit,  stating  that,  after  the  service  of 
notice,  the  defendant  had  taken  out  a  summons  for  time  to  plead,  and  served 
it  upon  the  plaintiff;  which,  he  contended,  was  a  waiver  of  the  irregularity ; 
he  cited  Williams  v.  Stratum  (a). 

Tindal,  C.  J.— That  is  clearly  a  "  fresh  step,"  within  the  R.  £.,  H.,  2  W. 
4,  s.  33. 

Rule  discharged. 

(a)  1  N.  R.  309. 


June  11. 


Charter  v.  Waldgrave. 


The  Court  will 
not  give  the 
plaintiff  leave 
to  sign  judg- 
ment aa  for 
want  of  a  plea, 
merely  on  the 
ground  that  a 
plea  ia  no  an- 
swer in  law  to 
the  action. 
Nor  where  a 
plea  is  a  discon- 
tinuance; hut 
in  such  case, 
he  must  act 
upon  his  own 
leaponaihility 


/4SSUMPS1T  for  20/.  for  use  and  occupation ;  money  paid ;  and  on  an  account 
stated.  Pleas: — First,  non-assumpsit,  except  as  to  At  Is.  Second, 
as  to  3/.  1 2«.,  residue  of  the  sum  claimed  by  the  first  count ;  and  as  to  9*., 
residue  of  the  sum  claimed  by  the  second  count,  making,  together,  the  sum  of 
4/.  It. ;  and  as  to  4/.  It., claimed  by  the  last  count,  that  they  were  identical; 
and,  as  to  21.  5s.  6d.,  parcel  of  the  said  sum  of  41.  Is.,  payment  after  action 
brought.  Third,  as  to  1/.  15*.  6d.,  residue  of  the  said  sum  of  4L  Is.,  that 
the  defendant  was  resident  in  Southwark,  and  liable  to  be  summoned  for 
that  amount  to  the  Court  of  Requests  there. 

White  applied  for  a  rule,  that  the  defendant  should  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  sign  judgment,  upon  the  ground  that  the 
third  plea  was  frivolous  and  a  nullity.  The  Southwark  Court  of  Requests 
is  regulated  by  the  Statutes  46  G.  3,  c.  87,  and  4  G.  4,  c.  123  {a) ;  by  neither 
of  which  is  a  plaintiff  debarred  from  suing,  in  the  superior  Courts,  for  a  sum 
recoverable  in  the  .Court  of  Requests  (b).     The  plea,  therefore,  was  no  answer 


.i 


a)  See  also  22  G.  2,  c.  47 ;  32  G.  2, 


(b)  See  Claridge  v.  Smith,  1  Har.  & 
WolL667;  4D.P.C.  583. 
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to  the  action.  If  the  plaintiff  were  to  take  issue  on  the  facts,  and  go  to  trial, 
and  the  defendant  were  to  recover  a  verdict,  the  plaintiff  would  be  entitled 
to  judgment  non  obstante  veredicto.  It  is  true  he  might  demur,  but  the  Court, 
in  such  a  case,  would  not  impose  that  necessity  and  delay  upon  him.  In  Shad- 
well  v.  Berthond  {c),  the  Court  held  that,  where  a  plea,  was  so  framed  as  that 
it  might  reasonably  induce  the  plaintiff  to  consult  counsel,  in  order  to  know 
how  to  deal  with  it,  they  would,  on  an  affidavit  that  such  plea  was  wholly 
fake,  permit  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea  (</). 

Tindal,  C.  J. — In  that  case,  the  plea  was  false  in  fact.  The  defendant 
here  does  not  produce  any  affidavit  that  he  does  not  reside  in  Southward  It 
is  not  enough  to  say,  that  the  plea  is  no  answer  in  law  to  the  action  (e) ;  as 
that  would  apply  to  every  case  in  which  a  demurrer  would  lie,  and  we  cannot 
allow  a  demurrer  to  be  argued  on  a  motion. 

White  then  argued  that  the  two  first  pleas  were  a  discontinuance,  and 
applied  for  leave  to  sign  judgment  on  that  account. 


Common  Pleat. 

Charter    ' 
v. 
Waldohavz. 


Tindal,  C.  J. — The  defendant  can  sign  judgment,  if  he  thinks  he  can 
sustain  it ;  but  the  Court  cannot  give  him  any  advice  upon  the  subject 

Rule  refused. 


(e)  5  B.  &  A.  750 ;  S.  C.  (nom.  Shad- 
bolt  t.  B.)  1  D.  &  It  446. 

((/)  See  also  Body  v.  Johnson,  5  B. 
&  A.  751,  n. ;  Corbett  v.  Powell,  lb. ; 
S.  (\  1  D.  &  R.  448 ;  Jones  v.  Studd, 
4  Bing.  663;  1  M.  &  P.  643;  MV-ey  v. 
Palli,  1 D.  P.  C.  648,  Ace.  But  where, 
in  an  action  against  the  drawer  of  a  bill 
of  exchange,  he  pleaded  the  delivery  of 
twenty  pipes  of  port  wine  in  satisfaction, 


the  Court  refused  to  allow  the  plaintiffs 
to  sign  judgment  as  for  want  of  a  plea, 
although  it  was  sworn  that  the  plea  was 
altogether  false ;  Smith  v.  Backwell,  4 
Bing.  512;  1  M.  &  P.  338. 

(e)  See  Cowper  v.  Jones,  1  Har.  & 
Woll.  642;  4  D.  P.  C.  591,  Ace.  See 
also  Prior  v.  Smith,  1  Will.  Woll.  & 
Hodg.65;  6D.  P.C.299. 


Chapman  v.  Wright. 


May  26. 


©LANDER,  for  the  following  words,  spoken  by  the  defendant  to  one  Day,  A.t  teeing  that 

concerning  the  plaintiff:  "  Mr.  Chapman  (the  plaintiff),  has  lived  at  his  ^etoTet'at 

house  two  years,  and  has  never  paid  more  than  ten  or  twelve  shillings  at  a  a  house  occu- 

time  for  rent ;  he  is  considerably  in  arrears  for  rent,  and  if  you  move  your  enquired  who 

goods  in,  they  will  be  seized ;"  special  damage,  that  the  plaintiff  lost  the  ad-  w *5th?ifn/d" 

vantage  of  Day's  becoming  his  lodger.     The  defendant  pleaded  the  general  neighbour 

»«ie,  and  a  justification.  told  him,  and 

The  case  was  tried  before  Coltman,  J.,  at  Guildhall,  the  Sittings  before  last  added,  that  B. 

Hilary  Term,  when  the  following  facts  were  proved.     The  plaintiff  and  de-  ^  rented 

fendam  were  opposite  neighbours.    Day,  seeing  that  apartments  were  to  let  tbat  K4*   . 

/ooda,  they 
the  jury  "he 
thought  it  was  a  privileged"  communication  by  C.,  unless"  they  were  of  opinion  it  was  made 
maliciously ;  that  the  question  for  them  was,  did  the  defendant  honestly  believe,  at  the  time 
he  spoke  the  words,  that  the  statement  contained  in  them  was  true,  or  was  he  actuated  by 
malice  in  making  such  statement:"—  Held,  that  there  was  no  misdirection.  But  the  Court 
granted  a  new  trial,  not  being  satisfied  of  the  fact,  whether  C.'s  statement  were  made  officiously, 
or  in  answer  to  A.Js  enquiries. 
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Common  Fleat.  at  the  plain  tifTs  house,  sent  a  boy  to  the  defendant's  to  enquire  who  was 
the  landlord  of  the  house;  upon  which  occasion  the  defendant  made  a 
statement  in  substance  the  same  with  that  laid  in  the  declaration ;  where- 
upon Day  went  himself  to  the  defendant,  when  the  latter  spoke  the 
words  in  question,  in  consequence  whereof  Day  did  not  take  the  lodgings. 
The  defendant  offered  no  evidence  in  support  of  the  plea  of  justification ;  but, 
relying  upon  the  general  issue,  insisted  that  this  was  a  case  of  privileged 
communication.  The  learned  judge,  in  summing  up,  told  the  jury,  that  he 
considered  it  was  a  privileged  communication,  unless  they  thought  the 
defendant  was  actuated  by  malicious  motives  in  making  it;  and  he  also  said, 
the  question  for  them  was,  did  the  defendant  honestly  believe,  at  the  time  he 
spoke  the  words,  that  the  statement  contained  in  them  was  true,  or  was  he 
actuated  by  malice  in  making  such  statement  ?  The  jury  found  a  verdict  for 
the  defendant,  expressly  finding  the  statement  had  been  made  by  him  without 
any  malice. 

M.  D.  Hill,  in  Hilary  Term,  obtained  a  rule  nisi  to  set  aside  this  verdict, 
first,  on  the  ground  of  misdirection;  and,  secondly,  that  the  verdict  was 
against  evidence. 

Humfrey  now  shewed  cause,  and  cited  Kine  v.  Sewell  (a),  and  Toogood 
v.  Spyring  (©). 

Hill  and  Byles,  in  support  of  the  rule,  cited  Smith  v.  Mathews  (c) ;  Mar- 
tin v.  Strong  [d)  ;  Cockayne  v.  Hodgkisson  (e) ;  and  Pattison  v.  Jones  (/). 

Tindal,  C.  J. — I  think  this  case  ought  to  go  down  to  a  second  trial,  upon 
the  ground  of  the  verdict  being  against  evidence ;  as  I  am  not  satisfied,  upon 
the  evidence,  that  there  was  that  absence  of  malice  in  the  communication  made 
by  the  defendant  to  Day,  as  to  render  such  communication  privileged :  if  it 
were  a  mere  officious  interference  on  the  part  of  the  defendant,  or  a  voluntary 
communication  made  by  him,  it  would  not  be  protected ;  but  if  it  turn  out  to 
be  a  statement  made  bond  fide  in  answer  to  Days  enquiries,  the  case  would 
be  different.  With  regard  to  the  supposed  misdirection,  though  at  one  time 
I  thought,  that  what  had  been  said  by  the  learned  judge  might  have  tended  to 
obscure  the  jury ;  yet,  upon  reconsideration,  as  it  appears  he  did  no  more 
than  explain  the  law  to  them  as  he  went  through  the  evidence,  and  com- 
mented upon  the  facts,  it  cannot  be  said  that  there  was  any  misdirection. 
The  rule,  therefore,  will  be  absolute  on  the  second  point  only. 


The  other  judges  concurring, 


00  3M.&W.  297. 

h)  1  C.  M.  &  R.  181 ;  4  Tyr.  582. 

(c)  1  Moo.  &  Rob.  151. 

(d)  2  Har.  &  Woll.  336;  1  N.  &  P. 
29;  5  Ad.  &  El.  535. 


[Rule  absolute,  accordingly. 

(«)  5  C.  &  P.  543. 

( f)  8  B.  &  C.  578;    3  M.  &  R. 
101 ;  3  C.  &  P.  383. 
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ENOUGH'S    BAIL,  GmmonPleas. 

May  28. 

f\GLE  opposed  the  bail  in  this  case.     The  affidavit  of  justification  omitted  An  affidavit 
the  number  of  the  residence  of  one  of  the  bail,  in  violation  of  R.  G.  1   °f  {,"*'*  stating, 

Will  4,  r.  2;   it  stated,  that  the  deponent   was  possessed  of  property,  deponent  was 
consisting  of  stock  in  the  funds  (describing  it),  standing  in  the  names  of  stock  in  certain 
deponent  and  another,  but  which  the  deponent  swore  he  was  solely  entitled  [jj'^j^^jj' 
to,  and  which,  he  stated,  was  of  the  requisite  amount  "  over  and  above  his  ing  in  the 
just  debts."      The  learned  counsel  objected,   that  the  description  of  this  Segment  and 
property  was  not  sufficient,  as  being  in  violation  of  R.  G.  H.  2   Will.  4,  another,  but 

1832,  r.  19,  which  required  the  deponent  to  state  he  was  worth  a  certain  sum,  ponent  wca 
"  over  and  above  what  would  pay  his  just  debts :"  he  also  insisted,  that  the  ^tfj^S^ tled 
description  of  the  property  was  insufficient.  sufficient/ 

Such  affida- 
vit, however, 

Humfrey,  in  support  of  the  bail.  »e»ng  insuffi- 

cient, by  reason 
of  its  omitting 

Coltm an,  J.  (the  only  judge  in  Court),  held  the  two  first  objections  good ;  %££££* 
but  that  the  third  was  not  maintainable.  the  residence 

of  one  of  the 
bail  (in  contra- 

Ogle  then  applied  for  the  costs,  citing  Jackson's  Bail  (a),  rention  of  R., 

T.f  1  W.  4,  s. 
2),  and  also  by 

Humfrey,  contrd,  cited  Stevens  y.  Miller  (b\  reason  °f  its 

7     a  v  r  stating  that 

the  deponent 

CoLTMATf,  J. — The  plaintiff  has  not  brought  himself  within  the  case  of  *"  2jjjh  the 

Jackson's  Bail;  he  is  entitled  to  be  relieved  from  the  costs  of  the  opposition,  amount  over 

but  not  to  call  upon  the  defendant  to  pay  them.  ^StSg  «*a« 

Bail  disallowed  ;  no  costs  on  either  side.       ^^J 2J&, 

(in  contra- 
vention of  B.  H.,  2  W.  4,  r.  19)  i—Held,  neither  plaintiff  or  defendant  was  entitled  to  costs. 

(a)  1  D.  P.  C  172.  (6)  2  Mec.  &  Wcls.  368. 


OUTHWAITE  V.  CARR.  May  30. 

pYKE  moved  for  a  distringas;  the  calls  and  appointments  had  been  An  affidavit  to 

regular ;  the  defendant's  wife  had  told  the  party  who  went  to  serve  the  JringasTmuVt 

writ,  that  her  husband  was  mad,  and  was  in  a  public  receptacle  for  lunatics ;  5tatc  that  the 

but,  aa  the  affidavit  did  not  state  that  the  deponent  believed  the  defendant  HeJea'the^ 

purposely  keeping  out  of  the  way,  defendant  is 

purposely 
Keeping  out  of 

Tb»  Covet  refused  the  rule.  the  way. 
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Common  Pleas. 

May  30. 

In  an  action  by 
ii  builder,  for 
work  and  la- 
bour in  erect- 
ing a  chapel, 
the  Court  re- 
fused him  a 
rule  to  inspect 
the  premises. 


Newham  v.  Tate  and  others. 

¥N  an  action  for  work  and  labour,  by  a  builder,  against  the  trustees  of  a 
Gatholic  chapel, 

Wilde,  Serjt.,  moved  for  a  rule,  calling  on  the  defendants  to  shew  cause 
why  the  plaintiff  and  his  witnesses  should  not  be  at  liberty  to  go  over  the 
premises,  and  inspect  the  work  done  thereon  ;  the  object  of  the  application, 
he  said,  was  to  prevent  great  expence ;  and  to  obviate  the  necessity  of  calling 
a  host  of  surveyors. — [Park,  J. — Cannot  the  parties  go  there  to  divine  wor- 
ship ?] — It  might  not  be  thought  decorous  if  they  went  under  such  a  pretext 
— [Park,  J. — Certainly  not ;  but  they  might  stay  afterwards.] — That  might 
be  considered  a  trespass. — [Vaughan,  J. — Then,  you  are  asking  the  Court 
to  make  an  order  for  you  to  commit  a  trespass.  Have  you  any  authority  for 
the  application  ?] — None  exactly  in  point ;  but  there  was  a  case,  in  which  the 
Court  granted  me  a  rule  to  prevent  a  party  from  using  an  agreement  at  a 
trial,  which  he  had  obtained  improperly. — [Tindal,  C.  J. — S*  ppose  the  de- 
fendants keep  the  door  shut;  you  will  come  to  us  to  grant  an  attachment: 
could  we  grant  it  in  such  a  case  ? — Park,  J. — We  do  not  like  to  issue  what 
may  be  merely  a  brutum  fulmen. — Tindal,  C.  J. — You  had  better  see  if  you 
can  find  any  authority  to  support  you,  and  mention  it  to  the  Court  again.] 

Wilde,  on  a  subsequent  day,  stated,  that  he  had  not  been  able  to  find  any 
case  in  point ;  and  the  learned  Serjeant,  therefore,  took  nothing  by  his  motion. 


May  31. 


A  defendant 
demurred  to 
the  declaration, 
but  omitted  to 
insert  a  mar- 
ginal note  to 
the  demurrer ; 
the  Court  al- 
lowed him  to 
withdraw  his 
demurrer,  upon 
the  terms  of 
his  pleading 
issuably,  and 
taking  short 
notice  of  trial, 
upon  payment 
oi  costs. 


Verbeke  v.  Pearce. 

A  CTION  on  a  deed,  with  an  excuse  for  profert,  that  the  deed  was  in  the 
custody  of  the  defendant's  attorney  ;  demurrer  inde  ;  but,  as  the  de- 
fendant omitted  to  insert  any  marginal  note  to  the  demurrer, 

Corrie  obtained  a  rule  nisi  to  set  aside  the  demurrer,  and  sign  judgment. 

Wightman,  for  the  defendant,  craved  leave  to  amend,  upon  payment  of 
costs. 

Corrie  objected. 

Per  Curiam. — Upon  payment  of  costs,  let  the  defendant  withdraw  his 
demurrer,  and  plead  issuably,  taking  short  notice  of  trial. 
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Baillie  v.  Kell  and  another.  Common  pua*. 

May  29  &  31. 

jfSSUMPSIT.     The  first  count  stated  that,  upon  the  7th  of  April,  1835,  The  nt  count 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendants,  had  j£  *^**lar*ti<m 
then  become  and  was  the  servant  of,  and  employed  by,  the  defendants,  as  an  stated  a  con- 
accountant,  at  and  for  a  certain  yearly  salary  or  wages,  to  wit,  the  salary  of  p?atot?ff  should 
4CC/.  per  annum,  to  be  therefore  paid  by  them,  the  defendants,  to  the  plaintiff,  act  *•  an  ac- 
and had  then  promised  the  defendants  to  serve  them,  the  said  defendants,  in  the  defendants, 

the  capacity,  and  upon  the  terms  aforesaid,  until  the  1st  of  September,  in  the  iLa,salary  of 
-.11  a  ii*  -.  4  w*  V6'  an~ 

yea:  aforesaid,  and  so  on  afterwards  from  year  to  year,  for  so  long  as  the  »««*,  ending  on 

plaintiff  and  defendants  should  respectively  please,  until  the  expiration  of  umfcrwJh^ 

the  current  year  of  the  service  and  employ  of  the  plaintiff,  commencing  on  ycarj  *nd 

the  1st  of  September  in  each  year ;  the  defendants  promised  to  continue  him   breachf the  * 

in  their  service  in  the  said  capacity,  upon  the  terms  aforesaid,  until  the  said   Plainl1i,T'*  <*«*- 

ire  •  *  •  i  j  missal  during 

1st  of  September,  in  the  year  first  aforesaid,  and  so  on  from  year  to  year,  for  a  current  ye.ir. 

so  long  as  the  plaintiff  and  defendants  should  respectively  please,  until  the  ^un*  waalin 

expiration  of  the  current  year  of  the  service  and  employ  of  *he  plaintiff,  inde  itatt" 

commencing  on  the  1st  of  September  in  each  year.     And  although  the  work  and' 

plaintiff,  confiding,  &c,  did  continue  in  the  service  of  the  defendants,  in  the  d\feUJan£he 

capacity  and  on  the  terms  aforesaid,  from  the  day  and  year  first  aforesaid,  pleaded  [inter 

until  the  1st  of  September,  in  the  same  year,  and  from  thence  for  a  long  space  the  whofe'dV- 

of  time,  tn  wit,  from  thence  to  the  3d  of  January,  1837  ;  and  although  the  claration,  the 

plaintiff  was,  on  the  day  and  year  last  aforesaid,  and  always  afterwards,  ready  thirdly,  to"* ' 

*nd  willing,  and  then  offered,  to  remain  in  the  service  of  the  defendants,  in  the  *{*e  fi?1  C0UDt» 
-■         .  *        •  i    i.      i  -i  i         ii.        that  thev  were 

capacity  and  on  the  terms  aforesaid,  for  the  remainder,  and  until  the  expira-  induced' to 

ton  of  the  then  current  year  of  his  service,  to  wit,  until  the  1  st  of  September;  iZtwtby** 

and  although  the  plaintiff  continued  in  the  service  of  the  defendants  from  the  fraud;  sixthly, 

da r  first  aforesaid,  until  the  1st  of  September,  in  the  same  year,  and  from  thatth*010' 

thence  until  the  3d  of  January,  1837,  yet,  the  defendants  then  discharged  plaintiff  had 

him,  without  any  reasonable  or  probable  cause,  &c,  by  means  whereof  he  monies  without 

hath  been  deprived  of  wages,  salary,  profits,  &c,  to  a  large  amount,  to  wit,  to  a££J" lg*£  {o* 

Ihe  amount  of  400/.,  which  he  otherwise  might  and  would  have  derived  by  made  false 

being  continued  in  the  said  service,  and  which  the  defendants  have,  from  time  book** and  hid 

to  time,  wholly  refused  to  pay  or  allow ;  and  the  plaintiff  has  since  been  disobeyed  the 

commands  of 
the  defendants,  whereupon  they  discharged  him ;  and,  to  the  second  count,  payment 
At  the  trial,   it  appeared   that  a  company  was  formed  in   September,  1834  ;    when  the 

Jriaintiff  was  appointed  accountant,  at  400/.  a  year;  that,  in  the  summer  of  1835,  the  de- 
endants  became  shareholders;  that,  in  the  following  December,  the  concern  being  in  a 
very  bad  state,  the  plaintiff  concocted  a  fraudulent  report,  and  made  false  entries  in  the 
books  as  to  the  profits ;  that  the  fraud  was  afterwards  discovered,  and  a  committee  wa*  ap- 
pointed to  investigate  the  matter;  that,  in  December,  1836,  the  plaintiff,  who  had  already 
received  1802.,  sent  in  a  claim  for  7502. ;  whereupon  the  committee  wrote  to  him  that  he  must 
abandon  his  claim,  before  they  could  consider  what  remuneration  he  was  entitled  to ;  the 
plaintiff  did  not  answer  this  letter,  or  one  or  two  others  which  the  committee  wrote  to  him,  and 
they  complained  of  his  disrespect ;  he  refused,  however,  to  abandon  his  claim ;  and  on  the  3d 
of  Jawuxrit,  1837,  the  committee  dismissed  him. 

Held;  first,  that  the  plaintiff  was  entitled  to  the  verdict  on  the  third  plea,  as  there  was  no 
evidence  of  any  fraud  in  the  inception  of  the  contract. 

Secondly,  that  the  defendants  were  entitled  to  the  verdict  on  the  sixth  plea,  as  it  was  sufficient 
to  prove  ssy  one  of  the  allegations  of  misconduct,  in  order  to  support  that  plea;  and  it  was  a 
question  for  the  juiy,  whether  the  plaintiff  had  been  discharged  on  the  ground  of  the  misconduct 
proved  at  the  trial,  or  for  the  disrespect  of  which  the  committee  had  complained,  and  they 
were  justi£ed  in  finding  the  former. 

Thirdly,  that,  under  the  general  iseue,  it  was  competent  to  the  defendants  to  shew  that  the 
services,  for  which  the  plaintiff  claimed  remuneration  under  the  common  count,  were  worthless, 
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Common  PUai.  wholly  unemployed,  and  is  likely  so  to  continue.    Second  count:  that  the 
^T*****         defendants  were  indebted  to  plaintiff  in  the  sum  of  2,000/.  for  wages  and 


Kell. 


salary,  and  for  services  before  then  done  and  performed  by  him  as  accountant 
to  a  certain  company  of  persons,  carrying  on  business  by  and  under  the 
name,  style,  and  firm  of  the  Essex  Marine  Salt  Company,  for  the  defendants, 
and  at  their  request. 

Pleas  ;  First  (to  the  whole  action),  the  general  issue.  7%ird  (to  the  first 
count),  that  the  plaintiff  caused  and  procured  the  defendants  to  promise,  as  in 
the  said  count  alleged,  and  that  they  were  induced  to  make  the  promise  through, 
and  by  means  of,  the  fraud,  covin,  and  misrepresentation  of  the  plaintiff",  and 
others  in  collusion  with  him ;  Verification.  Sixth  (to  the  same),  that  the 
plaintiff,  in  the  way  of  his  service  and  employment  as  such  accountant,  received 
divers  sums  of  and  from  divers  and  very  many  persons,  for  and  on  account  of  the 
defendants,  which  said  monies  he,  the  plaintiff,  did  not,  nor  would,  duly  and  pro- 
perly account  for  to  the  defendants,  although  he  was  then,  and  often  afterwards, 
requested  by  the  defendants  so  to  do  ;  and  he,  the  plaintiff,  then  also  wrong- 
fully, improperly,  and  wilfully,  made  divers  wrongful  and  improper  payments 
with  other  monies  of  the  defendants,  and  then  also  made  divers  and  very 
many  false,  fraudulent,  and  improper  entries  in  divers  boohs  and  accounts  of, 
and  belonging  to,  the  defendants ;  and  made  and  rendered  divers  false, 
fraudulent,  and  fabricated  accounts  of  payments  pretended  to  have  been 
made,  and  other  matters  and  things  pretended  to  have  been  done  by  him,  but 
which,  in  fact,  were  not  made  or  done ;  and  he,  the  plaintiff,  then  also  made 
divers  false,  fraudulent,  and  fictitious  representations  to  the  defendants,  of 
divers  matters  and  things  pretended  to  have  been  done  by  him,  but  which,  in 
fact,  were  not  made  or  done ;  and  of  divers  other  matters,  &c,  relating  to 
businesses  and  transactions  in  which  he  was  engaged  as  accountant.  And 
he,  the  plaintiff,  also  misbehaved  and  misconducted  himself  in  the  service  of 
the  defendants  in  this,  to  wit,  that  he  wilfully  and  improperly  refused  to 
obey  the  just  and  reasonable  commands  of  the  defendants  ;  and  that  all  and 
every  of  the  accounts  kept,  and  things  done  by  Vie  plaintiff,  were  so  incor- 
rectly, unskilfully,  and  improperly  kept  and  done,  that  the  same,  and  every 
part  thereof,  were  utterly  useless,  and  of  no  value  whatever  to  the  defendants ; 
and  the  plaintiff  was  always,  from  the  time  of  making  the  said  promise  of 
the  defendants,  in  the  first  count  mentioned,  until,  and  at  the  time  of  the 
discharge  of  the  plaintiff,  wholly  unfit,  incompetent,  and  unable  to  perform 
the  duties  of  such  accountant,  and  totally  unfit  to  act  in  the  capacity ;  where- 
upon they,  the  defendants,  when,  and  as  soon  as  they  discovered  the  premises 
aforesaid,  to  wit,  on  the  3d  of  January,  1837,  refused  to  suffer  or  permit  the 
plaintiff  to  continue  any  longer  in  their  service  or  employ,  and  discharged  him 
therefrom ;  and  from  thence,  hitherto,  have  refused  to  retain  or  continue  the 
plaintiff  in  their  service,  as  it  was  lawful  for  them  to  do,  for  the  cause  afore- 
said ;   Verification.    Seventh,  (to  the  second  count),  payment  of  180/. 

The  plaintiff,  in  his  replication,  joined  issue  upon  the  first,  second,  and 
fourth  pleas;  and  traversed  the  third,  fifth,  seventh,  and  eighth.  To  the 
sixth  plea,  he  replied  de  injuria. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  Westminster,  the  Sittings  after 
last  Hilary  Term,  when  the  following  facts  were  proved :  the  defendants 
were  two  shareholders  in  the  Essex  Marine  Salt  Company,  which  vas 
established  in  September,  1334,  with  a  board  of  directors  and  various  officers ; 
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one  Pooley  appeared  as  the  managing  director;  one  Ames  was  appointed  Common Pu a*. 
secretary,  and  the  plaintiff  was  appointed  accountant,  with  a  salary  of  400/. 
per  annum.  The  defendants  became  shareholders,  one  in  April,  and  the 
other  in  July,  1835.  In  the  following  November,  the  affairs  of  the  company 
being  in  a  very  bad  condition,  it  was  agreed,  between  Pooley  and  Ames,  and 
the  plaintiff,  that  a  fictitious  report  of  the  state  of  the  concern  should  be  drawn 
op  and  published,  and  that  a  dividend  should  be  paid  to  the  shareholders,  as 
arising  from  the  profits  of  the  manufacture  of  the  salt,  but  which,  in  reality, 
was  to  be  paid  out  of  the  funds  in  the  hands  of  the  company :  a  report  was 
accordingly  drawn  up,  representing  the  great  success  of  the  concern,  not- 
withstanding various  obstacles ;  stating  that  certain  works  had  been  pur- 
chased and  put  in  operation,  that  new  works  were  in  progress,  and  that 
736  tons  of  salt  had  been  manufactured  and  sold,  producing  a  net  profit  of 
1,177/.  13#.  9d.:  the  whole  of  which  was  untrue,  from  beginning  to  end. 
Ihe  report  then  proceeded  to  propose  a  dividend  of  7J7.  per  cent,  on  the 
instalments  already  paid.  On  the  29th  December,  this  report  was  presented 
by  Pooley  to  the  board;  whereupon  the  directors  passed  a  resolution  to 
advertise  the  before-mentioned  dividend,  payable  on  the  8th  of  January,  IS36. 
In  the  mean  time,  one  Gould  became  a  shareholder  to  a  large  amount,  and 
paid  1,080/.  for  his  shares,  but  this  sum  was  kept  out  of  the  books.  The 
diridends  were  duly  paid  to  the  defendants  and  other  shareholders,  and,  on 
the  12th  of  February,  the  plaintiff  paid  into  the  bankers*  the  sum  received 
from  Gould,  as  to  the  credit  of  salt  manufactured,  and  a  similar  entry  was 
made  in  the  books.  On  the  28th  of  March,  some  of  the  directors  went  to 
inspect  the  works,  and  then,  for  the  first  time,  the  whole  fraud  was  dis- 
covered. On  the  2d  of  April,  the  plaintiff'  attended  the  board,  and  disclosed 
all  the  circumstances.  Further  investigations  took  place,  and,  in  November, 
the  whole  concerns  of  the  company  were  placed  under  a  committee  of  manage- 
ment, and  a  new  secretary  was  appointed  in  the  place  of  Ames.  On  the  8th 
of  December,  the  plaintiff,  who  had  previously  received  180/.  on  account 
of  his  salary,  wrote  to  the  committee,  claiming  the  sum  of  720/.  as  then  due 
to  him.  On  the  13th  of  December,  the  secretary  enclosed  him  a  resolution 
of  the  committee,  that  it  was  their  opinion,  that  the  plaintiff  should  abandon 
his  claim  for  salary,  before  they  could  take  into  consideration  what  remunera- 
tion should  be  made  to  him.  The  plaintiff  having  returned  no  answer,  the 
secretary  wrote  to  him  on  the  20th  of  December,  requesting,  in  the  name  of 
the  committee,  to  have  his  reply  by  their  next  meeting,  on  the  23d.  This 
letter  being  also  unanswered,  the  secretary,  on  the  24th,  enclosed  him  the 
following  resolution,  passed  at  the  meeting  held  on  the  day  before : 

M  It  is  the  opinion  of  this  meeting,  tint  Mr.  Bat/lie,  by  not  replying  to  the 
letters  of  the  committee  of  13th  and  of  the  20th  instant,  has  treated  the  same 
with  disrespect,  and  that,  unless  his  answer  is  received  by  the  next  board- 
day,  the  27th  instant,  the  committee  will  act  irrespective  of  his  former  appeal 
to  them." 

To  this  the  plaintiff  wrote  an  answer,  saying,  he  was  ready  to  meet  the 
views  of  the  company,  as  far  as  it  could  be  done  consistently  with  mutual 
interests ;  but  he  trusted  they  would  not  press  a  relinquishment  of  his  claim, 
until  be  was  prepared  with  their  intentions  towards  him,  as  to  past  and 
future  interests.    Some  further  communication  took  place,  and  the  plaintiff, 
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Commm^PUoM.  Btill  refusing  to  abandon  his  claim,  the  following  note  was  forwarded  to  him  by 
Baillw        tne  secretary,  on  the  3d  of  January,  1837  : 


Keli. 


"  Sir— The  general  meeting  of  the  shareholders,  assembled  this  evening 
have  instructed  me  to  inform  you,  that  they  do  not  stand  in  further  need  of 
your  services.  They  have  also  appointed  the  following  gentlemen  (naming 
them),  to  receive  any  communication  you  may  be  inclined  to  make. 

"  Your'8,  &c.n 

The  plaintiff  soon  afterwards  commenced  the  present  action. 

It  was  also  proved,  that  he  had  done  nothing,  during  the  period  of  his 
services,  but  keep  the  accounts  of  the  company,  which  were  necessarily  of  a 
very  limited  nature. 

The  jury  returned  a  verdict  for  the  defendants ;  expressly  finding,  that  the 
defendants  had  been  induced  to  become  shareholders  by  fraud. 

Butty  in  Easter  Term,  obtained  a  rule  nisi,  to  enter  a  verdict  for  the 
plaintiff  as  to  the  third  and  sixth  pleas  to  the  first  count,  and  generally,  as  to 
the  second  count ;  or  for  a  new  trial,  on  the  ground,  that  the  verdict  was  against 
evidence.  He  contended,  there  was  no  evidence  to  support  the  allegation  in 
the  third  plea,  that  the  defendants  had  entered  into  a  contract  with  the  plaintiff 
through  fraud  on  his  part,  in  collusion  with  others.  As  to  the  sixth  plea,  the 
plaintiff,  by  his  replication  of  de  injuria,  had  put  in  issue  all  the  allegations 
in  that  plea,  which  were  put  forward  as  the  reasons  for  the  plaintiff's  dis- 
charge ;  the  defendants,  however,  had  proved  only  a  very  small  portion  of 
the  charges  alleged  against  the  plaintiff;  and  it  would  be  a  great  hardship 
on  him  if  the  verdict  were  to  stand  against  him  upon  this  plea,  as  a  party 
might  publish  that  the  plaintiff  had  been  guilty  of  all  the  offences  charged  in 
the  plea  against  him,  and  might,  if  the  plaintiff  sued  him  for  the  libel,  plead 
the  judgment  in  this  action.  He  relied  on  Timothy  v.  Simpson  (a) ;  and 
distinguished  the  present  case  from  Cohen  v.  Huskisson  (4) ;  Spilsbury  v. 
Micklethwaite  (c) ;  and  Wood  v.  Bridden  (d).  The  plea  cannot  be  taken 
distributively,  like  a  plea  of  payment  or  set-off,  Cousins  v.  Paddon  (e). 

Secondly,  as  to  the  second  count,  which  must  be  considered  as  if  it  stood 
alone,  he  urged,  there  was  no  plea  to  let  in  the  question  of  fraud ;  it  should 
have  been  specially  pleaded,  as  being  in  confession  and  avoidance ;  R.  G.% 
H.4W.4  (/) ;  Potts  v.  Sparrow  (g) ;  and  that  the  plaintiff,  therefore,  was 
entitled  to  a  verdict  on  that  count.  (He  also  moved  upon  affidavits  of  sur- 
prise, but  nothing  turned  upon  them.) 

Talfourd,  Serjt.,  and  Hoggins,  now  shewed  cause. — The  defendants  were 
at  liberty,  even  under  the  general  issue,  to  contend,  that  they  were  no  parties 
to  the  contract ;  it  was  not  like  the  case  of  Potts  v.  Sparrow,  where  the 
illegality  of  the  consideration  was  sought  to  be  set  up.    Here,  it  was  sough' 

(a)  1  C.  M.  &  R.  757.  (e)  1  Gale,  305 ;  2  C,  M.,  &  R.  547  ,* 

(b)  1  Mur.  &  HurU.  150;  2  M.  &      5  Tyr.  818;  4  D.  P.  C.  488. 
W.  477.  (/)  Pleading  Rulrs.    Assumpsit,  flL 

'c)  1  Taunt.  14a  (g)  1   Hodg.  135 ;    1   Ding.    N.  C 

d)  Hob.  119.  594;  1  Scott,  578;  3  D.  P.  C.  63a 
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to  affect  the  defendants  as  shareholders,  and  it  was  competent  to  them  to  say,   Common  Pleas, 
u  non  hoc  in  fmdera  vent/9  if  they  were  bond  fide  shareholders,  they  would       baillie 
be  liable ;  but  they  were  not ;  as  they  were  induced  to  take  shares  by  fraud,  «*. 

to  which  the  plaintiff  was  a  party. 

With  regard  to  the  sixth  plea,  SpiUbury  v.  Micklethumte  is  an  authority 
to  shew  that,  where  a  plea  consists  of  two  facts,  either  of  which  would  be  a 
defence  to  the  action,  if  one  of  those  facts  be  proved,  it  will  be  sufficient  to 
support  the  plea  (A) ;  in  this  case,  quite  sufficient  was  proved  to  justify  the 
plaintiff's  discharge. 

As  to  the  second  count,  it  was  open  to  the  defendants,  under  the  general 
issue,  to  shew,  that  the  services  which  the  plaintiff  contracted  to  perform,  had 
not,  in  fact,  been  rendered;  Allen  v.  Cameron  (t);  Street  v.  Blay(J); 
Chapel  t.  Hick**  (*). 

Wilde,  Serjt,  and  Butt,  in  support  of  the  rule. — As  the  defendants  became 
shareholders  in  the  summer  of  1835,  they  could  not  have  been  influenced  in 
so  doing  by  the  fraud,  which  did  not  take  place  till  the  following  December, 
as  there  was  no  fraud  in  the  original  formation  of  the  company  ;  and,  having 
become  partners,  they  adopted  the  engagements  of  the  company  as  to  servants 
and  other  matters.  The  plaintiff,  moreover,  was  continued  in  his  situation 
after  the  fraud  was  discovered.  The  fraud  may  have  been  a  ground  for  dis- 
missing him,  but  it  will  not  vitiate  the  contract  ab  initio.  The  real  ground 
of  the  plaintiff's  dismissal  appears  to  have  been,  his  disrespect  in  not 
answering  the  letters  of  the  committee ;  and  that  is  not  mentioned  in  the 
sixth  plea.  It  is  admitted  that,  if  several  statements  are  made,  to  establish 
one  proposition,  and  that  proposition  is  established  by  the  proof  of  some  only 
of  such  statements,  the  failure,  as  to  the  others,  will  not  signify ;  but  that  is 
not  the  case  here :  only  two  of  the  allegations  made  against  the  plaintiff  were 
proved.  In  SpiUbury  v.  Micklethwaite,  if  the  plea  had  alleged  that  the 
plaintiff  had  committed  a  felony,  and  also  a  breach  of  the  peace,  and  only  the 
latter  had  been  proved,  it  would  not  have  been  sufficient ;  and  that,  in  effect, 
is  the  present  case.  They  relied  upon  Timothy  v.  Simpson  ;  Cohen  v.  Huskis- 
son  (/) ;  Bush  v.  Parker  (m) ;  Phillips  v.  Howgate  (n) ;  Stammers  v. 
YearsUy  (o) ;  Reece  v.  Taylor  (/>).  As  to  the  second  count,  the  rule  is, 
that  if  there  has  been  a  specific  contract  for  goods  or  services,  at  a  price 
certain,  and  such  contract  has  been  adopted,. the  value,  according  to  the  terms 
of  the  contract,  is  recoverable.  If  fraud  or  illegality  is  intended  to  be  set  up, 
it  moat  be  pleaded,  Martin  v.  Smith  (?). 

TiHDALy  C.  J.— It  will  be  the  most  convenient  course  in  this  case,  to 
treat  the  two  counts  in  the  declaration  as  two  separate  actions,  and  to 
consider  the  pleas  that  apply  to  those  counts  according!}'.  The  first 
count  states,  that  the  plaintiff  had  entered  the  service  of  the  defendants 

(n)  See  also  Atkinson  v.  Warne,  6         (m)  1  Bine.  N.  C.  72:    4  Mo.  & 

fcfcP.  687;  lC.,M.,&R.827;5Tyr.  Sc.  588. 
481;  3D.  P.  C.  483.  (n)  5  B.  &  A.  220. 

tij  3  Tyr.  907 ;  I  C.  &  M.  832.  (o)  10  Bing.  35 ;  3  Mo.  &  Sc.  410. 

U)  2  B.  &  Adol.  45&  (p)  1  Har.  &  Wul.  15 ;  4  N.  &  ML 

(*}2C.&M.214;4Tyr,43.  469: 

(0  »  **pra.  (g)  Ante,  194;  4  Bing.  N.  C.  436. 
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Common  Pleat'  as  accountant,  at  the  yearly  salary  of  400/.,  each  year  terminating  on  the 
^^J^        1st  of  September;  and   that   the   defendants   promised   to   continue  him 
r  v.  in  such  employment ;  and  the  plaintiff  then  seeks  to  recover  damages  for  the 

breach  of  this  promise  on  the  part  of  the  defendants,  they  having  dismissed 
him  during  a  current  year,  to  wit,  on  the  3d  of  January,  1837.     To  this 
count,  the  defendants  have  pleaded  several  pleas  ;  but  the  third  and  the 
sixth  are  the  only  ones  that  are  material  on  this  occasion.     The  third  plea  is, 
that  the  defendants  were  induced  to  make  the  promise  alleged  in  the  first 
count  through  "  the  fraud,  covin,  and  misrepresentation  of  the  plaintiff,  and 
others  in  collusion  with  him."     Now,  how  is  this  plea  borne  out  by  the  cir- 
cumstances of  the  case?     It  is  proved,  that  the  company  was  originally 
established  in  September,   1834.      In  April,  1835,  one  of  the  defendants 
became  a  shareholder,  and  the  other  in  the  following  July,  and  this  is  a  joint 
suit  against  them.     There  does  not  appear  to  me,  I  own,  to  be  any  evidence 
to  support  this  plea ;  the  defendants  came  into  the  concern  upon  their  own 
view  of  the  circumstances  connected  with  it,  and  there  was  no  false  statement 
made,  d  priori,  to  bring  them  in  ;  the  frauds,  of  which  they  have  a  right  to 
complain,  did  not  take  place  till  several  months  after   they  had    become 
partners.     I  think,  therefore,  that,  upon  the  third  plea,  the  verdict  must  be 
entered  for  the  plaintiff.     But  the  sixth  plea  stands  upon  a  different  footing: 
it  alleges  various  acts  of  misconduct  on  the  part  of  the  plaintiff,  and  that,  in 
consequence  of  them,  he  was  dismissed  from  his  situation.     Upon  this  plea 
two  objections  are  raised  on  the  part  of  the  plaintiff.     The  first  is,  that  the 
whole  of  the  allegations,  as  to  the  plaintifTs  misconduct,  are  not  proved  ;  and 
the  second,  that,  supposing  the  proof  sufficient  to  satisfy  the  plea,  still,  the 
allegation,  that  the  plaintiff  was  dismissed  fur  the  acts  of  misconduct  stated 
in  the  plea,  was  not  proved.     As  to  the  first  objection,  it  is  to  be  observed, 
that  the  plea  contains  three  allegations  of  distinct  acts  of  misconduct,  on  the 
part  of  the  plaintiff:  first,  for  not  accounting  for  monies  received  by  him ; 
secondly,  for  making  improper  payments  and  false  entries  in  the  books ;  and, 
thirdly,  for  refusing  to  obey  the  defendants9  reasonable  commands ;  each  of 
which  would  have  been  a  sufficient  ground  for  the  plaintifTs  dismissal.     Now, 
one  of  these  allegations  was  clearly  proved :  namely,  that  which  relates  to 
making  the  false  entries  concerning  the  sale  of  the  salt ;  and  this  allegation 
does  not  in  any  way  depend  on  the  others.     Then  I  am  unable  to  distinguish 
this  case  from  Spilsbury  v.  Micklethwaite ;  that  was  an  action  for  assault 
and  false  imprisonment ;  the  defendant  pleaded  a  justification,  stating  that 
he  was  sheriff  of  the  county,  and  was  presiding  at  an  election  for  members 
of  parliament;  that  the  plaintiff)  being  present,  assaulted  him,  and  made  a 
great  noise  and  disturbance,  and  obstructed  the  defendant  in  the  execution  of 
his  duty.     The  jury  found  that  the  plaintiff  did  not  assault  the  defendant,  as 
alleged  in  the  plea,  but  that  all  the  other  facts  contained  in  the  plea  were 
proved;  and  the  Court  held  that,  as  the  plea  consisted  of  two  points,  each  of 
which  would,  if  separately  pleaded,  have  amounted  to  a  good  defence,  one  of 
those  facts  having  been  found  by  the  jury,  was  sufficient  to  support  the  jus- 
tification.    I  confess  I  am  unable  to  distinguish  that  case  in  principle  from 
the  present.     But,  on  the  other  hand,  I  think  this  case  is  clearly  distinguishable 
from   Timothy  v.  Simpson;  that  was  also  an  action  for  assault  and  false 
imprisonment,  and  the  defendant  pleaded  a  justification  that  the  plaintiff  was 
unlawfully  in  his,  the  defendant's,  dwelling-house,  and  then  and  there  insulted* 
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ibosed  and  ill-treated  the  defendant  and  his  servants,  and  disturbed  them  in   Common  Pleas. 
the  peaceable  possession  thereof;  whereupon  the  defendant  requested  him  to 
depart,  but  be  refused  to  do  so,  whereupon  the  defendant  gave  him  in  charge 
to  a  policeman :  it  was  proved  that  the  plaintiff  came  into  the  defendant's 
shop  daring  his  absence,  and  that,  in  consequence  of  a  dispute  between  him 
and  the  shopman,  a  scuffle  ensued  between  them,  and  an  affray  took  place ; 
the  defendant  came  in  while  this  was  going  on,  and  desired  the  plaintiff  to 
leave  the  premises,  and,  upon  his  refusing  to  do  so,  gave  him  in  charge  as 
alleged ;  and  the  Court  held  that,  as  the  fact  of  an  assault  upon  the  defendant 
vas  not  proved,  the  plea  was  not  substantially  established  (r);  as  that  was 
the  only  breach  of  the  peace,  which  in  the  plea  appeared  by  necessary  impli- 
cation to  have  been  committed  in  the  defendant's  presence:   for  that  was 
certainly  a  main  and  substantive  part  of  the  plea ;  and  the  whole  was  to  be 
taken  together  as  one  ground  of  defence,  and  therefore,  as  the  plea  was  bad 
in  part,  it  was  bad  as  to  the  whole.     And,  moreover,  in  giving  judgment  in 
that  case,  Parke,  B.,  expressly  recognizes  the  principle  laid  down  in  Spilsbury 
v.  Mieklethwatte,  although  that  case  does  not  appear  to  have  been  before  the 
notice  of  the  Court,  for  his  Lordship  says,  u  The  replication  puts  in  issue  all 
the  allegations  constituting  the  ground  of  the  arrest,  and  of  these  it  is  not 
necessary  to  prove  ail.    It  is  enough  to  establish  so  many  of  them  as  would 
justify  the  arrest  (*)."     I  think,  therefore,  that  enough  was  proved  to  support 
the  plea.     The  next  objection  is,  as  to  the  cause  of  the  plaintiff's  dismissal, 
that  the  proof  was  inconsistent  with  the  allegation  in  the  plea;  inasmuch  as 
the  plea  alleged  various  grave  acts  of  misconduct  as  the  causes  of  dismissal, 
while  the  evidence  appeared  to  be,  that  he  was  dismissed  for  disrespect  in  not 
answering  the  letters  from  the  Committee.     Now,  I  am  not  prepared  to  say, 
but  that  if  the  plaintiff  was  discharged  upon  a  good  ground  in  point  of  fact, 
the  defendants  might  not  set  up  the  real  ground  of  the  discharge  in  their 
pleadings,  although,  at  the  time  of  the  discharge,  they  may  have  assigned  a 
different  cause ;  the  cases  of  Crowther  v.  Ramsbottom  (J),  and  GrenviUe  v. 
The  College  of  Physicians  («),  there  cited,  would  appear  to  sanction  such  a 
proposition  ;  but  in  the  present  case  the  jury  were,  1  think,  justified  in  con- 
sidering the  real  ground  of  the  plaintiff's  discharge,  and  what  was  passing  in 
the  minds  of  the  committee  at  the  time  that  step  was  resolved  upon.     It  was 
proved,  that  enquiries  and  investigations  were  made  into  all  the  circumstances 
connected  with  the  fraudulent  report  made  in  December,  1835,  with  which 
the  plaintiff  was  so  much  mixed  up ;  then,  as  to  the  letters  written  by  the 
desire  of  the  committee  to  the  plaintiff,  it  is  possible  they  may  have  been 

(r)  It  is  remarkable,  that  there  was  legal  process,  if  he  had  it,  in  fact,  at  the 

ao  allegation  in  the  plea  of  an  assault  time,  although  he  declared  then  that  he 

upon  the  defendant;  the  allegation  was,  entered  for  another  cause. 

that  the  plaintiff   "  insulted,    abused,  (ti)  12  Mod.  386.     Trespass,  for  as- 

end  ill-treated  the  defendant  and  his  sault,  and  wounding,  and  false  imprison- 

aerraoU :"  there  was  no  evidence,  how-  ment.    Plea,  as  to  the  wounding,  not 

ever,  to  Batigfv  this  allegation,  as  far  as  guilty;  and  as  to  the  residue,  a  justifi- 

Rgarded  the  defendant  himself,  and  this  cation  under  the  authority  of  the  censors 

»  probably  what  is  meant  by  the  Court,  of  the  college  for  mal-practice  by  the 

(*)  IC.'fiJ.  &  R.  764.  plaintiff,  as  a  physician.     Replication 

(0  7  T.    R.  654.     In  trespass,    for  de  injuria*,  absque  hoc  that  the  defend- 

hrvaking   and    entering   the   plaintiff's  ants  made  the  assault  by  the  authority 

dose,  and   taking  his  goods,  the   de-  set  forth  in  the  plea ,  held  ill 
feadaut  may  justify  under  a  sufficient 

s2 
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Common  Pleat,  framed  ill  a  friendly  spirit  towards  him :  they  tell  him  he  roust  give  up  his 
claim  before  they  can  enter  into  the  question  of  remuneration  ;  then,  as  at  first 
he  takes  no  notice  of  their  letters,  and  ultimately  refuses  to  abandon  his  claim, 
at  last  comes  his  dismissal :  now,  it  appears  to  me  impossible  to  say  that  the 
real  ground  for  such  dismissal  may  not  have  been  his  previous  misconduct ; 
at  any  rate,  the  jury  have  drawn  that  conclusion,  and  I  think  they  were  fully 
justified  in  so  doing.  The  verdict,  therefore,  for  the  defendant  upon  this 
issue,  I  think  must  stand.  The  second  count  is  of  a  distinct  nature  from  the 
former ;  it  is  rather  singular  that  this  count  is  not  framed  upon  a  breach  of 
contract,  but  merely  upon  an  indebitatus  assumpsit  for  work  and  labour ;  the 
only  pleas  that  it  is  necessary  to  consider,  are  the  general  issue,  and  the  plea 
of  payment.  It  has  been  argued,  that  the  verdict  for  the  defendant  upon 
these  pleas  cannot  stand,  as  (he  jury  had  taken  the  fraud  into  their  considera- 
tion, which,  as  it  was  not  pleaded,  they  were  not  entitled  to  do.  But  look  at 
the  situation  of  the  parties  upon  these  pleadings.  The  plaintiff  sues  for 
work  and  labour  generally,  not  upon  any  special  contract;  and,  at  the  trial, 
he  puts  a  contract  in  evidence :  how  could  the  defendant  know  that  he  would 
set  up  that,  so  as  to  meet  it  by  any  special  plea  ?  He  had  a  right,  according 
to  the  cases,  to  shew  that  the  plaintiff's  labour  was,  in  fact,  valueless,  and  in 
this  respect,  the  present  case  is  not  distinguishable  from  Chapel  v.  Hicks. 
Here,  the  plaintiff  has  been  shewn  to  have  grossly  misconducted  himself,  and 
the  jury  were  quite  right  to  consider  the  value  of  the  plaintiff's  services  from 
the  time  the  defendants  became  partners  in  the  concern ;  as  they  had  nothing 
to  do  with  the  plaintiff's  bygone  services  before  that  period:  the  jury,  in 
estimating  such  value,  take  into  their  consideration  the  plaintiff's  misconduct, 
his  breach  of  duty  to  his  employers,  and  that  the  services  really  performed 
were  very  small ;  and  they  come,  and  rightly,  as  I  think,  to  the  conclusion, 
that  he  has  been  amply  paid  by  the  180/.  which  it  was  proved  he  had  re- 
ceived. The  result  will  be  that,  in  my  opinion,  the  rule  ought  to  be  made 
absolute  for  the  verdict  to  be  entered  for  the  plaintiff  on  the  issue  raised  by 
the  third  plea,  and  be  discharged  upon  the  other  points. 

Park,  J. — After  the  luminous  statement  made  by  the  Lord  Chief  Justice, 
I  am  reluctant  to  trespass  upon  the  time  of  the  Court,  and  I  shall,  therefore, 
/■onfine  myself  to  a  very  few  observations ;  and  the  more  especially,  as  I  en- 
tirely concur  in  all  that  has  been  said  by  his  Lordship.  Upon  the  third  plea, 
the  verdict  must  be  entered  for  the  plaintiff,  for  that  plea  goes  to  the  incept  km 
of  the  contract,  and  there  is  nothing  to  shew  that  there  was  any  fraud,  either 
in  the  original  concoction  of  the  company,  or  in  the  circumstances  under 
which  the  defendants  were  induced  to  join  the  concern.  But,  upon  the  sixth 
plea,  the  verdict  must  stand  for  the  defendants ;  unless  we  are  to  overturn 
Spilsbury  v.  Micklethwaite,  from  which  it  is  impossible  to  distinguish  the 
present  case.  I  take  the  rule  to  be  this :  if  a  defence  is  founded  on  several 
propositions,  afailvre  in  one  of  them  is  a  failure  in  all:  but  if  in  one  plea 
there  are  suggestions  of  various  independent  facts,  each  of  which  would 
maintain  the  defence,  a  proof  of  any  one  of  them  is  sufficient  to  support  the 
plea,  lay  lor  v.  Cole  (v),  is  another  authority  in  favour  of  the  defendants 
ujwn  this  point :  that  was  an  action  of  trespass  for  breaking  and  entering  the 

(v)  3  T.  R.  292;  S.  C.  aff.  in  error,  1  H.  Bl.  555. 
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plaintiff's  bouse,  and  expelling  him  therefrom ;  and  it  was  held,  that  a  justi-   QmmcnPUtu. 
Jication  as  to  the  breaking  and  entering,  omitting  the  expulsion,  was  sufficient,       baillib 
as  the  breaking  and  entering  were  the  gist  of  the  action,  and  the  expulsion  was  *• 

merely  aggravation.     The  question  here  is,  whether  there  are  not  three  or 
four  positive  allegations  of  misconduct  on  the  part  of  the  plaintiff,  each  of 
which,  if  it  stood  alone,  would  be  sufficient  to  justify  his  dismissal;  and  of 
that  I  think  there  can  be  no  doubt.     It  has  been  pressed  upon  us  in  argu- 
ment, that  the  misconduct  mentioned  in  the  plea  is  there  stated  as  the 
reason  for  the  plaintiff's  discharge,  but  that,  in  fact,  he  was  dismissed  for 
another  cause;  it  was,  however,  a  matter  for  the  jury,  to  say  whether  the 
dismissal  was  for  the  facts  alleged  in  the  plea,  or  for  those  contained  in  the 
letters  written  by  order  of  the  committee ;  those  letters  might,  as  has  been 
suggested  by  my  Lord,  have  been  dictated  by  kindly  feelings  towards  the 
plaintiff,  from  a  wish  not  to  fix  a  stigma  upon  him,  but  which,  from  the  course 
he  has  now  pursued,  he  has  effectually  fixed  upon  himself.     Then,  as  to  the 
count  for  work  and  labour,  the  case  of  Chapel  v.  Hi  eke  8  is  precisely  in  point. 
The  principle  is  clear,  that  where  (here  is  a  special  contract,  and  the  plaintiff' 
sues  upon  a  common  count,  and  gives  the  contract  in  evidence,  it  is  competent 
to  the  defendant  to  shew  the  worthlessness  of  that  which  has  been  done  under 
the  contract.     In  the  present  case,  it  is  tolerably  clear  that  the  plaintiff  has 
not  done  what,  by  the  special  contract,  he  was  required  to  do.     Upon  the 
whole,  I  am  satisfied  that  substantial  justice  has  been  done  in  this  case. 

Vauchaw,  J. — I  am  of  the  same  opinion.    It  is  agreed  to  consider  the  two 
counts  as  though  they  were  two  separate  actions.    The  first  is  for  a  breach 
of  a  contract  by  the  dismissal  of  the  plaintiff  from  the  defendant's  service 
during  a  current  year :  the  only  pleas  which  it  is  material  to  consider,  are  the 
third  and  the  sixth ;  as  to  the  third,  I  thoroughly  concur  in  all  that  has  been 
said ;  there  is  no  proof  of  any  fraud  to  induce  the  defendants  to  become  share- 
holders in  the  concern  ;  upon  this  count,  therefore,  the  plaintiff  is  entitled  to 
a  verdict.     With  regard  to  the  sixth  plea,  I  consider  that  the  allegations  are 
clearly  divisible;  and  if  one  of  them  be  proved,  which  would  alone  constitute 
a  sufficient  defence,  it  will  support  the  plea,  and  the  others  may  be  rejected  as 
surplusage.     Before  the  new  rules,  all  the  facts  alleged  might  have  been 
given  in  evidence  under  the  general  issue ;  and  if  each  of  them  were  now 
required  to  be  pleaded  separately,  what  a  record  it  would  make !    The  com- 
nany  were  certainly  justified  in  dismissing  the  plaintiff  for  his  misconduct 
in  making  the  false  entries,  which  was  eminently  calculated  to  injure  them. 
It  is  said,  however,  that  he  was  really  dismissed  for  disrespect,  and  there- 
fore, that  the  plea  is  not  supported ;  but  I  think  it  was  competent  to  the 
defendants  to  allege  in  their  plea  the  real  cause  of  his  dismissal,  even  though 
it  should  be  different  from  the  one  alleged  at  the  time;  and  if  they  prove  so 
much  of  that  allegation  as  would  justify  the  dismissal,  that,  upon  the  autho- 
rity of  the  case  s  cited,  would  be  sufficient.     As  to  the  indebitatus  count,  if 
the  plaintiff  choose  to  proceed  upon  a  quantum  meruit,  and  then  set  up  a 
contract  by  which  ne  shews  that  prima  facie  he  is  entitled  to  400/.  a  year, 
it  is  open  to  the  defendants  to  shew  that  the  plaintiff's  services  were  worth-  I 

less,  or  only  wcrth  a  certain  sum ;  and  of  that  fact  the  jury  were  the  competent 
judges,  and  they  have  found  that  what  he  has  already  received  was  quite 
salient 
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Common  PUat.  Coltman,  J. — I  agree  that,  upon  the  third  plea,  the  plaintiff  is  entitled  to 
the  verdict,  and  also  that  the  defendant  is  entitled  to  it  on  the  sixth  plea, 
agreeably  to  the  principle,  that  if  the  substance  of  a  plea  is  proved  it  is  suffi- 
cient, which  means,  if  enough  is  proved  to  support  the  plea.  The  question 
as  to  the  cause  of  the  plaintiff's  dismissal,  was  entirely  for  the  jury;  the 
question  upon  the  second  count  is  entirely  different ;  the  plaintiff  was  to  have 
400/.  a  year,  of  course  upon  the  condition  of  the  proper  performance  of  his 
services ;  he  sues,  however,  upon  an  indebitatus  count,  and  it  is  contended 
that,  under  the  general  issue,  it  is  not  competent  to  the  defendants  to  set  up 
the  defence  they  have  done ;  but  I  think  there  is  a  fallacy  in  this  argument, 
for  the  defendants  do  not  put  forward  the  plaintiff's  fraud  as  an  answer  to 
the  action,  but  only  as  to  the  amount  of  damages.  The  defendants  could 
have  no  notice,  under  that  count,  that  the  plaintiff  intended  to  set  up  the 
special  contract,  and  it  was  surely  open  to  the  plaintiff  to  say  that  the  plaintiff's 
services  were  worth  no  more  than  180/.,  which  he  had  already  received. 

Rule  absolute,  to  enter  the  verdict  for  the  plaintiff  upon  the  third 
plea ;  discharged  upon  the  other  points. 


Jimel. 


To  a  declara- 
tion on  a  bill 
of  exchange 
against  the 
acceptor,  the 
defendant 
pleaded  that  it 
was  accepted 
under  duress 
and  averred 
that  he  never 
had  any  value 
for  the  accept- 
ance : — Held, 
such  plea  was 
double. 


Stevens  and  another  v.  Underwood. 

TT|ECLARATION  by  the  drawers  against  the  acceptor  of  a  bill  of  exchange : 
with  a  count  upon  an  account  stated. 

Pleas:  as  to  the  first  count,  that  the  defendant,  before  and  at  the  time  of 
making  the  said  acceptance,  was  unlawfully  imprisoned  by  the  plaintiffs  and 
others,  in  collusion  with  them,  and  then  and  there  detained  in  prison  until,  by 
the  force  and  duress  of  the  said  imprisonment  of  him,  the  said  defendant,  he 
made  the  said  acceptance.  Averment,  that  the  defendant  never  had  value 
for  the  said  acceptance,  or  for  paying  the  said  bill  of  exchange,  or  any  part 
thereof  respectively.     Verification. 

As  to  the  second  count,  that  before  the  stating  of  the  account  therein  men- 
tioned, to  wit,  on  the  14th  of  February,  1832,  the  plaintiffs  made  their  bill  of 
exchange  in  writing,  and  directed  the  same  to  the  defendant,  and  thereby 
required  the  defendant  to  pay  to  their  order  the  sum  of  46/.  6*.,  six  months 
after  the  date  thereof.  Averment,  that  the  defendant  accepted  the  said  bill  of 
exchange,  and  that  before,  and  at  the  time  of  making  the  said  acceptance,  he 
was  unlawfully  imprisoned  by  the  plaintiffs,  and  others  in  collusion  with  them, 
and  then  and  there  detained  in  prison  until,  by  force  and  duress  of  the 
said  imprisonment,  he  made  the  said  acceptance.  Further  averment,  that 
the  defendant  had  never  had  any  value  for  the  said  acceptance,  or  for 
paying  the  said  bill,  or  for  any  part  thereof  respectively.  Further  averment, 
that  the  said  account  in  the  second  count  mentioned,  arose  wholly  upon  the 
said  bill  of  exchange  and  acceptance  thereof,  and  not  otherwise.     Verification. 

Demurrer  ;  to  the  first  plea,  as  being  double  and  multifarious,  to  wit,  that 
it  contains  two  distinct  matters  of  defence  to  the  said  first  count,  to  wit, 
that  the  acceptance  of  the  said  bill  in  the  said  first  count  mentioned,  was  un- 
lawfully obtained  by  the  plaintiffs  from  the  defendant  by  duress  of  imprison- 
ment, and  that  there  never  was  any  value  for  the  said  acceptance  ;  and  to 
the  second  plea,  upon  the  same  grounds.    Joinder. 
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Hogging  for  the  demurrer,  was  stopped  by  the  Court;  Common  Pleas. 

Stevens 

v. 

Underwood. 


Stevens 
Mansel,  in  support  of  the  pleas. — The  pleas  do  not  contain  two  entire  TTwniiJ 
defences.  It  was  necessary  to  set  out  the  circumstances  which  shewed  want 
of  value,  as  a  plea,  merely  stating  that  the  defendant  had  received  no  value, 
would  have  been  bad ;  Easton  v.  Pratchett  (a) ;  Noel  v.  Rich  (b) ;  Rey- 
nolds v.  Ivemey  (c) ;  Lacey  v.  Forrester  (d) ;  Stoughton  v.  Earl  of  Kil- 
morey  (e) ;  Mills  v.  Oddy  (/).  In  Com.  Dig.  "Pleader"  (E.  2),  it  is 
said,  a  plea  is  not  double  "  if  the  defendant  plead  several  matters,  and  con- 
cludes et  sic  non  est  factum"  (g) ;  should  the  Court,  however,  think  the 
pleas  bad,  he  would  crave  leave  to  amend. 

Hoggins,  in  reply. — Duress  alone  would  have  been  a  sufficient  defence  to 
the  action,  Com.  Dig.  "Pleader"  (2  W.  19);  the  additional  allegation 
of  want  of  value,  though  it  may  be  informally  pleaded,  renders  the  pleas 
double. 

Tikdal,  C.  J. — I  am  of  opinion  that  these  pleas  are  bad  for  duplicity; 
they  set  up  two  several  defences;  namely,  that  the  bill  upon  which  the 
action  is  brought,  was  given  under  duress  of  imprisonment,  and  also  that 
the  defendant  never  had  value  for  his  acceptance.  It  is  argued,  on  the  part 
of  the  defendant,  that  the  second  defence,  as  it  stands  upon  the  record,  is  not 
sufficient,  as  not  setting  forth  the  circumstances  to  shew  want  of  considera- 
tion ;  but  that  only  amounts  to  saying,  that  it  is  a  defence  badly  pleaded,  and 
that  will  not  avail  the  defendant;  for  a  second  defence  may  be  inartificially 
pleaded,  and  nevertheless  the  plea  will  be  bad  for  duplicity.  In  Com.  Dig. 
"Pleader"  (E.  2),  it  is  said,  "  a  double  plea  is  bad,  though  one  matter  or 
the  other  be  not  well  pleaded  ;  as  in  trespass,  if  the  defendant  pleads  molliter 
manus  imposuit,  and  a  release,  it  is  double,  though  the  release  is  not  well 
pleaded  (A).  So,  though  but  one  of  the  several  matters  be  material*'  (t). 
The  want  of  value  is  put  forward  as  a  ground  of  defence,  and  it  does  not  lie 
with  the  defendant  to  say  it  has  been  set  forth  in  an  insufficient  manner. 
However,  as  he  has  craved  leave  to  amend,  it  may  be  granted  on  payment  of 
costs. 

Leave  to  amend  granted,  on  payment  of  costs. 

a)  1  Gale,  30;    S.  C.  1  C,  M.  &  R.  (e)  1  Gale,  91 ;  S.  C.  2  C,  M.  &  B. 

S;3D.P.C.  472 ;  S.  C.  aff.  on  error,  7% 

I  Gale,  250 ;  2  C,  M.  &  R.  542 ;  4  D.  (/)  1  Gale,  92;  2  C,  M.  &  R.  103, 

P.  C  549.  6  C.  &  P.  728. 

(b)  1  Gal*,  225 ;  S.  C.  2  C,  M.  &  R.  (*)  Citing  Kit  223,  h,  224,  a,  (e<L 
360;  4  D.  P.  C.  22a  1623) ;  S.  P.  449,  ed.  1675. 

(c)  3  D.  P.  C,  453.  (A)  R.  1  Sid.  176. 
(«0  1  Gale,  139 ;  S.  C.2  C,  M.  &  R.         (i)  Per  Dod.  Poph.  186. 

50;5Tvr.569;  3  D.  P.  C.  668. 
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Common  Pleat, 

May  26. 
The  affidavit 
for  a  dist'ingas 
to  compel  an 
appearance, 
should  state  an 
application  at 
the  defendant's 
last  place  of 
residence. 


Norman  v.  Winter. 

TMflLDE,  Serjt.,  moved  for  a  distringas  to  compel  an  appearance,  upon 
affidavits  stating  that  the  defendant  resided  in  Russell-square  in  the 
year  1833 ;  that  the  plaintiff  could  not  ascertain  her  present  place  of  abode; 
that  frequent  applications  had  been  made  to  the  defendant's  brothers  to  learn 
such  abode,  but  without  success;  and  that  the  plaintiff  believed  she  was 
purposely  keeping  out  of  the  way. 


Per  Curiam. — The  presumption  upon  these  facts  would  rather  be,  that  the 
defendant  was  either  abroad  or  dead.  The  plaintiff  had  better  amend  his  affi- 
davit, stating  that  an  application  has  been  made  at  the  defendant's  last  place 
of  residence ;  this  will  be  more  consistent  with  the  practice  of  the  Court  (a). 

Subsequently  (on  the  2d  of  June),  Wilde  obtained  a  rule,  absolute  in  the 
first  instance,  for  leave  to  vacate  the  above  writ  of  distringas,  and  to  issue 
one  to  proceed  to  outlawry. 

(a)  See  2  W.  4,  c.  39,  s.  3,  and  Pitt  v.  Eldred,  1  C.  &  J.  147,  and  Tjr.  128; 
Bowser  v.  Austen,  2  C.  &  J.  45. 


JlMi 


Twysden,  Bart.,  v.  Stultz  and  others. 


Where  t  plain-  rpHE  plaintiff,  in  last  Hilary  Term,  had  given  a  peremptory  undertaking 

tiff  had  given         JL       x_  A A  .,      C.AA. A n ._  nt •      e» ,.„  *tl l_  _!_*•_.■ 


I  given 
•  peremptory 
undertaking  to 
try  at  the  Sit- 
tings after 


Easter  Tt 
but  during 
Term,  under 


to  try  at  the  Sittings  after  Easter  Term  ;  in  Easter  Term  he  obtained 
a  rule  for  a  special  jury,  and  struck  and  reduced  the  same,  in  consequence  of 
which,  the  cause  did  not  come  on  for  trial  at  the  Sittings  after  the  Term : 


€rmt 
ng  that 


Hoggins  thereupon,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi 
for  judgment  as  in  case  of  a  nonsuit. 


counsel's  ad- 
vice, made  it  a 
special  jury 
cause,  whereby 
it  became  a 
remanet,  the 
Court,  in  Tru- 
nity  Term, 
discharged  a 
rule  for  judg- 
ment as  in  cue 
of  a  nonsuit, 
upon  the  plain- 
tiff's giving  a 
peremptory  undertaking  to  try  at  the  Sittings  after  that  Term. 


Fitzjames  shewed  cause ;  his  affidavits  stated  that  it  had  been  made  a 
special  jury  cause  under  counsel's  advice,  and  without  any  intention  of 
vexatious  delay. 

The  Court,  under  the  circumstances,  discharged  the  rule  upon  plaintiff's 
giving  a  peremptory  undertaking  to  try  at  the  Sittings  after  this  Term  (a). 


(a)  See  Rucker  r.  Ansley,  2  Chit. 
R.  243 ;  Master  ▼.  Milner,  1  Bing.  70, 
7  Moo.  367 ;  Cope  v.  Holt,  1D.&R. 
180;    Pitt  v.  Evans,  2  D.  P.  C.  226; 


Charrinton  v.  JWeatheringham,  4  D.  P. 
C.  479;  De  Rutze*  v.  Richards,  1 
Har.  &  Wol.  210. 
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Doe,  dem.  Barth  v.  Roe.  t*/«*?  p?** 


June  l. 

ARCHBOLD,  in  this  Term,  obtained  a  nil*  nisi  for  judgment  against  ln  country 

the  casual  ejector  in  this  case,  which  was  a  country  ejectment,  upon  an   SI?iS2nt8rb 
affidavit  of  service  before  the  first  day  of  last  Term,  in  which  Term  the  tenant   entitled  to 

in  possession  had  been  required  to  appear.  thatTerm  in 

which  the 

Peter  sdorff shewed  cause,  and  referred  to  R.  E.,  2  G.  4  (a).  quired  to 


appear. 


Archbold — That  rule  applies  only  to  the  appearance  of  the  tenant.  In 
country  causes,  judgment  may  be  signed  against  the  casual  ejector  in  the 
Term  following  that  in  which  the  appearance  is  required,  but  not  in  the  third 
Term  ;  Doe  v.  Roe  (b) ;  Doe  v.  Roe  (c) ;  Doe,  dem.  Greaven  v.  Roe  (d) ; 
Right,  dem.  Jeffery  v.  Wrong  (e);  Doe,  dem.  Thornton  v.  Roe(f);  Doe,  d. 
Reeve  v.  Roe  (^) ;  Doe,  dem.  Wilson  v.  Roe  (h). 

The  Court  made  the  rule  absolute. 

(a)  By  which  it  is  ordered,  "  that  in  (b)  1  D.  P.  C.  495. 

all  country  ejectment*,  which  shall  be  (c)  2  D.  P.  G.  196;  2  Tyr.  724. 

•erred   before  the  essoign  day  of  any  id)  4  D.  P.  C.  88. 

Michaelmas  ox  Easter  Term,  the  time  (e)  2  D.  P.  €.  348. 

for  the  appearance  of  the  tenant  in  pot-  (/)  3  D.  P.  0.  575. 

session  shall  be  within  four  days  after  (jr)  1  Gale,  15. 

the  end  of  such  Michaelmas  or  Easter  (h)  4  D.  P.  G.  124.     See  also  Doe, 

Term,  and  shall  not  he  postponed  till  dem.  Wiggs  v.  Roe,  1  Will.  Wol.  & 

the  fourth  day  after  the  end  of  Hilary  Dar.  391  ;  5   D.  P.  C.  662 ;   Doe,  d. 

or  Trinity  Term  next  respectively  fol-  Thring  v.  Roe,  3  Hodg.  13;   Doe,  d. 

lowing."     As  to  the  essoin  da?,  see  Croom  v.  Roe,  1  Will.  Wol  &  Hodg. 

IIG.4,  andl  W.4,  c.  70,s.6;  I  W.  85. 
ic3,Ll;  Price  v.  Hughes,  1  D.  P. 
C.  448;  see  also  R.  T.,  1  W.  4,  s.  7. 


Ha  ward  v.  Smith. 


Ji»6. 


ASSUMPSIT,  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange.       To  a  declara- 
Ptea,  that  the  bill  was  not,  at  the  time  when  it  was  made,  or  at  any   **?*  °?  * bm 
tune  since,  nor  is  the  same  duly  stamped  or  marked  with  any  proper  stamp   plea  that  the 
or  mark  denoting  that  the  lawful,  requisite  and  proper  rate  or  duty  chargeable   SlJL^tamped. 
or  charged  thereon,  had  been  or  was  duly  stamped,  marked,  or  impressed  mill, 
thereon,  contrary  to  the  form  of  the  Statute,  &c.     Verification, 

Special  demvrrer,  because  no  issue  of  fact  can  be  raised  upon  the  plea, 
nor  is  any  matter  of  fact  at  all  stated  or  denied  in  it ;  and  because  the  plea 
intends  to  raise  the  defence  that  the  bill  is  not  properly  stamped,  and  yet  does 
not  describe  the  stamp,  nor  shew  what  stamp  was  or  is  stamped  upon  the 
said  bill,  and  therefore,  the  plaintiff  is  precluded,  either  from  confessing  and 
avoiding  the  plea,  and  also  from  traversing  the  plea,  and  also  from  demurring 
to  it  Nor  does  the  plea  shew  in  what  respect  the  stamp  of  the  said  bill  is 
improper  or  insufficient,  nor  what  are  the  (acts  or  circumstances,  by  reason 
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». 

Smhav 


CommmPUat.   whereof  the  stamp  has  been  or  is  unduly  stamped  upon  the  said  bill ;  and  the 
Haw  aid      8a*d  P'e*  IS  a^so  equivocal  and  uncertain,  because  it  may  either  mean  that  the 
said  bill  is  not  stamped  at  all,  or  that  it  is  stamped  insufficiently.    Joinder. 

Peacock,  for  the  demurrer. — The  plea  raised  an  issue  of  law,  which  the 
jury  could  not  decide  ;  Hume  v.  Liversidge  (a).  At  any  rate,  it  should  have 
stated  how  the  stamp  was  insufficient,  Ashby  v.  Harris  (b)\  Mure  v. 
Kaye  (c). 

Bere,  in  support  of  the  plea,  contended  it  was  a  mixed  question  of  law  and 
fact,  which  might  properly  be  left  to  the  jury. 

Peacock,  in  reply. — The  question  raised  is,  whether  the  bill  is  duly  stamped, 
and  that  is  purely  a  question  of  law. — [Tindal,  C.  J. — Would  not  an  issue 
whether  a  will  were  duly  executed,  be  good  ?] — It  is  submitted,  that  a  plea 
in  those  words  would  be  bad ;  it  ought  to  state  that  it  was  not  attested  by 
two  witnesses.  Consistently  with  the  present  plea,  the  bill  might  have  a 
higher  stamp  than  was  requisite ;  for  in  that  case  the  stamp  would  not  be 
proper,  although  it  would  be  sufficient  (d). 

Tindal,  C.  J. — I  think  the  plea  is  insufficient,  as  it  leaves  the  plaintiff  in 
doubt  as  to  the  nature  of  the  defence ;  it  is  not  clear  whether  the  defendant 
means  that  the  bill  has  no  stamp  at  all,  or  that  it  has  one  of  too  low  or  of  too 
high  a  denomination. 


The  other  judges  agreeing, 


(a)  1  C.  &  M.  332;  1  D.  P.  C.  660. 

(b)  1  Mur.  &  Hurls.  173  ;2M.&W. 
673;  5D.  P.  C.742. 


Judgment  for  the  plaintiff. 

Taunt.  34. 
See  55  U.  3,  c.  184,  a.  10. 


(c)  4  Taunt.  34. 

(d)  ~ 


JuneS. 


Hartley  v.  Burkbtt. 


W\ECLARATION  in  Case,  that  the  defendant  had  become  and  was  tenant 
to  the  plaintiff  of  a  certain  close  of  pasture  land,  with  the  appurtenances, 
&c,  and  by  reason  thereof,  it  became  and  was  the  duty  of  the  defendant, 
during  the  continuance  of  the  said  tenancy,  to  manage,  use,  and  cultivate  the 
said  close  in  a  good  and  husbandlike  manner,  and  according  to  the  custom  of 
the  country  where  the  said  close  was  so  situate  as  aforesaid ;  that  the  de- 
fendant continued  such  tenant  for  a  long  time,  &c. ;  but  that  the  defendant, 
disregarding  his  said  duty  in  that  behalf,  whilst  he  was  such  tenant,  as  afore- 
said, to  wit,  on  the  1st  day  of  January,  1831,  and  on  divers  other  days  and 
times  afterwards,  and  in  the  five  next  succeeding  years,  wrongfully  and  in- 
juriously, and  in  a  bad  and  untenantable  manner,  and  contrary  to  the  custom 

contrary  to  the    of  the  country  where  the  said  close  so  was,  as  aforesaid,  in  that  behalf,  took 

custom  of  the 

country,  taken  hay  off  tat  land  without  bringiog  back  manure.— A  plea,  traversing  the  custom, 

iagocd. 


To  a  declara- 
tion, alleging 
that  it  was  the 
defendant's 
duty,  as  tenant 
of  a  farm,  to 
manage  such 
farm  in  a  hus- 
bandlike man- 
ner, and 
according  to 
the  custom  of 
the  country, 
and  stating, 
that  he  had,  in 
a  bad  and 
untenantable 
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and  carried  away,  off  and  from  the  said  close,  divers,  to  wit,  500  cart-loads  of  Common  Pleat. 

hay,  which  had  arisen,  grown,  and  been  made  on  the  said  close  during  the       Hartley 

said  tenancy,  and  spent  and  consumed  the  same  elsewhere  than  on  the  said  «• 

close  or  any  part  thereof,  without,  at  any  time,  bringing  back,  and  spending, 

and  spreading  on  the  said  close  one  load  of  dung,  manure,  or  compost,  for  or 

upon  each  and  every  acre  of  the  said  close,  during  each  and  every  year  of 

the  said  tenancy,  and  without  bringing  back,  spending,  or  spreading  on  the 

raid  dose  any  dung,  compost,  or  manure  whatever ;  by  means  of  which  said 

several  promises,  the  hedges  and  fences  of  the  said  close  have  become  and 

are  much  injured  and  damaged,   insomuch  that  divers  sheep  and  cattle, 

lawfully  being  in  and  near  to  the  adjoining  closes  and  premises,  have,  since 

the  defendant  ceased  being  such  tenant,  as  aforesaid,  escaped  and  erred  into 

the  *aid  close,  and  eat  up  and  depastured  the  grass  and  herbage  thereof,  and 

otherwise  much  injured  and  damaged  the  same,  and  the  said  hedges  and 

fences;  and  also,  by  means  of  the  premises,  the  said  close  hath  become  and 

is  impoverished  and  deteriorated  in  value,  and  the  plaintiff  hath  been  and  is, 

by  means  of  the  premises,  otherwise  greatly  injured  and  damnified,  &c. 

Second  plea. — As  to  so  much  of  the  said  declaration  as  relates  to  and 
charges  the  defendant  with  carrying  away,  off  and  from  the  close,  in  the  de- 
claration mentioned,  divers  large  quantities  of  hay,  which  had  arisen  and  been 
made  on  the  said  close  during  the  said  tenancy,  and  spending  and  consuming 
the  same  elsewhere  than  on  the  said  close  or  any  part  thereof,  without,  at  any 
time,  bringing  back,  and  spending,  and  spreading  on  the  said  close  one  load 
of  dung  or  compost  manure,  for  or  upon  each  and  every  acre  of  the  said  close, 
during  each  anil  every  year  of  the  said  tenancy  by  the  defendant  above  sup- 
posed to  have  been  done,  and  that  the  doing  so  was  contrary  to  the  custom 
of  the  country  where  the  said  close  so  was,  as  is  by  the  defendant  above 
supposed  to  have  been  done,  the  defendant  says  that,  at  the  said  times  when 
&c,  in  the  said  part  of  the  declaration  in  that  behalf  mentioned,  there  woe  notf 
nor  is  there  any  such  custom  of  the  country  where  the  said  close  was,  as 
aforesaid,  as  the  plaintiff  has  in  the  said  part  of  his  declaration  in  that  behalf 
a'ie?ed.    And  of  this,  the  defendant  puts  himself  upon  the  country,  Ac. 

Demurrer.  That  the  defendant,  in  and  by  his  said  plea,  hath  divided  an 
indi risible  allegation  in  the  said  declaration ;  that  allegation,  in  substance, 
being,  that  the  defendant  was  guilty  of  a  breach  of  duty  in  not  managing, 
Qsin*,  and  cultivating  the  said  close  in  a  good  and  husbandlike  manner  and 
according  to  the  custom  of  the  country  ;  and  the  defendant  hath  alleged  in 
tHat  plea  matters  of  defence  only  to  part  of  that  indivisible  allegation,  (namely) 
that  the  defendant  was  not  guilty  of  a  breach  of  the  custom  of  the  country. 
And  also,  for  that  the  said  plea  tenders  issue  of  an  immaterial  fact,  when  it 
taods  by  itself,  namely,  the  custom  of  the  country  alleged  in  the  declaration ; 
^  for  that  the  meaning  of  the  defendant's  duty,  as  alleged  in  the  declara- 
tion, is,  that  the  defendant  was  to  manage,  use,  and  cultivate  the  said  close 
"cording  to  the  most  prevalent  custom  of  good  husbandry  in  the  neighbour* 
hood  where  the  said  close  was,  and  the  allegation  is  not  divisible,  nor  is  the 
breach  (bunded  thereon.  And  also,  for  that  the  plaintiff  has  not  alleged  that 
tfoe  was  any  such  custom  as  that  traversed  in  and  by  the  said  plea ;  and 
fa  that  the  defendant  hath  not,  in  and  by  his  said  plea,  confessed  or  avoided 
the  matters  to  which  the  said  plea  is  pleaded ;  and  also,  for  that  the  said 
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second  plea  amounts  to  the  plea  of  Not  Guilty  to  part  of  the  grievances  in 
the  declaration  alleged,  and  is  argumentative,  &c. 

Wightman,  in  support  of  the  demurrer. — The  declaration  alleges,  that  it 
was  the  duty  of  the  defendant  to  manage  the  farm  in  a  husbandlike  manner, 
and  according  to  the  custom  of  the  country ;  the  breach  of  duty  alleged  is, 
that  the  defendant,  in  a  bad  and  untenantable  manner,  and  contrary  to  the 
custom  of  the  country,  carried  hay  off  the  farm  without  bringing  back  manure: 
the  plea  merely  denies  that  there  was  such  a  custom,  but  says  nothing  as  to 
the  alleged  breach  of  duty  to  manage  the  farm  in  a  husbandlike  manner.— 
[Ttndal,  C.  J. — The  word  "  and,"  seems  to  have  no  business  in  that  part 
of  the  declaration.  The  plaintiff  alleges  a  specific  instance  of  breach  of  duty ; 
the  defendant  denies  that  there  was  any  such  duty  by  the  custom  of  the 
country.  Suppose  he  had  denied  that  the  act  complained  of  was  contrary  to 
a  husbandlike  management  of  the  farm.] — The  allegation  in  the  declaration 
is  indivisible,  and  if  the  parties  had  gone  to  trial,  the  plaintiff  must  have 
proved  both  the  course  of  good  husbandry  and  the  custom,  Anger$tein  v. 
Handson  (a). — [Tinda?,  C.  J. — The  plea  is  only  an  answer  to  part  of  the 
breach.  Suppose  the  defendant  had  said,  as  to  so  much  as  relates  to  good 
husbandry,  Not  Guilty,  and  as  to  so  much  as  relates  to  the  custom,  bad 
traversed  such  custom.] — That  might  have  been  sufficient,  but  the  present 
plea  professes  to  answer  the  whole  breach.  The  plaintiff  says,  there  is  a 
duty  imposed  upon  the  defendant  by  two  rules ;  the  defendant  says,  one  of 
those  rules  does  not  exist ;  but  that  is  no  answer  to  the  alleged  breach  of 
such  duty. 

Martin,  in  support  of  the  plea. — The  declaration  alleges  two  distinct 
breaches  of  duty,  and  the  plea  is  an  answer  to  one  of  them.  If  the  plea  is 
not  an  answer  to  the  whole  breach,  the  plaintiff  might  have  taken  judgment 
by  default  for  the  part  not  answered.  The  plea  of  AW  Guilty  would  not 
have  put  the  custom  in  issue,  but  merely  the  fact  of  the  defendant's  not 
having  done  the  act  alleged ;   Wright  v.  Lainson  (6). 

Wightman  was  heard  in  reply. 

Tindal,  C.  J.,  said,  there  did  not  appear  to  be  any  real  and  substantial 
objection  to  the  plea ;  when 

Wightman  craved  leave  to  amend,  by  striking  out  the  demurrer,  and 
joining  issue  in  fact. 

Granted. 


(«)  1  Gale,  8;  1  C,  M.  &  R.  789; 
5Tyr.583 


(*)2M.&W.739. 
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Mason  v.  Whitehurst.  Gmmmpua*. 

June  9. 

IN  this  case  an  attachment  had  been  granted  against  the  plaintiff  for  not  Where,  by  the 
paying  the  costs  of  the  day  (incurred  in  not  going  to  trial),  pursuant  to  fomiwr  the 

the  Master's  allocatur.  plaintiff  is 

ordered  to  pay 
the  costs  of 
R.  V.  Richards,  in  Easter  Term,  obtained  a  rule  nisi  to  set  aside  the  at-  {*•  dfl^%\. 
Uchment  and  proceedings  thereon,  and  that  the  defendant  should  repay  the  without  adding 
plaintiff  the  costs  of  the  day,  which  the  latter  had  paid :  it  appeared,  from  his   nwS*\*de?~ 
affidavits,  that  the  order  was  drawn  up  to  pay  the  costs  of  the  day  "  to  the  mand  by  the 
defendant"  (without  adding  "or  to  his  attorney;")  and  that  the  demand  thelett^auffi^ 
had  been  made  by  the  attorney  upon  the  record,  who  had,  however,  no  power  *****  w*JJ'r*011 
of  attorney  to  make  such  demand ;  and,  upon  non-payment  of  the  costs,  the  attachment. 
attachment  had  issued,  subsequently  to  which,  the  costs  had  been  paid :  he 
cited  Doe,  dem.  Chippen  v.  Roe  (a). 

Whaiely,  in  the  same  Term,  shewed  cause. — The  demand  was  well  made 
by  the  attorney  on  the  record,  who  was  entitled  to  the  costs  in  the  first 
instance,  and  had  a  lien  upon  them;  he  referred  to  2  Arch.  /Vac,  1051. 
4th  ed.,  where  it  is  said  that  if  "  a  demand  is  made  of  the  costs  by  the  person 
to  whom  they  are  payable,  according  to  the  terms  of  the  rule,  or  by  some 
person  deputed  by  him  by  letter  of  attorney?  upon  non-payment,  an  attach- 
ment will  issue. 

Richards,  in  reply,  was  stopped  by  the  Court,  who  made  the  rule  absolute. 

Tt*DAL,C.  J.,  however,  now  said  that,  upon  consideration,  the  Court  were 
of  opinion  that,  under  the  circumstances  of  the  case,  the  demand  was  suffi- 
cient, and  that  the  attachment  ought  to  stand;  and  the  above  rule  was, 
consequently  discharged  (b). 

(a)  1  Scott,  588,  n.  a  demand  of  the  costs  in  the  cause  by 

(6)  When  the  Court  gave  judgment  the  plaintiff's  attorney,  is  sufficient  to 

ob  the    former  occasion,   their    atten-  obtain   an    attachment,   although    the 

tion  was  not  directed  to  the  follow-  Master's  allocatur  does  not  direct  them 

ing  passage  in  the  same  page  of  Mr.  to  be  paid  to  him ;  and  upon  the  autho- 

Jrehhold's    work,   then    referred    to :  rity  of  that  case,  it  was  decided  in  the 

44  Where    the  plaintiffs   attorney   de-  Exchequer,  in  this  Term  (Trinity),  that 

■sanded  the  costs,  without  a  letter  of  where  the  order  was  to  pay  the  costs  of 

attorney  authorizing  him  to  do  so,  it  the  day  (as  in  the  principal  case),  "  to 

was  deemed  sufficient ;  for  the  attorney  the  plaintiff/'  a  demand  by  his  attorney 

was,  in  fact,  entitled  to  the  costs  when  was  sufficient  whereon   to  ground  an 

received ;   {Per  Holroyd,  J.,  M.  S.  T.  attachment ;  Jnman  v.  Hill,  (Exch  T, 

1820. )~    In  Co*  v    Salmon   (2  Gale,  1838;  es  relatione.) 
236;  2  M.  &  W.  127),  it  was  held,  that 
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June  11. 
The  time  for 
pleading  hav- 
ing expired, 
the  cleric  of  the 
plaintiff's  at- 
torney was 
sent  to  sign 
judgment ; 
after  his  de- 

Sarture,  the 
efendant's 
attorney  ten- 
dered a  plea  at 
the  office  of  the 
plaintiff's 
attorney,  who 
said  hp  would 
accept  it  if 
judgment  were 
not  signed ; 
defendant's 
attorney  has- 
tened to  the 
judgment  office, 
and  arrived 
there  just  as 
judgment  was 
signed : — Held, 
the  judgment 
was  regular. 


Stafford  v.  Nichols. 

*T*HE  time  for  pleading  in  this  action  expired  on  the  18th  of  May.  On  the 
morning  of  the  19th,  the  clerk  of  the  plaintiff's  attorney  was  sent  to  the 
office  to  sign  judgment:  immediately  alter  his  departure,  the  defendant's 
attorney  called  at  the  office  of  the  plaintiff's  attorney,  and  tendered  a  plea: 
the  latter  informed  him  of  the  state  of  affairs,  and  said  he  would  take  the 
plea  if  the  judgment  was  not  yet  signed ;  whereupon  the  defendant's  attor- 
ney hastened  after  the  clerk,  and  arrived  at  the  judgment  office  just  as 
judgment  had  been  signed. 

Wilde,  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  judgment  for  irregu- 
larity, inasmuch  as  the  plea  was,  in  fact,  delivered  at  the  office  of  the  plaintiff's 
attorney  before  the  judgment  was  signed ;  he  also  produced  an  affidavit  of 
merits. 

Talfourd,  Serjt.,  shewed  cause,  and  contended  that  the  judgment  was 
regular,  as  it  was  signed  in  ignorance  of  any  plea  having  been  delivered. 

Wilde  was  heard  in  support  of  the  rule. 

Tin dal,  C.  J. — The  defendant  was  in  fault  in  not  having  delivered  his  plea 
in  time ;  if,  however,  he  had  delivered  it  before  the  judgment  was  signed,  such 
judgment  would  have  been  irregular ;  but  no  authority  has  been  cited  to 
shew  that  if  judgment  is  bond  fide  signed  without  the  knowledge  of  any  plea 
having  been  delivered,  such  judgment  is  irregular.  As  the  defendant,  how- 
ever, has  produced  an  affidavit  of  merits,  the  judgment  may  be  set  aside  upon 
payment  of  costs,  with  all  the  usual  terms. 

Park,  J. — I  am  of  the  same  opinion.  Suppose  an  attorney  lives  at  Brent- 
ford, and  sends  off  his  clerk  to  sign  judgment,  and  the  defendant's  attorney, 
after  he  was  gone,  delivers  a  plea  at  the  office  of  the  plaintiff's  attorney; 
would  that  have  the  effect  of  rendering  the  judgment,  signed  bond  fide, 
irregular  ? 


Vaughan,  J. — I  am  of  the  same  opinion, 
delivered  before  judgment  was  signed. 


The  plea  here  was  not  regularly 


Coltman,  J.,  concurred. 


Rule  absolute,  upon  payment  of  costs. 


J«n*12. 


Curling  v.  Sedger. 


An  attorney's     COME  incendiary  fires  having  taken  place  in  the  parish  of  St.  Mary,  Ro- 
neisdon^at"  t her  hit  he,  the  plaintiff,  an  attorney,  had  been  employed  by  the  defendant, 

the  Central         a  churchwarden  of  that  parish,  to  take  means  to  discover  and  prosecute  the 

Criminal 

Court,  is  within  the  2  G.  2,  c.  23,  s.  23 ,  and  therefore,  the  superior  Courts  hare  authority  to 

order  such  bill  to  be  taxed. 
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offenders.     The  plaintiff  suosequently  sent  in  his  bill  for  the  business  done   Common  PUas. 
by  him  in  that  behalf,  which  had  been  wholly  transacted  at  the  Central  Cri- 
minal Court.     The  bill  not  having  been  paid,  the  plaintiff  commenced  an 
action  to  recover  l he  amount;  whereupon  the  defendant  obtained  a  judge's 
order  to  refer  the  bill  to  taxation. 

Stephen,  Serjt.,  in  last  Easter  Term,  obtained  a  rule  nisi  to  discharge 
this  order,  on  the  ground  that  the  bill  was  not  taxable  under  2  G.  2,  c.  23  (a) ; 
as  there  was  no  taxing  officer  in  the  Central  Criminal  Court,  and  the  practice 
there  was  not  limited  to  attorneys. 

Wilde,  Serjt,  and  Smithies,  in  the  same  Term,  shewed  cause. — The 
Statute  2  G.  2,  c.  23,  has  always  received  a  liberal  construction ;  Tindal,  C. 
J.,  said,  in  Smith  v.  Taylor  (o),  "  When  we  consider  this  is  a  remedial  Act, 
it  is  far  better  to  bring  a  case  within  its  operation,  than  to  leave  it  altogether 
unprovided  for"  (c).  In  conformity  with  this  principle,  it  has  been  held 
that  a  bill  for  business  done  at  the  Quarter  Sessions  is  taxable,  Ex  parte 
Williams  (d) ;  Clarke  v.  Donovan  (e) ;  Sylvester  v.  Webster  (/) ;  or  in 
the  County  Court;  Wardle  v.  Nicholson  (g).  The  Central  Criminal 
Court  is  established  by  4  &  5  W.  4,  c.  3ti ;  by  the  first  section  of  which, 
the  Lord  Chancellor  and  the  judges  of  the  superior  Courts  at  Westminster, 
are  constituted  the  judges  of  the  Court :  by  sections  2  and  4,  it  is  made 
a  Court  of  oyer  and  terminer ;  by  section  12,  two  of  the  judges  of  the 
Court  are  "  to  order  and  direct  the  costs  and  expences  of  prosecutors  and 
witnesses  to  be  paid  by  the  treasurer  of  the  county;"  and  by  section  16, 
indictments  found  at  the  sessions  of  the  peace,  may  be  removed  by  certiorari 
before  that  Court. — [Tindal,  C.  J. — It  certainly  would  be  very  inconvenient 
at  the  trial,  if  such  a  bill  could  not  be  referred ;  it  would  be  a  long  and 
tedious  investigation  for  a  jury. — Stephen,  Serjt. — The  present  is  a  mere 
question  of  law,  and  the  Court  will  not  look  to  the  mere  convenience  of  the 
case.] — In  the  construction  of  a  remedial  Act,  the  Court  will  look  to  the  con- 
venience of  the  case ;  the  object  of  the  Act  being  to  protect  suitors.  It  has 
been  said,  on  the  other  side,  that  there  is  no  taxing  officer  in  the  Central 


(a)  (Made  perpetual  by  30  G.  2,  c. 
19,  s.  75.*)  Sec.  1  enacts,  that  "  no 
person  n!ial I  act  as  an  attorney  in  His 
Majesty's  Court  of  King's  Bench,  Com- 
mon PUas,  or  Exchequer \  &c,  or  in 
may  other  Court  of  record  wherein  at- 
torneys have  been  accustoraably  ad- 
mitted and  sworn,  unlens  such  person 
shall  take  the  oath  hereinafter  directed, 
and  shall  also  be  admitted  and  enrolled, 
Ice.**  Sec.  3  contains  a  similar  enact- 
ment as  to  a  solicitor  practising  in  a 
Court  of  equity.  Sec.  23  enacts,  that 
fa  no  attorney  of  any  of  the  Courts  afore- 
smid  shall  commence  any  action  for  the 
recovery  of  any  fees,  charges  or  dis~ 
bursements,  at  taw  or  in  equity,  until 
the  expiration  of  one  month  after  such 
attorney  shall  have  delivered  a  bill  of 
such  fees,  &c. ;  and,  upon  application 
of  the  party  chargeable  by  Buch  bill, 


unto  a  judge  of  any  of  the  said  Courts 
in  which  the  business  contained  in  such 
bi/l  shall  have  been  transacted,  it  shall 
be  lawful  for  the  said  judge  to  refer  the 
bill,  although  no  action  shall  be  de- 
pending in  such  Court  touching  the 
same,  to  be  taxed  by  the  proper  officer 
of  such  Court." 

(6)  7Bing.  259;  5  M.  &  P.  66;  1 
D.  P.  C.  212. 

(c)  See  also  Winter  v.  Payne,  6  T. 
R.  646 ;  and  Watt  v.  Collins,  1R.& 
M.  286. 

(d)  4  T.  R.  124,  496. 

(e)  5  T.  R.  694. 

(/)  9  Bin?.  388;  2  Mo.  &  S.  506: 
1  D.  P.  C.  708. 

(g)  4  B.  &  Ad.  469 ;  S.  C.  1  ».  & 
M.  355:  but  see  note  (a),  lb.  357, 
which  throws  some  dout>t  upon  the 
propriety  of  the  decision  in  this  case. 
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Criminal  Court,  and  that  the  practice  there  is  not  limited  to  attorneys;  and 
these  are  put  forward  as  the  tests  of  the  right  to  tax  bills.     Upon  the  first 
point,  Beck  v.  Wells  (A),  will  be  relied  on  by  the  other  side,  where  it  was 
held,  that  the  Statute  of  G.  2  did  not  apply  to  business  done  in  the  Mid- 
dlesex Court  of  Requests,  upon  the  ground,  as  Bat/ ley,  B.,  stated,  that  there 
is  no  taxing  officer  in  that  Court;  although,  in  the  previous  case  of  Jones  v. 
Byewater  (t),  (where  the  question  was  raised,  whether  a  bill  for  business 
done  in  lunacy  were  taxable),  the  same  learned  baron  intimated  his  opinion 
that  the  test  was,  whether  the  business  were  done  in  a  judicial  proceeding, 
and  whether  a  person  swearing  falsely  in  such  an  investigation,  could  be 
indicted  for  perjury  (/).     But  it  is  a  fallacy  to  say  there  is  no  taxing  officer 
in  the  Centred  Criminal  Court ;  for  wherever  the  Court  has  power  to  award 
costs  there  must  be  a  taxing  officer ;  but  the  Court  of  Requests  has  no 
power  to  give  costs,  for  they  are  always  fixed  by  the  Statute  that  creates  the 
Court. — [Tindaly  C.  J. — The  clerk  of  the  Crown  taxes  in  the  Criminal  Court 
at  the  assizes.] — The  Central  Criminal  Court  is  a  Court  of  oyer  and  terminer ; 
and  is  merely  a  subordinate  branch  of  the  Court  of  Queen?*  Bench,  and  is, 
therefore,  a  Court  of  law ;  the  prosecutor's  fees  and  expences,  which  the 
judges  of  the  Court  are  authorized  to  allow,  include  charges  for  preparing  the 
brief,  and  the  fees  to  counsel ;  and  the  amount  to  be  allowed  in  respect  of 
these  charges  is  always  discretionary. — [Stephen,  Serjt. — The  costs  are  not 
taxed  as  between  attorney  and  client.] — They  are  taxed  as  between  the 
attorney  and  the  county,  which  stands  in  the  place  of  a  client.     An  attorney, 
doing  business  in  the  Central  Criminal  Court,  is  entitled  to  certain  profes- 
sional fees ;  any  other  person  could  only  recover  upon  a  quantum  meruit. 
The  proper  rule  is,  that  where  an  attorney  of  one  of  the  inferior  Courts 
does  business  at  law  or  equity,  which  might  have  been  done  by  an  unpro- 
fessional person,  the  case  falls  within  the  provisions  of  2  G.  2,  and  the 
attorney's  bill  for  such  business  is  taxable ;  this  is  the  result  of  Lord  Ten- 
ter den's  judgment  in  Smith  v.  Watlleworth  (A),  where  it  was  decided,  that 
the  case  of  an  agent  appointed  to  practise  in  the  Insolvent  Debtors9  Court,  if 
he  be  an  attorney  of  any  of  the  superior  Courts  of  record,  (for  by  the  then 
existing  Insolvent  Act,  1  G.  4,  c.  119,  the  agents  so  appointed  were  not 
necessarily  attorneys),    was  within   the  2  G.  2,  and  this  disposes  of  the 
second  point  relied  upon  by  the  other  side  (J). 


(h)  1C.&M.75;  3Tvr.  193 
ii)  2  C  &  J.  371 ;  2  Tvr.  402;  1  D. 
P.  C\  557. 


1C.& 


See  note  (/),  infra. 
6D.&R.  510;  4B.&C.364; 
&  P.  615. 
(I)  It  18  observable  that,  in  the  last 
mentioned  case,  where  the  question  was, 
whether  an  attorney  was  bound  to  de- 
liver his  bill,  for  business  done  in  the 
Insolvent  Court,  a  month  before  action, 
it  was  argued  that  the  case  did  not  come 
within  the  operation  of  the  2  G.  2,  be- 
cause there  was  a  taxing  officer  in  the 
Insolvent  Court ;  Lord  Tenterden,  how- 
ever, in  giving  judgment,  thus  disposed 
of  that  argument:  "As  to  the  appoint- 
ment of  an  officer  in  the  Insolvent 
Debtors'  Court,  to   tax   the  bills  of 


agents,  that  is  a  circumstance  by  no 
means  conclusive  upon  this  question; 
nor  do  1  know  that  it  is  of  any  import- 
ance. Admitting,  for  the  present,  that 
there  is  a  tax-master  of  that  Court,  who 
has  authority  to  tax  bills  as  between 
the  attorney  and  his  client,  still,  it  does 
not  appear  to  me,  that  such  a  taxation 
would  take  the  case  out  of  the  provi- 
sions of  this  Act  of  Parliament,  which 
are  extremely  beneficial  to  the  subject, 
by  enacting  that  all  attorneys  shall  not 
recover  their  costs,  at  law"  or  equity, 
without  delivering  their  bills  at  least 
one  month  beforehand,  whether  they 
have  or  have  not  been  taxed,"  (6  D.  & 
R.  513,  4) ;  and  in  this  opinion  Baylry, 
J.  (who  was  then  in  the  Kings  Bench), 
is  reported  to  have  concurred.  {16.) 
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Stephen,  Serjt.,  and  Channell,  in  support  of  the  rule. — The  order  here  Centrum  Pleas. 
IE,  to  refer  to  the  Master  of  this  Court,  and  not  to  the  taxing  officer  (assuming 
that  there  be  one,)  of  the  Central  Criminal  Court;  but,  in  point  of  fact,  there 
is  no  regular  taxing  officer  in  that  Court.  The  general  rule  is  that  an  attor- 
ney's bill  is  not  to  be  referred  to  the  officers  of  a  superior  Court,  unless  at 
least  some  part  of  the  business  has  been  done  in  that  Court. — [Bosanquet, 
J. — If  an  action  were  brought  in  the  Queens  Bench  for  business  done  wholly 
in  this  Court,  would  not  the  Queen's  Bench  refer  the  bill  to  their  own 
officer?] — The  true  ground  turns  upon  the  point  above  stated,  Ashtan  v. 
Molineux  (m)  ;  Exparte  King  (n) ;  William*  v.  Odell  (o) ;  Ex  parte  Par- 
tridge (p) ;  and  this  is  consistent  with  the  language  of  the  Statute.  Upon 
this  principle  it  was  formerly  held,  that  business  done  at  the  Quarter  Ses- 
sions was  not  within  the  Statute,  Stephenson  v.  Taylor  (q) ;  Exparte  Wil- 
liams (r) ;  and  when  at  last  that  case  was  admitted  as  an  exception  to  the  rule, 
it  was  solely  upon  the  ground  of  an  established  practice  («).  The  present 
case  must  be  decided  entirely  upon  the  construction  of  the  Statute  2  G.  2 ; 
as  it  is  impossible  now  to  contend  that  the  Courts  have  any  common  law 
jurisdiction,  independently  of  that  Statute,  over  the  taxation  of  attorneys' 
bills,  Dagleyv.  Kentish  (t);  Howard  v.  Groom  (w) ;  although  a  different 
doctrine  formerly  prevailed,  Rex  v.  Back  (9).     The  decisions  as  to  the 


(m)  Barnes,  122.  This  case  is  often 
cited  as  an  authority,  to  shew  that  bu- 
siness done  at  the  Sessions  was  formerly 
considered  not  taxable  (see  1  Tidd.  Pr. 
321 ,  6th  ed.);  but  it  does  not  appear  from 
toe  report  that  the  business  there  was 
done  at  the  Sessions ;  it  is  stated  to  have 
been  done  "  in  Doncaster  Court,  York- 
skirt  ;"  and  upon  shewing  cause  against 
the  rule  for  referring  the  bill  to  the  pro- 
thonoUry, "  it  appeared  that  all  the  busi- 
ness was  done  in  Doncaster  Court,  and 
ike  bill  had  been  taxed  by  the  proper  offi- 
cer there"  There  is  a  Cou it  of  record  at 
Doncaster,  held  under  a  charter  granted 
by  Henry  8,  for  the  recovery  of  debts 
to  anv  amount;  and  it  is  probably  to 
this  (jourt  that  the  report  alludes. 

(«)  3N.&M.  437. 

(•)  4  Price,  279,  and  see  Ex  parte 
/r*e«*r,3Ves.&B.21,S.  P. 

(p)  2  Mer.  500;  3  Swans.  398. 

( f)  4  T.  R.  124,  n. ;  Set.  NL  Pri. 
163,  n  6th  ed. 

(r)  4  T.  R.  124. 

(s)  lb.  49%. 

(t)  2  B.  fc  Ad.  411 

(■)  4  1>.  P.  C  21 ; 
Har.  &  Wol.  355.  See  also  Clutterbuck 
r.  tJoambes  (2  N.  &  M.  20);  5  B.  & 
Ad.  400 ;)  Ex  parte  King  (ut  supra ;) 
/>«*%  dem.  Palmer  v.  Roe  (I  Har.  & 
W«l  339;  4  D.  P.  C  95;)  Exparte 
Jh,wie*  (1  Hod*.  143;  1  N.  C.  632;  1 
Scvti,  583;)  Weymouth  v.  Knipe  or 
Kaurkt  (2  Hodg.  280;  3  N.  C.  387 ;  3 
Sc764;  5  D.  P.C.495.) 

(*•)  9  Price,  349      See  also  ^non,  (2 

VOL.  L 


1  D.  P.  C.  330. 
.  C.  not  S.  P.  1 


Chit.  R.  155;)  Wilson  v.  Gutteridge 
(4  D.  &  R.  736;  3  B.  &  C.  157;) 
Watson  v.  Postan  (2  C.  &  J.  370 ;  2 
Tyr.  406 ;  ID.  P.  C\  556.)  The  ques- 
tion, whether  the  Courts  have  an  autho- 
rity at  common  law  to  refer  attorneys1 
bills  to  be  taxed,  is  involved  in  no  small 
confusion ;  in  the  cases  last  cited,  the 
Courts  as  unhesitatingly  asserted  such 
authority,  as  in  tho.se,  just  before  re- 
ferred to,  they  repudiated  it.  In 
none  of  these  cases,  however,  does 
there  appear  to  have  been  any  reference 
to  what  the  practice  was  before  the 
passing  of  2  G.  2,  c.  23.  Now,  it  is 
beyond  doubt  that,  before  that  Statute, 
the  Courts  were  in  the  habit  of  referring 
attorney's  bills  to  be  taxed ;  and,  from 
time  to  time,  laid  down  various  rules 
upon  the  subject ;  thus,  in  Springate  v. 
Sprinfiatc  (E.  T„  9  W.  3,  B.  R.,  1 
Salk.  332),  it  is  said,  "  no  rule  ought 
to  be  made  for  referring  an  attorney's 
bill  delivered  to  his  client,  unless  there 
be  an  action  pending  thereupon :"  and 
in  Bears  Case  (M.  T.,  10  YV.  3,  B.  R.f 
12  Mod.  252) :  "  Beat,  an  attorney  of 
the  Court,  sued  in  the  Sheriff's  Court 
for  his  fees,  and,  upon  motion,  he  was 
forced  to  refer  it  to  the  Master, /or  that 
his  person  is  under  the  power  of  the 
Court :"  so  in  Gregg  s  Case  (E.  T^ 
5  An.  B.  A.,  1  Salk.  89,)  the  Court  re- 
fused to  refer  an  attorney's  bill  to  the 
Master,  because  all  the  business  was 
done  in  another  Court ;  otherwise  had 
the  buvirie>8  been  done  in  this  Court,  or 
partly  in  this :  and  besides,  the  plaintiff 


./" 
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Cob  UNa 
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Sedger. 


right  to  tax  bills  for  business  done  at  the  County  Court  and  the  Quarter 
Sessions,  may  be  supported  upon  the  construction  of  the  Statutes  12  G.  2, 
c.  13,  6.  7,  and  22  G.  2,  c.  46,  s.  12  (w) ;  which  prohibit  persons  from  prac- 
tising (in  those  Courts  respectively,  who  are  not  admitted  attorneys  of  the 
superior  Courts,  according  to  2  G.  2,  c.  23  (x) ;  but  there  is  no  similar  pro- 
vision in  the  Central  Criminal  Court  Act. 

Cur.  adv.  vvlt. 


Tindal,  C.  J.,  now  gave  judgment. — The  short  question  in  this  case  is, 
whether,  pending  an  action  brought  by  an  attorney  of  this  Court  for  the 
recovery  of  his  bill  of  charges  for  business  done  in  the  Central  Criminal  Court, 
a  judge  may  make  an  order  for  the  taxation  of  such  bill  upon  the  usual  terms ; 
and  we  are  of  opinion  that  such  order  may  be  made. 


was  an  executor.  The  hooks  from 
which  these  cases  are  cited,  are  certainly 
not  of  the  highest  authority;  (as  to 
Salkeld,  see  per  Curiam,  in  Byne  v. 
Moore,  5  Taunt.  190 ;  and  as  to  12  Mod., 
the  opinion  of  Buller,  J.,  in  Rex  v. 
Lyme  Regis,  Doug.  83);  but  still,  the 
cases  themselves  are  not  likely  to  hare 
been  the  pure  invention  of  the  reporters. 
In  Style  t  Prac.  Reg.,  p.  24  (ed.  1707, 
6  Ann),  it  is  said,  "  If  an  attorney, 
solicitor  or  counsellor,  get  writings 
into  his  hands  upon  account  of  any 
suit  or  cause  depending,  and  refuse  to 
re-deliver  them,  there  being  no  fees  due 
to  them,  the  Court,  upon  motion,  will 
compel  a  re-delivery  of  them  without 
forcing  the  party  to  an  action  for  such 
liis  writings;  but  if  there  be  fees  due  to 
him,  the  Court  will  not  force  the  de- 
livery, until  the  fees,  to  be  taxed  by 
the  Master  of  the  office,  be  paid."  But 
the  course  of  proceeding  before  the 
Statute,  as  well  as  the  object  in  passing 
that  part  of  it  now  under  consideration, 
iff  fully  described  in  an  Anonymous 
Case  (2  Ves.  sen.,  451)  ;  *'  On  motion, 
Lord  Chancellor  said,  that  before  the 
making  the  Act  of  Parliament  as  to 
solicitors'  bills,  the  rule  was,  that,  in  a 
Court  of  common  law,  if  application  was 
made  to  (ax  an  attorntys  bill,  it  was  not 
done  without  bringing  the  whole  demand 
and  money  into  Court,  and  then  to  have 
it  taxed.  This  was  thought  a  great 
hardship  on  clients  at  the  time  of  making 
this  Act,  because  an  attorney  might 
make  a  very  unreasonable  bill,  and  put 
a  burden  on  his  client  to  raise  it ;  the 
Act  of  Parliament,  therefore,  varied  the 
rule,  both  of  Courts  of  common  law  and 
equity,  so  that  the  client  submitting  to 
pay  what  should  become  due,  the  bill 
should  be  taxed,  and  that  without  bring- 
ing the  money  into  Court."  From  these 
authorities  (to  which  others  might  be 


added),  it  is  obvious  that  the  Courts 
did,  in/act,  refer  attorneys'  bills  to  be 
taxed  before  the  Statute  of  Geo.  2 ;  and, 
as  no  previous  Statute  appears  to  have 
given  them  the  authority  so  to  do,  (the 
3  J.  1,  c.  7»  merely  requiring  attorneys  to 
give  a  bill  of  their  charges  to  their 
clients),  it  seems  to  follow,  that  the 
Courts  have  a  common  law  jurisdiction 
to  order  the  taxation  of  attorneys'  bills, 
(w)  The  title  of  this  Act  is  a  legis 
lative  curiosity  :  "  An  Act  to  continue 
several  Laws  for  preventing  Exactions 
of  the  Occupiers  of  Locks  and  Wean 
upon  the  river  Thames  Westward,  and 
for  ascertaining  the  Rates  of  Water 
Carriage  upon  the  said  River,  and  for 
continuing,  explaining,  and  amending 
the  several  Laws  for  the  better  Regula- 
tion of  Attorneys  and  Solicitors,  and 
for  regulating  the  Price  and  Assize  of 
Bread,  and  for  preventing  the  spreading 
of  the  Distemper  amongst  the  horned 
Cattle,  and  also  for  making  further  Re- 
gulations with  respect  to  Attorneys  and 
Solicitors,  and  for  further  preventing 
the  spreading  of  the  Distemper  amongst 


the  horned  Cattle,  and  for  the  more 
frequent  return  of  Writs  in  the  counties 
palatine  of  Chester  and  Lancaster,  and 
for  ascertaining  the  method  of  levying 
Writs  of  Execution  against  the '  In- 
habitants of  Hundreds,  and  for  allowing 
Quakers  to  make  Affirmation  in  Cases 
where  an  Oath  is  or  shall  be  required." 
(x)  IVardle  v.  Nicholson  was  de- 
cided with  reference  to  the  12  G.  2,  c. 
13,  and  Sylvester  v.  Webster,  to  the  22 
G.  2,  c.  46;  but  in  the  two  earlier  cases, 
in  which  it  was  held  that  a  bill  for 
business  done  at  sessions  was  taxable 
{Ex  parte  Williams,  and  Clarke  v.  Do- 
novan), no  allusion  was  made  to  the 
last-mentioned  Statute ;  see  1  N.  &  M. 
359,  n. 
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That  the  action  is  brought  for  the  recovery  of  fees,  charges,  and  disburse-  Common  PUas. 
ments  at  law,  within  the  meaning  of  the  Statute,  appears  to  us  to  follow,  from 
the  consideration  of  the  constitution  of  the  Court  in  which  the  business  was 
done.  The  Central  Criminal  Court  is  a  common  law  Court  of  oyer  and  ter- 
miner, and  general  gaol  delivery ;  a  Court  which  has  been  held  for  centuries 
for  the  city  of  London  and  for  the  county  of  Middlesex,  and  which  has  been 
so  far  only  altered  and  modified  by  the  provisions  contained  in  the  late 
Statute  4  &  5  W.  4,  c.  36,  as  is  necessary  for  the  purpose  of  comprehending 
certain  defined  parts  of  the  adjacent  counties  within  the  jurisdiction  of  the 
Court. 

The  bill,  therefore,  falls  within  the  first  part  of  the  23d  section  of  the  2  G. 
%  c.  23,  as  a  bill  that  must  be  delivered  a  month  before  an  action  brought : 
upon  the  same  principle,  that  a  bill,  of  business  done  at  Quarter  Sessions,  has 
been  held  to  fall  within  that  provision  of  the  Statute.  And  undoubtedly, 
the  general  understanding  and  practice  in  the  profession  has  always  been, 
that  where  the  attorney's  bill  is  necessarily  to  be  delivered,  under  the  Statute, 
before  action  brought,  the  same  falls  also  within  the  second  branch  of  the 
Statute,  and  may  be  referred  to  be  taxed.  One  objection  has  been  relied  upon 
against  the  application  of  the  Statute  in  this  case,  namely,  that  there  is  no 
taxing  officer  of  the  Central  Criminal  Court,  whereas,  at  the  Quarter  Sessions, 
it  ts  alleged  there  is  a  taxing  officer,  the  Clerk  of  the  Peace ;  but  we  think  the 
Clerk  of  the  Crown  must  be  considered,  for  this  purpose,  as  standing  precisely 
in  the  same  place  as  the  Clerk  of  the  Peace  at  the  Quarter  Sessions.  The 
Clerk  of  the  Peace  is  not,  in  strictness,  a  taxing  officer  as  between  the  attor- 
ney and  client,  although  his  duty  calls  upon  him  to  regulate  the  charges  in 
the  attorney's  bill,  as  between  the  prosecutor  and  the  county:  and  as  he  has 
been  considered  a  taxing  officer,  there  seems  no  real  distinction  between  him 
and  the  Clerk  of  the  Crown.  But  we  rest  our  opinion  principally  upon  the 
latter  part  of  the  23d  section,  by  which  the  judges  of  the  respective  Courts 
are  required  to  "  refer  the  said  bill,  and  the  attorney's  demand  thereupon,  to 
be  taxed,  although  no  action  or  suit  shall  be  then  depending  in  such  Court 
touching  the  same  :n  for  we  think  those  words  do,  by  necessary  implication, 
recognize  the  authority  of  the  Court,  as  existing  before  and  at  the  time  the 
Statute  was  passed,  to  refer  the  attorney's  bill  to  be  taxed  (y),  where  it  is  for 
charges  of  law,  and  where  the  attorney  has  brought  his  action  to  recover  the 
amount,  and  such  action  is  still  depending  in  the  Court  to  which  application 
is  made.     We  think,  therefore,  the  present  rule  must  be 

Discharged. 
(y)  See  note  (t>),  ante,  p.  265. 


Pitchers  v.  Edney. 


June  13. 


W  2MOUSLEY,  having  a  leasehold  estate  to  sell,  employed  the  defendant,  an  Where  a  stake- 

auctioneer,  for  that  purpose.     The  plaintiff  became  the  purchaser,  and  ho,der  Pavt 

paid  39/.  8*.,  as  a  deposit,  to  the  defendant ;  of  this  sum  5/.  was  advanced  to  Court  under  an 

/.  Jfl  by  the  plaintiff's  assent ;    the  auction  duty  was  5/.  8*.,  and  the  ™ie7anddone 

,       ,  ,    .    .  .      , .         .  of  the  litigant 

parties  makes  default  in  prosecuting  his  claim,  the  stake-holder  was  held  entitled  to  his  costs 
out  of  the  fund. 

T2 
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Common  Pleat,  balance,  29/.,  remained  in  the  defendant's  hands.  Owing  to  objections  on  the 
part  of  the  plaintiff,  that  there  had  been  a  misdescription  in  the  particulars  of 
sale,  he  refused  to  complete  the  purchase,  and  brought  the  present  action  to 
recover  the  deposit.  /.  M.  commenced  an  action  against  the  plaintiff  for  the 
rest  of  the  purchase-money :  the  defendant  obtained  a  judge's  order,  under 
the  Interpleader  Act  (a),  that  he  might  pay  the  29/.  into  Court,  and  that  / 
M.  should  proceed  with  his  action  against  the  plaintiff  at  the  then  Lent 
Sittings.  /.  M.  did  not  so  proceed,  but  became  insolvent;  whereupon 
another  order  was  made,  rescinding  the  former  order,  and  directing  that  /. 
M?s  claim  against  the  defendant  should  be  barred,  and  that  the  defendant 
might  take  the  29/.  out  of  Court,  and  have  four  days  time  to  plead. 

Wilde,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  all  further  proceedings  in  this  cause  should  not 
be  stayed ;  why  it  should  not  be  referred  to  one  of  the  Masters  to  tax  the 
defendant  his  costs  in  this  action,  together  with  his  costs  of,  and  occasioned 
by,  his  then  application  to  the  Court ;  why  the  defendant  should  not  be  at 
liberty  to  receive  the  amount  of  such  costs  out  of  the  sum  of  29/.  paid  into 
the  hands  of  the  Master  under  the  said  first-mentioned  order,  if  the  said  sum 
of  29/.  should  exceed  the  amount  of  such  costs,  or  the  whole  of  the  said  sum 
of  29/.,  if  the  costs  should  exceed  that  amount ;  why  so  much  of  the  order, 
secondly  above-mentioned,  as  directed  that  the  defendant  should  be  at  liberty 
to  take  out  of  Court  the  said  sum  of  29/.,  should  not  be  discharged,  and  why 
the  plaintiff  should  not  be  at  liberty  to  take  out  of  Court  so  much  as  should 
remain  (if  any),  of  the  said  sum  of  29/.,  after  deducting  therefrom  the  de- 
fendant's costs,  when  so  taxed  as  aforesaid. 

Erie  now  shewed  cause,  and  argued,  that  there  was  no  reason  why  the 
plaintiff,  being  equally  innocent  with  the  stakeholder,  should  pay  the  latter 
his  costs.  In  Lucas  v.  The  London  Dock  Company  (6),  the  stakeholder 
was  made  to  pay  the  costs. 

Wilde,  in  support  of  the  rule. — The  stakeholder  is  entitled  to  his  costs,  in 
the  first  instance,  out  of  the  fund,  which  are  to  be  ultimately  paid  by  the 
unsuccessful  party,  Dvear  v.  Mackintosh  (c);  Cotter  v.  Bank  of  England  (d); 
Parker  v.  Linnett  (e) ;  Dabbs  v.  Humphries  (/).  In  the  present  case  the 
vendor  has  made  default,  and  the  Court  will  act  as  though  he  had  gone  on  in 
his  action  and  failed. 

Tindal,  C.  J. — The  rule  is  as  it  has  been  stated  on  the  authority  of  the 
cases  cited,  and  the  question  now  is,  whether  any  alteration  should  take  place 
in  consequence  of  the  default  of  one  of  the  litigant  parties.  Without  laying 
down  any  general  rule  upon  this  subject,  I  think  it  is  reasonable,  as  between 
these  parties,  that  the  rule  should  be  made  absolute. 


The  other  judges  concurring, 


Rule  absolute. 


(a)  1&2  W.  4,c.  58.  (d)  3  Mo.  &S.  180:  2D.P.  C.728. 

(b)  4  B.  &  Ad.  378.  fe)  2  D.  P.  C.  562. 


(c)  3  Mo.  &  S.  174 ;  2  D.  P.  C.  730.  (/)  1  N.  C.  412 
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J«M  11. 

JLMANSEL  moved  to  make  absolute  a  rule  to  compute.  The  defendant  Where  the  de- 
was  an  attorney  of  the  Court.  The  affidavit  of  the  party  who  went  Stora™'  "had 
to  serve  the  rule  nisi  upon  the  defendant  stated  that  he  had  attended  at  the  left  his  regis- 
place  of  abode  of  the  latter,  as  it  was  registered  in  the  Master's  office ;  that  he  IbiSfefwd  the 
found  the  house  shut  up,  and  was  informed  by  the  neighbours  that  the  de-  plaintiff  stuck 
fendant  was  gone  away,  but  they  did  not  know  where ;  a  copy  of  the  rule  a Pru^nuFL° 
nisi  had  been  stuck  up  on  the  door  of  the  house,  and  also  in  the  Master's  comPate  °" 

r  '  the  door  of  the 

Office.  house,  and 

Rule  absolute.       S2S&& 

the  Court  made 
the  rule  absolute. 


Engler,  administrator  of  Stultz,  v.  Twysden,  Bart.  Jumiz. 

JpiTZJAMES  had  obtained  a  rule  nisi,  calling  upon  the  plaintiff's  at  tor-  An  affidavit. 
ney  to  enter  the  issue,  and  carry  in  the  roll,  and  pay  the  costs  of  the  ^'assignee 
application.  Ac'. v. CD."  is 

~r  insufficient. 

A  rule  having 

W.  H.  Watson  shewed  cause.— He  took  a  preliminary  objection  to  the  cXnSuMn ' 

title  of  the  affidavit,  "  /.  Enoler,  administrator,  &c,"  (without  stating  of  the  plaintiff's 

whom  or  what),  and  cited  Sleyner  v.  Cottrell  (a).  enter'Se  issue, 

and  carry  in 

Fltzjames  urged,  that  the  present  application  was  merely  in  continuation  of  out  its  being 
the  former  proceedings  in  the  action,  and  therefore,  that  the  heading  of  the  SK^SJ^J^ 

affidavit  was  sufficient ;  but,  •    had  been  pre- 

viously refused 
at  chambers, 

Tindal,  C.  J.,  referred  to  Clark  v.  Martin  (b),  and  said,  there  must  be  a  was  discharged, 
new  affidavit ;  and  this  disposed  of  the  question  of  costs. 

Watson. — Supposing  the  affidavit  were  rightly  entitled,  the  present  appli- 
cation should  have  been  against  the  plaintiff,  and  not  against  the  attorney ; 
it  also  appeared  that  the  matter  had  been  before  a  judge  at  chambers,  who 
refused  the  application  on  the  merits. 

FiUjames,  contrd. 

Per  Curiam. — The  previous  application  should,  in  common  fairness,  have 
been  mentioned  when  the  rule  was  moved  for,  the  matter  having  been  pre- 
viously adjudicated  upon. 

Rule  discharged. 

(«)  3  Taunt.  377.  (*)  3  D.  P.  C.  222. 
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The  plaintiff, 
an  attorney, 
endorsed  the 
writ  with  the 
name  of  the 
firm  of  which 
he  was  a  mem- 
ber:— Held  a 
sufficient  com- 
pliance with 
2  W.  4,  c  39, 
8.12. 


Dawes  v.  Salomonson. 

'"PHE  plaintiff  in  this  case,  being  an  attorney  in  partnership  with  Mr.  Frazer, 
had  issued  a  capiat  against  the  defendant,  endorsed  "  Dawes  and 
Frazer,  attorneys  for  the  plaintiff." 

Butt  had  obtained  a  rule  nisi  to  set  aside  the  writ  and  bail-bond,  upon 
entering  a  common  appearance;  upon  the  ground  that  such  endorsement 
was  irregular,  under  the  12th  section  of  the  Uniformity  of  Process  Act  (a). 

Peter 8dorff  shewed  cause,  and  contended,  that  the  firm  being  employed  to 
transact  the  business,  the  endorsement  was  quite  sufficient :  he  cited  Pick- 
man  v.  Collis  (£),  and  Hartley  v.  Rodenhurst  (c). 

Butt,  in  support  of  the  rule. — A  man  cannot  be  his  own  attorney;  nor, 
being  an  attorney  himself,  can  he  employ  the  firm  of  which  he  is  a  partner. 
The  writ  should  either  have  been  endorsed  as  having  been  sued  out  by  the 
plaintiff  in  person,  or  by  Mr.  Frazer,  as  his  attorney. 

Tindal,  C.  J. — I  am  inclined  to  think  the  endorsement  is  sufficient,  though 
it  may  not  be  strictly  correct.  It  is  by  no  means  unfrequent  that  a  bill  of 
exchange  is  indorsed  by  A.  to  A.  and  Co.,  the  firm  of  which  he  is  a  member 
In  the  present  instance  more  information  is  given  by  the  indorsement,  than  if 
it  had  stated  that  the  writ  was  issued  by  Frazer  only. 

'  Park,  J. — It  was  the  intention  of  the  legislature  that  tne  attorney's  name 
should  be  stated  on  the  back  of  the  writ,  in  order  that  the  defendant  might 
know  where  to  go  for  the  purpose  of  settling  the  action.  The  plaintiff  here 
may  be  considered  in  two  lights — as  an  individual,  and  as  a  member  of  the 
firm  to  which  he  belongs ;  and  the  indorsement  in  the  name  of  the  firm  is 
quite  sufficient. 

Vaughan,  J.,  of  the  same  opinion. 

Coltman,  J. — The  objection  is  of  the  very  strictest  kind.  The  Act  con- 
templates two  cases ;  one,  where  an  attorney  is  employed,  the  other,  where 
no  attorney  is  employed :  here,  an  attorney  is  employed,  and  therefore,  the 
indorsement  must  be  accommodated  to  the  provisions  of  the  first  case. 

Rule  discharged. 


(a)  2  W.  4,  c.  39,  enacting,  that 
f  every  writ  shall  be  indorsed  with  the 
name,  &c,  of  the  attorney  actually 
suing  out  the  same ;  but  in  case  no 
attorney  shall  be  employed,  then,  with 


a  memorandum,  expressing  that  the 
same  has  been  sued  out  by  the  plain- 
tiff in  person,  &c." 

(b)  3  D.  P.  C.  429. 

(c)  4  D.  P.  C.  748. 
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Ireland  v.  Thompson.  common  vua*. 

June]  A. 

ASSUMPSIT.    The  defendant  pleaded  (inter  alia),  a  plea  of  payment.      The  defendant 

having  pleaded 

Wilde,  Serjt.,  had  obtained  a  rule  nisi  that  the  defendant  should  deliver  Court  upon  the 

particulars,  stating  the  times  at  which  the  payment  had  been  made,  or,  in  ^e  pUin°t?fT?f 

default  of  so  doing,  that  the  plea  of  payment  should  be  struck  out ;  his  am*-  who  swore,  that 

davit  stated,  that  the  plaintiff  could  not  safely  proceed  to  trial  without  such  particulareof 

particulars.  f uch  payment, 

*  he  could  not 

safely  proceed 

Greaves  shewed  cause. — There  is  no  precedent  for  such  an  application. —  anordwthat* 

[TUidal,  C.  J. — Is  it  not  as  reasonable  that  a  plaintiff  should  have  the  par-  the  defendant 

ticulars  of  a  payment  as  of  a  set-off?] — In  the  case  of  set-off,  both  parties  are  8Ucn  pttrticu- 

treated  as  debtors.    ^The  right  of  set-off  is  given  by  Statute  (a),  for  the  laiB' 

purpose  of  consolidating  actions ;  and  the  Courts,  in  the  case  of  a  defendant, 

did  no  more  than  what  they  had  been  in  the  habit  of  doing  in  the  case  of  a 

plaintiff,  in  compelling  him  to  deliver  the  particulars  of  his  demand  (0). 

The  rule  T.,  1  W.  4,  s.  6,  requires  that  "  a  copy  of  the  particulars  of  the 

(plaintiff's)  demand,  and  also  particulars  (if  any),  of  the  defendant's  set-off, 

shall  be  annexed  to  the  record,'9  and,  upon  the  principle  of  the  maxim  ex- 

pressio  unius  est  exclusio  alterius,  it  must  be  presumed,  that  the  learned 

framers  of  those  rules  did  not  recognize  the  right  of  either  party  to  any  other 

particulars  than  those  mentioned. 

Wtlde,  in  reply,  was  stopped  by  the  Court. 

Tindal,  C.  J. — I  think  there  is  nothing  unreasonable  in  this  application, 
although  it  be  one  prima  impressionis  ;  the  plaintiff  swears,  that  without  these 
particulars,  he  cannot  proceed  with  safety,  to  the  trial  of  the  cause ;  under 
these  circumstances  the  present  application  will  be  granted ;  though  we  do 
not  wish  to  lay  down  a  general  rule  that  we  shall  enforce  the  delivery  of 
particulars  in  all  cases  where  payment  is  pleaded. 

Rule  absolute  (c). 

(a)  2  G.  %  c.  22, 8.  13.  debt  may  be  set  against  the  other,  and 

(It)  The  first  case  in  which  an  order  such  matter  may  be  given  in  evidence 

for  the  plaintiff  to  deliver  the  particulars  under  the  general  issue,  or  pleaded  in 

of  his   demand  appears  to  nave   been  bar ;  it  is  observable,  however,  that  in 

made,   was  in  Le  Breton  v.  Brahatn  case  the  defendant  adopted  the  former 

(3  Burr.  1389;  E.  T.  3  0.  3,  A.  D.  course,  he  was  to  give  notice  "of  the 

1763),    where  the   plaintiff,  being  an  particular  sum  or  debt  so  intended  to 

attorney,  was  peculiarly  subject  to  the  be  insisted  on,  and  up*n  what  account 

jurisdiction   of  the  Court;    but  Lord  it  became  due;"    which   latter   clause 

Mansfield,  C.  J.,  took  occasion  to  say,  would  seem  to  have  given  the  Courts 

he  "  thought  it  reasonable  that,  in  all  authority   to   enforce    the   delivery   of 

cases    (as   well   where  attorneys  were  particulars   of  the  set-off.      A   set-off 

plaintiffs  as  where  other  persons  were  must  now,   in   all   cases,   be  specially 

plaintiff*),  the  plaintiff  ought  to  give  pleaded.    See  R.  //.,  4  \V.  4 ;  Pleadings 

the  defendant  an  account  of  the  parti-  in  particular  Actions,  Assumpsit,  3 ; 

cularsof  his  demand  :"  and  the  practice  Graham  v.  Partridge  (2  Gale,  37;    1 

•-em*  to  hare  been  uniform  from  this  M.  &  W.  295;  5  D.  P.  C.  108.) 
time.      The  Statute  of  Set-off  enacts,  (c)  See    Bulnois    v.    Mackenzie   (4 

thai  where  there  are  mutual  debts,  one  Bing.   N.  C.    127;    6  D.  P.  C.  215), 
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where,  in  an  action  for  infringing  a 
patent,  the  defendant  gave  notice  of 
objections  to  the  patent,  as  he  was 
bound  to  do,  under  the  new  Patent  Act 
(5  &  6  W.  4,  c.  83,  s.  5),  and  this  Court 
decided  that,  in  their  common  law  ju- 
risdiction to  model  the  proceedings  in 
a  cause  before  them,  which  extended  as 


well  to  a  defendant  as  to  a  plaintiff, 
they  would  see  that  the  defendant  fairly 
disclosed  the  nature  of  his  objections ; 
but  they  would  not  compel  him  to  give 
the  names  and  addresses  of  parties  who 
were  snid  to  have  used  the  invention 
before  the  plaintiff's  patent 


June  13. 


The  Court  will 
not  change  the 
venue  upon  affi- 
davits atating 
that  one  of  the 
parties  had 
large  estates  in 
the  county,  and 
had  great  in- 
fluence there. 


Davies  and  Wife,  demandants,  Lowndes,  tenant. 

^pHIS  writ  of  right  to  recover  lands  in  Buckinghamshire  wa8  tried  at  the 
bar  of  this  Court,  on  the  27th  and  28th  of  April,  1835  (a),  when  ihs 
verdict  passed  for  the  tenant ;  upon  a  bill  of  exceptions  to  the  ruling  of  this 
Court,  the  Court  of  Exchequer  Chamber  granted  a  venire  de  novo  (6). 

Sir  W.  W.  Follett,  Q.  C,  had  obtained  a  rule  niei  to  award  the  jury  process 
into  Middlesex,  or  some  other  county  than  Bucks,  upon  an  affidavit  that, 
previous  to  the  former  trial,  the  deponent  had  attended  upon  several  persons, 
eligible  to  serve  as  knights  to  choose  recognitors,  and  that  he  experienced 
much  difficulty  in  procuring  them  to  attend;  many  of  them  excusing  them- 
selves and  expressing  their  wish  not  to  attend,  owing,  as  they  stated,  to  their 
being  connected  and  on  terms  of  intimacy  and  friendship  with  the  tenant ; 
that  some  of  them  expressed  their  opinion  upon  the  claim  of  the  demandants ; 
that  the  deponent  had  cause  to  believe  that  strong  prejudice  existed  against 
the  claim  of  the  demandants  throughout  the  county  of  Bucks ;  that  the 
tenant  was  in  the  actual  possession  or  receipt  of  the  rents  of  the  estates  and 
lands  in  question  in  the  cause,  which  were  all  situate  in  Bucks,  and  was  alsp 
possessed  of  other  large  estates  in  the  same  county ;  that  he  had  a  large 
connection,  and  also  many  relatives  and  friends  residing  within  the  county  of 
Bucks,  all  of  whom,  as  well  as  the  tenant,  possessed  much  influence  through- 
out the  county ;  that  the  tenant  had  represented  the  county  in  Parliament ; 
and  that  he  and  one  or  more  of  his  sons,  were  in  the  commission  of  the  peace 
for  the  county,  and  were  all  on  terms  of  intimacy  with  the  gentry,  and  par- 
ticularly such  as  were  competent  to  serve  as  knights  or  recognitors,  as  also 
with  those  residing  in  the  adjoining  counties  ;  that  the  demandant  was  born 
and  resided  in  Wales,  as  did  all  her  ancestors,  through  whom  she  claimed, 
and  that  she  and  they  were  entire  strangers  to  any  person  within  the  county 
pf  Bucks  ;  that,  as  the  trial  of  the  issue  had  been  ordered  at  the  bar  of  this 
Court,  much  expense,  and  probably  delay,  would  be  saved  to  all  parties,  if 
the  writ  of  summons  and  other  jury  process  should  be  awarded  to  the  Court 
pf  Middlesex  instead  of  Bucks. 

R.  F.  Richards  shewed  cause,  and  contended,  that  there  was  nothing  in 
the  affidavit  to  induce  the  Court  to  grant  the  rule,  as  it  amounted  to  no  more 


(a)  See  1  Hpdg.  125;  1  N.  C. 
£  Scott,  71 


597 ;         (b)  See  ante,  217  ;4N.C.  478. 
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than  saying  that  the  tenant  was  a  man  of  property,  and  was  acquainted  with  Common,  PUa$> 
several  persons  who  were  lisfble  to  serve  as  knights  or  recognitors.  Davis* 


FoQett,  and  E.  V.  William*,  in  support  of  the  rule,  cited  Lord  Get- 
rard  ▼.  Spencer  (c) ;  Sir  William  TyrringhanCs  Case,  cited  in  the  Earl  of 
Kildare  v.  Eustace  (d) ;  and  Lord  Shaftesbury  v.  Graham  (e). 


LoWMDN, 


M  Cited  in  Lord  Shaftesbury  v. 
Graham  (ut  infra),  where  the  plaintiff, 
M  being  a  man  of  interest1*  in  the  county 
of  Lancaster,  where  the  lands  lay,  and 
"where  he  and  his  ancestors  had  lone 
lived,  and  kept  great  hospitality,  ana 
did  every  body  welcome,"  Hale,  C.  B., 
M  made  them  turn  their  ejections  firmm 
into  a  feigned  issue,  to  try  it  in  another 
place,  for  indifference  sake." 

(d)  1  Vera.  437:  Sir  William  being 
so  powerful,  that  right  could  not  he 
had  against  him  in  the  county  of  Bucks, 
the  venue  was  changed  upon  a  bill 
brought  in  Chancery  purely  for  that 
purpose. 

(e)  Skinner,  43 ;  S.  C.  2  Jones,  198; 
1  Vent.  364 ;  2  Show.  475.  The  plain- 
tiff in  this  action  was  Anthony  Ashley 
Cooper,  the  first  Earl  of  that  title,  who 
has  obtained  a  questionable  notoriety 
in  history  for  the  versatility  of  his 
talents  and  principles.  In  his  youth, 
when  the  conflict  was  raging  between 
Xing  Charles  the  first  and  his  Parlia- 
ment, he  engaged  zealously  on  behalf 
of  the  former ;  but  as  the  interest  of  the 
Parliament  became  ascendant,  he  de- 
serted the  King,  and  insinuated  himself 
into  the  good  graces  of  Cromwell,  whom 
he  served  with  equal  fidelity  till  the  eve 
of  the  restoration  ;  when,  by  a  timely 
concession  of  opinion,  he  obtained  the 
femur  of  the  returning  monarch ;  he 
was  an  active  member  of  the  famous 
Cabal  ministry  in  1670;  and  subse- 
quently, when  the  king  was  more  than 
usually  pressed  for  money,  devised  the 
notable  scheme  of  closingt he  Exchequer, 
by  execution  of  which  the  nation  nar- 
rowly escaped  bankruptcy ;  as  a  reward 
for  this  loyal  service,  he  was  raised  to 
the  peerage  as  Lord  Treasurer,  and 
tooo  afterwards,  on  the  dismissal  of 
Sir  Orlando  Bridgman,  was  made  Lord 
Chancellor;  as  a  judge,  he  is  said  to 
hate  been  unexcept  ion  ably  honest ;  and 
M  a  minister,  he  was  always  ready  to 
support  the  unconstitutional  projects 
«f  his  matter  to  the  utmost ;  and  indeed, 
when  at  last  Charles,  wearied  by  the 
opposition  of  his  Parliament,  recalled 
his  declaration  of  indulgence,  Shaftes- 
bury,  shocked  at  his  royal  roaster's 
want  of  firmness,  instantly  abandoned 
him,  and  joined  the  intrigues  of  the 


country  party,  who  were  then  distin- 
guished by  their  somewhat  indiscrimi- 
nate hatred  of  every  thing  that  savoured 
of  popery :  he  was  soon  after  removed 
from  the  Chancery;  and  getting  em* 
broiled  with  the  House  of  Lords,  he  was 
committed  to  the  Tower,  and  his  motion 
to  the  King's  Bench  for  a  habeas  corpus 
gave  rise  to  one  of  the  most  interesting 
discussions  upon  the  privilege  of  Par- 
liament (see  2  St.  Trl,  616,  fo.  ed.) 
He  entered  largely  into  the  intrigues  for 
superseding  the  Duke  of  York,  and 
obtaining  the  succession  tor  the  Duke 
of  Monmouth,  one  of  the  King's  bastard 
sons.  By  his  violent  enmity  to  popery, 
he  rendered  himself  a  great  favourite 
with  the  people,  and  consequently,  ob- 
noxious to  the  high  church  party ;  but, 
in  forming  a  new  council  in  1679,  the 
King  found  it  necessary  to  appoint  him 
the  president,  from  which  situation, 
however,  he  was  soon  displaced.  In 
the  following  year  he  took  the  extra- 
ordinary step  of  presenting  the  Duke  of 
York  to  the  grand  jury  of  Middlesex 
as  a  popish  rtcusant,  and,  as  a  sort  of 
political  retribution,  he  was,  the  year 
*Aer,  himself  indicted  /or  high  treason 
at  the  Old  Bailey:  on  this  occasion, 
the  counsel  for  the  Crown  applied  that 
the  evidence  before  the  grand  jury  might 
be  given  in  open  Court,  and  notwith- 
standing that  the  jury  strenuously 
urged  that  such  a  proceeding  was  con- 
trary to  the  tenor  of  their  oaths,  which 
bound  them  to  secrecy  (See  Re*  v. 
Mar*h,  2  Har.  &  Wol.  366;  1  Wil. 
Wol.  &  Dav.  150;  1  N.  &  P.  187), 
both  the  chief  justices  (Petnberton  and 
North),  decided  that  such  had  always 
been  the  practice,  when  desired  by  the 
Crown;  and  the  examination  of  the 
witnesses  consequently  took  place  in 
public.  The  grand  jury  returned  the 
bill  ignored,  news  very  much,  as  it  would 
seem,  to  the  satisfaction  of  the  audience, 
who  **  fell  a  hollowing  and  shouting/* 
whereupon  the  Attorney  General  (Sir 
Robert  Sairyer),  moved  that  "it  be 
recorded,  this  hollowing  and  hooping 
in  a  Court  of  justice ;"  (see  3  St.  Trl9 
fo.  ed.  pp.  417—442.)  After  his  dis- 
charge. Lord  Shaftesbury  brought  an 
action  of  scandalum  magnatmn  against 
one  Cradock,  for  saying  the  Earl  was 
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Per  Curiam. — There  must  be  a  stronger  reason  than  any  adduced  upon 
the  present  occasion,  to  induce  the  Court  to  accede  to  such  an  application. 

Rule  discharged. 


•a  traitor,  (see  2  Jones,  192 ;  1  Vent. 
363;  Skin.  40);  and  also  the  action 
for  a  malic iou8  prosecution,  mentioned 
in  the  principal  case,  against  one  Gra- 
ham, and  the  same  Cradock,  in  both  of 
which  actions  the  defendants  moved  to 
change  the  venue,  upon  affidavits  that 
the  plaintiff  had  great  interest  with  the 
juries  and  sheriffs  of  London  ;  that  one 
of  the  latter,  Pilkington,  was  master  of 
the  company  of  Skinners,  of  which  the 
plaintiff  was  a  freeman ;  and  that  se-4 
veral  material  witnesses  durst  not  come 


to  London,  for  fear  of  their  lives.  In 
both  instances  the  Court  granted  the 
application,  not  being  unmindful  that 
they  were  affronted  themselves  when 
they  were  at  the  Old  Bailey  upon  the 
before-mentioned  indictment.  The  Earl 
did  not  prosecute  his  actions;  and, 
after  another  unsuccessful  conspiracy 
in  favour  of  the  Duke  of  Monmouth,  he 
retired  to  Holland,  where  he  lived  pri- 
vatelv,  and  soon  afterwards  died  for- 
gotten, (A.  D.  1G83). 


June  14. 


IncWrfonbond, 
the  plaintiff 
having  aft- 
signed  a  breach 
in  his  replica- 
tion .—Held, 
that  a  general 
venire  was 
proper,  under 
8  &  9  W.  3,  c. 

11,8.8. 


Scott  v.  Staley. 

JJEBT  on  bond.     The  defendant  craved  oyer  (by  which  the  condition  ap- 
peared to  be,  to  secure  the  payment  of  300/.  by  instalments),  and 
pleaded,  ,/?!•**,  payment,  and  secondly,  that  the  bond  was  obtained  by  fraud. 

Replication,  to  the  first  plea,  that  the  defendant  did  not  duly  pay,  &c,  but 
on  the  contrary  thereof,  heretofore,  &c,  to  a  large  sum  of  money,  to  wit,  &c,  for 
three  of  the  said  instalments,  become  due  and  in  arrear,  &c.  (a) ;  to  the  second 
plea,  a  traverse  of  the  fraud.  The  venire  was  general,  "  to  make  a  jury 
between  the  parties."     The  plaintiff  had  a  verdict. 

Chandless  obtained  a  rule  nisi  for  an  arrest  of  judgment,  or  a  venire  de 
novo,  on  the  ground  that,  under  the  8  &  9  W.  3,  the  venire  should  have  been 
special,  ad  triandum  quant  ad  inquirendum  (b). 

Bar  store  shewed  cause. 


Bayley  (amicus  Curia),  referred  to  Quin  v.  King  (c),  where  it  was  held, 
in  an  action  on  a  bond,  in  which  the  breaches  were  assigned  in  the  declara- 
tion, that  the  jury,  upon  non  est  factum  pleaded,  might  assess  the  damages 
on  the  award  of  the  usual  venire  to  try  the  issues  (d). 

The  Court  said  they  could  not  distinguish  that  case  from  the  present, 
and  discharged  the  rule. 


(a)  That  this  assignment  of  the 
breach  is  sufficient  under  8  &  9  W.  3, 
c.  11,  8.  8,  without  stating  it  to  be 
"according  to  the  form  of  the  Statute/' 
see  Tombs  v.  Painter  (13  Ea.  1.) 


(b)  See  3  Chit.  Pi.  1287;  1  T.  Chit 
Pr.  Forms,  151. 

(c)  1  Gale,  407;  1  M.  &  W.  42;  4 
D.  P.  C.  736. 

(d)  See  also  Perkins  v.  Hawkshaw 
(2  Stark.  381,)S.P. 
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PHILLIPS  V.  EARDLEY.  Common  Pleas. 

June  14. 

ATCHERLEY,  Serjt.,  had  obtained  a  rule  nisi  for  judgment  as  in  case  of  Where  issue 
a  nonsuit     Issue  was  joined  in  last  Easier  Term;  notice  of  trial  was  J^^tvJJ^ 
given  for  the  second  Sittings  in  the  present  Term,  which  notice  had  been  and  notice  of 
since  countermanded.  *?j£Z*" 

S  ttings  in 

Humphrey  shewed  cause. — He  contended  the  application  was  premature,  ^^J^m' 
and  cited  Isaacs  v.  Goodman  (a) ;  Marshall  v.  FaUer  (b)  ;  Preedy  v.  Mac-  counter- 

r    1         i  \  V  J  manded :  Held, 

jar  tone  (c).  n  wa$  too  toon 

to  apply  in  the 

Tindal,  C.  J.,  referred  to  Da  Costa  v.  Ledstone  (d),  where  this  Court  ju^gmenTasin 
kid  down  the  rule,  that  a  defendant  could  not  apply  for  judgment  as  in  case  "*?  of  *  non" 
of  a  nonsuit,  before  the  third  Term. 


AtcherUy,  in  support  of  the  rule,  argued  that,  a  default  having  been  com- 
mitted by  the  plaintiff  before  the  motion  was  made,  by  the  countermand  of 
the  trial,  the  present  application  was  not  made  too  soon. 

Tindal,  C.  J. — We  had  better  adhere  to  the  rule,  as  laid  down  in  Da 
Costa  v.  Ledstone. 

Rule  discharged :  the  costs  to  be  costs  in  the  cause. 

1C.&M.494;  2D.  P.  C.  34.  (c)  2C  &M.213;  2D.  P.  C.  216. 

2  C.  &  M.  213;  2  D.  P.  C.  228.  (</)  2  H.  Bl.  558. 


Staples  and  another  v.  Holdsworth.  June  14. 

flllS  was  an  action  for  money  lent,  &c,  arising  from  the  following  eircum-  The  defendant, 

stances.     The  plaintiffs  carried  on  trade  at  Mexico,  and  one  of  the  ^V^JfoJ* 

partners  resided  there ;  in  1 823,  the  defendant  went  out  there  in  their  em-  the  plaintiffs, 

ployment,  and  was  placed  at  the  head  of  the  counting-house  department;  payment  in" 

in  1825,  the  resident  partner  returned  to  England,  and  the  defendant  was  l8?7.*  and  8ave 
'  r  -  ,      ,       .  ii  i.  up  his  accounts, 

left  in  the  entire  management  of  the  business  there  under  a  power  of  attorney,  in  which  he 

and  kept  all  the  books,  Ac.     In  1827  he  left  the  employment,  and  gave  up  ^Srto^lK™*" 
the  books  to  the  plaintiffs,  and  in  August,  in  the  same  year,  he  was  arrested  amount  of 
by  the  plaintiffs  for  3,000/.,  for  which  amount  he  had  debited  himself  in  the  monies  re- 
said  books :  particulars  of  demand  were  afterwards  delivered,  amounting  to  <*iT6d  *T 
7,000/.     The  plaintiffs  were  abroad  for  some  period;  no  further  step  was  same  year  they 
taken  in  the  action  till  September,  1836,  when  a  Term's  notice  of  proceeding  ^stmlL* 
was  given ;  and  in  March,  1837,  a  demand  of  plea  was  made.     The  plaintiffs,  him  for  that 
having  subsequently  discovered  that  the  defendant  had  received  various  sums  'irered  partU 
of  money,  for  which  he  had  not  accounted,  on  the  1st  of  last  December  took  ^ulars  <£. 

*  demand,framea 

upon  the  accounts  he  had  given  in ;  hut  no  further  steps  were  taken  till  the  early  part  of  1837. 
wnen  they  demanded  a  plea;  they  subsequently  discovered  that  the  defendant  nad  received 
various  other  sums  for  which  he  had  not  accounted : — Held,  that  the  plaintiffs  were  entitled  to 
amend  their  particulars,  by  the  insertion  of  these  sums,  the  defendant  having  liberty  to  plead 
the  Statute  of  Limitations'to  the  new  items  of  demand. 
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out  a  summons  before  a  judge  to  amend  their  particulars ;  the  summons  was 
attended  on  the  5th  of  December,  and  was  resisted  by  the  defendant  on  the 
ground  that  the  particulars,  if  amended,  would  introduce  a  new  demand 
against  the  defendant,  which  would  otherwise  be  barred  by  the  Statute  of 
Limitations ;  whereupon  the  learned  judge  made  an  order ;  "  that  the  plaintiffs 
should  be  at  liberty  to  amend  the  particulars  of  their  demand,  the  defendant 
being  at  liberty  to  plead  the  Statute  of  Limitations  to  any  new  items  intro- 
duced into  their  amended  particulars." 

The  amended  particulars  contained  items  in  the  years  1825  and  1826,  and 
raised  the  plain  tins  demand  to  25,000/.  Since  the  order,  the  defendant  had 
obtained  a  commission  to  examine  witnesses. 


Maule,  Q.  C,  in  last  Easter  Term,  obtained  a  rule  nisi  to  set  aside  the 
above  order,  on  the  ground  that,  by  the  lapse  of  time  occasioned  by  the 
plaintiffs9  delay,  several  of  the  defendant's  witnesses  had  died. 

Wilde,  Serjt.,  now  shewed  cause. — It  was  owing  to  the  defendant's  own 
misconduct,  in  not  inserting  in  his  accounts  all  the  monies  he  had  received, 
that  the  necessity  arose  for  amending  the  plaintiffs'  particulars.  After  having 
obtained  a  commission  to  examine  witnesses,  he  could  not  complain  of  delay. 


Greenwood,  in  support  of  the  rule. — If  the  plaintiffs  are  allowed  now  to 
amend  their  particulars,  it  would  be  substantially  permitting  them  to  bring  a 
fresh  action ;  a  plaintiff  is  always  bound  by  his  particulars,  Holland  v.  Hop- 
kins (a),  which  are  only  an  amplification  of  the  declaration,  as  that  was 
formerly  only  an  amplification  of  the  original  writ,  setting  forth  the  plaintiff's 
cause  of  complaint,  with  the  additional  circumstances  of  time  and  place,  3 
Blao.  Com.  (b) ;  per  Alderson,  B.,  in  Dawes  v.  Anstruther  (c) ;  and  the 
Courts  have  uniformly  refused  to  allow  amendments  to  be  made  in  the  de- 
claration, when  there  has  been  delay  on  the  part  of  the  plaintiff;  Goff  v. 
Popplewell  (d) ;  Steel  v.  Sowerby  (e) ;  Green  v.  Milton  (/);  or  where  he 
has  sought  to  introduce  a  new  cause  of  action,  Brown  v.  Crump  (g) ;  Sweet' 
ing  v.  Halse  (h); — [Tindal,  C.  J. — The  delay,  in  this  case,  must  have  taken 
place  with  the  assent  of  the  defendant,  for  he  might  at  any  time  have  driven 
the  plaintiff  on,  if  he  had  chosen.] — There  is  a  great  difference  between  active 
and  passive  delay ;  the  defendant  was  not  bound  to  take  any  steps.  Where 
such  amendments  have  been  allowed,  it  has  always  been  under  peculiar 
circumstances,  which  do  not  apply  to  the  present  case ;  he  cited  and  distin- 
guished The  Executors  of  the  Duke  of  Marlborough  v.  Widmere  (i) ;  Doe, 
dem.  Hardman  v.  Pilkington  (j);  Freen  v.  Cooper  (A) ;  Billing  v.  Flight  {I) ; 
Horston  v.  Shilliter  (m) ;  Atkinson  v.  Bell  (n).  In  Breekon  v.  Smith  (o), 
indeed,  the  Court  allowed  the  particulars  to  be  mended,  even  after  action ; 


2  B.  &  P.  243. 


740. 


(a)  2  B.  &  P. 

(b)  P.  293. 

(c)  5  D.  P.  C. 
(</)2T.  B.707. 
(e)  6  T.  R.  171. 

)  4  B.  &  Ad.  369;   1  N.  &  M. 


» 


6  Taunt.  300. 
4  M.  &  R.  383. 


ft)  Fitzg.  193;  2Stra.890;  IBarn 
408,418. 
(j)  4  Burr.  2447. 
(*)  6  Taunt  358. 
(/)  lb.  419. 
(>/*)  6  Moo.  490. 

(ft)  2  M.  &  R.  293 ;  8  B.  &  C.  28d 
(©)  1  Ad.  &  El.  4*8. 
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but  that  was  only  for  the  purpose  of  adapting  them  to  the  cause  of  action  Common  Pfau. 
which  had  been  proved,  and  not  for  the  purpose  of  introducing  a  new  cause       staplm 
of  action.  *• 

HOUMWOIVA. 

Ti.ndal,  C.  J. — All  the  cases  that  have  been  cited,  where  the  Court  has 
refused  leave  to  amend,  are  cases  where  the  application  was  to  amend  the 
record,  by  inserting  new  counts  in  the  declaration ;  and  such  applications 
have  been  refused  on  the  score  of  the  prejudice  with  which  they  would  affect 
the  defendant.  But  these  cases  will  not  govern  the  present,  unless  we  are 
to  consider  that  the  amendment  of  a  bill  of  particulars  is  the  same  thing  as 
the  amendment  of  a  record.  Now,  it  appears  to  me  that  they  stand  upon  a 
different  ground,  and  that  the  discretion  of  the  Court  is  to  be  governed  very 
differently  in  the  two  cases.  If  an  application  to  amend  the  record,  by  in- 
serting a  new  cause  of  action,  were  allowed  in  a  case  where,  but  for  the 
amendment,  the  Statute  of  Limitations  would  be  a  bar  to  such  cause  of 
action,  it  would  deprive  the  defendants  of  the  benefit  of  the  Statute ;  but  there 
is  this  distinction  between  such  a  case  and  one  where  the  plaintiff  merely 
seeks  to  amend  his  particulars,  that,  in  the  latter  case,  the  plaintiff  having 
brought  his  action,  the  allowing  his  particulars  to  be  amended,  will  not  prevent 
the  Statute  from  operating  upon  any  claims  which  would  otherwise  have 
been  barred.  If  we  were  to  yield  to  the  objections  made  by  the  defendant  in 
this  case,  we  should,  in  effect,  say,  that  the  Statute  of  Limitations  ought  to 
apply,  not  to  the  time  when  the  action  was  brought,  but  to  the  time  of  the 
delivery  of  the  bill  of  particulars.  The  question  then,  in  the  present  case, 
resolves  itself  to  this :  whether,  under  all  the  circumstances,  it  is  equitable 
and  reasonable  that  the  plaintiff  should  be  allowed  to  amend  his  particulars. 
There  are  many  cases  in  which  to  refuse  such  an  application  would  work  great 
injustice;  as  if  the  plaintiff  had  omitted  items  in  his  particulars,  from  a 
mistake  in  turning  over  a  leaf  of  his  ledger,  from  which  he  made  them  up ;  or 
if  the  defendant  had  been  guilty  of  misconduct,  in  wilfully  keeping  back  from 
the  knowledge  of  the  plaintiff  those  facts  which  were  necessary  to  enable  the 
latter  to  state  his  claims  correctly.  Now,  without  imputing  such  misconduct 
to  the  defendant  on  the  present  occasion,  we  find,  that  the  ground  of  the 
plaintiffs*  application  is,  that  they  shaped  their  bill  of  particulars  from  the 
accounts  which  they  received  from  the  defendant,  but  that  a  subsequent 
discovery  has  shewn  a  mistake  on  his  part,  and  that  he  had  received  other 
moneys  besides  those  sums  with  which  he  had  charged  himself  in  the  plaintiffs' 
books.  I  think,  therefore,  there  is  no  reason  why  they  should  not  be  per- 
mitted to  amend  a  mistake,  which  had  originated  under  such  circumstances. 

Park,  J. — I  am  of  the  same  opinion,  and  think,  if  the  Court  were  to  do 
what  the  defendant  requires  of  them,  and  discharge  the  present  order,  they 
would  act  against  all  the  former  practice,  as  long  as  I  can  remember  it.  His 
Lordship  referred  to  2  Arch.  Prac.  878. 

V  a  ugh  an,  J. — I  entertain  no  doubt  upon  this  question.  It  has  been 
argued  upon  the  supposition  that  the  plaintiff  was  seeking  to  introduce  a 
new  count;  but  that  is  not  so,  for  the  declaration  will  stand  exactly  as  before* 
What  are  the  circumstances  of  the  case  ?  The  defendant  is  acting  as  the 
plainithT  agent  abroad,  and  they  are  entirely  in  his  hands;  when  he  leaves 
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their  employment,  he  sends  them  a  wrong  account,  from  which  they  make 
out  their  bill  of  particulars ;  they  afterwanls  discover  that  there  has  been  a 
suppression  of  facts  on  the  part  of  the  defendant,  and  the  only  question  is, 
whether  the  plaintiffs  are  to  be  allowed  to  improve  their  particular  of  demand. 
They  do  not  seek  to  set  up  a  new  cause  of  action  ;  and  even  if  they  did,  the 
defendant  could  not  be  damnified,  as,  by  the  terms  of  the  order,  he  is  allowed 
to  plead  the  Statute  of  Limitations. 

Coltman,  J. — Generally  speaking,  the  application  to  amend  particulars,  is 
pretty  much  a  matter  of  course ;  but  where  it  is  shewn  that  there  has  been 
delay  on  the  part  of  the  plaintiff,  a  judge  would  pause  before  he  granted  it, 
and  I  do  not  know  that  absence  from  the  country  would  purge  that  delay; 
but  the  fact  that  weighs  with  me  in  the  present  case,  is  the  subsequent  dis- 
covery of  matters  which  ought  to  have  been  disclosed  by  the  defendant. 
There  does  not  appear  to  be  any  imputation  of  fraud  upon  him  ;  but  as  he 
ought  to  have  disclosed  the  whole  account,  the  plaintiffs  are,  I  think,  fully 
entitled  to  amend  their  particulars. 

Rule  discharged* 


June  12. 


Ha  WORTH  v.  Whyte. 


Where  the  de-     JTkEBT,  by  the  drawer  against  the  aceeptor  of  a  bill  of  exchange. 

towards  the  Plea,  that  there  was  no  value  or  consideration  for  the  defendant's  ac- 

doseofthe       ceptance  of  the  said  bill,  and  that  the  plaintiff,  to  wit,  on  the  day  and  year 

*  pie*  obvi-     -.aforesaid,  indorsed  and  delivered  the  said  bill  to  a  person  to  the  defendant 

01ldLfd  Th""   un'tnown»  an(^  tnat  tne  defendant,  when  the  said  bill  became  due  and  payable, 

Court  ordered 

the  case  to  be 

called  on  on 

the  last  day  of 

Term,  upon  the 

plaintiff's 

giving  notice 

thereof  to  the  -. 

defendant ;  and 

intimated  that 

no  demurrer 

books  need  be 

delivered. 


paid  the  amount  thereof  to  that  person ;  and  that  the  defendant  had  also, 
before  the  commencement  of  the  suit,  paid  to  the  plaintiff  divers  sums  of 
money,  sufficient  to  pay  and  satisfy  him  the  full  amount  of  the  said  bill ; 
concluding  with  a  verification.     Special  demurrer  and  Joinder. 

Peacock  applied  for  a  rule  nisi,  that  judgment  in  demurrer  might  be  given 
for  the  plaintiff,  upon  the  ground  that  the  plea  was  obviously  frivolous  and 
bad,  and  was  only  granted  for  the  purpose  of  provoking  a  demurrer,  so  as 
to  throw  the  plaintiff  over  the  long  vacation. 


Tindal,  C.  J. — Let  the  case  be  called  on  on  the  last  day  of  Term,  the 
plaintiff  giving  notice  thereof  to  the  defendant.  No  demurrer  books  need  be 
delivered. 

Rule  accordingly. 


Peacock,  on  the  last  day  of  Term,  no  one  appearing  for  the  defendant, 
prayed  for,  and  obtained  judgment  for  the  plaintiff 
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Doe,  dem.  Barnes,  v.  Francis  Roe  and  others.  Common  p/««. 

June  7. 

TfJECTMENT ;  tried  before  Bosanquet,  J.,  at  tbe  Summer  Assizes  for  A.,  haying  en- 

Buckinghamshire,  1837 '.     The  case  was  this  :  contract  with 

Higginson  devised  the  estate  in  question  to  trustees  for  sale;  afler  his  £•  for  the 

death,  the  estate  was  sold  by  auction,  and  Clowes  became  the  purchaser ;  estate,  by  an 

objections  having  been  raised  to  the  title,  the  trustees,  in  1805,  filed  a  bill  for  "{JJ^JJ^J*1,^. 

specific  performance  against  C,  which  in  July,  1808,  was  dismissed.     In  citing  such 

the  following  November,  C.  filed  a  similar  bill  against  the  trustees,  which  was  venaflted,  if  jj. 

also  dismissed  in  1 81 3  (b\   Pending  this  suit  (in  1 81 2),  C.  sold  to  WhiUington  ihould  be 

,,,...         ,      '  °  1,1111.  enabled  to 

some  land  adjoining  the  estate  in  question,  and  by  the  deed  of  conveyance,  convey  the 

reciting  the  contract  with  H?9  trustees,  and  the  Chancery  suits,  C.  covenanted,  Jf*t  hl°would 

within  three  months  afler  the  estate  in  question  should  be  conveyed  to  him  convey  the 

under  such  contract,  to  convey  the  same  to  W.  for  150/.     In  1816,  W.  con-  Jrusfees  under 

veved  certain  lands  to  the  use  of  Medley,  and  agreed  that  the  estate  in  the  settlement; 

iiii  ^.iii,  .•!  i  i        provided,  that 

question  should,  when  C  should  become  enabled  to  convey  the  same,  be  if  b.  should 
conveyed  to  the  use  of  M.     In  1818,  M„  by  an  ante-nuptial  settlement,  ™**m5{et0 
conveyed  certain  estates  to  the  defendants  upon  the  marriage  trusts,  and  should  be 
agreed   that  the  estate  in  question  "in  case  C  should  so  become  enabled  ii^aleionto°  " 
to  convey  the  same,"  should  be  conveyed  to  the  defendants  upon  the  same  procure  a  con- 
trusts,  and  covenanted  that  he  would,  "  in  case  C.  should  so  become  enabled  any  other  paity, 
to  convey,'"  pay  to  him  the  said  sum  of  150/.,  "  and  would,  in  such  last-  vallu°  pta0ytnu 
mentioned  case,  at  his  own  costs,  &c,  cause  the  same  to  be  conveyed  "  to  the  trustors:  nor 
use  of  the  defendants ;  and  it  was  therein  provided,  "  that  if  C.  should  not  jjj^1^  j£m 
be  enabled  to  make  such  conveyance,  &c,  as  aforesaid,  then,  no  obligation  or  purchasing  the 
liability  should  attach  on  M.,  his  heirs,  &c,  to  procure,  or  endeavour  to  nwn  benefit. 
procure,  a  conveyance  from  any  other  person,  or  to  pay  the  value  of  the  same,  &•  was  not  able 
or  the  said  sum  of  150/.  to  the  defendants  by  way  of  satisfaction  for  the  said  and  A.$  after 

his  marriage, 
purchased  the  estate  from  the  owner,  and  then  conveyed  it  to  the  trustees  under  the  marriage 
settlement;  he  afterwards  mortgaged  the  estate  to  C.,  in  fee  for  10,000/.:  subsequently  the 
mortgage  was  transferred  to  D.,  the  deed  stating  the  consideration  to  be  10,0002.,  paid  to  C,  and 
4,000/.,  paid  to  A. ;  the  payment  of  the  former  sum  was  proved,  but  not  that  of  the  latter. 
JD.  mortgaged  to  the  plaintiff: — Held, 

First,  that  the  post-nuptial  settlement  was  voluntary,  and  consequently  void  as  against  a  pur- 
chaser for  a  valuable  consideration ; 

Secondly,  That  there  was  suiBcient  proof  of  a  valuab'e  consideration  for  the  transfer  to  D. 

Thirdly,  That  an  ad  valorem  stamp  in  respect  of  4,000/.  was  sufficient  upon  the  mortgage 
to  D.  (a). 

(a)  See  Barham  v.  Earl  of  Thanet  altogether    different    from    the    prior 

(3Mvlne  &  Keene,  G07,)  where  a  mort-  equity  of  redemption,  and  the  interest 

tra £*  was  made  of  the  manor  and  lands  reserved  being  five  per  cent,  instead  of 

of  S.    and    other  valuable   estates,   to  four  and  a  half  per  cent,  which  was  the 

secure  a  debt  of  80,000/.,  and  interest.  rate  reserved  in  the  original  mortgage. 

The  mortgagor  died  intestate,   leaving  The  Master  of  the  Rolls  held  that,  in 

the  debt  wholly  unpaid  ;  and  his  heir,  substance,  this  was  not  an  assignment, 

being  prenacd  to  pay  off  30,000/.,  part  to  the  extent  of  30,000/.  of  an  original 

of  the  80,000/.,  procured  a  person  to  mortgage,  with  an  auxiliary  security; 

advance  the  sum  required  for  the  pur-  but  a  release,  by  the  original  mortgagee 

p<«e,  and  the  original  mortgagee  there-  of  the  lands  from  the  original  mortgage, 

upon   joined    with    the    heir    of    the  and  a  new  mortgage  of  them  by  the 

mortgagor  in  a  deed,  assigning  30.000/.,  heir,  and  that  the  30,000/.  was  thereby 

part  of  the  80,000/.,  and  conveying  the  constituted  his  personal  debt,  as  between 

manors  and  lands  of  *S\  to  the  person  his  real  and  personal    representatives, 

making  the  advance,  subject  to  a  pro-  See  also  Lant  v    Peace,  1  Will.  Wol. 

Tito  fur  redemption  at  the  end  of  five  &  Hodg.  271 ;  3N.  &  P.  329. 
v*ars,  being  an  equity  of  redemption  (b)  See  15  Ves.  516;  lVes.  &B.524. 
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Common  PUos.  hereditaments;  nor  should  M.,  his  heirs,  &c,  be  precluded  or  disabled  from 
purchasing  the  same,  for  his  or  their  own  benefit.1'  In  June,  1818,  after  the 
marriage  of  M.,  he  obtained  a  conveyance  of  the  estate  from  W*  trustees ; 
and  in  181.%  by  deed  of  settlement,  reciting  the  agreement  with  C;  that  C. 
had  not  been  enabled  to  convey  ;  that  M.  had  purchased  of  the  owners,  and 
that  he  was  desirous  of  conveying  to  the  uses  of  his  marriage  settlement;  he 
conveyed  the  estate  to  the  defendants  in  trust  accordingly.  In  1823,  M. 
mortgaged  the  estate  (with  others),  in  fee,  to  B.  D'Aranda,  in  consideration 
of  10,000/.  In  1828,  by  indentures  of  lease  and  release,  stating  the  considera- 
tion to  be  the  payment  of  10,000/.  to  D%A,  and  of  a  further  sum  of  4,000/. 
to  M. ;  D'A.,  under  Mis  direction,  conveyed,  and  M.  confirmed,  to  Ouvry  and 
others,  the  mortgaged  estate,  "  freed  and  absolutely  discharged  from  the 
proviso  for  redemption"  contained  in  the  mortgage  to  DyA.,  but  subject  to  a 
new  proviso  for  redemption  and  re-conveyance,  on  payment  by  M,  to  the 
new  mortgagees  of  14,000/.  with  interest,  at  a  day  certain.  In  1830,  in  con- 
sideration of  15,000/.,  the  mortgage  was  transferred  to  Barnes,  the  lessor  of 
the  plaintiff. 

The  mortgage  to  D'A.  was  stamped  with  an  ad  valorem  stamp  for  10,000/.; 
but  the  mortgage  to  O.  with  an  ad  valorem  stamp  for  4,000/.  only. 

The  payment  of  the  10,000/.  upon  the  transfer  to  O.,  was  proved  to  have 
been  made  by  bank  notes,  in  the  presence  of  M. ;  but  the  witness  to  prove 
the  payment  of  the  4,000/.  to  M.,  could  only  speak  to  a  check  to  that  amount 
having  been  given.     The  verdict  having  passed  for  the  lessor  of  the  plaintiff, 

B.  Andrews,  Q.  C,  in  last  Michaelmas  Term,  pursuant  to  leave  reserved, 
obtained  a  rule  nisi  to  set  it  aside,  and  enter  a  nonsuit,  on  three  grounds ; 
first,  that  the  estate  vested  in  the  defendants  under  the  /wrf-nuptial  settle* 
ment,  which  was  not  a  voluntary  or  fraudulent  conveyance ;  secondly,  that 
the  mortgage  to  O.  ought  to  have  had  a  1/.  15*.  transfer  stamp,  in  addition 
to  the  ad  valorem  stamp,  under  the  Statute  3  G.  4,  c.  117,  s.  2  (c);  and 
thirdly,  that  there  was  not  sufficient  evidence  that  the  lessor  of  the  plaintiff 
was  a  purchaser,  for  a  valuable  consideration,  and  therefore,  even  supposing 
the  post-nuptial  settlement  should  be  considered  voluntary,  it  was  good 
against  him  («/). 

Wilde,  Serjt.,  Storks,  Serjt.,  and  Gunning,  shewed  cause  in  Hilary  Term. 

First,  The  conveyance  under  the  porf-nuptial  settlement  was  void,  as  being 
voluntary,  and  without  consideration ;  Medley,  by  the  express  terms  of  the 
ante-nuptial  settlement,  was  under  no  obligation  or  liability  to  execute  such  a 
conveyance,  if  (as  the  fact  turned  out)  Clowes  was  unable  to  convey;  and 


(c)  Enacting,  that  "  upon  any  trans- 
fer,  &c,  of  any  mortgage,  provided  no 
further  sum  he  added  to  the  principal 
already  secured,  there  shall  be  paid  a 
stamp  duty  of  1/.  15s.  for  the  first  skin 
or  sheet,  and  for  every  1080  words  over 
and  above  the  first  1080  words,  a  pro- 
gressive duty  of  1/.  5*.,  and  if  any  fur- 
ther sum  shall  be  added  to  the  principal 
already  secured,  the  ad  valorem  duty 
payable  under  the  55  O.  3,  c.  184,  Bhall 
be  charged  only  in  respect  of  such 
further  money.  * 


(d)  By  27  £1.  c  4,  Fraudulent  con- 
veyances are  void  against  the  persons 
intended  to  be  defrauded  thereby,  and 
subsequent  purchasers,  for  a  valuable 
consideration.  Voluntary  conveyances 
have  always  been  held  fraudulent  within 
this  Act  See  White  v.  Lansom,  3  Atfc. 
410.  In  Chapman  v.  Emery,  1  Cowp. 
278,  &  post-nuptial  settlement  was  held 
to  be  void,  as  a  voluntary  conveyance, 
against  a  subsequent  mortgagee,  though 
he  had  notice  of  the  settlement. 
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although  a  very  slight  consideration  would  be  sufficient  to  support  such  a   Cbmmm  PUau 
conveyance,  here  there  was  actually  none.     A  consideration  does  not  mean      Dol  denu 
merely  an  impelling  motive.     They  referred  to  Langridge  v.  Dorville  (e).  Barnes 

On  the  second  point,  they  relied  upon  Doe,  dem.  Earthy  v.  Gray  (/).  r0'k. 

As  to  the  third  point,  as  the  lessor  of  the  plaintiff  claimed  under  Ouvry, 
and  the  evidence  was  clear  as  to  his  having  paid  10,000/.  to  D'Aranda,  in 
Medley's  presence,  that  was  sufficient  proof  of  a  valuable  consideration.  They 
were  stopped  by  the  Court. 

B.  Andrews,  in  support  of  the  rule. — First,  this  was  not  like  the  case  of  a 
settlement,  in  consideration  merely  of  natural  love  and  affection,  which  would 
undoubtedly  be  void,  Doe,  dem.  Otley  v.  Manning  (g).  There  was  a  good 
consideration  here,  arising  out  of  the  previous  covenant  by  Medley,  contained 
in  the  ante-nuptial  settlement ;  and  although  Clowes  was  not  able  to  convey 
the  estate,  it  was  immaterial  whether  Medley  took  it  from  him,  or  from  the 
testator's  trustees ;  the  settlement  was  a  virtual  execution  of  the  former 
covenant ;  and  the  Courts,  where  a  transaction  is  fair  and  honourable,  have 
always  supported  it,  though  the  consideration  has  been  of  the  slightest  kind, 
Roe,  dem.  Hamerlon  v.  Milton  (A) ;  Hill  v.  The  Bishop  of  Exeter  (t). 
The  case  of  Ex  parte  Berry  (j),  is  very  strong  in  favour  of  this  position ; 
there  the  giving  up  of  a  bond  which  was  void,  by  reason  of  its  being  volun- 
tary, was  held  to  be  a  good  consideration  for  a  second  bond. 

Secondly,  as  to  the  stamp,  Doe,  d.  Bartley  v.  Gray,  is  not  an  authority  for 
the  plaintiff,  for  in  that  case  there  was  a  1/.  15*.  deed  stamp;  and  it  was 
expressly  stated  by  the  Court  that  such  stamp  was  sufficient  to  answer  the 
purpose  of  a  tom*/er-stamp,  being  of  the  same  amount. 

Thirdly,  the  lessor  of  the  plaintiff  has  not  shewn  himself  to  be  a  purchaser 
for  valuable  consideration,  which  he  was  clearly  bound  to  do,  before  he  could 
rely  upon  any  supposed  invalidity  in  the  post-nuptial  settlement;  Doe, 
d.  Sweetland  v.  Webber  (k).  Supposing,  therefore,  the  settlement  were 
voluntary,  so,  as  far  as  it  appears,  is  the  conveyance  to  Barnes,  and  the 
purchaser  under  one  voluntary  conveyance,  will  not  be  permitted  to  oust  a 
former  purchaser,  though  also  under  a  voluntary  conveyance. 

Tixdal,  C.  J. — Our  present  impression  is  with  the  plaintiff,  especially  upon 
the  last  two  points;  but  we  will  look  at  the  deeds,  and  if  they  change  that 
impression,  we  will  hear  the  plaintiff  again. 

Cur.  adv.  vult. 

Tindal,  C  J.,  now  gave  judgment,  and,  after  stating  the  facts,  proceeded 
thus : — 

Upon  this  state  of  facts  three  questions  were  raised :  first,  whether  the 
settlement  by  Medley  after  his  marriage  was  voluntary ;  secondly,  whether 
the  transfer  of  the  mortgage  to  Ouvry  required  a  stamp  of  1/.  15*.,  in 
addition  to  the  ad  valorem  stamp  for  4,000/. ;  and  thirdly,  whether  there  was 

(e)  5B.  &  A.  117.  (g)  9Ea.  59. 

l/)  1  Har.  &  Woll.  235 ;  3  Ad.  &  EL  (A)  2  Wils.  356. 

89;  4  N.  &  M.  719.     See  also  Doe,  (i)  2  Taunt  69. 

dem.  Williams  v.  Edwards,  1  Har.  &  (/)  19  Ves.  218. 

WoIL  237,  n.  (k)  1  A.  &  E.  733;  3N.&M.  586. 

VOL.   I.  U 
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Common  Pteu.  sufficient  proof  that  Barnes,  the  lessor  of  the  plaintiff,  was  a  purchaser  for  a 
valuable  consideration. 

The  second  point,  which  relates  to  the  stamp,  has  been  already  decided  by 
the  case  of  Doe,  dem.  Bartley  v.  Gray  (/),  by  which  it  was  determined  that, 
according  to  the  true  construction  of  3  G,  4,  c.  1 1 7,  where  a  mortgage  term 
is  transferred  upon  a  further  advance  of  money,  an  ad  valorem  stamp  upon 
such  advance  is  sufficient,  without  the  addition  of  any  stamp  in  respect  of 
the  transfer  of  the  original  mortgage. 

With  respect  to  the  third  point,  the  payment  of  10,000/.  in  bank  notes  to 
D'Aranda,  upon  the  transfer  to  Ouvry,  under  whom  Barnes,  the  lessor  of 
the  plaintiff,  claims,  is  sufficient  to  make  him  a  purchaser  for  a  valuable  con- 
sideration, whether  the  additional  4,000/.  was  or  was  not  actually  paid  to 
Medley.  Upon  these  two  points  the  opinion  of  the  Court  was  intimated 
whilst  the  case  was  under  discussion. 

On  the  first  point,  the  Court  expressed  a  wish  to  look  at  the  deeds ;  and 
iipon  examination  of  them,  it  very  clearly  appears  to  us  that  Medley  was 
under  no  obligation,  either  in  law  or  equity,  to  transfer  to  the  trustees  of  his 
marriage  settlement  the  land  which,  in  consequence  of  the  inability  of  Clowes 
to  convey  it,  he  had  purchased  of  the  original  owner,  without  the  intervention 
of  Clowes;  and  consequently,  such  settlement  being  made  after  marriage, 
was  purely  voluntary,  and  void  against  a  bond  fide  purchaser  for  a  valuable 
consideration. 

We,  therefore,  think  the  rule  for  setting  aside  the  verdict  for  the  plaintiff, 
and  entering  a  nonsuit,  should  be  discharged. 

Rule  discharged. 

(/)  Ut  supra. 


JlllMlS. 


Fisher  v.  Dewick  and  another. 


In  an  action 
for  infringing 
a  patent,  the 
defendant's 
particular  of 
objections 
must  be  dis- 
tinct and 
definite. 


f^ASE  for  infringing  a  patent  obtained  by  W.  S.  for  making  bobbin-net  lace, 
and  assigned  by  him  to  the  plaintiff. 
Pleas, first,  Not  Guilty;  second,  that  W.  S.  did  not,  by  an  instrument  in 
writing,  describe  the  nature  of  his  alleged  invention;  third,  that  the  said 
alleged  invention  was  not  an  improvement,  &c. ;  fourth*  that  W.  &  was  not 
the  inventor  of  the  alleged  improvement ;  fifth,  that  the  alleged  improve- 
ment was  of  no  use  to  the  public ;  sixth,  that  the  alleged  invention  was  not 
new ;  seventh,  that  W.  S.  did  not  assign  his  patent  to  the  plaintiff". 

The  following  particular  of  objections  was  delivered  by  the  defendants : — 
"  1.  That  the  grantee  of  the  said  patent  was  not  the  true  or  first  inventor 
of  the  whole  or  any  part  of  the  improvement  or  improvements  described  in 
the  declaration,  letters  patent,  specification,  or  either  of  them.  2.  That  the 
improvements,  alleged  to  have  been  invented  by  the  said  W.  S.f  were  not 
invented  by  him.  3.  That  the  said  improvements  were  not,  at  the  time  of 
the  granting  of  the  letters  patent,  nor  was  any  part  thereof,  new.  4.  That  if 
any  part  thereof  were  new,  the  same  was  useless  and  unnecessary,  and  not 
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the  ground  of  any  patent  at  all,  and  therefore,  ought  not  to  have  been  de-  CbMo»J^Mt. 
scribed  in  the  specification  as  part  of  the  said  improvements.  5.  That  the 
specification  did  not  describe,  with  sufficient  certainty  and  precision,  the  nature 
of  the  supposed  improvements,  or  the  manner  in  which  they  were  performed; 
and  particularly,  that  they  were  not  applicable  to  every  sort  and  description 
of  the  machinery  to  which,  in  the  specification,  they  were  said  to  be  applicable. 
6.  That  the  said  improvements,  or  some  of  them,  had  been  publicly  and 
generally  used  long  before  the  granting  of  the  said  letters  patent  7.  That 
the  alleged  improvements,  and  the  means  of  enabling  the  public  to  avail  them- 
selves of  them,  were  so  imperfectly  described  in  the  specification  or  instru- 
ment in  writing,  in  the  declaration  mentioned,  that  a  machine  could  not  be 
made,  by  the  description  in  the  specification,  to  produce  the  kind  of  lace 
therein  mentioned.  8.  That  it  was  stated,  in  the  said  specification,  that  the 
said  improvements  were  applicable  to  machinery  for  making  bobbin-net  lace, 
whereas  there  were  several  machines  for  making  bobbin-net  lace,  to  which 
there  was  no  adaptation  of  the  alleged  improvements  stated  or  set  out  in  the 
specification,  and  to  which  those  improvements  could  not  be  applied  by  the 
means  and  in  the  manner  stated  in  the  specification.  9.  That  the  said  letters 
patent,  as  appeared  by  the  title  thereof,  were  granted  to  the  said  W.  S.  for 
having  invented  certain  improvements  in  machinery  for  the  manufacture  of 
bobbin-net  lace,  whereas  the  said  specification  did  not  shew  any  improvements 
in  such  machinery  for  the  making  bobbin-net  lace.  10.  That  the  machinery 
for  making  bobbin-net  lace  was  complete  in  itself,  and  not  improved  by  any 
part  of  the  inventions  for  which  the  said  letters  patent  were  granted.  1 1 . 
That  such  of  the  machinery  as  was  set  out  in  the  said  specification,  as  appli- 
cable to  the  manufacture  of  bobbin-net  lace,  was  not  new,  but  was  in  general 
use  before  the  date  of  the  letters  patent.  1 2.  That  the  invention,  for  which 
the  said  letters  patent  were  granted,  was  more  extensive  than  that  shewn  in 
the  specification.  13.  That  the  invention  described  in  the  said  letters  patent 
did  not  correspond  with  the  invention  described  in  the  said  specification.  14. 
That  the  said  W.  S.  claimed  as  his  invention  those  parts  only  of  the  machine 
which  were  described  in  the  said  specification  by  numerical  figures,  whereas 
many  of  the  parts  which  were  noted  by  letters  in  the  said  specification,  must 
form  part  of  his  alleged  invention,  or  the  same  would  be  incomplete.  15. 
That  many  directions  were  inserted  in  such  specification  which  were  altogether 
useless,  and  only  tended  to  mislead.  16.  That  the  alleged  invention  was 
not  an  improvement,  and  ought  not  to  be  the  subject  of  a  patent.  17.  That 
should  the  said  alleged  invention,  or  any  part  thereof,  be  an  improvement, 
the  same  was  not  of  sufficient  consequence  to  be  the  subject  of  a  patent.  18. 
That  a  certain  part  or  parts  of  the  said  alleged  invention  had  been,  before  the 
date  of  the  said  letters  patent,  combined,  and  in  common  use,  both  severally 
and  together.  19.  That  the  description  of  certain  parts  of  the  said  alleged 
improvement,  as  set  forth  in  the  said  specification,  and  the  description  thereof, 
as  set  forth  in  the  plans  thereto  annexed,  were  at  variance  with  each  other, 
and  did  not  correspond.  20.  The  defendants  would  further  shew  all  such 
objections  to  the  said  patent,  and  the  specification  mentioned  in  the  declara- 
tion, as  should  be  considered  by  the  Court  to  be  admissible  under  their 
several  pleas,  and  whereof  the  pleas  themselves  were  sufficient  notice." 

The  plaintiff,  not  being  satisfied  with  these  particulars,  obtained  a  judge's 
order,  that  the  defendant  should  deliver  intelligible  and  true  particulars 
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Wightman  obtained  a  rule  nisi  to  rescind  such  order ;  contending,  that  the 
particulars  delivered  were  a  sufficient  compliance  with  5  &  6  W.  4,  c.  83,  s.  5  (a). 

Wilde,  Serjt.,  and  Hoggins,  shewed  cause. — The  particulars  delivered  are 
wholly  evasive  ;  and  the  Court  will  uphold  the  order  for  the  delivery  of  fuller 
particulars,  Bulnois  v.  Mackenzie  (o).  Under  several  Statutes,  by  which 
notice  of  action  is  required  for  the  protection  of  magistrates,  commissioners, 
dock  companies,  and  the  like,  the  Courts  have  never  thought  that  a  notice, 
merely  following  the  words  of  the  Statute,  was  sufficient,  but  invariably  look 
to  the  intention  of  the  legislature,  and  require  the  notice  to  be  full  and  explicit. 
So  although,  by  the  Statute  of  Set-ofT,  no  particular  is  required,  the  Courts  have 
always  compelled  the  defendant  to  deliver  one.  In  the  case  of  patents,  the 
practice  of  giving  a  particular  of  objections  had  not  grown  up,  but  the  legis- 
lature having  required  it,  the  Court  will  assimilate  the  practice  in  this  instance 
to  that  which  has  obtained  in  other  cases  in  which  particulars  are  given.  The 
present  particulars  contain  every  possible  objection  to  the  patent,  without 
specifying  any*  one. — [Tindal,  C.  J. — Your  objection  is,  that  they  go  so 
wide,  that  they  have  the  effect  of  the  general  issue ;  but  how  can  we  tie  them 
up?  The  defendants  may,  bond  fide,  intend  to  rely  upon  them  all ;  and  they 
appear  sufficiently  intelligible.] — The  object  of  the  Statute  is,  that  the  plaintiff 
should  be  prepared  to  meet  the  defendant  on  particular  objections,  but  in 
these  delivered  in  this  case  nothing  is  particularised,  and  their  effect  will  only 
be  to  increase  expence  without  end. 

Wightman,  in  support  of  the  rule. — It  is  remarkable  that,  down  to  the 
present  Act,  no  attempt  was  ever  made  to  force  a  defendant  to  give  the 
particulars  of  his  defence.  In  the  cases  of  notices  to  magistrates,  &c.,  the 
question  is  never  brought  before  the  Court  in  the  first  instance ;  but  the 
objection  is  always  taken  at  Nisi  Prius.     The  patent  here  is  taken  out  for  a 


'  (a)  Enacting  that,  "  in  any  action 
brought  against  any  person  for  infring- 
ing any  letters  patent,  the  defendant, 
on  pleading  thereto,  shall  give  to  the 
plaintiff  a  notice  of  any  objections  on 
which  he  means  to  rely  at  the  trial  of 
such  action,  and  no  objection  shall  be 
allowed  to  be  made  in  behalf  of  such 
defendant  at  such  trial,  unless  he  prove 
the  objections  stated  in  such  notice." 

The  language  of  this  section  is  ratlier 
remarkable,  and  not  very  intelligible. 
After  stati ng  that  the  defendant  shall 
give  a  notice  of  any  objections  on  which 
he  means  to  rely,  it  proceeds  to  sav, 
that  "  no  objection  shall  be  allowed  to  he 
made  in  behalf  of  such  defendant  at  such 
trial,  unless  he  prove  the  objections  stated 
in  such  notice/'  In  Bulnois  v.  Mac- 
kenzie (ut  infra),  the  counsel  on  each 
side  seem  to  have  considered  this  as  equi- 
valent to  an  enactment  that  "  no  objec- 
tion shall  be  allowed  to  be  made  in  (on) 
behalf  of  the  defendant  other  than  the 
objections  stated  in  such  notice."    But 


there  may  be  a  doubt  whether  the  words 
will  bear  this  interpretation.  Strictly 
construed,  the  sentence  would  seem  to 
import  that  no  (one)  objection  is  to  be 
made  by  the  defendant,  unless  he  prove 
(all)  the  objections  of  which  he  has  given 
notice.  But  the  method  by  which  he  is 
to  prove  all  his  objections,  without 
making  one,  remains  open  to  inquiry. 
Should  the  sentence,  perhaps,  be  read 
thus,  "  no  objection  to  be  made  shall  be 
allowed  in  behalf  of  such  defendant 
at  such  trial,  unless  he  prove  the  objec- 
tions stated  in  such  notice  ?**  meaning, 
that  the  defendant  shall  not  be  allowed 
the  benefit  of  any  objection  he  may 
prove,  unless  he  prove  all  of  which  he 
may  have  given  notice ;  but  if  this  be 
the  meaning,  the  effect  of  it  would  not 
be  to  confine  the  defendant  to  those 
objection*  only  of  which  he  had  given 
notice. 

(b)  4  Bin?.  N.  C.  127;  5  Sc.  419; 
6  D.  P.  C.  215. 


Dewick. 
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machine  consisting  of  ninety-four  parts,  and  the  defendant  means  to  contend  Common  Pkas. 
that  they  are  all  useless. — [Tindal,  C.  J. — Then  your  particular  misleads  Fisheb. 
them,  for  it  confines  the  objection  as  to  uselessness  to  such  parts  as  were 
new]  (c). — That  might  easily  be  amended,  or  any  other  amendment  might  be 
adopted  that  the  Court  would  suggest.  If  every  objection  is  to  be  speci- 
fically stated,  it  would  lead  to  endless  prolixity.  In  Bulnois  v.  Mackenzie, 
less  particular  objections  than  these  were  allowed  by  the  Court. 

Tindal,  C.  J. — I  think  this  rule  must  be  discharged.  The  question  is, 
whether  the  particulars  of  the  defendant's  objections  are  so  uncertain  and 
indefinite,  as  to  mislead  the  plaintiff.  It  was  not  the  intention  of  the  legis- 
lature to  limit  the  defence,  but  merely  to  limit  the  expence  of  the  trial,  and 
(o  prevent  the  patentee  from  being  upset  at  Nisi  Prius  by  sudden  and  un- 
expected evidence.  The  notice  contemplated  by  the  fifth  section  must  mean 
an  honest  and  band  fide  notice ;  and  I  see  no  reason  to  be  afraid  of  incurring 
prolixity,  by  deciding  that  it  is  necessary  to  point  out  all  the  specific  objections 
to  the  patent,  which  I  think  the  defendant  is  bound  to  do  really  and  sub- 
stantially; the  objections  here  that  are  not  sufficiently  specific,  are  those 
which  say  that  certain  parts  are  unnecessary,  without  stating  what  they  are ; 
again,  the  defendants  say,  "  that  the  specification  did  not  describe,  with  suf- 
ficient certainty  uid  precision,  the  nature  of  the  supposed  improvements  ;'' 
they  should  have  stated  in  what  respect  it  was  not  sufficient ;  again,  it  is 
said,  "  that  the  said  improvements,  or  some  of  them"  had  been  used  before, 
without  setting  forth  which  of  them.  The  defendant  must,  to  use  a  Scotch 
phrase,  condescend  upon  the  particulars  of  his  objections. 

Park,  J. — I  do  not  consider  it  to  be  the  duty  of  the  Court  to  point  out  the 
manner  in  which  these  particulars  ought  to  be  amended  ;  I  think  it  is  suffi- 
cient to  say  that  they  are  imperfect,  and  do  not  by  any  means  carry  out  the 
intention  of  the  legislature.     It  is  a  very  clear  case. 

Vaughan,  J. — The  Act  requires  the  defendant  to  give  notice  of  his  ob- 
jections to  the  patent ;  and  this  means,  that  he  should  bring  them  to  the 
plaintiff's  knowledge ;  the  defendant's  object  here  has  been  to  mystify,  and 
not  to  explain.  I  never  saw  a  case  in  which  the  maxim,  dolus  versatur  in 
generalibus,  was  more  applicable.  Instead  of  limiting  the  expence,  the  effect 
of  those  particulars  would  be  to  enlarge  it 

Coltm an,  J. — The  Court  ought  to  see  that  the  objections  are  stated  in  a 
distinct  and  intelligible  form  ;  and  it  is  better  that  this  should  be  done  before 
than  at  the  trial.  A  party  is  not  precluded  from  taking  as  many  objections 
as  he  may  please,  but  he  is  bound  to  state  them  with  precision. 

Rule  discharged. 

Wilds  applied  for  the  costs,  but  they  were  ordered  to  be  costs  in  the  cause, 
(c)  See  objection  4,  ante9  p.  282. 
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Common  Pleat. 

June  14, 
In  trespass, 
mtare  clatuum 
/regit,  a  plea 
that  the  plain- 
tiff had  sus- 
tained no 
damage  beyond 
that  which 
affected  his 
personal  estate, 
and  that  after 
the  trespasses, 
he  took  the 
benefit  of  the 
Insolvent  Act, 
whereby  the 
cause  of  action 
had  vested  in 
the  provisional 
assignee  :— 
Held,  not  an 
issuable  plea. 


Wetenhall  v.  Graham. 

HPRESPASS,  quare  clausumf regit  The  defendant  took  out  a  summons  to 
plead  several  matters  ;  among  the  pleas  abstracted,  was  one  "  that  the 
plaintiff  had  petitioned  the  Insolvent  Court,  and  that  the  cause  of  action  had 
vested  in  the  provisional  assignee."  The  summons  was  attended  by  both 
parties,  and  contested,  and  the  defendant  obtained  the  rule  upon  the  terms  of 
pleading  issuably  ;  on  the  10th  of  Mag  he  delivered  his  pleas;  one  of  which 
was  as  to  the  breaking,  entering,  and  making  a  noise,  &c. ;  that  no  damage 
had  been  sustained  by  the  plaintiff  beyond  that  which  affected  his  personal 
property,  and  that,  after  the  committing  of  the  trespasses,  &c,  the  plaintiff, 
being  a  prisoner  for  debt,  applied  to  the  Insolvent  Debtors'  Court  to  be  re- 
lieved, and  assigned  all  his  property,  &c,  to  the  provisional  assignee,  whereby 
the  cause  of  action  had  vested  in  such  provisional  assignee.  The  pleas  were 
not  returned  by  the  plaintiff,  who,  on  the  25th  of  May,  signed  judgment  as 
for  want  of  a  plea. 

Addison  obtained  a  rule  nisi  to  set  aside  such  judgment  for  irregularity. 

W.  H.  Watson  shewed  cause. — The  cause  of  action  did  not  pass  by  the 
assignment  to  the  provisional  assignee,  Clark  v.  Calvert  (a).  The  plea  in 
question,  therefore,  is  not  an  issuable  plea,  TiddFs  Practice,  p.  471  (6); 
Staples  v.  Holdsworth  (c).  This  is  not  like  the  case  of  Hartley  v.  Hod- 
son  (d)t  where  a  defendant  in  an  action  on  a  recognizance  of  bail,  under  a 
judge's  order  to  plead  issuably,  pleaded,  first,  nut  tiel  record,  and  secondly, 
that  no  ca.  sa.  was  sued  out  against  the  principal ;  and  it  was  held  that 
such  pleas  might  be  considered  as  issuable.  The  plea  in  question  in  this 
case,  therefore,  being  not  issuable,  the  plaintiff  was  at  liberty  to  sign  judg- 
ment, though  the  remainder  of  the  pleas  were  issuable,  Waterfall  v. 
Glode  (e).  The  fact  of  the  defendant  having  obtained  a  rule  to  plead  several 
matters  makes  no  difference. — [Park,  J. — The  R.  T.,  1  W.  4,  s.  1 3,  requires 
that  the  summons  for  leave  to  plead  several  matters  should  be  "  accom- 
panied by  a  short  abstract  or  statement  of  the  intended  pleas."  The  course 
of  practice  at  chambers  is,  that  the  judge  puts  his  initials  to  the  abstract. 
Ought  not  the  application,  in  this  case  to  have  been,  to  set  aside  the  judge's 
order,  quia  improvide  emanavtt?] — The  plea  delivered  dues  not,  in  fact, 
support  the  abstract. 

Addison,  in  support  of  the  rule. — The  plea  delivered  is,  in  substance,  the 
same  as  the  abstract;  all  the  insolvent's  property  vested  in  the  assignee  by 
the  assignment,  and  with  it  the  right  of  action  in  this  case,  which  affected  his 
property.  In  Smith  v.  Coffin  (/),  it  was  held,  under  the  Bankrupt  Act,  1 3 
EL  c.  7  (jg),  (the  language  of  which  was  similar  with  that  of  the  present  In- 


(a)  3  Moo.  96 ;  8  Taunt  742. 

(b)  9th  cd. 

(c)  4  N.  C.  144;  5  Scott,  432;  6  D. 
P.  C.  196. 


1  Moo.  430. 

3T  R.  305. 
(/)  2  H.  Bl.  444. 
(#)  See  sec.  11. 
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Graham. 


solvent  Act)  (h),  that  the  right  to  bring  a  real  action  passed  to  the  assignees   Common  PUas. 

of  a  bankrupt.     The  rule  to  plead  several  matters  is  not  now  granted  as  a    wrtknhall 

matter  of  course,  as  it  was  formerly,  at  least  in  the  King' 9  Bench  (t).     The 

plaintiff  here  attended  before  the  judge,  and  had  an  opportunity  of  objecting 

to  the  preferred  plea ;  if  he  did  so,  and  the  judge  permitted  the  plea,  the 

plaintiff  cannot  now  treat  it  as  a  nullity:  if  he  did  not  object  to  it  then,  he 

has  no  right  to  do  so  afterwards ;  at  any  rate,  the  plaintiff,  after  receiving 

the  plea,  and  keeping  it  for  fifteen  days  without  making  any  objection,  had 

no  right  to  sign  judgment,  Horeley  v.  Purdon  (J  ). 


Tiwdal,  C.  J.,  said  the  Court  would  consult  the  other  judges  upon  the 
matter.  And  now  his  Lordship  briefly  intimated  that,  under  the  circum- 
stances of  the  case,  they  were  of  opinion  that  the  plea  in  question  was  not 
issuable. 

Rule  discharged. 


(k)  7  O.  4,  c.  57.    See  sec.  11. 
(0  See  Tidd's  Prac.  705,  6th  ed. 


(j)  2D.  P.  C.  228. 


Barclay  and  others  v.  Collett. 


June  I. 


HPROFER,  to  recover  certain  title  deeds  and  writings.  Where  a  tes- 

The  defendant  pleaded,  first,  Not  Guilty  ;  secondly,  that  the  plaintiffs  ta tor  distinctly 

were  not  possessed  of  the  said  deeds,  &c,  as  of  their  own  property;  and  wholeofhis 

thirdly,  that  the  said  deeds,  &c,  were  the  property  of  the  plaintiffs  and  ^J1  "'^f^ 

defendant,  as  tenants  in  common.     On  each  plea  issue  was  joined.  personal,  to 

The  cause  was  heard  before  Tindal,  C.  J.,  at  the  Spring  Assizes,  1837,  JJS^thi" 

(or  Surrey,  when  a  verdict  was  found  for  the  plaintiffs,  damages,  5000/.,  to  be  trusts  may  be 

reduced  to  1*.  upon  the  deeds,  &c,  being  delivered  to  the  plaintiffs  by  the  complicated, 

defendant,  should  the  Court  be  of  opinion  that  the  plaintiffs  were  entitled  to  vet»  ¥  th,ey  •*• 

.,»-„.  »ot  absolutely 

judgment  on  the  following  case :  uncertain,  the 

E.  7.  Collett,  in  1806,  and  many  years  previously,  carried  on  the  business  effect  to'the'^ 

of  a  hop  merchant,  in  Southwark.    In  that  year  he  became  seized  in  fee,  by  devise, 

purchase  of  the  messuage  and  premises  to  which  the  deeds  mentioned  in  the  executed'  to*  7 

declaration  relate.     The  premises  were  used  by  E.  J.  C.  for  carrying  on  his  P*8*  ?**&• 

business  of  a  hop  merchant  from  that  time  till  the  year  1821,  when  he  ral  specific 

retired  from  trade,  and  was  succeeded  by  the  defendant,  his  eldest  son  and  bequeTts'which 

were  aet  out  at 
length  in  eight  schedules ;  by  the  second  of  which  certain  property  was  devised  in  trust  for  the 
defendant,  who  was  the  testator's  heir  at  law ;  the  will  proceeded  as  follows:—"  All  the  rest, 
residue,  and  remainder  of  my  real  and  personal  estate  and  effects,  whatsoever  and  wheresoever, 
I  give,  a\vitet  and  bequeath  unto  my  said  trustees,  their  hein,  executors,  &c,  in  trust,  to  divide 
the  same  equally  among  my  children,  &c,  upon  the  same  trusts,  and  subject  to  the  same  con- 
tingencies and  bequests  over  as  their  respective  original  legacies  are  subject  and  liable  to,  Ac." 
There  was  no  power  to  sell  or  lease  in  the  clause.  At  the  foot  of  the  will,  the  testator  subse- 
quently added  the  following  memorandum :  "Having  omitted  to  include  my  freehold  house 
and  premises  in,  Ac.,  in  the  second  schedule  of  my  above  will,  as  intended,  I  declare  my  will 
and  desire  to  be,  that  the  same  shall  be  considered  as  included  to  pass  to  my  said  son  J.  C.  (the 
defendant),  who,  being  my  heir  at  law,  will  be  entitled  to  the  same  by  descent  from  me  at  my 
decease."  This  memorandum  waa  signed  by  the  testator,  but  attested  by  one  witness  only  .•— 
Held,  that,  as  the  above  memorandum  must  necessarily  be  laid  out  of  consideration,  the  house 
and  premises  in  question  passed  by  the  residuary  clause  to  the  trustees^  notwithstanding  th«t 
the  trusts  were  so  complicated,  as  probably  to  compel  the  parties  to  have  recourse  to  equity,  in 
older  to  perform  them. 
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Barclay 

v. 
Collect. 


Comma*  Pleat,  heir  at  law,  who  became  tenant  from  year  to  year  to  the  said  E.  J.  C,  of  the 
said  premises,  at  100/.  per  annum,  but  ceased  to  pay  rent  from  the  month 
of  March,  1828,  by  the  direction  of  E.  J.  C.  On  the  1 1  th  of  October,  1827, 
whilst  the  defendant  was  paying  rent  to  E.  J.  C,  the  said  E.  J.  C.  made  his  will, 
and  appointed  John  Tritton  (who  died  in  testator's  lifetime),  and  the  plaintiffs, 
A.  R.  Barclay,  T.  M.  Alsager,  and  H.  Lloyd,  trustees  and  executors  of  his 
will.  The  will  was  very  long,  and  contained  various  bequests  and  devises 
to  the  trustees,  in  trust  for  the  testator's  children  and  others,  which  were 
specially  set  forth  in  eight  schedules  annexed  to  the  will.  Those  parts  of 
the  will  material  to  this  case  were  as  follows : 

The  testator  gave  and  bequeathed  the  freehold,  leasehold,  and  copyhold 
hereditaments,  and  the  three  per  cent,  reduced  annuities  specified  in  the 
second  schedule,  thereunder  written,  unto  and  to  the  use  of  his  son,  John 
Collet tf  (the  defendant,)  his  heirs,  executors,  administrators,  and  assigns, 
absolutely  for  ever,  according  to  the  nature  and  quality  thereof.  The  said 
three  per  cent,  reduced  annuities  to  be  transferred  to  him  within  six  months 
next  after  the  testator's  decease,  with  all  dividends  then  due  in  respect  of  the 
same. 

He  gave  and  devised  the  freehold  and  copyhold  hereditaments  specified 
in  the  third  schedule  thereunder  written,  unto  and  to  the  use  of  his  son 
Thomas  Collett,  his  heirs  and  assigns  for  ever. 

He  also  gave  and  bequeathed  the  three  per  cent,  reduced  annuities 
mentioned  in  the  third  schedule  thereunder  written,  unto  the  said  trus- 
tees, their  executors,  administrators,  and  assigns,  upon  trust,  to  pay  and 
assign  the  same  unto  his  son  /.  C,  his  executors,  &c,  upon  his  attaining  the 
age  of  twenty-five  years.  But  in  case  the  said  /.  C.  should  depart  this  life 
before  twenty-five  years,  leaving  issue  living  at  his  death,  then,  upon  trust, 
to  pay,  assign,  and  divide  the  last-mentioned  three  per  cent,  annuities  unto 
and  amongst  all  and  every  the  child  and  children  of  his  said  son  /  C,  in 
equal  shares,  if  more  than  one  ;  and  in  case  his  said  son,  /.  C,  should  depart 
this  life  under  twenty-five,  without  leaving  issue  living  at  his  death,  then, 
in  trust,  to  pay,  assign,  and  divide  the  last  mentioned  annuities  amongst  his 
brothers  and  sisters,  in  equal  shares  and  proportions,  in  such  way  and 
manner,  and  subject  to  such  trusts  as  the  testator  had  by  his  will  given  and 
bequeathed  their  respective  legacies  in  the  said  three  per  cent,  reduced 
annuities. 

After  various  other  bequests  and  devises,  the  will  proceeded  thus : — "  All 
the  rest,  residue,  and  remainder  of  my  real  and  personal  estate  and  effects 
whatsoever  and  wheresoever,  I  give,  devise,  and  bequeath  unto  my  said 
trustees,  their  heirs,  executors,  &c,  in  trust,  to  divide  the  same  equally 
among  my  children,  when  my  youngest  child  shall  attain  the  age  of  twenty- 
five  years,  and  so  and  in  such  manner  that  the  shares  of  each  of  my  children  of 
and  in  the  said  residue  may  be  held  and  enjoyed  upon  the  same  trusts,  and  be 
subject  to  the  same  contingencies  and  bequests  over  as  their  respective  original 
legacies  are  subject  and  liable  to,  under  and  by  virtue  of  this  my  will: 
provided,  that  if  any  of  my  said  children  should  die  before  my  youngest  child 
attains  the  age  of  twenty-five  years,  without  leaving  any  lawful  issue  at  his 
or  their  death ;  or,  leaving  such,  all  such  issue  shall  be  extinct  at  the  time  my 
said  youngest  child  shall  attain  the  age  of  twenty-five  years,  then,  I  will  and 
declare  that  the  share  or  shares  of  my  said  child  or  children  so  dying,  of  and 


-COU.KTT. 
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in  the  residue  of  my  said  real  and  personal  estate  and  effects,  shall  accrue  to  Common  Pleat. 
and  be  divided  amongst  such  of  my  children  as  shall  be  living  at  the  time  of  bmolay 
my  youngest  child  attaining  the  age  of  twenty-five  years;  or  shall  have  de- 
parted this  life  before  that  time,  leaving  lawful  issue  then  living;  such  accruing 
shares  to  be  held  and  enjoyed  upon  the  same  trusts,  ends,  intents  and  pur- 
poses as  hereinbefore  declared  of  and  concerning  the  original  shares  of  my  said 
children,  of  and  in  the  said  residue."  Then  followed  a  proviso  for  appoint- 
ment of  new  trustees,  their  reimbursements,  and  a  revocation  of  former  wills. 

The  second  schedule  contained  a  description  of  the  property  devised  to 
the  defendant,  not  including  the  premises  in  question.  The  testator  had 
affixed  his  signature  at  the  conclusion  of  each  of  the  schedules,  and  the  will  was 
duly  attested  by  three  witnesses. 

Upon  the  last  sheet  was  the  following  memorandmm  : 

«  13th  February,  183a 
"  Memorandum :  Having  omitted  to  include  my  freehold  house  and  pre- 
mises in  the  borough  of  Southwark,  in  the  second  schedule  of  my  above  will, 
ss  intended,  I  declare  my  will  and  desire  to  be,  that  the  same  shall  be  con- 
sidered as  included,  and  pass  to  my  said  son,  John  Collett,  who,  being  my 
heir  at  law,  will  be  entitled  to  the  same  by  descent  from  me  at  my  decease. 

(Signed),         E.  /.  Collett 
Witness  to  the  signing,  T.  C.n 

The  testator  died  on  31st  October,  1833. 

The  youngest  child  of  the  testator  attained  the  age  of  twenty-five  in 
July,  1837. 

The  will  was  not  altered  nor  revoked,  unless  by  the  memorandum  or 
intended  codicil  hereinbefore  set  forth,  and  was,  on  the  20th  of  November, 
1833,  proved  by  the  plaintiffs  in  the  Prerogative  Court  of  Canterbury. 

The  personal  estate  was  sufficient  to  pay  all  debts  and  the  specific  legacies. 

The  testator  had  no  freehold  property  which  was  not  specifically,  and  in 
terms,  described  in,  and  devised  by,  the  schedules  to  his  will,  or  some  of  them 
(except  the  premises  in  question.) 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  had 
shewn  a  sufficient  property  in  the  deeds  to  entitle  them  to  recover  in  this 
action  against  the  defendant : 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  had  shewn  a  sufficient 
property  in  the  deeds,  then  the  verdict  already  entered  was  to  stand. 

If  the  Court  should  be  of  a  contrary  opinion,  then  the  verdict  was  to  be 
entered  for  the  defendant. 

Petendorff,  (with  whom  was  Wilde,  Serjt.),  for  the  plaintiffs.— As  the 
memorandum  or  codicil,  not  having  been  duly  signed  to  pass  realty,  must  be 
laid  out  of  the  question ;  the  messuage  therein  referred  to  would  pass  ab- 
solutely and  unconditionally  to  the  plaintiffs  in  trust,  under  the  residuary 
cktue  of  the  will ;  Doe,  dem.  Gallini  v.  Gallini  (a) ;  and  consequently, 
they  would  have  a  right  to  the  title  deeds.  The  cases  in  which  any  ambi- 
guity has  arisen  on  this  subject  may  be  divided  into  three  classes :  first, 

(«)  2N.&M.619;  4N.&M.894;  S.  C.  5  B.  &  Ad.  621 ;  3A.&E.34L 
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.  Common  PUai.  where  no  reference  is  made  in  (he  will  to  real  estate,  either  in  express 
terms,  or  by  reasonable  intent  or  inference,  in  which  cases  it  has  been  held 
that  real  estate  did  not  pass,  Roe,  d.  Helling  v.  Yeud  (b) ;  Doe,  d.  Hick  v. 
Bring  (c) ;  Doe,  d.  Bunny  v.  Rout  (d) :  secondly,  where  reference  t«  made, 
by  inference,  to  real  estate,  it  has  been  held  to  pass,  Doe,  d.  Wall  v.  Lang- 
lands  (e);  Doe,  d.  Andrew  v.  Lainchbury  (/);  Hardacre  v.  Nash  (g): 
thirdly,  where  real  estate  passes  from  the  use  of  terms  applicable  to  realty, 
in  describing  the  devisee,  or  the  object  of  the  devisor's  bounty,  Bebb  v 
Penoyre  (A) ;  Doe,  d.  HurreU  v.  Hurrell  (i) ;  Doe,  d.  Spearing  v.  Buck- 
ner  (J);  Cornfield  v.  Gilbert  (A).  In  the  present  case,  however,  such 
questions  cannot  arise,  for  the  phraseology  employed  by  the  testator,  in  the 
residuary  clause,  is  of  the  most  technical  and  scientific  description,  so  as  to 
leave  no  doubt  as  to  its  operation. 

Channell  (with  whom  was  Scriven,  Serjt.),  for  the  defendant — Admitting 
that  the  codicil  is  inoperative,  still  the  property  in  question  would  pass  to  the 
defendant,  as  heir  at  law  to  the  testator;  for,  first,  it  could  not  be  gathered 
from  the  will  itself  that  it  was  the  testator's  intention  to  devise  such  pro- 
perty to  the  trustees,  and  in  construing  a  will,  the  Court  would  take  sur- 
rounding circumstances  into  their  consideration,  so  as  to  put  themselves  in 
the  place  of  the  testator,  and  then  see  how  the  terms  of  the  will  would  affect 
the  property,  as  was  laid  down  by  Parke,  J.,  in  Doe,  d.  Templeman  v. 
Martin  (/) :  secondly,  there  was  no  power  given  to  the  trustees  by  the 
residuary  clause  (under  which  they  claimed),  to  sell  or  let  real  estates,  but 
merely  a  trust  to  divide  the  property  among  certain  parties;   and  it  was 
obvious,  from  the  whole  nature  of  the  trusts,  that  the  residuary  clause  was 
applicable  only  to  personalty ;  the  ulterior  dispositions  of  the  property  were 
altogether  uncertain,  and  therefore  the  devise  was  bad  for  uncertainty,  Leslie 
v.  The  Duke  of  Devonshire  (m) ;  Jones  v.  Hancock  (»).     The   plaintiffs 
might  be  considered  as  trustees  for  the  heir,  The  Attorney  General  v.  Bow- 
yer  (0)  ;  and  Hopkins  v.  Hopkins  (/?). 

Petersdorff,  in  reply,  referred  to  Dally  v.  King  (q)  and  Doe,  d.  Burkitt 
v.  Chapman  (r). 

Tindal,  C.  J. — It  appears  to  me  to  be  the  proper  construction  of  this  will, 
that  the  trustees  should  take  the  legal  interest  in  the  house  in  question ;  and 
therefore,  that  they  have  a  right  to  the  title-deeds  thereof,  in  respect  of  which 
the  present  action  is  brought.  In  coming  to  a  conclusion  upon  this  subject, 
we  must  leave  out  of  the  will  the  codicil  which  is  annexed  to  it ;  as  in  con- 
sequence of  the  non-compliance  with  the  requisitions  of  the  Statute  of  Frauds, 
that  codicil  cannot  be  looked  at  by  the  Court  in  a  judicial  point  of  view ;  and 


(b)  2N.  R.214.  (k)  3Ea.  515. 

(c)  2M.&S.448.  (J)  4  B.  & 
~  7  Taunt.  79 ;  2  Marsh,  397.              M.  512,  524 


2M.&  S.448.  (/)  4  B.  k  Ad.  771,  785;   1  N.  U 


(e)  14  Ea.  370.  (m)  2  Bro.  C.  C.  187. 

If)  11  Ea.  290.  (n)  4  Dow.  Pari.  Ca.  145. 

>)  5  T.  B.  716.  (o)  3  Ves.  714. 

(1)  11  Ea.  160.  (p)  1  Atk.  581 ;  1 Ves.  sen.  268. 

1)  5  B.  &  A.  18.  (a)  1  H.  Bl.  1. 

0  6T.  B.  610.  (r)  lb.  223. 
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we  are  bound  to  look  at  the  will  through  those  media  only  which  the  law  Common  Pirns. 
affords,  however  we  may  regret  our  inability  to  carry  into  effect  what  we  cannot  bawclT y 
help  seeing  was  the  testator's  wish.  The  codicil,  therefore,  being  laid  out  of 
our  consideration,  and  the  property  in  question  not  being  specifically  devised 
by  the  will,  we  must  look  to  the  residuary  clause,  to  see  what  may  be  its  legal 
operation,  with  respect  to  the  house  in  question.  (His  Lordship  then  read  the 
residuary  clause,  as  stated  in  the  case.)  Now  it  is  contended,  on  behalf  of 
the  defendant,  that  the  trusts  contained  in  this  clause,  if  applied  to  a  real 
estate,  are  so  complicated  or  uncertain,  as  either  to  render  the  devise  wholly 
void  by  reason  of  that  uncertainty,  or,  at  any  rate,  that  the  Court  cannot  fail 
to  see  that  it  was  not  the  intention  of  the  testator  that  any  real  property 
should  pass  under  that  clause :  but  I  cannot  myself  arrive  at  such  a  con- 
clusion. There  is  no  doubt  but  that  the  trustees  will  find  considerable 
difficulty  and  embarrassment  in  carrying  the  trusts  into  execution ;  but  f 
cannot  say  that  there  is  such  uncertainty  in  the  residuary  devise  to  them  as 
to  render  it  a  complete  blank.  The  argument  on  the  part  of  the  defendant, 
has  certainly  raised  great  difficulty  in  the  way  of  the  trustees,  but  they  will 
probably  borrow  the  aid  of  equity  to  enable  them  to  execute  the  trusts  in 
question ;  it  is  not  necessary  for  us  to  give  any  opinion  as  to  the  way  in 
which  the  property  is  to  be  divided,  or  how  the  trusts  are  to  be  executed. 
My  opinion  is  founded  upon  these  grounds ;  here  is  a  clear,  definite,  distinct 
devise  to  the  plaintiffs,  as  trustees,  of  the  residue  of  the  testator's  estate,  real 
and  personal ;  the  trusts  upon  which  they  take  the  property  are  difficult  and 
complicated,  but  not  uncertain,  and  consequently,  the  devise  is  operative,  and 
the  estate  in  question  will  pass  to  them ;  and,  as  a  corollary  to  this  conclusion, 
they  are  entitled  to  the  deeds  which  relate  to  that  estate. 

Park,  J. — I  quite  agree  with  what  has  been  said  by  my  Lord,  that  the 
difficulty  of  carrying  the  trusts  of  this  will  into  execution  is  no  answer  to  the 
daim  by  the  trustees  to  the  property  in  question,  as  part  of  the  testator's 
residuary  estate,  the  whole  of  which  is  clearly  devised  to  them.  This  Court 
is  not  called  upon  to  decide  how  the  trusts  must  be  performed.  As  to  the 
codicil,  we  cannot  give  any  weight  to  it ;  it  is,  for  all  judicial  purposes,  a 
blank.  The  case  has  been  argued  very  fairly  and  satisfactorily  by  Mr. 
Ckannell,  on  behalf  of  the  defendant ;  but  I  am,  nevertheless,  of  opinion,  that 
the  trustees  are  entitled,  at  law,  to  the  whole  legal  estate  in  the  residue  of 
the  testator's  property,  and  consequently  the  judgment  must  be  for  them. 

Vaughan,  J. — I  am  of  the  same  opinion.  The  Court  are  not  at  liberty  to 
•peculate  on  the  intention  of  the  testator,  when  the  terms  of  a  devise  are 
dear  and  unambiguous,  as  they  are  in  this  case.  The  testamentary  paper 
annexed  to  the  will  can  neither  be  regarded  as  a  revocation  of  that  will,  nor  as  a 
substantive  devise.  We  must,  therefore,  lay  it  wholly  out  of  our  considera- 
tion. Then,  looking  at  the  will,  the  devise  of  the  residue  of  the  testator's 
property  is  perfectly  clear.  There  can  be  no  doubt  that,  at  the  time  the  will 
ns  made,  the  house  in  question  had  escaped  the  testator's  attention ;  but  it 
*  quite  as  clear  that  he  did  not  mean  to  die  intestate  as  to  any  portion  of 
his  property.  The  plaintiffs,  therefore,  under  the  general  terms  of  the  resi- 
faary  clause,  are  entitled  to  the  legal  estate  in  the  house,  and  consequently, 
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Common  Pleat,   to  the  deeds  relating  to  it.     The  difficult/  as  to  the  ultimate  disposition  of 
Barclay       ^e  property  can  make  no  difference. 


V. 
CoLLETT. 


Coltman,  J. — It  is  certainly  true,  or  at  least  highly  probable,  that  the 
testator  had  not  the  house  in  question  in  his  mind  at  the  time  the  will  was 
executed ;  but  that  is  no  reason  why  it  should  not  pass  under  a  residuary 
devise.  A  residuary  clause  in  a  will  is  often  intended  to  pass  property  which 
is  not  exactly  in  the  mind  of  the  testator  at  the  moment  it  is  penned ;  it  is 
meant  as  a  sweeping  disposition  of  all  such  property  as  the  testator  may  have 
previously  left  undisposed  of.  In  the  present  case  it  may  be  difficult  to  say 
how  the  trusts  are  ultimately  to  be  performed ;  but  we  cannot,  upon  that 
account,  say  that  the  devise  is  to  be  wholly  unavailable.  It  is  not  necessary 
to  give  any  opinion  upon  that  point,  but  we  may  suppose  that  the  trusts  may 
be  void  in  part,  yet  they  may  be  sensible  as  to  other  parts.  Nor  can  I  see 
that  the  trustees  can  be  considered  as  holding  the  property  in  trust  for  the 
heir,  as  the  trust  is  not  executed.  I  am  of  opinion,  therefore,  that  the  legal 
estate  in  the  house  in  question,  passes  to  the  trustees  under  the  residuary 
clause,  and  consequently,  that  the  defendant  cannot  hold  the  deeds  against 
them. 

Judgment  for  the  plaintiffs. 


June  A. 


Gould  v.  Oliver. 


The  parties  to 
a  cause  agreed 
that  the  matter 
in  dispute 
should  be 
limited  to  one 
particular 

auestion;  the 
efendant,  con- 
trary to  good 
faith,  pleaded 
a  set-off,  and 
delivered  par- 
ticulars, em- 
bracing another 
subject  of 
dispute  be- 
tween the 
parties:  the 
Court,  upon 
the  plaintiff's 
paying  the 
amount  claimed 
in  such  parti- 
culars, set 
them  aside. 


(VASE.  The  first  count  was  on  a  charter  party,  to  convey  timber  from 
London  to  Quebec.  Breaches;  first,  for  taking  a  greater  cargo  than 
the  vessel  could  carry ;  second,  that  the  cargo  was  badly  loaded,  whereby 
the  plaintiff  was  prevented  from  insuring ;  third,  that  the  defendant  did 
not  take  proper  care,  and  that,  by  his  neglect,  part  of  the  cargo  belonging 
to  the  plaintiff  was  thrown  overboard.  The  second  count  alleged  a  custom 
for  owners  of  vessels  to  load  a  reasonable  part  of  the  timber  on  the  deck ; 
that  the  plaintiff's  timber  was  so  loaded,  and  was  necessarily  thrown  over- 
board, and  that  the  defendant  was  liable  to  pay  general  average.  The  third 
count  was  on  an  account  stated. 

The  defendant  pleaded  the  general  issue  tc  the  whole  declaration.  To  the 
first  and  second  breaches  in  the  first  count  respectively,  first,  a  traverse,  and 
secondly,  that  the  cargo  was  loaded  by  the  plaintiff's  direction ;  to  the  third 
breach,  first,  a  traverse ;  secondly,  that  the  timber  was  necessarily  thrown 
overboard,  absque  hoc,  that  it  was  thrown  over  by  the  defendant's  neglect 
To  the  second  count,  first,  a  traverse  of  the  custom ;  secondly,  admitting:  the 
custom,  but  denying  the  defendant's  liability  to  contribute.  And  to  the  first 
and  third  counts,  a  set-off  for  general  average. 

The  plea,  denying  the  defendant's  liability  to  contribute,  was  demurred  to, 
and  the  trial  of  the  issues,  in  fact,  stood  over  till  the  demurrer  should  be 
decided,  and  an  order  for  the  delivery  of  particulars  of  the  defendant's  set-off, 
obtained  in  June,  1836,  was  suspended  for  the  same  reason. 
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Judgment  was  given  for  tbe  plaintiff  on  the  demurrer,  in  last  Michaelmas 
Term  (a). 

On  the  16th  of  January.  1838,  the  defendant  delivered  particulars  of  set- 
off  fur  22/.  1!4#.  9d.  for  general  average,  including  the  damage  done  to  the 
vessel,  and  also  in  respect  of  some  other  goods  which  had  been  thrown  over- 
board. The  plaintiff's  attorney  omitted  to  examine  these  particulars,  and  on 
the  24th  of  January  a  rule  was  obtained  for  a  special  jury;  on  the  10th  of 
February,  however,  the  particulars  were  returned  by  the  plaintiff's  attorney. 
The  cause  was  set  down  for  trial  at  the  Sittings  after  last  Hilary  Term,  but 
was  made  a  remanet  by  the  defendant. 

Wilde,  Serjt.,  in  last  Easter  Term,  upon  an  affidavit  stating  the  above  facts, 
and  that  the  plaintiff  and  defendant  had  come  to  an  express  understanding 
that  the  only  question  to  be  tried  in  the  cause,  was  as  to  the  custom  of 
loading  timber  as  a  deck  cargo;  and  also,  that  the  plaintiff  did  not  dispute 
his  liability  to  general  average,  and  was  willing  to  pay  the  same,  obtained  a 
rule  calling  upon  the  defendant  to  shew  cause  why,  upon  the  payment  of  the 
sum  of  22/.  19*.  9 rf.  (the  amount  claimed  by  the  defendant  for  general 
average),  the  particulars  of  th'e  defendant's  set-off  should  not  be  set  aside 
and  vacated,  and  why  the  costs  of  the  day,  occasioned  by  the  cause  being 
made  a  remanet,  together  with  the  costs  of  the  present  application,  should  not 
be  costs  in  the  cause. 

Atelier  ley,  Serjt.,  and  R,  V.  Richards,  shewed  cause,  and  urged  that  the 
Court  would  not  interfere  to  deprive  the  defendant  of  the  benefit  of  his 
set-off. 

Wilde,  Serjt. — A  claim  for  genera]  average  is  not,  upon  principle,  a  subject 
of  set-off,  as  it  is  an  unliquidated  claim,  Grant  v.  The  Royal  Exchange  As- 
surance Company  {hi) ;  Motley  v.  Inglis  (c).  The  plaintiff  did  not  demur, 
as  he  did  not  deny  his  liability  to  pay  the  general  average ;  but  his  object 
was,  that  the  real  matter  in  dispute  between  the  parties  should  be  tried, 
according  to  the  understanding  between  the  parties.  The  delivery  of  these 
particulars  had  been  made  with  a  view  to  snap  a  verdict,  and  was  in  breach 
of  good  faith. 

Tindal,  C.  J. — This  rule  may  be  divided  into  two  parts ;  as  to  the  first,  it 
is  clear  that  the  plaintiff  can  have  no  legal  right  to  vary  the  relation  between 
himself  and  the  defendant,  after  a  set-off  has  been  pleaded ;  cases,  however, 
may  readily  be  imagined,  where  the  parties  have  come  to  a  mutual  agreement 
as  to  the  points  in  dispute  between  them,  which  shall  form  the  subject  matter 
of  the  action,  in  which  it  would  be  highly  unjust  to  allow  either  of  them, 
contrary  to  such  agreement,  to  introduce  other  matters  into  the  action.  Now, 
looking  at  the  affidavits  in  the  present  case  (although  there  is  some  discre- 
pancy between  them),  it  clearly  appears  that  there  was  such  an  agreement 
between  these  parties  ;  and  the  rule,  therefore,  as  to  this  part  of  it,  ought,  I 
think,  to  be  made  absolute.    As  to  the  second  part  of  it,  relating  to  costs,  as 


(<t)  See 4  Bing.  N. C.  134;  5 Scott, 445. 
(/,)  5M.  &S.  439. 


(c)  4  N.  C.  58;  5  Scott,  314;  6  D. 
P.  C  202. 


294  TERM  REPORTS  in  the  COMMON  PLEAS. 

Cmmcn  P'eat.   jt  appears  that  the  plaintiff  has  put  the  defendant  into  a  worse  situation  by 
Gould        tne  stePs  ^e  nas  taken,  the  rule  must,  as  to  that  part,  be  discharged,  the  costs 
»■  of  the  present  application  being  costs  in  the  cause. 

The  other  judges  concurring, 

Rule  absolute,  as  to  the  first  part ;  discharged,  as  to  the  second 
part. 


./«»r  6  &  3.  Line  v.  Stevenson  and  another. 

A.t  by  inden-  f  fJOVENA  NT  against  the  executors  of  7!  Gutter  son. 
cSrtain^f^"  The  declaration  stated,  that  whereas  on  the  27th  of  October,  183fl,  by 

mises  to  B.,  a  certain  indenture  then  made  by  and  between  the  said  7!  Gutterson,  of  the 

for  B*s  quiet  one  part,  and  the  plaintiff,  of  the  other  part,  (profert)  the  said  7!  Gutterson, 

enjoyment  for  £ne  consideration  therein  mentioned,  did  demise,  unto  the  said  plaintiff, 

against  himself  '  r    .        ' 

and  all  claim-  all  those  two  messuages,  &c,  then  in  the  tenure  or  occupation  of  the  plaintiff, 
"KwThat"12  *c'»  to  no^  tne  same  unto  ^e  Ra^  Pontiff,  his  executors,  &c,  from  the 
the  impiui  25th  day  of  December  then  next  ensuing,  for  the  term  of  forty-nine  years, 
Slewed  by  wanting  ten  days,  at  the  yearly  rent  of  80/.,  &c. ;  and  the  plaintiff  did, 
the  word  "  de-  by  the  said  indenture,  covenant,  promise,  and  agree,  for  himself,  his  exe- 
estrainedby  cutors,  &c,  to  and  with  the  said  T.  Gutterson,  his  executors,  &c,  in 
•xpre«8c^e!nt  manner  following;  that  is  to  say,  that  he,  the  said  plaintiff,  his  executors,  &c, 
nant  for  quiet  should  and  would,  at  his  and  their  own  proper  cost  and  charges,  within  the 
fhatlhlTplahv  sPace  °f  one  y^1"  from  the  commencement  of  the  said  term,  take  down  and 
tier  could  not  rebuild  the  party- wall  between  the  said  two  messuages,  and  also  take  down 
former.  the  fronts  of  the  said  two  messuages,  and  rebuild  and  carry  up  new  ones,  Ac., 

supported  by  substantial,  strong  posts,  &c.  Then  followed  general  covenants, 
in  the  usual  form,  by  the  plaintiff,  to  put  the  premises  into  good  and  sub- 
stantial repair,  to  the  satisfaction  of  the  surveyor  of  the  said  7!  Gutterson, 
his  executors,  &c,  and  by  T.  Gutterson,  for  quiet  enjoyment  against  him, 
and  those  claiming  under  him  ;  the  plaintiff,  his  executors,  &c,  paying  the 
said  rent,  and  performing  the  covenant  on  his  part.  By  virtue  of  which  said 
indenture,  the  plain  tiff  afterwards,  to  wit,  on  the  said  26th  of  December,  1836, 
entered  into  and  upon  the  said  several  premises,  &c,  and  became  and  was  pos- 
sessed thereof.  (Averment  of  general  performance  by  the  plaintiff.)  And  al- 
though the  plaintiff  did,  within  the  space  of  one  year  from  the  said  25th  day  of 
December,  1836,  aforesaid,  pay,  lay  out,  and  expend  a  large  sum  of  money, 
to  wit,  the  sum  of  2,000/.  in  and  about  the  taking  down  and  rebuilding  the 
party-wall  between  the  said  two  messuages,  and  in  taking  down  the  fronts  of 
the  said  two  messuages,  &c ,  and  in  rebuilding  and  carrying  up  new  ones, 
&c,  supported  by  substantial,  strong  posts,  &c.,  and  in  putting  the  said 
premises,  &c,  into  good  and  substantial  repair  and  condition,  according  to 
the  tenor  and  effect  of  the  said  indenture ;  and  although  the  said  7!  Gut* 
terson  did  not  die  until  after  the  said  25th  of  December,  1836,  that  is  to  say, 
although  he,  the  said  T.  Gutterson,  did  not  die  until  the  10th  day  of  January, 
1837,  yet  the  plaintiff,  in  fact,  saith,  that  the  said  T.  Gutterson  had  not,  at 
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the  time  of  the  sealing  and  delivery  of  the  Raid  indenture,  or  at  any  other  Cmmm  PUku. 
time  during  his  life  time,  nor  had  they,  the  said  defendants,  at  any  time  link 

before  the  commencement  of  this  suit,  power  and  authority  to  demise  the 
said  messuages  to  the  said  plaintiff,  for  the  term  of  forty-nine  years,  wanting 
ten  days,  as  in  the  said  indenture  is  mentioned ;  by  means  of  which  said  several 
premises,  the  plaintiff  hath  lost  and  been  deprived  of  the  said  several  sums  of 
money  so  paid,  laid  out,  and  expended  by  him,  the  plaintiff,  in  and  about  the 
pulling  down,  altering,  Ac,  and  repairing  the  said  several  messuages  or  tene- 
ments so  alleged  to  be  demised  to  the  plaintiff  as  aforesaid ;  so  the  said  plaintiff, 
in  fact,  saith,  that  the  said  T.  Gutter  eon,  in  his  life  time,  although  often  re- 
quested so  to  do,  did  not  keep,  nor  have  the  said  defendants,  as  such  executors 
as  aforesaid,  since  the  death  of  the  said  T.  Gutter  son,  kept  the  said  covenants 
so  made  by  the  said  T.  Gvtterson,  for  himself,  his  executors,  &c,  with  the 
plaintiff  in  manner  and  form  as  aforesaid  ;  but  have,  and  each  of  them  hath 
hitherto  wholly  neglected  and  refused,  and  the  said  defendants  still  neglect 
and  refuse  so  to  do,  to  the  damage,  &c. 

Sptciai  demurrer,  that  the  mere  want  of  power  to  grant  the  lease  for  the 
mil  term  of  forty-nine  years  wanting  ten  days,  does  not  appear  on  the  face  of 
the  declaration  to  be  a  breach  of  the  express  covenant  declared  upon ;  that 
the  subsequent  allegations  as  to  the  loss  of  the  money  expended,  and  as  to 
the  not  keeping  and  breaking  the  covenant,  are  too  general ;  and  that  the 
supposed  breach  or  breaches,  or  what  is  alleged  as  such,  is  merely  a  state  of 
facts,  which,  though  consistent  with  the  supposition  of  there  having  been  a 
breach,  may  yet  have  arisen  without  any  breach  at  all ;  and  that  no  sufficient 
breach  is  alleged.    Joinder. 

The  marginal  note  was  as  follows :  the  point  to  be  argued  on  the  part 
of  the  defendant  is,  that  the  general  covenant  implied  by  the  word  "demise" 
is  restricted  by  the  express  covenant,  and  that  the  mere  want  of  power  to 
grant  the  lease  is  not  a  breach  of  the  express  covenant. 

The  points  to  be  argued  on  the  part  of  the  plaintiff  are,  that,  under  the 
circumstances  detailed  in  the  declaration,  the  covenant  implied  by  the  word 
"  demise,"  is  not  restricted  by  the  express  covenant,  and  that  the  want  of 
power  to  grant  a  lease,  admitted  in  these  pleadings,  is  a  breach  of  the  covenants 
set  out  in  the  declaration. 

Channell,  for  the  demurrer. — It  is  admitted  that  the  word  "demise," 
creates  an  implied  covenant  that  the  lessor  has  a  general  title ;  but  as  the 
lease  contains  an  express  covenant  for  quiet  enjoyment,  the  plaintiff  cannot 
recover  for  the  breach  of  such  implied  covenant.  This  point  was  expressly 
decided  in  Nokee'e  Com  (a),  and  Merrill  v.  Frame  (©).  He  also  referred 
to  2  Wme.  Sound,  (c). 

Bere  and  Ogle,  in  support  of  the  declaration. — There  are  two  covenants 
to  be  implied  from  the  word  «  demise,"  one  being,  that  the  lessor  has  title, 
and  the  other  for  quiet  enjoyment;  and  as  these  implied  covenants  are  c;utte 
distinct  and  separate,  the  former  of  them  is  not  restricted  by  the  subsequent 
express  covenant  for  quiet  enjoyment.  If  there  were  no  such  expreee  covenant, 

(«)  4  Rep.  80.  (c)  178  a.  n.  (a). 

(6)  4  Taunt.  329.  W  W 
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the  lessee  might  proceed  for  the  breach  of  either  of  the  implied  covenant* ;  he 
might  bring  an  action  on  the  implied  covenant  of  title,  and  recover  nominal 
damages ;  and  if  he  were  afterwards  evicted,  he  might  maintain  a  second 
action  on  the  implied  covenant  for  quiet  enjoyment.     In  the  one  case,  the 
Statute  of  Limitations  would  ran  from  the  execution  of  the  indenture;  in  the 
other,  from  the  act  of  eviction.   Holder  v.  Taylor  (d);  Fraser  v.  Skey  (e); 
Gainsford  v.  Griffith  (/) ;  Howell  v.  Richards  (g) ;  Hesse  v.  Stevenson  (A) ; 
Barton  v.  Fitzgerald  (i) ;    The  Duke  of  St.  Albans  v.  Shore  (J) ;   and 
Phillips  v.  Fielding  (k),  are  authorities   for  the  plaintiff.     In  Burnett  v. 
Lynch  (/),  Little  dale  t  J.,  said,  "  An  action  of  covenant  will  lie  by  the  lessee 
against  the  lessor  upon  the  word   '  demise?  in  the  lease ;   but  that  word 
expresses  a  covenant  in  law  on  the  part  of  the  lessor  that  he  has  good  title, 
and  that  the  lessee  shall  quietly  enjoy  during  the  term,  and  therefore,  if  the 
lessee  be  ousted  during  the  term,  an  action  of  covenant  will  lie  by  him  against 
the  lessor."     So  in  Foster  v.  Norman  (m),  Hale,  C.  J.,  said,  "  If  1  covenant 
that  I  have  lawful  right  to  grant,  and  that  you  shall  enjoy,  notwithstanding 
any  claiming  under  me,  there  are  two  several  covenants,  and  the  first  is 
general,  and  is  not  qualified  by  the  second." — [Tindal,  C.  J. — Lord  Hale 
appears  to  be  speaking  of  express  covenants.] — It  was  competent  to  the 
plaintiff  to  set  out  the  implied  covenant  according  to  its  legal  effect,  and  to 
treat  it  as  an  express  covenant ;    Saltoun  v.  Houstoun  (n).     The  case  of 
Milner  v.  Horton  (o),  seems  in  favour  of  the  defendants,  where  it  was  held 
that  covenants  in  an  indenture  of  sale,  that  the  covenantors  were  seized  of  a 
good  estate  in  fee-simple,  and  had  good  right,  &c,  to  convey,  were  qualified 
and  restricted  by  a  subsequent  covenant  for  quiet  enjoyment ;  but  that  case 
was  overruled  by  Smith  v.  Compton  (p).     Nokes's  Case,  which  was  relied 
upon  by  the  other  side,  is  not  applicable ;  that  was  an  action  upon  the  implied 
covenant  for  quiet  enjoyment,  and  it  was  held  that  such  covenant  was  re- 
strained by  the  subsequent  covenant  to  that  effect ;  and  from  the  report  of 
the  same  case  in  Croke  (q),  it  appears  that  this  was  only  the  opinion  of  C 
J.  Popham. 


Tindal,  C.  J. — I  am  of  opinion  that  the  judgment  must  be  for  the  de- 
fendant on  the  authority  of  Nokes's  Case,  as  reported  by  Lord  Coke, 
which  we  must  take  to  be  a  more  correct  report  of  the  case  than  the  one  in 
Croke  (r).    In  that  case,  the  defendant  had  demised  to  the  plaintiff  a  house 


(d)  Hob.  12. 

(e)  2  Chit.  Rep.  646 
(/)  1  Saund.  51,  58,  g. 
(#)  11  Ea.  633. 

(h)  3  B.  &  P.  565. 

(0  15  Ea.  530. 

(;)  1  H.  B1.268. 

(k)  2  H.  Bl.  123. 

(0  5  B.  &  C.  589;  8  D.  &  R.  368. 

(m)  1  Mod.  101. 

(n)  1  Bing.  433:  8  Moo.  546. 

(o)  MClel.  647. 

(p)  3  B.  &  Ad.  189. 

(q)  Nom.  Nokes  v.  J  awes, Cro.  El.  674. 

tr)  Croke  s  Reports  were  originally 
published  in  the  inverted  order  of  the 
reigns  of  Elizabeth,  James  and  Charles, 


bo  that  Cro.  Car.  was  cited  as  I  Cro., 
and  Cro.  Eliz.,  as  3  Cro.  In  Mollam 
v.  Home  (2  Keble,  316),  upon  3  Cro. 
843,  being  cited,  the  Court  paid  no  re- 
gard to  it ;  and  Keeling,  J.»  said,  "  it 
were  better  it  had  never  been  printed;" 
Mr.  Bridgman  supposes  that  this  re- 
ferred to  a  very  incorrect  edition, 
bearing  date  M,L)C,L.  However,  in 
Lord  Thane?*  trial,  Lord  Kenyan  is 
reported  to  have  said,  "  The  cases  in 
Cro.  Eliz.  are  said  not  to  be  of  such 
great  authority  as  those  in  the  latter 
part  of  Croke  s  lifetime.  I  remember 
to  have  heard  Mr.  Justice  Foster  say 
so."  (27  Sla.  Tri.  953.) 
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by  the  words  "  demise,  grant,  &c.,M  and  the  lessor  covenanted  that  the  lessee  Gmmtm  Pleas. 
should  have  quiet  enjoyment ;  the  assignee  of  the  lessee  having  been  evicted  LlNS 
by  a  stranger,  the  lessee  sued  the  lessor  in  debt  upon  a  bond  given  by  the  Steph*nbom# 
latter  to  perform  all  covenants  in  the  lease ;  the  fourth  point  resolved  in  the 
cas*\  as  reported  by  Coke,  is  this :  "  It  was  held  by  Popham,  Chief  Justice, 
and  totam  curiam,  that  the  said  express  covenant  qualified  the  generality  of 
the  covenant  in  law,  and  restrained  it,  by  the  mutual  consent  of  both  parties, 
that  it  should  not  extend  further  than  the  express  covenant,  quia  clausa 
gtneralis  non  refertur  ad  expressa,  in  this  case.  And  so  was  it  now  lately 
adjudged  in  Hammond's  Case,  in  this  Court."  The  same  point  is  thus  men- 
tioned in  Croke :  "  Foster,  not  being  a  counsel  in  the  case,  put  the  justices  in 
mind  of  one  Hammond'* 8  Case  in  this  Court,  to  be  ruled  that  an  express 
covenant  shall  take  away  the  covenant  in  law  ;  and  to  this  opinion  Popham 
inclined,  tut  the  other  judges  did  not  deliver  any  opinion  therein." 
Lord  Coke  puts  it  affirmatively,  as  having  been  so  resolved  by  the  whole 
Court;  aud  the  doctrine,  as  laid  down  by  him,  has  been  considered  law  from 
that  time  (#).  An  ingenious  argument  has  been  raised,  that  the  word 
"demise,"  contains  two  implied  covenants,  which  are  distinct  and  sepa- 
rate; the  first,  that  the  lessor  had  power  to  make  the  lease;  and  the 
st con d,  that  the  lessee  should  have  quiet  enjoyment  of  the  premises;  and 
1  am  not  prepared  to  say  that  this  may  not  be  so;  but  I  cannot  agree 
with  the  conclusion  which  has  been  drawn  from  tms  argument,  namely, 
that  both  these  implied  covenants  are  not  restrained  by  the  express  co- 
venant for  quiet  enjoyment.  Most  of  the  authorities  that  were  cited 
by  the  plaintiff,  appear  to  be  cases  of  two  express  covenants ;  and  there 
is  no  doubt  that  two  such  covenants  may  be  so  worded,  as  that  one  should 
be  separate  aud  distinct  from  the  other.  But  here  there  is  no  express  co- 
venant for  title ;  there  is  only  the  implied  covenant  arising  from  the  word 
"  demise ;"  and  I  think  that  the  subsequent  express  covenant  shews  that 
the  word  "demise"  was  not  intended  to  imply  a  covenant  for  title.  Hol- 
der v.  Taylor  was  an  action  of  covenant  by  a  lessee  against  a  lessor, 
who  had  demised  the  premises;  whereas  at  the  time  of  the  lease  made, 
the  lessor  was  not  seised  of  the  land,  but  a  stranger :  and  it  was  objected, 
that  no  action  would  lie,  because  the  plaintiff  did  not  shew  his  own  entry  and 
eviction  by  the  stranger :  "  but,"  says  the  reporter,  "  the  whole  Court  was 
of  opinion  that  an  action  did  lie ;  for  the  breach  of  covenant  was,  in  that  the 
lessor  had  taken  upon  him  to  demise  that  which  he  could  not ;  for  the  word 
dtmisi  imports  a  power  of  letting,  as  dedi  a  power  of  giving  ;  and  it  is  not 
reasonable  to  enforce  the  lessee  to  enter  upon  the  land,  and  so  to  commit 
a  trespass.  But,"  he  adds,  "  if  it  were  km  express  covenant  for  quiet  en- 
joying, there,  perhaps  it  were  otherwise."  So  that  this  appears  rather  to  be 
against  the  plaintiff  than  in  his  favour.  So  in  Fraser  v.  Skey,  there  does  not 
appear  to  have  been  any  restrictive  covenant  These  cases,  therefore,  do 
not  shew  that,  where  there  is  such  a  covenant,  an  action  will  lie  upon  the 
implied  covenant  in  law,  and  the  plaintiff's  counsel  have  failed  in  producing 

(i)  The  authority  of  the  case  upon  as  established  in   sereral  cases.      See 

thi«  point,   a*  reported  in   Coke,  was  Gainsford  v.  Griffith  (ut supra) ;  Hayes 

doubted  by  Fleming,  C.  J.,  in  Proctor  v.  Brickerstaff  i Vaugh.  126);   Brown 

i.  Juhng:m  (2  Brownl.  214),  but  it  has  v.  Brown    (1  Lev.   57) ;    Frontin  v. 

beva  since  recognized,  and  considered  Small  (2  Ld.  Raym.  1419.) 
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Common  pi**,  any  substantive  authority  in  support  of  such  a  proposition ;  and  certainly 
T^*'        the  general  understanding  in  the  profession  has  always  been  with  the  reso* 


Stephenson. 


lution  in  Nokes's  Case,  as  reported  in  Coke.    I  am  of  opinion,  therefore,  that 
we  must  give  judgment  for  the  defendant. 

Park,  J. — I  quite  agree.  Notwithstanding  the  great  research  which  has 
been  shewn  by  the  learned  counsel  for  the  plaintiff,  I  am  clearly  of  opinion 
that  the  rule  of  law,  since  the  time  of  Lord  Coke,  has  always  been  held  to 
be  such  as  it  is  laid  down  by  that  learned  person  in  his  report  of  Nokess 
Case.  It  may  be  remembered,  that  at  that  time  Coke  was  Attorney  General, 
while  Croke  must  have  been  young  at  the  bar,  as  he  did  not  become  a  judge 
till  about  twenty-five  years  afterwards.  Lord  Hale's  opinion  in  Norman  v. 
Foster,  does  not,  I  think,  make  any  difference,  for  he  certainly  appears,  as  my 
Lord  has  observed,  to  be  speaking  of  two  express  covenants. 

Vaughan,  J. — I  am  of  the  same  opinion.  It  would  be  impossible  to  give 
judgment  for  the  plaintiff  in  this  case,  without  violating  the  rule  as  laid  down 
in  Coke's  report  of  Nokes's  Case.  There  is  an  observation,  too,  at  the  close 
of  that  case,  which  would  appear  to  corroborate  the  authenticity  of  that  report, 
where  Lord  Coke  says,  "  and  there  is  great  reason  in  the  principal  case,  that 
the  particular  covenant  subsequent  should  qualify  the  general  force  of  this 
word  demist,  for  otherwise  the  particular  covenant  would  be  in  vain,  if  the 
force  of  this  word  demist  should  stand."  I  confess,  it  appears  to  me  that  there 
is  a  fallacy  in  supposing  in  the  present  case  that  there  are  two  distinct  covenants 
implied  by  the  word  "  demise;"  it  might  have  been  so,  perhaps,  if  there  bad 
been  no  express  covenant,  but  as  there  is  one  here,  I  think  that  whatever 
covenants  may  be  implied  from  the  word  demise,  they  are  restrained  by  the  sub- 
sequent express  covenant.  This  point  was  also  under  discussion  in  Merrill 
v.  Frame,  where,  in  a  similar  case  to  the  present,  Serjeant  Shepherd  argued, 
that  an  express  covenant  for  quiet  enjoyment  did  not  restrain  or  destroy  the 
implied  covenant  for  an  absolute  good  title,  which  was  contained  in  the  words 
"  demised  and  leased;9'  and  he  cited  Gainsford  v.  Griffith  to  shew  that  there 
might  be  a  distinct  general  covenant,  not  restrained  by  the  particular 
covenant.  The  Court,  however,  expressed  a  decided  opinion  against  the 
possibility  of  applying  that  doctrine  to  the  present  case.  The  rule  of  law 
was,  that  expressum  faeit  taciturn  cessare  ;  but  the  argument  of  the  plaintiff 
would  make  expressum  and  taciturn  to  mean  the  same  thing.  Upon  the 
authority  of  these  cases,  therefore,  I  am  of  opinion  that  the  implied  covenant 
in  this  case,  is  restrained  by  the  express  covenant,  and  the  judgment  must 
be  for  the  defendant. 

Coltman,  J. — It  appears  to  me,  that  there  is  a  vast  difference  between  a 
case  where  there  are  two  express  covenants,  and  one  in  which  one  of  'he 
covenants  only  is  express,  and  the  other  implied  by  law.  All  the  ca^es 
which  have  been  relied  upon  by  the  plaintiff,  from  Gainsford  v.  Griffith,  to 
Smith  v.  Compton,  seem  to  be  cases  of  express  covenants,  and  so,  I  think, 
was  Norman  v.  Foster  ;  and  in  that  view  I  entirely  agree  with  the  doctrine, 
as  there  laid  down  by  Lord  Hale.  In  this  case  it  has  been  argued,  for  the 
plaintiff,  that  an  implied  covenant  may  be  pleaded  as  an  express  covenant 
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but  if  the  defendant  were  to  plead  non  est  factum,  and  oar  present  decision  Common  Pfca* 
is  right,  the  plaintiff,  upon  that  issue,  would  fail  in  his  evidence.  We  are 
bound,  I  think,  by  Lord  Coke's  opinion.  The  word  "  demise,"  in  its  natural 
sense,  would  not  import  any  covenant ;  but  its  meaning  has  been  extended, 
by  operation  of  law,  to  imply  a  covenant,  that  the  party  demising  had  a  legal 
right  so  to  do ;  this  implied  covenant,  however,  is  liable  to  explanation,  and 
may  be  restrained  by  a  subsequent  express  covenant.  This  rule  has  never 
been  judicially  questioned,  and  it  would  be  very  dangerous  to  unsettle  it  by 
introducing  a  novel  distinction.  The  present  case  is  not  distinguishable  from 
Merrill  v.  Frame:  as  I  understand  it,  there  was,  in  that  case,  as  in  the 
present,  an  express  covenant  in  the  ordinary  form  for  quiet  enjoyment ;  the 
plaintiff,  however,  sued  upon  the  implied  covenant  raised  by  the  word  "  de- 
mise f  the  Court,  however,  upon  demurrer,  held,  that  such  implied  covenant 
was  restrained  by  the  subsequent  express  covenant,  and  gave  judgment  for 
the  defendant. 

Judgment  for  the  defendant. 


Simpson  v.  Sir  W.  R.  Clayton.  jmuii 

flOFENA  NT  against  the  defendant,  as  administrator  of  Sir  W.  Clayton,  From  1671  to 

deceased,    cum  testamento  aunexo  ;   for   that   whereas  Sir   W.   C.t  duch/of  CW»- 

(being  possessed  of  the  premises  hereinafter  mentioned  to  have  been  demised  waU  m* 

for  the  residue  of  a  term  of  ninety-nine  years,  commencing  from  the  5th  of  cesaive  leases 

March,  1777,  theretofore  granted  of  the  said  premises  (inter  alia),  under  2[tlarfet7" 

tod  by  virtue  of  certain  letters  patent,  under  the  great  seal  of  the  duchy  of  family  of  W.C, 

Cornwall  (a),  if  three  persons,  viz.,  the  said  Sir  W.  C. ;  Geo.  Clayton,  and  JJJJ  Sf^k 

James  Medwin,  the  lives  nominated  in  the  said  letters  patent,  should  so  long  fines.    In  1771 

lire ;)  by  indenture  of  the  1st  of  August,  1789,  demised  part  of  the  said  pre-  granted  by  "* 

mises  to  Ismay  and  Harrison,  for  sixty-five  years  and  one  quarter,  if  Sir  W.  letters  patent 

C,  G.  C,  and  /.  Jf.,  should  so  long  live,  at  a  rent  of  80/.  for  the  first  year,  ninety-nine 

rising  to  350/.  for  the  seventh  and  succeeding  years ;  and  Sir  W.  C  cove-  223m  faJe« 

mated  that  he,  his  executors,  and  all  other  persons  who  for  the  time  being  should  ao  long 


live.    In  17 
.    _  .    .  quarter,  if 
three  Uvea  shoufd  so  long  live:  and  covenanted,  that  if  eitner  of 'the  Uvea  should  drop  during 
the  term,  he  would  apply  for,  and  do  hit  utmost  endeavors  to  procure  a  renewal  of  the  letter* 
patent  for  another  life.    Five-sixths  of  the  interest  of  I.  and  a.  became  vested  in  the  plaintiff. 


W.  C.  demited  part  of  the  premises  to  /.  and  JEL  for  sixty-five  years  and  one  quarter,  jf  the 
uld  so  long  live :  and  covenanted,  that  if  eithe 


the  term,  he  would  apply  for,  and  do  hit  utmost  endeavors  to  procure  a  renewal  of  the  letter* 
patent  for  another  life.  Five-sixths  of  the  interest  of  I.  and  a.  became  retted  in  the  plaintiff 
In  1828  (when  the  annual  rack-rent  value  of  the  premises  was  21,0951.),  one  of  the  Uvea  dropped. 


All  ioa<iynucuMio  miuusi  iw>h-ig<ii  iuiucui  >uc  |/icuiii««  w*«  «a,v«v».  i,  vuevi  iUQii'&Buiuf'fcu« 

W.  C.  applied  for  a  renewal,  but  the  duchy  demanding  a  fine  of  64^210/.,  he  refuted  to  pay  it, 
and  in  1833  presented  a  petition  of  right,  and  afterwards  filed  a  bill  against  the  Lords  of  the 
Treasury,  which  waa  ultimately  dismissed.  The  other  two  lives  dropped  pending  the  suit.  In 
an  action  upon  the  abore  covenant  against  the  administrator  of  W.  C.,  held — 

First,  that  the  fine  wat  properly  calculated  on  the  rack-rent,  and  not  on  the  receipts  of  the 
lessee. 

Secondly,  that,  the  fine  demanded  not  being  unreatonaole,  there  Had  been  a  breach  of  cove- 
nant incurred  by  the  non-payment  thereof. 

Thirdly,  that  the  covenant  ran  with  the  land. 

Fourthly,  that  the  covenant  could  be  apportioned,  so  as  to  enable  the  plaintiff  as  assignee  of 
five- sixths  of  the  premise*,  to  sue  thereon. 

(a)  The  duchy  has  no  great  seal  of  the  seal  of  the  Court  of  Exchequer  (see 

its  own.     When  the  duchy  is  vested  in  1  Car.  l.c.2,8.1);  when  in  the  Prince  of 

the  Crown,  the  duchy  leases  are  granted  Wales,  the  leases  are  granted  under  his 

under  the  great  seal  of  the  kingdom,  or  great  or  privy  seal  (see  33  G.  3,  c.lxxviii). 
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Common  Phot,    should  be  entitled  to  the  said  letters  patent,  and  the  premises  thereby  demised 
in  order  to  confirm  the  said  term  thereby  granted  in  the  said  premises  to  /. 
and  H.y  their  executors,  &c,  absolutely  should  and  would,  from  time  to  time, 
when  either  of  them,  the  said  Sir  W.  C,  G.  C,  and  /.  M.,  or  any  other 
person  whose  life  should  be  nominated  and  appointed  in  any  future  letters 
patent,  in  his  or  their  place  or  stead,  should  happen  to  die  during  the  said 
term  of  sixty-five  years  and  one  quarter,  apply  for,  and  do  his  and  their 
utmost  endeavors  to  procure  a  renewal  or  renewals  of  such  letters  patent 
for  another  life  or  lives:   so  as  the  said  /.  and  //,  their  executors,  &c, 
might  hold  and  enjoy  the  premises  thereby  demised  for  the  whole  of  the  said 
term  of  sixty-five  years  and  one  quarter  of  a  year  thereby  demised,  subject 
only  to  the  rents  and  covenants,  &c,  and  without  the  said  /.  and  //.,  their 
executors,  &c,  being  compelled,  or  compellable,  or  liable  to  pay  any  part  of 
the  fine  or  fines  that  should  be  paid  on  such  renewal.    Covenant  for  quiet 
enjoyment.     The  declaration   then  stated  the  entry  of  the   lessees,  and 
several  mesne  assignments,  by  which  five-sixths  of  the   premises  became 
vested  in  the  plaintiff;  that  on  the  11th  of  October,  1828,  G.  C.  died;  that 
on  the  28th  of  July,  1833,  /.  M.  died;  and  that  on  the  26th  of  January, 
1834,  Sir  W.  C.  died.     Breach,  that  Sir  W.  C,  in  his  lifetime,  did  not,  either 
on  the  death  of  G.  C,  or  /.  M.,  in  order  to  confirm  the  said  term  granted  in 
the  said  premises  to  /.  and  H.,  absolutely  apply  for  and  do  his  utmost  en- 
deavors to  procure  a  renewal  of  the  said  letters  patent  for  another  life  or  lives, 
so  as  the  plaintiff  might  hold  and  enjoy  the  said  demised  premises  for  the  whole 
of  the  said  term  of  sixty-five  years  and  one  quarter,  subject  only  to  the 
rents,  &c,  but  wholly  neglected,  &c. ;  that  thereupon,  and  by  reason  thereof, 
and  on  the  death  of  the  said  Sir  W.  C,  the  said  term  granted  to  /.  and  H. 
ceased,  and  became  and  was  ended  and  determined:  by  means  of  which 
several  premises  the  plaintiff  lost  and  was  deprived  of  all  the  rents,  profits, 
benefits  and  advantages  which  would  have  arisen  and  accrued  to  him  from 
the  performance  of  the  covenant  of  Sir  W.  C.  in  that  behalf. 

Plea,  that  Sir  W.  C.  did,  on  the  death  of  G.  C.  and  /.  M.,  respectively,  in 
order  to  confirm  the  said  term  granted  in  the  premises  to  /.  and  //.,  abso- 
lutely apply  for  and  do  his  utmost  endeavors  to  procure  a  renewal  of  the 
said  letters  patent  for  another  life  and  lives. 

The  case  was  turned  into  a  special  verdict,  which  stated,  that  between  the 
years  1671  and  1765,  seven  leases  of  the  property  in  question  had  been 
successively  granted  by  the  duchy  of  Cornwall  to  the  Clayton  family,  for 
terms  not  exceeding  thirty-one  years ;  the  first,  for  a  fine  of  288/.,  and  a  rent 
of  50/. ;  the  second,  for  a  fine  of  532/.  6*.,  and  a  rent  of  50/. ;  the  third,  for 
a  fine  of  350/.,  and  a  rent  of  16/.  10*.  9  J.  (the  residue  of  the  50/.  rent  having 
been  discharged  for  a  fine  of  234/.  4s.) ;  the  fourth,  for  a  fine  of  354/.,  and  a 
rent  of  16/.  10*.  9d. ;  the  fifth  and  sixth,  for  the  same  fine  and  rent;  and  the 
seventh,  for  a  fine  of  690/.,  and  a  rent  of  16/.  10*.  9d. 

In  1776,  a- private  Act  was  passed,  entitled  M  An  Act  to  enable  W.  Clay- 
ton, Esq.,  during  his  life,  and  the  guardians  of  his  infant  children,  after 
his  decease,  to  make  building  and  improving  leases  of  certain  lands  and 
premises,  part  of  the  manor  of  Kennington,  in  the  county  of  Surrey,  held  by 
letters  patent  of  the  duchy  of  Cornwall,  and  to  raise  money  for  the  pay- 
,ment  of  the  fines  and  expences  of  renewing  the  said  letters  patent,  and  for 
defraying   the  expences   to   attend   the  granting  building  and   improving 
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by  which,  after  reciting,  (inter  alia)  that  the  said  premises  held  ConmonPUas. 
under  the  before-mentioned  letters  patent,  were  then  let  to  divers  tenants  at 
rack  rents,  by  and  under  leases  for  se  eral  terms  of  years,  at  several  yearly 
rents,  amounting  in  the  whole  to  the  yearly  rent  of  327/. ;  that  other  parts  of 
the  property  were  let  to  tenants  at  will,  at  the  yearly  rent  of  31/.;  that  it 
was  apprehended  and  believed  that  many  persons  would  be  willing  to  enter 
into  contracts  for  and  take  leases  in  possession  or  reversion  of  many  parts  of 
the  said  premises,  for  the  purposes  of  building  or  improvements,  and  would 
pay  considerable  improved  yearly  rents  for  the  same;  that  some  of  the 
tenants  might  be  willing  to  surrender  their  then  present  lease  or  leases  upon 
reasonable  satisfaction  being  made  to  them  for  the  same,  which  would  be 
amply  compensated  by  the  great  increase  of  rent  such  building  lease  or  leases 
would  produce ;  that  the  said  W.  C.  had  applied  to  the  Lords  of  his  Majesty  $ 
Treasury  to  accept  of  a  surrender  of  the  then  present  lease,  and  for  the  grant 
of  a  new  lease  for  the  term  of  ninety -nine  years,  determinable  at  the  end  of 
three  lives,  which  their  lordships  had  agreed  to  do ;  it  was  enacted,  amongst 
other  things,  that  it  should  and  might  be  lawful  to  and  for  the  said  W.  C.  the 
elder,  and  others  specified  in  the  Act,  from  and  after  the  obtaining  of  the  said 
letters  patent  or  lease  from  his  Majesty,  for  the  term  of  ninety-nine  years, 
determinable  as  aforesaid,  from  time  to  time  to  demise,  or  to  contract  for 
the  demising,  all  or  any  part  of  the  said  premises,  unto  any  person  or  persons 
who  should  be  willing  to  build  upon,  or  in  any  other  manner  improve 
the  same,  for  any  term  or  number  of  years,  in  possession  or  reversion, 
not  exceeding  ninety-nine  years,  to  be  computed  from  the  5th  of  April, 
1776,  determinable  on  the  dropping  of  such  lives  as  should  be  men- 
tioned and  contained  in  the  said  letters  patent,  or  lease  so  intended  to 
be  granted ;  so  as  upon  every  such  lease  there  should  be  reserved  and 
made  payable,  during  the  continuance  thereof,  the  best  and  most  improved 
yearly  rent  or  rents  that  could  be  reasonably  had  or  obtained  for  the 
same,  and  so  as  no  fine  or  income  should  be  taken  for  the  same ;  that  it 
should  and  might  be  lawful  to  and  for  the  said  W.  C.  the  elder  to  enter  into 
a  covenant  in  all  or  any  of  the  leases  to  be  by  him  respectively  granted  by  virtue 
of  the  said  Act,  that  he,  and  all  other  persons  claiming  under  him,  should  and 
would,  from  time  to  time,  and  as  often  as  occasion  should  be  or  require,  apply 
for  and,  in  ease  the  same  could  be  obtained  on  reasonable  terms,  procure 
such  a  renewal  of  the  said  lease  or  letters  patent  as  should  from  time  to  time 
enable  him  or  them  to  complete  and  make  up  the  full  term  for  years  which 
should  be  so  granted  or  be  contracted  to  be  granted  ;  and  that  so  often  as  the 
said  premises  should  be  renewed  by  the  said  W.  C.  the  elder,  or  by  any  other 
person  or  persons  claiming  under  him,  he,  the  said  W.  C.  the  elder,  or  such 
other  person  who  for  the  time  being  should  procure  such  renewal  of  the 
said  lease  or  letters  patent,  should  and  would,  upon  the  request  of  any  person 
who  for  the  time  being  should  be  entitled  to  the  term  of  years  then  sub* 
stating  in  such  lease  as  should  be  so  granted  by  the  said  W.  C.  the  elder, 
grant  to  him  or  them  such  further  or  other  lease  or  term  for  years  of  and  in 
the  respective  premises  so  leased  by  the  said  IV,  C.  the  elder,  as  would,  from 
time  to  time,  make  up  his  term  or  number  of  years  the  full  and  complete 
term  or  number  of  years  which  in  and  by  such  original  lease  so  to  be  granted 
by  the  said  W.  C.  the  elder,  should  be  or  be  agreed  to  be  granted,  so  as  the 
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Ommon  Pleat,  person  requesting  such  further  lease  should  pay  unto  the  person  who  should 
Simpsoh       nave  procured  such  renewed  lease  or  letters  patent  as  aforesaid,  such  sum  of 
»•  money  as  should  be  an  equal  share  of  the  fine  or  fees  which  should  have  been 

paid  for  procuring  such  renewed  lease  or  letters  patent,  in  such  proportion 
as  the  annual  rent  of  the  premises  to  be  comprised  in  such  further  lease,  should 
bear  to  the  annual  rent  of  the  whole  of  the  said  premises  to  be  comprised  in 
such  renewed  lease  or  letters  patent ;  save  and  except  as  to  such  fine  and 
fees  as  should  be  paid  for  any  renewal  or  renewals  of  the  said  lease  or  letters 
patent  which  should  be  procured  within  the  last  twenty  years  of  such  term 
or  terms  as  should  be  granted  or  be  contracted  to  be  granted  by  the  said  W. 
C.  the  elder.  And  the  said  Act  empowered  W.  C.  the  elder  to  borrow  money, 
on  mortgage,  to  reimburse  himself;  so  much  money  as  he  should  pay  or  lay 
out  for  the  fine  or  fees  to  be  paid  for  granting  or  renewing  the  said  therein- 
before mentioned  lease  or  letters  patent  from  his  Majesty. 

By  letters  patent  of  the  5th  of  March,  1777,  in  consideration  of  the  sur- 
render of  the  former  letters  patent,  and  of  a  fine  of  468/.,  and  a  rent  of 
IB/.  10*.  9rf.,  the  officers  of  the  Crown,  during  the  minority  of  the  then  Prince 
of  Wales,  demised  and  granted  the  premises  to  trustees  for  the  Clayton 
family  for  ninety-nine  years,  if  W.  C,  G.  C,  and  /.  M.  should  so  long  live. 

The  value  of  the  interest  surrendered  by  JV.  C,  as  part  consideration  lor 
the  granting  of  the  new  letters  patent,  was,  in  the  then  present  money,  equal 
in  value  to  a  sum  of  1008/.  18*.,  payable  nineteen  years  thereafter;  that  is 
to  say,  at  the  expiration  of  the  term  surrendered  by  W.  C,  as  aforesaid. 

Divers  demises  and  leases,  in  all  twenty-five  in  number  (one  of  the  leases 
having  been  made  by  the  said  W.  C,  in  the  Act  of  Parliament  mentioned,  in 
pursuance  of  the  power  and  authority  thereby  given  him,  and  containing 
the  covenant,  on  the  part  of  the  lessor,  to  apply  for  a  renewal,  and,  on  the 
part  of  the  lessee,  to  contribute  to  the  fine  to  be  paid  on  such  renewal  as  in 
the  Act  mentioned,  and  the  remaining  twenty-four  of  the  said  leases,  in- 
cluding therein  the  lease  to  /.  and  /?.,  in  the  declaration  mentioned,  having 
been  made  by  Sir  W.  C,  after  he  became  entitled  to  the  rents  and  profits  of 
the  estate  and  premises  as  aforesaid,  and  each  of  the  leases  containing  the 
like  covenant  for  renewal,  and  being  a  demise  of  a  certain  part  of  the  premises 
mentioned  and  comprised  in  the  letters  patent  for  a  term  of  years  therein 
mentioned,  determinable  as  therein  mentioned),  were  duly  granted ;  and  by 
the  several  leases  aforesaid,  the  whole  of  the  premises  mentioned  and  com- 
prised in  the  letters  patent  were  demised  and  leased. 

The  terms  created  by  the  said  leases  were  generally  for  long  terms  of  years ; 
ranging  from  ninety-seven  to  twenty-four  years ;  and  were,  with  the  exception 
of  the  last-mentioned  one,  respectively  subject  to  be  determined  by  the  death 
of  W.  C,  G.  C,  and  «/.  M.,  in  the  declaration  mentioned ;  at  the  time  of  this 
action,  one  only  of  the  terms  for  which  the  leases  were  granted  (vit.,  the  said 
term  of  twenty-four  years),  had  expired  or  run  out  by  effluxion  of  time,  or 
had  ceased  or  determined  otherwise  than  by  the  deaths  of  the  three  before- 
named  parties ;  and  but  for  the  same  deaths,  the  terms  so  granted,  except  as 
aforesaid,  would  have  continued  for  many  years.  The  total  amount  of  rent 
or  income  which,  during  the  existence  of  the  said  terms  of  years,  was  or 
could  be  received  by  Sir  W.  C.  from  the  prenises  comprised  in  the  letters 
patent,  was  the  annual  sum  of  1238/.  7s,  6V 
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Of  the  twenty-fire  leases,  nine  were  granted  previous  to  the  lease  to  /.  Common  PUas. 
and  H^  and  fifteen  subsequently  thereto.  Six  of  such  leases  were  granted  at 
peppercorn  rents,  and  in  one  other  of  the  leases,  comprising  one-sixth  part  of 
the  whole  premises  demised  by  the  letters  patent,  there  was  contained  a 
covenant,  on  the  part  of  the  lessee,  to  pay  an  equal  share  of  the  fine  and  fees 
to  be  paid  on  any  renewal  of  the  said  letters  patents,  in  such  proportion  as 
the  annual  rent  of  the  premises  demised  to  such  lessee  bore  to  the  annual 
rent  of  the  whole  of  the  premises  comprised  in  the  letters  patent,  with  a  cove- 
nant, on  the  part  of  such  lessee,  to  build  houses.  In  three  other  of  the  leases 
there  was  contained  a  covenant  to  contribute  one-twentieth  part  of  the  fine 
to  be  paid  upon  any  renewal  of  the  said  letters  patent.  Eight  of  the  leases, 
prior  in  date  to  the  lease  to  /.  and  H.,  were  granted  in  consideration  of  contracts 
to  cover  the  whole  frontage  of  the  land  thereby  demised,  with  good  and  sub- 
stantial dwelling  houses.  The  fifteen  leases  granted  subsequently  to  the 
lease  to  /.  and  H.9  were  also  granted  in  consideration  of  contracts  to  build 
nouses. 

On  the  29th  of  September,  1791,  Sir  W.  C.  received  a  fine  of  1200/.,  as 
the  consideration  for  granting  one  of  the  leases  ;  and  on  the  23d  of  September, 
1802.  a  fine  of  1400/.,  as  the  consideration  for  granting  one  other  of  the  leases ; 
such  two  last-mentioned  leases  being  two  of  the  leases  above-mentioned  to 
have  been  granted  at  peppercorn  rents. 

The  plaintiff  was  in  no  wise  party  to  or  cognizant  of  any  such  leases,  or  the 
terms  and  conditions  thereof,  save  the  said  lease  in  the  declaration  men- 
tioned. 

Sir  W.  C,  on  the  1st  of  August,  1789,  by  an  indenture  of  lease  then  made 
between  him,  of  the  one  part,  and  /.  and  //.,  of  the  other  part,  did  demise, 
Ac,  unto  the  said  /.  and  H.,  their  executors,  &c,  certain  parcels  of  land,  in 
the  indenture  and  in  the  declaration  particularly  described,  and  on  the  terms 
and  conditions  in  the  declaration  mentioned. 

By  divers  meene  conveyances  and  assurances,  five-sixth  parts  of  the  estate 
and  interest  of  the  said  /.  and  H.  in  the  premises  demised  under  the  said 
indenture  of  the  1st  of  August,  1789,  vested  in  the  plaintiff 

On  the  11th  of  October,  1828,  G  C,  one  of  the  lives  named  in  the  letters 
patent,  died. 

On  the  1 7th  of  October,  1828,  Sir  W.  C.  applied  to  the  Crown  for  a  renewal, 
which  application  was  frequently  repeated;  and  in  September,  1831  (the 
death  of  George  the  4th  having  intervened),  the  Crown,  in  reply  to  Sir  W. 
Cs  application,  demanded  a  fine  of  46,917/.  and  a  rent  of  1000/.  a  year; 
or  a  fine  of  64,210/.  without  a  rent. 

This  demand  was  resisted  as  unreasonable :  two  memorials  were  sent  in,. 
signed  by  the  plaintiff  and  other  sub-lessees,  shewing  the  hardship  of  their 
case,  and  a  fine  of  30,000/1  was  offered  by  them ;  this  being  refused,  Sir  W. 
C,  in  March,  1833,  presented  a  petition  of  right ;  but  the  Attorney  General 
objecting  to  that  course  of  proceeding,  and  consenting  to  become  a  defendant 
in  a  bill  m  Chancery,  a  bill  was,  in  July,  1833,  filed  by  the  said  Sir  W. 
C.  against  the  Attorney  General,  whereby  it  was  alleged  as  a  custom  "  that  the 
manor  of  Kenmngton,  with  the  demesne  lands  situate  in  or  near  the  parish  of 
Lambeth,  in  the  county  of  Surrey,  is  parcel  of  the  possessions  of  the  duchy  of 
Cornwall,  and  such  demesne  lands  are,  and  have  been,  usually  granted  or  demised 
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ConummPUa$.  for  terms  of  yean,  at  fixed  annual  rents ;  and  such  leases  have  been  constantly 
renewed  at  fines  which  have  hitherto  been  assessed  in  a  certain  and  estab- 
lished manner;  that  such  grants  or  demises  of  the  said  demesne  lands 
have  been  at  all  times  made  to  a  few  persons  only,  who  thereby  become  and 
are  the  chief  or  immediate  tenants  to  the  duchy  of  Cornwall,  but  by  whom 
the  lands  have  been  again  usually  demised  or  sub-let,  in  small  portions,  to 
under  tenants  ;  that  large  portions  of  such  demesne  lands,  and  particularly 
such  parts  thereof  as  are  hereinbefore  described,  were  originally  of  very  little 
or  no  value,  being  marshy  and  wholly  uncultivated,  and  requiring  a  great 
expenditure,  to  an  amount  exceeding  the  full  value  thereof,  before  the  same 
could  be  made  applicable  to  any  useful  purpose ;  that,  in  consequence  thereof, 
and  in  order  to  promote  the  cultivation  and  draining  and  improvement  of  the 
said  lands,  and,  at  the  same  time,  to  provide  for  a  just  correspondent  increase 
of  the  revenue  of  the  said  duchy,  a  certain  fixed  tenure  or  mode  of  letting 
(the  date  and  commencement  of  which  are  unknown),  was  introduced,  and 
has  been  uniformly  established  and  adhered  to ;  whereby  the  said  lands  have 
been  from  time  to  time  let  to  the  tenants  and  their  assigns,  at  certain  small 
fixed  annual  rents,  and  such  leases  have  been,  from  time  to  time,  renewed,  on 
payment  of  reasonable  fines,  ascertained  by  a  certain  fixed  mode  of  calcula- 
tion, which  fines  have,  in  all  cases,  never  exceeded  the  amount  of  two  years* 
gross  rent,  and  deducting  one  third  for  repairs  and  other  out-goings,  or  what 
was  deemed  equivalent  thereto,  one  and  a  half  year  s  net  annual  value  of  the 
lands  demised  j  and  thus  the  tenants,  having  a  certain  established  right,  were 
encouraged  to  improve  the  said  estates,  and  the  duchy  derived  the  benefit 
thereof  in  the  augmented  fines  of  successive  renewals ;  that,  pursuant  to  such 
custom,  portions  of  such  demesne  lands  hereinafter  described,  have,  from  a 
period  beyond  memory,  from  time  to  time,  been  granted  and  demised  by  the 
Duke  of  Cornwall  for  the  time  being,  to  persons  under  whom  the  ancestors  of 
the  plaintiff  derived  title,  and  to  the  plaintiff  and  his  ancestors,  for  terms  of 
years,  and  that  in  all  such  leases  a  rent,  then  called  and  being  an  ancient 
yearly  rent  of  16/.  10*.  9d.t  has  been  constantly  reserved  and  made  payable, 
and  such  leases  have,  according  to  the  custom,  been  renewable,  and  have,  in 
fact,  from  time  to  time,  been  renewed,  in  consideration  of  the  payment,  at 
each  renewal,  of  a  reasonable  fine  or  premium,  which  has  been  uniformly 
calculated  and  assessed  according  to,  or  in  conformity  with,  such  established 
rule  or  standard  as  aforesaid." 

In  the  same  month  of  July,  after  the  bill  was  filed,  /.  M.  (another  of  the 
lives  mentioned  in  the  letters  patent),  died. 

The  Lords  of  the  Treasury  put  in  their  answer  to  the  bill,  but  before  the 
cause  could  be  heard  (viz.,  in  January,  1834),  Sir  W.  C.  (the  third  life), 
died.  A  bill  of  revivor  was  filed  by  his  administrator ;  and  the  said  suit, 
and  the  matters  thereof  were,  on  the  29th  of  May,  1834,  brought  before 
the  Court  of  Chancery  for  hearing  and  determination,  by  or  on  behalf  of 
Sir  W.  R.  C.  (the  present  defendant),  upon  a  motion  for  an  injunction  to 
restrain  the  defendants  in  the  said  suit  from  granting  leases  of  the  said 
property,  which  had  been  formerly  held  by  Sir  W,  C,  and  of  which  the 
premises  demised  by  the  indenture  of  the  1st  of  August,  1789,  formed 
part. 

On  the  11th  of  June,  1834,  the  Lord  Chancellor  gave  judgment  agaimt 
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Sir  W.  C?$  claim  to  a  renewal  of  the  letters  patent,  and  dismissed  the  motion,  Common  Pleas. 
but  without  costs  (5). 

No  other  persons  were,  either  before  or  after  the  making  of  the  indenture 
of  the  1st  of  August,  1789,  nominated  in  any  letters  patent  granted  from 
the  duchy  of  Cornwall,  in  the  place  of  G.  C,  /.  M.,  or  Sir  W.  C,  or  either 
of  them,  and  upon  the  death  of  Sir  W.  C,  as  hereinbefore  mentioned,  the 
terms  respectively  granted  by  the  letters  patent  of  the  5th  of  March,  1777, 
and  by  the  before-mentioned  indenture,  ceased  and  determined. 

All  the  various  proceedings  taken  by  Sir  W.  C.  down  to  the  time  of  the 
Lord  Chancellor's  judgment,  on  the  1 1  th  of  June,  1834,  were  sanctioned  by 
th»  plaintiff. 

The  annual  rack-rent  value  of  the  premises  demised  by  the  letters  patent, 
was,  at  the  time  of  the  death  of  G.  C.  in  October,  1828,  21,095/.,  and  if  the 
fine  so  demanded  by  the  duchy  of  Cornwall  for  a  renewal  of  the  letters 
patent,  ought  to  be  calculated  on  the  annual  value  of  the  premises,  taken  at 
a  rack-rent,  the  jury  found  that  the  fine  demanded  in  September,  1831,  was, 
on  suck  calculation,  a  reasonable  fine. 

That  one  moiety  of  the  rents  received  by  Sir  W.  C,  annually  laid  by,  would 
exceed  the  fine  demanded  by  the  duchy  of  Cornwall  at  the  time  the  same 
was  so  demanded ;  and  the  value  of  the  fines  of  1 200/.  and  1 400/.,  paid  to 
Sir  W.  C.  as  a  consideration  for  the  granting  of  two  leases,  as  aforesaid,  would, 
at  the  like  period,  if  they  had  accumulated  at  the  rate  of  4  per  cent,  per  an- 
num., amount  to  the  sum  of  9001/. 

That  Sir  W.  C.  was  always  ready  and  willing  to  take,  and  that  he  offered 
to  his  Majesty's  special  commissioners  for  managing  the  affairs  of  the  duchy 
of  Cornwall,  to  take,  and  that  he  used  his  best  endeavours  to  obtain  a  re- 
newal of  the  letters  patent  for  another  life  or  lives,  upon  the  terms  stated  in 
the  memorials  presented,  and  in  the  bill  filed  in  the  Court  of  Chancery  on  his 
behalf,  and  to  pay  for  the  said  renewal  a  fine,  to  be  estimated  in  any  of  the 
modes,  or  upon  any  of  the  principles  pointed  out  and  stated  on  behalf  of 
Sir  W.  C.  in  the  said  memorials,  or  the  said  bill. 

That  Sir  W.  C.  did,  on  the  death  of  G.  C.  and  /.  M.  respectively  in  order 
to  confirm  the  term  granted  to  /.  and  H.,  absolutely  apply  for  and  do  his 
utmost  endeavours  to  procure  a  renewal  of  the  letters  patent  for  another  life 
and  lives,  so  that  the  plaintiff  might  have  and  enjoy  the  said  demised  pre- 
mises for  the  whole  of  the  said  term  of  sixty-five  years  and  one  quarter,  subject 
only  to  the  rents  and  covenants  in  the  indenture  contained,  according  to  the 
tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture,  and  of  the 
said  covenant  of  Sir  W.  C.  by  him  in  that  behalf  made ;  unless  it  was  in- 
cumbent on  him,  in  point  of  law,  to  pay  the  fine  required  by  the  duchy,  or 
to  do  any  other  act  or  acts  than  those  by  the  jurors  above  stated.  But 
whether  or  not,  &c. 

The  points  marked  for  argument  were  as  follows  :— 

On  the  part  of  the  plaintiff,  it  will  be  contended, 

First,  That  the  covenant  stated  in  the  declaration,  is  to  be  construed 
without  reference  to  former  letters  patent,  or  to  any  other  leases,  and  that 
neither  those  letters  patent  or  leases  are  evidence  in  the  cause.     ^ 

(b)  See  note  (6),  post,  p.  312. 
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Secondly,  That  Sir  W.  Clayton,  by  his  covenant  to  use  his  utmost  en- 
deavors to  obtain  a  renewal,  was  bound  to  pay,  or  to  offer  to  pay,  such  a 
fine  as  that  renewal  was  marketabiy  worth,  upon  the  respective  deaths  of 
George  Clayton  and  James  Medwin. 

Thirdly,  That  the  fine  so  to  be  paid,  was  properly  calculated  on  the  annua1 
rack-rental,  or  improved  value  of  the  property  held  under  the  letters  patent, 
and  therefore,  it  was  incumbent  on  Sir  W.  Clayton  to  pay  the  fine  demanded 
by  the  duchy  on  the  12th  of  September,  1831,  and  that  he  broke  his  covenant 
by  omitting  to  do  so. 

Fourthly,  That  Sir  W.  Clayton  likewise  broke  his  covenant  upon  the  death 
of  James  Medwin,  by  omitting  to  propose  to  the  duchy  proper  terms  for  a 
renewal  of  the  letters  patent,  and  by  persisting  in  useless  and  vexatious 
litigation. 

The  defendant  will  contend  that  the  question  whether  Sir  W.  Clayton  did, 
on  the  death  of  G.  Clayton  and  /.  Medwin,  respectively,  apply  for  and  do 
his  utmost  endeavours  to  procure  a  renewal  of  the  letters  patent  in  t,ne 
declaration  mentioned,  so  that  the  plaintiff  might  have  and  enjoy  the  demised 
premises  for  the  whole  of  the  term  of  sixty-five  years  and  one  quarter,  subject 
only  to  the  rents  and  covenants  in  the  lease  contained  (being  the  only  issue 
raised  by  the  pleadings),  was  and  is  a  question  of  fact  for  the  determination 
of  the  jury ;  that  the  jury  have  found,  as  a  matter  of  fact,  that  the  said 
Sir  W.  Clayton  did  so  apply  for,  and  did  his  utmost  endeavours  to  procure 
a  renewal  of  the  said  letters  patent,  according  to  his  covenant,  unless  it  was 
incumbent  on  him,  in  point  of  law,  to  pay  the  fine  required  by  the  duchy, 
or  to  do  any  other  act  or  acts  than  those  by  the  jurors  in  their  verdict  stated ; 
that  it  was  not  incumbent  on  Sir  W.  Clayton,  in  point  of  law,  to  pay  the 
fine  demanded  by  the  duchy,  or  to  do  any  other  act  or  acts  than  those  by  the 
iurors  found.  And  further,  that  the  acts  done  by  Sir  W.  Clayton,  as  found 
by  the  jurors,  shew  a  sufficient  performance  of  the  covenant  to  entitle  the 
defendant  to  the  judgment  of  the  Court  upon  the  special  verdict 

Failing  in  this,  the  defendant  will  contend  that  the  judgment  must  be 
arrested ; 

First,  because  the  covenant  declared  on  is  not  a  covenant  which  runs 
with  the  land,  so  as  to  enable  the  plaintiff,  as  assignee  of  the  tern?,  to  sue 
for  a  breach  of  that  covenant. 

Secondly,  because  it  appears,  by  the  declaration,  that  the  plaintiff  was 
possessed  of  a  part  only ;  viz.,  of  three  undivided  fourth  parts,  and  of  one 
third  part  of  the  remaining  fourth,  and  not  of  the  entirety  of  the  demised 
premises  for  the  term  granted ;  whereas  the  assignee  of  a  part  only  of  the 
demised  premises  cannot,  by  law,  sue  alone  for  a  breach  of  the  covenant  in 
question,  which  cannot  be  apportioned. 

In  Easter  Term,  the  case  was  argued  by  the  Recorder  (the  Hon.  C. 
E.  Law ;  with  whom  were  Wilde,  Serjt,  and  Shee),  for  the  plaintiff;  and 
Piatt,  Q.  C.  (with  whom  were  Thesiger,  Q.  C,  and  Channell),  for  the  de- 
fendant. 

Upon  the  question,  whether  the  fine  was  properly  calculated  on  tit 
improved  value,  Halton  v.  Hassel  (o),  was  cited  for  the  plaintiff  and 


(c)  2  Stra.  1042. 
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Wilson  r.  Hoare  («f),   for*  the  defendant.      As  to  whether  the   covenant  Common  Pleat. 
declared    on    was   a   covenant    running    with    the   land,   fur   the  plaintiff 
were  cited  Moore,  159  («),  the  second  resolution  in  Spencer's  Case  (/), 
The  case  of  The  Prior,  there  referred  to  (^),  Isteed  v.  Stoneley  (A),  Bally 


Simpson 

v. 
Clayton. 


(<0  2  B.  &  Ad.  350. 

(e)  u  Hit,,  26  El.,  Gawdy  moved,  on 
the  Statute  of  32  H.  8  (c.  34),  which 
enables  grantees  of  reversions  to  enter 
fur  (non-performance  of)  conditions, 
and  to  bring  actions  of  covenant:  and 
also  enables  the  tenants  of  particular 
estates  to  have  an  action  of  covenant 
against  the  said  grantees.  The  ques- 
tion was,  if  a  lessee  for  life  covenant 
for  himself,  his  executors,  and  adminis- 
trators, to  build  a  wall  within  his  term, 
and  afterwards  he  assign  over  his  es- 
tate, if  the  grantee  of  such  reversion,  or 
the  grantor  shall  have  (an  action  of) 
covenant  against  the  assignee;  and  they 
all  agreed  so  (that  such  action  would 
lie),  for  Meade  said,  that  the  Statute 
is,  that  the  grantees  shall  have  the  like 
remedies,  by  entry  or  action,  against 
the  assignees,  &c,  as  they  might  (have) 
against  the  lessees  themselves.  And 
notwithstanding  that  the  covenant  want 
the  word  assign* ;  yet  each  assignee,  by 
the  acceptance  of  the  possession,  has 
made  himself  subject  to  all  the  covenants 
concerning  the  land,  but  not  to  col- 
lateral covenants  ;  and  covenants  of 
repairs  and  building  of  walls  or  houses, 
are  covenants  inherent  to  the  land,  with 
which  the  assignee,  (even)  without  spe- 
cial words,  shall  be  charged.  Also 
Gawdy  remembered  a  case  which  was 
now  lately  adjudged  in  the  Common 
Bench,  where  a  lessor  for  years  cove- 
nanted in  his  lease  that,  at  the  end  of 
the  term,  he  would  make  a  new  lease  to 
the  lessee  or  his  assignees,  and  after" 
wards  granted  over  his  reversion,  and 
at  the  end  of  the  term  the  lessee  brought 
covenant  against  the  grantee,  to  which 
also  alt  the  justices  and  scrjeants 
agreed.""  This  case  was  cited  at  the 
bar  for  the  principle  contained  in  it, 
which  is  here  printed  in  italics:  the 
case  itself  would  appear  to  be  the  same 
a»  that  which  is  reported  in  5  Rep.  16, 
a,  under  the  name  of  Spencers  Vase ; 
that  case,  however,  is  said  to  have  been 
dVctded  in  Easter,  25  El.,  and  the  Court 
there  are  said  to  have  resolved  that  the 
action  would  not  lie  against  the  as- 
signee (not  being  named),  because  the 
covenant  concerned  a  thing  not  in  esse 
at  the  time  of  the  demise  made. 

(/)  5  Rep.  16,  a. 

(g)  Cited  from  42  E.  3.  3. 

(k)  1  Anders.  82:  "  Thotnas  Isteed, 


executor  of  Joan  Isteed,  executrix  of 
Richard  Isteed,  brought  an  action  of 
covenant  against  Richard  Stoneley, 
assignee  of  Jeffery  Morley%  assignee  of 
the  Queen,  sister  and  heir  of  Queen 
Mary,  sister  and  heir  of  King  Edward, 
son  and  heir  of  King  Henry,  assignee 
of  the  prior  and  convent  of  St  Pan- 
crace,  of  Lewes,  and  declared  that  the 
said  prior,  by  his  deed  indented,  dated, 
&c,  demised  to  the  said  Richard  Isteed, 
the  land  named  Newik  Wood,  for  a 
term  of  fifty  years;  and  in  the  same 
indenture,  he  granted  as  follows:  to 
wit,  and  further^  the  said  prior  and 
convent  have  granted,  for  themselves 
and  their  successors,  that  it  should  be 
lawful  for  the  said  Richard  Isteed  and 
his  assigns,  at  any  time  or  season  within 
the  said  term,  or  at  the  end  of  his  said 
term,  to  have  his  said  demise  renewed 
for  so  many  more  years,  he  or  his  assigns 
paying  for  a  fine  to  the  said  prior  and 
convent,  and  their  successors,  40s., 
yielding,  &c.  j  and  counted  further  how 
the  reversion  came  to  Henry  the  8th, 
and  from  him  to  the  Queen,  and  from 
her  to  the  defendant ;  and  further,  how 
the  lease  came  to  the  plaintiff,  according 
to  the  contents  of  the  writ,  and  the 
defendant  (being  so)  seised  of  the  re- 
version, and  the  plaintiff  (being  so)  pos- 
sessed of  the  lease,  the  plaintiff  came  to 
the  defendant  to  have  the  said  demise 
(so)  made  to  the  said  Richard  Isteed, 
renewed  to  (him)  the  said  Thomas  Is- 
teed, tbe  plaintiff,  for  the  term  of  fifty 
years,  and  that  he  offered  him  the  fine 
of  40*. ;  but  the  said  defendant  refused 
to  make  the  lease,  or  take  the  money, 
and  therefore,  he  had  broken  the  afore- 
said covenant,  upon  which  matter  the 
defendant  demurred.  And  it  was  ar- 
gued by  the  Serjeants  once  at  the  bar, 
and  moved  that  this  action  does  not  lie 
against  the  assignee  of  the  reversion  by 
the  Statute  of  32  Hen.  8.  Now  although 
the  Statute,  in  words,  be  general  to 
give  the  (action  of)  covenant  against 
the  grantees  of  reversions,  yet  here  it 
is  not  so  generally  to  be  taken ;  for  of 
covenants  which  do  not  depend  upon 
the  interest  of  the  land,  but  are  col- 
lateral things,  the  grantees  of  reversions 
shall  not  take  the  advantage,  nor  by 
consequence  shall  they  be  bound  by 
them  ;  as  if  the  covenant  were  for  the 
lessor  to  deliver  annually  to  the  leasee 
Y  2 
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Ccr.mon  FUas.  v.  Wells  (i);  Hyde  v.  Skinner  (J) ;  Roe,  d.  Bamford  v.  Hayley  (*);  Vyxh 
yon  v.  Arthur  (/) ;  Sampson  v.  Easterby  (*») ;  and  Shepherd's  Touch- 
stone (n) ;  and  for  the  defendant,  7fce  Mayor  of  Congleton  v.  Pattison  (0). 
The  learned  counsel  relied  also  upon  Spencer's  Case  (p),  and  the  note  in 
that  case  in  Smith's  Leading  Cases  (q)  ;  and  Com.  Dig.  Condition  (O)  (Q.) 
As  to  the  apportionment  of  the  covenant,  the  plaintiff  relied  upon  Gam- 
mon v.  Vernon  (r) ;  Congham  v.  King  (s) ;  Stevenson  v.  Lombard  (t) ; 
Hare  v.  Color  («)  ;  and  Merceron  v.  Dow  son  (v). 

Cur.  adv.  vult. 


Tindal,  C.  J.,  now  gave  judgment. — The  special  verdict  in  this  case  has 
been  found  in  an  action  of  covenant  brought  by  the  plaintiff,  who  claims  as 
assignee  of  five-sixths  of  the  interest  of  the  original  lessee,  against  the  de- 
fendant, as  administrator  of  the  lessor. 

It  appears  upon  the  record  that  the  lessor,  William  Clayton,  Esq.,  after- 
wards Sir  William  Clayton,  Bart.,  at  the  time  of  granting  the  lease,  held  the 
premises  in  question  (inter  alia),  by  letters  patent,  under  the  great  seal  of 
the  duchy  of  Cornwall  (u>),  for  the  residue  of  a  term  of  ninety-nine  years,  it 
he,  the  said  Sir  William  Clayton,  George  Clayton,  his  brother,  and  James 
Medwin,  should  so  long  live;  and  that  the  said  Sir  William  Clayton,  by 
indenture  of  lease,  dated  the  1st  of  August,  1789,  demised  two  parcels  oi 
land  therein  described,  being  part  of  the  premises  comprised  in  the  duchy 
lease,  to  Ismay  and  Harrison,  to  hold  to  them,  their  heirs,  executors,  admi- 
nistrators and  assigns,  for  sixty-five  years  and  one  quarter  of  a  year,  from 
the  24th  of  June  last  preceding,  if  the  three  persons  named  in  the  said  letters 
patent,  or  if  any  other  person  or  persons  who  should  be  nominated  (in  manner 
therein  described),  in  any  future  letters  patent  of  the  said  premises,  should 


10/.  during  the  term,  or  to  have  re- 

{>aired  a  bridge,  not  being  upon  the 
and  leased,  these  (covenants)  would 
not  bind  the  grantee  of  the  reversion, 
and  if  they  were  made  by  the  lessee,  the 
grantee  of  the  reversion  shall  not  take 
advantage  of  them ;  for  the  law  never 
intended  other  covenants  than  such  as 
depend  upon  the  land,  as  to  repair  a 
messuage,  fences,  &c,  payment  of  rent, 
penalties  for  non-payment,  and  the 
like ;  and  therefore  this  covenant  is  but 
a  collateral  thing,  and  does  not  depend 
upon  the  first  term,  nor  upon  the  land 
during  the  aforesaid  term;  but  it  is 
to  make  a  new  term,  which  is  as  if  the 
lessor  had  covenanted  by  the  deed  to 
have  made  a  lease  of  other  lands  which 
were  not  let ;  in  this  case,  the  grantee 
of  the  reversion  shall  not  be  bound  for 
the  performance  of  this  covenant  for  the 
above-mentioned  reason,  and  so  it  seems 
reason  here.  But  it  was  (agreed  ?)  (a) 
after  the  argument,  to  have  others  to 
argue  the  said  case,  who  shewed  faults 
in  the  form  of  the  declaration;  upon 


which  judgment  was  stayed,  and  not 
upon  the  matter  and  point  in  law ;  for 
Dyer,  Chief  Justice,  declared  his  opi- 
nion to  be  with  the  plaintiff  as  to  the 
matter  in  law,  and  the  other  judges 
were  of  the  same  opinion,  as  I  after- 
wards heard  themselves  report." 

(•)  3  Wila.  25;  S.  C.  Wilm.  notes, 
341. 

(V)  2  P.  Wms.  196. 

(*)  12  Ea.  464. 

(0  1  B.  &  C.  410;  2D.  &  R.  67a 

(m)  9  B.  &  C.  505;  4  M.  &  R.  422; 
S.  C.  in  error,  6  Bing.  644;  4M.&P. 
601;  1C.&J.  105. 

(n)  Pa.  176. 

(o)  10  Ea.  130. 

(»)  Ut  supra. 

lg)  Vol.  1,  p.  27, 

(r)  2  Lev.  231. 


«2 

(0  2 


Cro.  Car.  221. 
Ea.  575. 
(«)  2  Cowp.  766. 
(v)  5  B.  &  C.  479;  8  D.  &  R.  264. 
(to)  See  note  ante,  p.  299. 


(a)  Some  such  word  appears  to  be  omitted  iu  the  original, 
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so  long  live.  And  after  setting  out  the  covenant  by  the  lessor,  as  to  pro- 
curing a  renewal  of  the  letters  patent  when  any  of  the  lives  should  fall  in, 
upon  which  the  breach  is  afterwards  assigned,  and  also  a  covenant  for  quiet 
enjoyment ;  it  appears,  by  the  record,  that  the  precise  issue  raised  for  the 
determination  of  the  jury  was  this : — whether  the  said  Sir  William  Clayton, 
the  lessor,  did,  on  the  death  of  George  Clayton  and  James  Medwin  respec- 
tively, in  order  to  confirm  the  said  term  granted  to  hmay  and  Harrison, 
absolutely  apply  for,  and  do  his  utmost  endeavour  to  procure  a  renewal  of 
the  said  letters  patent  for  another  life  and  lives,  so  as  the  lessees,  their 
executors,  administrators  or  assigns  might  hold  and  enjoy  the  said  demised 
premises  for  the  whole  of  the  said  term  of  sixty-five  years  and  one  quarter  of 
a  year,  subject  only  to  the  rent  and  covenants  in  the  indenture  of  demise 
contained. 

The  main  question,  therefore,  between  the  parties,  turns  upon  the  proper 
sense  and  meaning  of  the  covenant;  for  when  the  intention  of  the  contracting 
parties  is  once  ascertained  from  the  covenant  itself,  it  is  not  difficult  to  de- 
cide whether  the  fact  found  by  the  jury,  upon  the  special  verdict,  amounts 
to  a  performance  thereof  or  not.  The  lessor  covenanted  that  he  would, 
when  either  of  the  cestuique  vies  happened  to  depart  this  life,  during  the 
term  of  sixty-five  years  and  a  quarter,  "apply  for,  and  do  his  utmost  en- 
deavours to  procure  a  renewal  of  the  letters  patent  for  another  life  or  lives." 
There  can  be  no  difficulty  in  construing  the  meaning  of  the  former  part  of 
the  covenant,  viz.,  "  that  the  lessor  should  apply  for  a  renewal  of  the  letters 
patent ;"  and  there  can  be  as  little  difficulty  in  arriving  at  the  conclusion, 
upon  the  facts  found,  that  the  lessor  did  fully  satisfy  and  perform  this,  the 
first  part  of  the  covenant,  when  the  life  of  George  Clayton  fell  in,  by  making 
application  for  the  renewal  in  the  proper  quarter,  repeating  his  application 
with  great  urgency,  and  pressing  it  by  every  means  in  his  power.  This 
appears  both  from  the  facts  found  by  the  jury,  and  also  from  the  various 
documents  set  out  in  the  special  verdict,  perhaps  at  greater  length,  and  with 
more  of  prolixity  than  was  absolutely  necessary  for  the  establishment  of  thai 
point  But  the  more  difficult  question  remains,  namely,  what  construction 
is  to  be  put  upon  the  latter  branch  of  the  covenant,  "  that  he  would  do  his 
utmost  endeavours  to  procure  a  renewal  of  the  letters  patent."  That  the 
parties  did  not  mean  that  the  lessor  should  bind  himself  to  procure  a  re- 
newal at  all  events,  is  evident  from  the  very  words  of  the  covenant.  The 
subject-matter  of  the  covenant  leads  also  to  the  same  conclusion.  The  lessor 
could  not  compel  the  duchy  of  Cornwall  to  renew  any  life  or  lives  as  they 
fell  in.  The  duchy  was  not  compellable  to  renew,  either  by  any  statutory 
obligation,  any  prescriptive  liability,  or  any  covenant.  So  far  as  appears 
upon  the  special  verdict,  the  renewal  was  a  matter  of  compact  and  agreement 
only.  The  fact  found,  that  in  four  out  of  the  seven  instances  of  letters 
patent  granted  to  the  family  of  Sir  William  Clayton,  and  set  out  in  the 
special  verdict,  the  fine  paid  upon  the  renewal  of  each  was  of  very  different 
amount,  affords  the  strongest  proof  that  such  amount  was  matter  of  compact 
and  agreement,  and  nothing  else.  When,  therefore,  the  lessor  covenanted 
"  that  he  would  do  his  utmost  endeavour  to  procure  a  renewal  for  another 
life,"  the  necessary  intendment  is,  that  he  covenanted  to  do  every  thing  that 
was  known  to  be  usual,  necessary,  and  proper  for  the  insuring  the  success  of 
his  endeavour,  of  which,  as  it  appears  to  us,  the  very  first  step  was,  to  bargain 
with  the  duchy  for  such  a  fine  as  would  induce  them  to  renew,  and  to  pay 
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such  fine.  Sir  William  Clayton  had  himself  paid  a  fine  on  the  granting  of 
the  letters  patent  (x),  under  which  he  then  held,  and  all  his  predecessors  had 
done  the  same,  as  they  renewed  in  succession.  It  could  not,  therefore,  but 
have  been  known  to  him,  that  doing  his  utmost  endeavour,  must  necessarily 
have  comprised  the  payment  of  some  fine  to  the  duchy ;  and  any  doubt  upon 
such  interpretation  of  the  covenant  under  consideration,  must  be  removed  by 
the  concluding  terms  of  the  covenant  itself,  for  the  covenant  goes  on  thus : 
"  without  the  said  lessees  being  compelled,  or  compellable,  or  liable,  to  pay 
any  part  of  the  fine  or  fines  that  should  be  paid  on  such  renewal ;"  words 
which  we  consider  to  be  capable  of  only  one  interpretation,  namely,  that  both 
the  lessor  and  the  lessees  understood  that  some  fine  was  to  be  paid  on 
renewal  of  the  letters  patent ;  but  that  it  was  agreed  between  them  that  the 
whole  of  such  fine,  whatever  might  be  its  amount,  should  be  borne  by  the 
lessor  alone.  Now,  if  the  performance  of  the  covenant  had  become  impos- 
sible, by  reason  of  the  absolute  refusal  of  the  duchy  to  renew,  on  any  terms 
whatever,  no  doubt  the  defendant  would  have  excused  himself  from  any  breach, 
by  shewing  that  he  had  used  his  utmost  endeavour,  though  ineffectually,  to 
procure  the  renewal ;  for  that  was  all  he  had  covenanted  to  do.  Or  again, 
if  the  officers  of  the  duchy  had  refused  to  renew  except  upon  the  payment  of 
a  fine,  extravagant  and  unreasonable  in  proportion  to  the  value  of  the  pro* 
perty,  there  seems  little  doubt  but  that  such  a  refusal  on  their  part  would 
have  equally  excused  the  covenantor,  as  amounting,  in  effect,  to  an  absolute 
refusal  to  renew  ;  for  the  covenant  must  have  a  reasonable  construction,  and 
it  never  could  have  been  intended  by  the  contracting  parties,  that  by  doing  his 
utmost  endeavour,  he  was  called  upon  to  do  more  than  to  pay  a  reasonable 
fine ;  that  is,  the  fair  and  marketable  price,  according  to  the  actual  value  of 
the  estate  at  the  time  when  it  became  necessary  to  put  in  a  new  life.  And 
we,  therefore,  think  the  whole  of  the  inquiry,  as  to  the  breach  of  the  covenant 
having  been  incurred  or  not,  is  narrowed  to  this  single  point:  whether  it 
appears,  upon  the  facts  found,  that  Sir  William  Clayton  has  been  ready  to 
pay  to  the  duchy  a  reasonable  fine  for  putting  in  a  new  life ;  which  is,  in 
effect,  the  same  question  as  that  contained  in  the  concluding  words  of  the 
special  verdict :  "  whether  it  was  incumbent  on  him,  in  point  of  law,  to  pay 
the  fine  required  by  the  duchy."  Now,  the  special  verdict  finds,  in  terms, 
that  the  fine  demanded  by  the  duchy  of  Cornwall,  in  September,  1831,  for 
the  renewal  of  the  letters  patent  upon  the  death  of  the  said  George  Clayton, 
was  a  reasonable  fine,  if  such  fine  ought  to  be  calculated  on  the  annual  value 
of  the  premises,  taken  at  rack  rent.  And  if  it  is  to  be  considered  as  a  question 
of  law,  whether  the  fine  demanded  was  reasonable  or  nut,  we  have  no  diffi- 
culty in  saying  that,  in  our  judgment,  a  fine  which  falls  short  in  amount  of 
three  years*  annual  value  of  the  premises,  cannot,  upon  any  principle  of  law, 
or  analogy  to  cases  which  have  any  bearing  on  the  subject-matter  of  inquiry, 
be  deemed  unreasonable  (y).  But  the  question  still  arises,  and  it  is  that 
upon  which  considerable  argument  has  been  raised,  whether  the"  duchy  can 
calculate  the  amount  of  their  fine,  not  by  reference  to  the  rent  paid  by  the 
lessee,  but  upon  the  rack-rent  of  the  houses,  which  is  paid  by  the  tenants  in 
actual  occupation.     Now,  in  the  first  place,  we  see  no  rule  of  law,  nor  has  any 

Or)  The  fine  was  paid  by  William         (y)  See  note  (2),  post,  p.  311. 
Clayton,  Esq.,  the  lather  of  Sir  William 
Clayton. 
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such  been  pointed  out  to  us,  by  which  the  duchy  is  called  upon  to  look  to  any  Common  Pleas. 
other  value  of  the  premises  at  the  time  when  they  are  contracting  for  the      simpsow 
-enewal  of  the  letters  patent,  than  the  actual  value  of  the  premises  at  that  v- 

time  at  the  rack-rent.  If  the  premises,  instead  of  being  demised  to  sub-lessees,  LATT0M- 
had  been  built  upon  and  improved  by  the  immediate  lessee  of  the  duchy,  at 
his  own  ex  pence,  there  could  have  existed  no  better  criterion  or  test  of  the 
real  annual  value  of  the  premises,  than  the  rent  actually  received  by  the  lessee 
from  the  tenants  in  possession  of  the  houses,  built  by  himself  on  the  land. 
And  the  right  of  the  duchy  to  assess  and  claim  a  particular  amount  of  fine 
upon  renewal,  appears  to  us  to  be  precisely  the  same,  whether  the  improve- 
ments have  taken  place  by  the  act,  and  at  the  expence  of  the  lessee,  or  at  the 
expence  of  others,  to  whom  such  lessee  has  sub-demised  the  land.  There  is 
no  privity  between  the  duchy  and  the  sub-lessee ;  the  duchy  is  not  bound 
to  take  notice  that  there  is  any  sub-lease  in  existence ;  all  that  must  neces- 
sarily come  to  the  knowledge  of  the  duchy  is,  the  annual  value  of  the  land 
at  the  time  when  the  renewal  is  required.  But  in  the  second  place,  the  point 
now  under  consideration  bears  a  very  close  analogy  to  that  of  a  fine  claimed 
by  the  lord  of  a  manor  upon  the  admission  of  a  new  tenant  to  a  copyhold, 
where  the  estate  has  been  improved  during  the  continuance  of  an  old  lease 
granted  by  a  former  copyhold  tenant  under  a  license  from  the  lord  ;  in  which 
case  it  has  been  held,  that  the  lord  may  calculate  his  fine  upon  the  actual 
improved  value,  though  it  exceeds  the  amount  of  the  annual  rent  received 
by  the  tenant  himself;  Sir  William  Halton,  Bart.,  v.  Hassell  (?) ;  a  case 
much  stronger  than  the  present,  as  the  lord  of  the  manor  is  bound  to  admit 
on  payment  of  a  reasonable  fine.  We  cannot,  therefore,  hold  that  the  fine 
demanded  by  the  duchy  for  the  renewal  of  the  letters  patent  on  the  death  of 
George  Clayton,  falling  short  in  amount,  as  it  does,  of  three  years'  actual 
value  of  the  premises  at  a  rack-rent  (a),  is  any  other  than  a  reasonable  fine. 
And  as  it  appears  upon  the  facts  found,  that  Sir  William  Clayton  declined 
or  neglected  to  renew,  upon  the  payment  of  that  fine,  we  think  he  has  not, 
within  the  proper  meaning  of  the  covenant,  done  his  utmost  endeavour  to 
procure  a  renewal  of  the  letters  patent.  And  even  in  the  calculation  of  the 
amount  of  the  fine,  which  he  professed  himself  willing  to  pay,  it  does  not 
appear  that  he  allowed  for  the  full  annual  value  of  the  premises  to  himself; 
for  although  he  included  the  whole  of  the  annual  rents  which  were  paid  to 
him,  he  did  not  make  allowance  for  the  fines  which  in  some  instances  he  had 
taken  upon  granting  the  leases.  And  such  being  the  view  we  take  of  the 
breach  of  the  covenant  on  the  death  of  George  Clayton,  the  same  reasoning 
must  apply  to  the  endeavour  to  procure  a  renewal  upon  the  death  of  the 

(z)  2  Str.  1042. 
(a)  The  fine,  in  fact,  demanded  by  the  duchy, 
wa»  (see  ante,  p.  308)       -  -  -   £  64,210 

The  rack-rent  was  (see  ante,  p.  305)  -  £21,095 
Which,  multiplied  by  -  -  3 

Produces  -----      63,285 


Which,  deducted  from  the  amount  claimed  for 
the  fine,  leave*  925  plus  the 

4k  amount  of  the  three  years  annual  value  of  the  premises,4   cal- 
culated at  the  rack-rent. 
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Simpson 

v. 
Clayton. 


next  life,  Jam**  Medwin :  and  it  is,  therefore,  unnecessary  to  say  more,  than 
that  there  appears  to  have  been  a  second  breach  of  the  covenant  upon  the 
occasion  of  his  death. 

The  defendant,  however,  has  urged  two  objections  against  the  right  of  the 
plaintiff  to  recover  in  this  action.  In  the  first  place,  he  contends  that  the 
covenant  upon  which  the  action  is  brought,  is  not  a  covenant  which  runs 
with  the  land ;  as  to  which  we  can  feel  no  doubt,  but  that  a  covenant  made 
with  the  lessee  to  procure  the  original  letters  patent  to  be  renewed,  and  the 
lease  itself  under  which  the  tenant  holds,  to  be  confirmed  absolutely  for  a 
certain  term,  is,  of  all  others,  a  covenant  which  more  strictly  and  peculiarly 
may  be  said  to  run  with  the  land  than  any  other  ;  inasmuch  as  it  affects  the 
very  existence  and  continuance  of  the  term  itself  created  by  the  lease.  And 
the  judgment  of  the  Court  of  King's  Bench,  in  the  case  of  Doe  v.  Hayley  (6), 
affords  an  authority  directly  in  point  upon  the  subject. 

It  is  further  objected,  that  the  plaintiff,  being  assignee  of  part  only  of  the 
interest  of  the  original  lessee,  cannot  sue  upon  this  covenant  to  procure  a 
renewal  of  the  letters  patent,  inasmuch  as  such  covenant  cannot  in  its  nature 
be  apportioned.  For  in  what  manner,  it  is  asked,  can  the  defendant  procure 
a  renewal  of  five-sixths  of  the  interest  which  passed  under  the  duchy  lease? 
And  again,  if  the  assignee  of  the  remaining  one-sixth  should  be  unwilling  to 
1  continue  tenant  as  to  that  interest,  is  the  defendant  compellable  to  take  to  it 
himself?  The  latter  difficulty,  however,  does  not  seem  to  apply  to  the  case. 
The  original  lessees,  Ismay  and  Harrison,  took  an  interest  for  sixty-five  years 
and  a  quarter,  not  only  if  the  three  lives  named  in  the  duchy  lease  should  so 
long  live,  but  if  any  other  person  or  persons,  to  be  nominated  upon  the  falling 
in  of  their  lives,  should  so  long  live  ;  it  being  declared  to  be  the  object  and 
intention  of  the  renewal  that  the  lessee's  interest  should  be  confirmed  abso- 
lutely for  sixty-five  years  and  a  quarter.  It  is  not,  therefore,  optional  in  the 
assignees  of  the  original  lessees  to  declare  whether  they  will  take  any  interest 
after  such  renewal  or  not ;  they  take  for  the  whole  term,  if  the  duchy  lease  is 
renewed  for  that  term,  from  time  to  time.  And  as  to  the  right  of  the  plaintiff 
to  sue,  without  joining  the  assignee  of  the  remaining  one-sixth,  it  is  to  be 
observed,  that  the  plaintiff  and  the  assignee  of  that  interest  are  tenants  in 
common,  having  separate  and  distinct  interests  in  the  term ;  and  that  the 
damages  are,  in  their  nature  severable  and  may  well  be  apportioned  by  the 
jury,  according  to  the  value  of  the  share  of  each.  And  no  case  appears  to 
have  laid  it  down  that  tenants  in  common  must  Join  in  an  action  of  covenant ; 
the  utmost  that  has  been  established  seems  to  be,  that  tenants  in  common 
may  join  in  those  actions  of  covenant  which  are  merely  personal  and  several 
in  damages  only,  as  on  the  covenant  to  repair  (1  Lev.  109 ;  Raym.  80.) 

Upon  the  whole,  therefore,  it  appears  to  us  that,  notwithstanding  the  ob- 
jections urged  by  the  defendant,  the  plaintiff  has  the  right  to  sue  for  the 
proportion  of  the  damages  sustained  by  him  ;  and  that,  as  there  has  been  a 
breach  of  the  covenant  declared  upon,  the  plaintiff  is  entitled  to  our  judg- 
ment Upon  the  facts  found  in  this  special  verdict. 

Judgment  for  the  plaintiff  (c). 


(b)  12  Ea.  464 

(c)  As  the  judgment  of  Lord  Broug- 
ham, C,  in  Clayton  v.  Bart  Grey 
and  others  (referred  to,  ante,  p.  305), 


has  not  been  reported,  and  as  it 
bears  materially  upon  the  present  case, 
it  will  probably  not  he  unacceptable  to 
the  profession  that  the  more  important 
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portions  of  it  should  here  be  presented : 
the  reporter  having  been  kindly  fur- 
nished with  a  printed  copy  by  Mr. 
Pope,  the  attorney  for  the  plaintiff  in 
the  principal  case. 

The  judgment  was  delivered,  as  stated 
in  the  special  verdict,  on  the  11th  of 
June,  1834,  when,  after  some  prelimi- 
nary observations  upon  the  form  and 
nature  of  the  proceedings,  his  Lordship 
proceeded  as  follows : 

"The  case  appears  much  more  ex- 
tensive and  complicated  than  it  really  is. 
Various  persons  are  found  in  posses- 
sion of  leasehold  interests  for  years 
absolute,  or  on  terms  of  years  deter- 
minable on  lives.  Some  of  these  leases 
have  been  renewed  by  giving  additional 
terms,  or  by  putting  in  new  lives  as 
the  old  ones  dropped,  for  many  genera- 
tions. This  has  gone  on  for  two 
centuries,  or  two  centuries  and  a  half, 
in  some  cases.  The  power  of  making 
such  leases  has  been  given  by  various 
Acts  of  Parliament,  as  between  the 
lessor  and  the  first  or  mesne  lessee; 
and  by  settlements,  or  by  private  Acts, 
conferring  a  leasing  power  given  in  set- 
tlement, as  between  the  mesne  lessee 
and  the  tenants  par  avail.  But  when 
all  is  done,  and  the  whole  matter  is 
examined,  the  result  is,  that  there  is  no 
title  whatever  in  any  of  the  lessees, 
except  the  one  which  the  lessor  has 
given  them ;  that  the  whole  of  their 
interests  are  confined  to  the  lives,  or 
the  term  and  the  lives  together;  and 
that  this  case  is,  in  no  one  particular, 
distinguishable  from  the  case  of  very 
common  occurrence,  where  a  private 
landlord  has,  from  motives  of  kindness, 
allowed  the  same  families  long  to  farm 
his  land;  or  from  motives  of  interest, 
has  granted  long  leases  to  encourage 
mining,  building,  or  other  speculations 
demanding  great  outlay  of  capital,  and 
has  renewed  from  time  to  time  the  term 
for  such  purposes  originally  granted. 
If  we  suppose  the  property  leased  out 
to  have  been  originally  in  strict  settle- 
ment, so  that  no  interest  beyond  the 
estate  of  the  tenant  for  life  could  be 
conveyed,  and  a  private  Act  of  Parlia- 
ment was  requisite  to  sanction  and 
validate  the  lease  for  years,  or  pour 
autre  vie,  the  case  will  come  so  near  the 
present,  as  not  to  be  distinguishable 
from  it  even  in  form  and  appearance ; 
bat  in  substance  and  principle  the  case 
is  exactly  the  same  with  that  of  a  pri- 
vate person,  or  a  succession  of  persons, 
enabled,  by  the  powers  of  successive 
settlements,  to  grant  leases  under  cer- 
tain restrictions,  and  exercising  those 
powers  in  such  away  as  seldom  to  make 


any  change  in  the  lessees,  so  long  as  Common  Pleas. 
they  performed  their  covenants,  and 
continued  to  cultivate,  to  mine,  or  to 
build. 

"  A  pretence,  for  it  amounted  to 
nothing  more,  has  been  occasionally 
introduced  into  this  case,  as  if  the  les- 
sees were  copyholders  or  customary 
tenants  of  some  manor,  and  had,  like 
the  tenants  of  the  northern  manors  upon 
the  Scotch  border,  in  Cumberland  or 
Northumberland,  a  perpetual  right  of 
renewal  by  the  custom.  Jn  other  copy- 
holds the  estate  of  the  tenant  is  an 
estate  at  the  will  of  the  lord ;  but  that 
will  is  defined  by  the  custom  of  the 
,  manor ;  so  that,  as  long  as  the  tenant 
does  nothing  to  incur  a  forfeiture,  the 
interest  which  he  has  in  his  tenement  is 
as  fixed,  indefeasible,  and  independent, 
as  the  estate  of  the  lord  himself,  being 
an  estate  at  will  only  in  name.  In  the 
tenant-right  manors,  as  they  are  called, 
of  the  northern  border,  the  form  of 
holding  is  different ;  while  in  substance 
the  nature  of  the  estate  is  the  same, 
being  as  fixed,  indefeasible,  and  inde- 
pendent as  the  lord's.  Instead  of  an 
estate  at  the  will  of  the  lord,  according 
to  the  custom,  it  is  an  estate  for  the 
joint  lives  of  lord  and  tenant ;  a  lease- 
hold, as  it  were,  for  their  joint  lives, 
but  with  an  absolute  right  of  renewal 
upon  certain  fixed  terms,  as  a  fine  of 
so  many  customary  rents,  or  what  is 
called  an  arbitrary  fine,  long  since  re- 
stricted to  two  years*  improved  rent. 
Upon  paying  this,  and  doing  the  other 
services,  the  customary  heir  of  the  tenant 
(who  is  the  same  heir  as  succeeds  to  the 
crown,  the  right  of  coparceners  being 
excluded),  renews  on  his  predecessor's 
death ;  and,  on  payment  of  the  like  fine, 
he  renews  on  the  lord's  death ;  so  that 
a  lease  for  their  joint  lives  is  always 
kept  up  at  a  fixed  rent  which  never 
varies,  and  is  kept  up  by  renewal  at  a 
fine  not  fixed,  but  never  exceeding  a 
fixed  proportion  of  the  improved  yearly 
value.  The  estates  of  these  tenants, 
therefore,  is,  in  every  material  respect, 
similar  to  that  of  ordinary  copyholders, 
where  the  rent  and  services  are  fixed 
and  invariable,  and  there  is  a  fine  not 
exceeding  two  years'  improved  rent 
payable  on  the  death  of  the  tenant  and 
the  lord : — sometimes  on  the  death  of 
one  only,  sometimes  on  the  death  of 
both,  and  also  on  alienation.  I  enter 
into  these  particulars,  because  I  am  well 
aware  that  an  obscure  and  vague  notion 
of  an  analogy  to  the  case  of  these 
northern  lessees  has  been  engendered, 
has  extended  itself  to  Cornwall  and 
elsewhere,  and  has,  I  believe,  been  a 
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Common  Pleat,    principal  cause  of  the  present  litiga- 
tion. 

"  That  originally  those  estates  were 
yerj  different,  is  undeniable.  They 
were  far  more  feeble  in  all  respects. 
At  first,  indeed,  they  were  the  most 
feeble  of  all,  being  mere  estates  at  the 
will  of  the  lord,  and  the  tenants  being 
his  villeins,  serfs,  and  bondsmen,  most 
anciently  the  chattel  property  of  the 
lord,  and  not  fixed  to  the  soil  at  all ; 
afterwards,  astricted  to  the  soil,  hut 
still  the  lord's  property,  and  passing 
with  the  soil  to  a  purchaser,  though  no 
longer  liable  to  be  removed.  It  is  pro- 
bable, that  after  tliey  ceased  to  be 
astricted  they  were  liable  to  be  removed, 
and  their  tenure  to  be  determined  at 
the  lord's  will ;  and,  in  those  border 
man  ore  where  the  tenure  assumed  the 
form  of  leasehold  for  lives,  there  can  be 
no  doubt  that,  at  one  time,  the  right  of 
renewal  belonged,  not  to  the  tenant, 
but  that  he  was  liable  to  be  displaced 
at  the  lord's  pleasure.  The  learning 
upon  this  subject  is  laid  open  to  the 
student,  and  indeed  to  the  lawyer,  in  a 
most  able  treatise  of  Mr.  Justice  Black' 
stone.  The  steps  hj  which  the  change 
was  effected,  both  in  copyholds  gene- 
rally and  in  the  particular  class  of 
tenant-right  manors,  is  like  all  the 
changes  which  are  effected  by  the  slow 
operation  of  time  and  the  progress  of 
society,  without  any  convulsion,  and 
without  even  any  legislative  interposi- 
tion, involved  in  an  obscurity  which 
we  seek  in  vain  to  pierce.  Some  dis- 
putes that  arose  on  the  northern  border 
in  James  the  First's  time,  gave  rise  to 
an  arbitration,  and  the  history  of  that 
transaction  leads  to  the  belief  that,  even 
in  these  comparatively  recent  days,  the 
tenant's  estate  was  not  considered  as 
finally  established.  But  this  much,  I 
think,  we  may  venture  to  affirm,  that 
all  those  rights  were,  in  far  more  distant 
times,  in  somewhat  of  the  predicament 
in  which  the  present  claimants  of  re- 
newal are  now  placed ;  that  all  of  them 
passed  through  a  stage  of  this  kind  ; 
and  that  the  tenants  everywhere  ob- 
tained, by  sufferance  or  usurpation, 
their  indefeasible  rights,  as  against  the 
lords,  by  succeeding  in  a  contention,  of 
a  description  similar  to  that  now  urged 
by  the  tenants  of  the  duchy :  a  conten- 
tion more  silent  and  less  formal,  indeed, 
but  in  its  nature  and  object  the  same. 
If  the  lords  in  those  remote  times  had 
chosen  to  resist,  as  the  owners  of  the 
duchy  now  do,  the  fixed  estates,  at  pre- 
sent and  for  ages  past  enjoyed  by  copy- 
holders, never  could  have  been  obtained 
by  them ;  and  the  duchy  tenants  have 


now  to  shew  by  what  title  they  claim 
any  estates  beyond  what  the  leases  they 
hold  by  contain  and  convey.  All  pre- 
tence that  they  have  attained  the  state 
of  copyhold  or  customary  tenants  is 
out  of  the  question.  Let  us  see,  then, 
whether  they  have  any  other  claim  to 
renewal  or  continuance. 

"  It  is  undeniable  that  the  property 
of  the  duchy  may,  like  that  of  any 
other  body  or  any   individual,  be  so 
administered  as  to  create  right*,  against 
which  those  who  may  have  suffered  them 
to  be  established  will  in  vain  struggle. 
If  any  lessor  so  treats  his  tenant  as  to 
make  him  believe  that  he  will  renew 
his  term  ;  if,  on  a  faith  so  induced,  the 
tenant  expends  his  money,  or  in  any 
other  way  becomes  a  loser,  the  lessor 
will  he  compelled  to  give  him  such  re- 
newal as  his  own  conduct  may  have  led 
the  tenant  to  reckon  upon  ;  especially 
if  the  thing  done  by  the  tenant  in  any 
way  redounds  to  the  advantage  of  the 
lord.     The  cases  cited  in  the  reply  for 
the  plaintiff;  {Lloyd  v.  Buckland,  2 
Freera.,  and  Allen  v.   Bore,   3  Bro. 
C.  C),  would  prove  this,  were  an  au- 
thority   to   demonstrate    so    plain    a 
proposition  wanting;   and  those  cases 
prove   nothing  more.     They   are  far, 
indeed,  from  shewing  that  the  expecta- 
tions which  the  tenant  may  have  formed, 
even  if  he  shall  have  acted  upon  them, 
and  acted  upon  them  for  the  benefit  of 
the  lessor,  give  the  tenant  any  title  to 
a  renewal,  unless  those    expectations 
shall  have  been  created  by  the  assur- 
ances, the  hints,  or  other  conduct  of 
the  lessor  himself.     They  are  as  far 
from  shewing  that  the  lessor  can,  by 
any  conduct  of  his,  create  a  right  of 
renewal  beyond  his  own  title  in,  and 
power  over  the  property,  which  is  the 
subject  of  the  transactions  between  the 
parties.     But  in  both  these  particulars 
the   present    case   differs    from    those 
cited,  and  in   both  of  these  respects 
does  the  doctrine  to  be  extracted  from 
6uch  cases  fail  to  include  and  to  support 
the  contention  of  the  present  plaintiff. 
There  has  been   nothing  done   by  the 
duchy  to  excite  the  expectations  and 
mislead  the  tenants  into  expenditure, 
and  there  exists  no  power  of  perpetual 
renewal  by  any  portion  of  tie  title,  that 
I  can  perceive  to  be  in  the  duchy. 

"  The  duchy  of  Cornwall,  as  is  well 
known,  was  created  by  Edward  III. 
for  the  Black  Prince,  in  the  11th  Tear 
of  his  reign,  by  a  charter  made  in  Par- 
liament, and  having  the  force  of  a 
Statute,  as  was  solemnly  adjudged  in 
the  Prince's  case,  reported  by  Lord 
Coke,    in  the  Eighth   Report.      The 
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species  of  succession  is  of  a  singular 
nature,  and  from  thence  has  arisen  no 
small  portion  of  the  controversy  which 
now  is  in  agitation  before  us.  The 
duchy  vests  in  the  King's  eldest  son  and 
heir  apparent  to  the  Crown,  at  the 
initsnt  of  his  birth,  and  without  gift  or 
creation ;  it  vests  in  him,  too,  accord- 
ing to  the  sounder  opinion,  as  if  he 
were  of  full  age  at  his  birth,  and  as  if 
minority  could  no  more  be  predicated 
of  him  than  of  the  Sovereign  himself. 
Lord  Coke,  indeed,  by  a  mistake  not 
easilr  explained,  unless  we  refer  it  to 
the  Eighth  Report  being  published  after 


that  great  man's  death,  and  with  the  Common  Plea*. 


inaccuracy  incident  to  posthumous 
works  (b),  has  said  that  only  the  first- 
born son  takes  the  duchy ;  and  that,  on 
his  decease  without  issue,  the  second  or 
other  son  cannot  succeed  ;  but  this  has 
been  fully  refuted  by  Lord  Hardwicke 
(in  Lomax  v.  Holenden,  1  Vesey,  295), 
who  re  fen  to  the  authority  of  Seldcn, 
and  also  to  the  known  fact  of  Henry 
VIII.  being  duke  of  Cornwall  after  his 
brother  Prince  Arthur's  death  ;  and  to 
Charles  I.  (then  Prince  Charles),  having 
held  the  duchy  after  Prince  Henry's 
death  (c).    Yet  still  the  shifting  of  the 


(b)  The  8th  part  of  Coke's  Reports  was  published  9J.l;i.D.  1611.  The 
learned  author  aid  not  die  till  1634. 

(c)  See  the  note  by  Christian  to  1  B1.  Com.  224.  It  is  observable  that,  in  the 
original  parliamentary  charter,  11  £.  3  (of  which  several  portions  are  cited  in 
Latin  by  Coke,  in  the  Prince's  Case,  and  a  translation  of  the  whole  is  given  in  the 
Appendix  to  Rowe  v.  Brenton,  3  M.  &  R.  474),  the  duchy  is  granted  to  the  Black 
Prince,  "  to  have  and  to  hold  to  the  said  duke,  and  to  the  first  begotten  sons  of 
him  and  his  heirs,  Kings  of  England,  (such  sons)  being  dukes  of  the  said  place, 
sod  heirs  apparent  to  the  said  kingdom  of  England"  3M.&R.  478.  (Habendum 
et  tenendum  eidem  duet,  et  ipsius  et  haredum  suorum  regum  Angliae,  filiis  primo- 
fenitis,  et  dicti  loci  ducibus,  in  regno  Angliae,  htereditarie  successuris ;  8  Rep. 
16,  b);  but  the  subsequent  "  clause  of  revivification,"  as  Coke  calls  it,  is  as 
follows :  "  so  also  as  that  whenever  the  said  duke,  or  other  dukes  of  the  same 
place,  shall  depart  this  life,  and  a  son  or  sons  to  whom  the  said  duchy  by  virtue  of 
our  grants  is  appointed  to  belong,  shall  not  then  appear,  the  same  duchy,  with  the 
castles,  &c,  to  us,  and  our  heirs,  kings  of  England,  shall  revert,  to  be  retained  in 
cur  hands,  and  in  the  hands  of  our  heirs,  kings  of  England,  until  such  son  or  sons, 
heir  or  heirs  apparent  to  the  said  kingdom  of  England  shall  appear,  as  before  is 
said,  to  whom  then  successively  we,  for  us  and  our  heirs,  grant  and  will  that  the 
said  duchy,  with  the  appurtenances,  be  delivered  to  "be  holden,  as  above  is  ex- 
pressed," 3M.&H  482.  (Ita  quod  prafato  duce,  seu  aliis  ejusdem  loci  ducibus 
dicedentibus,  ttfilio,  seu  filiis,  ad  quos  aictus  ducatus,  pratextu  doni  et  conces* 
twnis  nostrorum  pradictorum,  spectare  dignoscitur,  time  non  apparentibus  • 
idem  ducatus  cum  castris,  SfC,  ad  nos  vel  hctredes  nostras,  reges  Angliae,  revet* 
tatur,  in  manibus  nostril  et  ipsorum  hmredum  nostrorum,  regum  Angliae  retinendus, 
quousque  de  hujusmodi  filio,  seu  filiis,  in  dicto  regno  Anglise  hetediUsrie  successuris 
appareat,  ut  dictum  est,  quibus  tunc  successive  ducatum  ilium  cum  pertinentiis, 
pro  nobis  et  haredibus  nostris  concedimut  et  volumus  liberari,  tenendum  prout 
nperius  est  expressum,  8  Rep.  17,  a,  b).  Coke  does  indeed  expressly  say,  "  nei- 
ther was  King  Henry  the  8th,  in  the  lifetime  of  his  father,  after  the  death  of  the 
prince  Arthur,  his  brother,  by  force  of  the  said  creation,  duke  of  Cornwall;  for, 
although  he  was  the  sole  son  and  heir  apparent  of  Henry  the  7th,  yet,  forasmuch 
at  he  was  not  the  first  begotten  son,  he  was  not  within  the  said  limitation ;  for 
prince  Arthur  was  his  first  begotten  son :"  he  does  not,  it  will  be  seen,  deny  that 
prince  Henry  was  duke  of  Cornwall,  but  merely  that  he  was  so  by  force  of  the 
taid  creation  ;  so  that  it  would  have  been  consistent  with  this  statement  if 
prince  Henry  had  been  created  duke  of  Cornwall  bv  charter ;  or  that  he  held 
the  title  by  usurpation,  and  not  by  right.  Lord  Bacon,  however,  in  his 
history  of  Henry  the  7th,  as  expressly  asserts  that,  after  the  death  of  prince 
Arthur,  "  Henry,  duke  of  York,  was  created  prince  of  Wales,  and  earl  of  Chester 
md  Flint :  for  the  dukedom  o/* Cornwall  devolved  to  him  by  Statute,"  1  Ken.  629. 
So  with  regard  to  Charles  the  1st,  Selden  says  (Tit.  of  Hon.  2,  c.  5.  sec.  29), 
**  the  eldest  sons  of  our  Sovereigns  have  been  bv  law  accounted  dukes  of  Cornwall 
in  the  first  instant  of  their  birth.  Neither  only  the  eldest  in  respect  of  absolute 
primogeniture,  but  also  the  second,  or  other,  after  the  death  of  the  first,  or  former, 
oa  whom  this  title  was  so  cast :  as  it  was  lately  resolved,  upon  good  and  mature 
reason,  grounded  by  divers  authorities  and  precedents,  for  the  now  most  noble  prince 
Charles."  The  title  of  the  Act  of  21J.  1,  c.  29,  referred  to  presently  by  Lord 
Brougham,  is  as  follows :  "  An  Act  to  enable  the  most  excellent  Prince  Charles 
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title  is  of  a  verv  peculiar  nature,  and 
singularly  calculated  to  interfere  with 
grants  of  leasehold  interests.  For  if 
the  Crown  devolves  upon  the  duke  of 
Cornwall,  having  no  son,  there  ceases 
to  be  a  duke,  and  then  the  duchy  is  in 
the  Crown ;  and  so  if  the  prince  die. 
But  at  any  moment  a  son  may  be  born, 
and  his  birth  divests  the  duchy;  and 
the  duke  then  holds  it,  subject  to  the 
double  contingency  of  his  own  and  his 
father's  death.  Origin  ally,  therefore, 
no  acts  done  either  by  the  Crown  or  the 
duke  could  give  any  permanent  lease- 
hold interests  to  the  tenant ;  yet  it  so 
happened  that  much,  indeed  most  of 
the  duchy  property,  was  of  a  kind  that 
required  the  outlay  of  capital ;  as  mines 
in  Cornwall,  or  building  land  in  or 
near  London,  Some  powers  were  there- 
fore necessary  in  order  that  the  estate 
might  be  well  administered,  whether  in 
the  hands  of  the  prince  or  the  Crown* 
Accordingly,  as  early  as  the  21  Jac.  1 
c.  29,  when  the  necessity  began  to  be 
felt,  an  Act  was  passed,  reciting  that 
the  peculiar  form  of  the  limitation  by 
which  the  duchy  is  hoi  den,  had  raised 
doubts  as  to  the  endurance  of  the  leases 
granted  by  the  duke,  and  stating  the 
expediency  of  enabling  him  to  grant 
such  '  leases  as  shall  make  the  tenants 
sure  to  have  good  estates  and  so  to  be 
encouraged  to  bestow  charges  on  the 
building  and  maintaining  of  their  houses 
and  manuring  their  lands ;'  and  enact- 
ing that  all  leases  granted  by  the  prince 
should  be  good,  not  for  ever,  nor  with 
any  right  of  renewal,  but  provided  ex- 
pressly that  they  exceeded  not  three 
lives,  or  thirty-one  years,  determinable 
on  three  lives.  A  similar  Act  was 
made  on  the  prince's  accession  in  1625, 
1  Car.  1,  c.  2,  and  with  the  same  restric- 
tion of  the  leasing  power. 

"  During  the  civil  wars  no  renewal 
'  under  the  powers  of  these  Acts  had 
been  made ;  and  at  the  restoration  it 
was  found  that  many  leases  had  ex- 
pired, or  were  about  to  expire,  the 
former  Act  confining  the  power  to 
three  years,  and  twenty  having  elapsed ; 
therefore,  the  13th  Charles  2,  c.  4,  was 
passed,  upon  a  recital  of  this  circum- 
stance, and  a  statement  that  the  tenantry 
had  laid  out  money  to  the  advantage 
of  the  public,  and  that  but  for  a  re- 
newal, which  by  law  could  not  now  be 


made,  the  terms  would  expire.  The 
words  of  the  legislature  go  no  further 
than  to  declare  that  the  duke  shall  be 
enabled  to  grant  such  leases,  which  be 
could  not  have  done  without  that  Act 
of  Parliament.  If  the  duke  did  not 
avail  himself  of  the  powers  of  the  Act 
to  renew  the  leases,  the  leases  were  gone ; 
so  says  the  Act,  and  that  is  all  which  it 
says ;  and  yet  we  hear  it  sa'd  that  this 
Act  has  misled  people,  and  made  them 
believe  they  had  perpetual  interests.  I 
am  bewildered  by  such  an  argument, 
raised  upon  such  an  Act ;  and  my  com- 
fort is,  that  I  am  not  the  only  person 
bewildered.  I  think  they  who  maintain 
this  case  on  such  grounds  are  likewise 
bewildered  by  it  The  Act  gave  the 
Crown  (there  being  then  no  duke),  the 
power  of  renewal  during  three  years, 
and  provided  that  no  longer  term  than 
thirty-one  years  and  three  lives  was 
granted.  Surely  nothing  can  be  more 
inconsistent  with  the  idea  of  these 
tenants  having  at  that  time  any  right 
of  renewal,  than  this  recital  that  the 
leases  were  about  to  expire,  and  the 
enactment  that  they  should  only  be 
renewed  for  a  certain  period,  as  plainly 
defined  as  any  words  could  specify  or 
limit. 

"  In  the  22d  of  the  same  reign  was 
passed  another  Act,  reciting  that  the 
rents  had  been  of  late  years  raised,  and 
that  complaints  were  made  of  the  in- 
crease, and  it  both  confirms  leases 
granted,  which  do  not  exceed  the  period 
limited  by  the  former  Acts,  and  gives 
leave  to  compound  with  the  duchy 
officers  for  restoring  the  old  rent ;  but 
it  expressly  states  that  this  leave  is  in 
consequence  of  the  King  having  been 
( graciously  pleased  to  allow  of  the  com- 
position upon  the  complaint  made  to 
him ;'  that  is,  not  a  matter  by  right 
extorted;  it  is  a  matter  of  favour,  a 
matter  of  concession.  The  same  leave 
to  compound  is  renewed,  and  in  terms 
'  by  the  King's  grace ;'  in  the  same 
terms,  three  years  after,  by  25  Charles 
2,  c.  3 ;  and  again  in  1685,  by  1  James 
2,c.  9. 

"In  the  reign  of  George  II.  another 
Act  on  the  same  principles  was  passed, 
giving  the  Crown  the  like  powers  of 
leasing  for  thirty-one  years  and  three 
lives;  in  order,  says  the  preamble, 
'  that  the  minds  of  the  lessees  may  be 


to  make  leases  of  lands,  parcel  of  his  Highness"*  duchy  of  Cornwall,  or  annexed 
to  the  same/1  It  appears  that  Henry  the  6th,  in  the  33d  year  of  his  reign,  created 
his  son  Edward,  duke  of  Cornwall,  although  be  was  so  previously  by  birth  ;  pro- 
bably, as  suggested  by  Mr.  Manning,  with  reference  to  the  claim  then  advanced  to 
the  succession  to  the  Crown,  on  the  part  of  Ri chard,  duke  of  York;  Mann.  Kxch. 
Prac  Rev.  Br.  377, 393, 4., 
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eased  and  quieted,  and  that  such  as 
may  take  leases  may  be  sure  to  have 
good  and  indefeasible  estates,  and  be 
encouraged  to  lay  out  money  in  build- 
ing.1 The  same  recital  occurs  in  the 
subsequent  Acts  passed  the  33d  of 
George  2,  and  the  1st  of  George  3 ; 
33d  of  George  3 ;  7th  &  8th  of  George 
4;  and  1st  &  2d  of  his  present  Majesty. 

"  The  power  in  these  Acts  is  given 
for  seven  years,  and  much  reliance  is 
placed  on  the  words  *  good  and  inde- 
feasible estates,*  as  if  a  lease  for  thirty- 
one  years,  determinable  on  three  lives, 
were  not   '  a   good    and    indefeasible 
estate1  for  years  or  for  lives,  compared 
with  a  lease  for  such  term,  or  such 
lira,  liable,  at  any  minute,  to  be  dis- 
affirmed at  the  lessor's  death,  by  his' 
successor.    It  really  seems  to  be  as-' 
fumed  in  the  argument  that  an  estate) 
for  years  is  not  'an  estate  good  and' 
indefeasible/    and  that  no  estate  can, 
answer  this   description  which  is  less, 
than  a  perpetuity. 

"  But  let  us  only  look  at  the  enacting 
part  of  the  Statute. 

"  It  does  not  give  any  such  perpe- 
tual right;  it  says  not  one  word  of 
renewal;  it  merely  enacts  that  all  leases 
made  for  thirty-one  years,  determinable 
oo  not  more  than  three  lives,  or  leases 
made  for  not  more  than  three  lives, 
'shall  be  good  and  effectual  in  law, 
according  to  the  purport  and  content 
of  the  same,*  against  all  who  shall  hold 
or  inherit  the  duchy.  Surely  nothing 
can  be  more  manifest  than  that,  instead 
^giving  any  interest  whatever  beyond 
the  lease  actually  granted,  and  which 
must  not  exceed  the  limited  period,  this 
enactment  only  makes  all  leasehold  in- 
terests not  exceeding  that  period  'good 
and  indefeasible  *  for  that  period  and  no 
longer,  against  the  holders,  or  heirs  of 
tbe  duchy.  To  contend  that  the  use  of 
these  words  gives  any  right  to  the 
lessee  beyond  the  term  in  the  lease,  is 
quite  contrary,  both  to  the  plain  intend- 
ment of  the  preamble,  and  the  obvious 
force  and  effect  of  the  enactment  and 
proviso.  As  well  might  it  be  con-( 
^ded,  that  a  lease  from  A.  to  B.  in 
these  words,  « to  hold  for  thirty-one 
years  radefeasibly,  but  no  longer  than 
thirty-one  years/  would  give  him  a  right 
against  A.  to  have  another  thirty-one 
years  added  when  the  first  expired,  and 
to  on  for  ever :  in  other  words,  that  a 
'good  and  indefeasible  *  term  of  years 
b  equivalent  to  a  good  and  indefeasible 
ojtate  in  fee  simple ;  or,  at  least,  to  a 
food  and  indefeasible  lease  in  perpe- 
taity  at  a  sized  rent. 
.    "  The  expressions  used  in  the  Acts 


previously  quoted,  oY  '  good  estates/ 
in  21  James  1,  and  'fixed  estates/  in 
the  13  &  14  Charles,  are  not  so  much 
relied  on ;  but  are  subject  to  the  same 
remark.  Those  Acts  enabled  the 
Crown  to  grant  'good'  and  •fixed' 
estates,  but  only  for  years  and  lives. 
They  were  '  good1  compared  with  the 
bad  estates ;  and  *"  fixed/  compared 
with  the  uncertain  and  frail  estates, 
which,  but  for  the  power  of  those  Acts, 
were  all  the  Crown  or  the  duchy  could 
give ;  for  without  these  powers,  no 
lease  for  a  year,  or  a  month,  or  a  week, 
could  have  been  good  and  fixed,  but 
only  for  the  life  of  the  lessor,  and  not 
even  for  that,  since  the  peculiar  tenure 
by  which  the  duchy  was  holden,  ex- 
posed the  lessee  to  other  casualties 
besides  the  lessor's  death. 

"  It  was  afterwards  deemed  expe- 
dient, indeed,  it  probably  was  found 
necessary,  to  give  some  extension  of 
the  leasing  power,  for  the  purpose  of 
encouraging  builders.  As  early  as 
1777,  by  letters  patent,  the  Duke  of 
Cornwall  (his  late  Majesty  George  3), 
had  granted  to  the  Clayton  family  a 
lease  for  ninety-nine  years :  but  as  the 
enabling  Acts  then  in  force  only  give 
a  power  of  leasing  for  three  live*,  these 
letters  patent  would  not  have  been 
valid  had  not  three  lives  also  been 
added  as  a  qualification.  This  was 
accordingly  done,  though  it  is  con- 
tended, from  the  frame  of  this  grant, 
and  the  circumstances  of  it,  that  it  was 
intended  to  be  renewed  as  the  lives 
dropped.  This  is  only  part  of  the  ge- 
neral question  now  before  us,  there 
being  nothing  in  the  patent  to  carry 
the  term  beyond  the  lives  of  the  three 
cestuique  vies  mentioned,  and  nothing 
whatever  of  renewal  referred  to ;  there 
being  also  an  absolute  want  of  all 
power  to  grant  such  a  lease,  as  is  eon* 
tended  for,  at  that  time  to  any  person, 
on  any  consideration. 

"  Under  these  letters  patent,  the  les- 
sees took,  held  and  built.  But,  in 
1793,  it  was  deemed  advisable  to  enlarge 
the  leasing  power;  and  by  the  Act 
then  passed,  upon  a  recital  that  various 
applications  for  building  leases  had 
been  made,  and  that  the  parties  could 
not  undertake  such  operations  if  they 
had  only  terms  of  thirty-one  years  or 
three  lives,  the  duchy  was  expressly 
empowered  to  grant  leases  for  the 
absolute  term  of  ninety-nine  years  on 
improved  annual  ground  rents. 

44  This  Act,  from  the  beginning  to 
the  end,  says  nothing  of  renewal ;  but 
it  is  equally  silent  as  to  the  leases  already 
granted  for  ninety-nine  years,  determin- 
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able  upon  three  lives.  It  is  laid,  indeed, 
to  confirm  those  leases  '  made*  as  well 
as  those  'to  be  made;'  bat  if  we  were 
to  admit  that  it  confirms  all  of  them 
by  the  use  of  these  words,  they  occur  in 
the  first  section,  before  a  single  word 
had  been  said  of  the  expediency  of 
granting  leases  for  ninety-nine  years 
absolute;  and  it  confirms  them  ex- 
pressly '  according  to  the  purport  and 
contents  of  the  said  leases  and  grants ;' 
so  that,  supposing  the  words  '  made 
or  to  be  made"  extend  backwards  to 
grants  already  in  existence,  and,  among 
others,  to  the  letters  patent  of  1777, 
these  are  only  validated  '  according  to 
their  purport  and  contents,*  which,  of 
course,  gives  the  parties  in  this  case 
ninety-nine  years,  determinable  on  three 
lives,  without  any  right  of  renewal. 

"  That  these  Statutes,  then,  neither 
by  the  recitals  of  their  preamble,  nor 
by  their  enactments,  give  the  least 
right  beyond  the  mere  terms  of  the 
demise,  is  clear  past  all  doubt.  But  it 
is  said  that  this  mode  of  dealing  with 
the  property,  and  this  way  of  adverting 
to  the  estate  granted  to  the  lessee,  was 
calculated  to  deceive  the  tenants,  and 
make  them  lay  out  their  money  on  the 

S remises ;  and  it  is  added,  that  the  in- 
uring them  to  do  so  is  avowed  as  the 
object  in  view  of  the  legislature. 

"  This  misleading  of  the  lessee  by 
the  lessor  and  the  Parliament  together, 
(for  we  are  not  very  distinctly  told  who 
it  was  that  practised  the  deception) 
consists,  therefore,  of  three  things — 
the  phraseology  of  the  preambles ;  the 
substance  of  the  enactments;  and  the 
motive  avowed. — Now,  I  think,  it  may 
safely  be  laid  down  as  a  rule  to  govern 
this  kind  of  question,  that  a  party  has 
no  right  to  charge  another  with  the 
consequences  of  his  own  grossly  mis- 
taking, and  even  wilfully  mistaking  the 
sense  of  words  used ;  when  such  person 
employs  a  word  in  one  sense,  and  for 
one  purpose,  which,  had  he  used  it  in 
company  with  other  expressions,  and 
plainly  with  a  different  view,  would 
have  borne  a  very  different  meaning. 
No  one  has  a  right  to  run  away  with  a 
word,  and  by  merely  crying  out,  in  a 
senseless  manner,  '  you  said  estate,"  or 
'  yon  said  indefeasible?  or  '  you  said 
fixed,  justify  himself  for  forming  ex- 
pectations that  the  other  party  intended 
something  more  than  a  gift  of  the 
particular  quantity  of  interest  specifi- 
cally described,  with  certainty  to  that 
fixed  amount,  and  inde feasibly  to  that 
amount.  There  is  nothing  at  all  ob- 
scure or  ambiguous  in  the  words.  An 
indefeasible  estate  for  three  lives  means, 


as  plainly  as  words  can  speak,  an  estate 
for  three  lives,  happen  what  will  to  the 
grantor  of  the  estate,  and  be  who  may 
the  owner  of  the  fee  during  those  three 
lives ;  nor  can  any  one  be  deceived  by 
these  words  into  a  belief  that  more  it 
meant  to  be  given,  unless  he  wilfully 
deceives  himself,  by  taking  the  words 
in  a  sense  which  does  not  belong  to 
them,  and  in  which  no  other  man  em- 
ploys them. 

"  If  the  preamble  left  any  thing  doubt- 
ful (but  which  however  it  certainly 
does  not),  the  enactment  and  the  pro- 
viso remove  that  doubt;  because  they 
shew  in  what  sense  '  indefeasible1  is 
used.  As  for  the  motive  avowed,  of 
inducing  the  lessee  to  lay  out  money, 
nothing  can  be  less  capable  of  mislead- 
ing. Unless  they  were  sure. of  their 
term  of  thirty-one  years  or  three  lives, 
that  is,  if  they  were  liable  to  be  turned 
out,  not  at  the  end  of  those  terms 
respectively,  but  whensoever  the  lessor 
died,  or  became  king,  or  had  a  son, 
they  would,  of  course,  lay  out  no 
money,  because,  though  the  lease  pur- 
ported to  be  for  thirty-one  years  or 
three  lives,  it  was,  in  reality,  not  even 
for  one  life ;  but  was  determinable  by 
the  death  of  the  lessor,  and  by  other 
contingencies. 

"  I  have  hitherto,  of  purpose,  stated 
the  argument  raised  for  the  plaintiff 
wholly  upon  grounds  which  must  be 
common  to  all  the  lessees  of  the  duchy; 
because,  alter  all,  the  case  for  him  rests 
entirely,  and  the  answer  to  that  case 
mainly,  at  least  adequately  and  satis- 
factorily, may  be  made  to  repose,  upon 
the  examination  of  those  general  grounds 
without  resorting  to  any  thing  peculiar 
in  the  Clayton  grant  Nevertheless,  I 
cannot  shut  my  eyes  to  some  special 
circumstances,  which  deprive  those  who 
now  maintain  this  contention  of  any 
shadow  of  claim,  built  upon  a  supposed 
understanding,  or  a  fancied  deception 
practised  upon  them. 

"  I  pass  over  the  letter  in  October, 
1831,  of  Mr.  fVicken  to  the  Surveyor- 
General  of  the  duchy  ;  the  expressions 
of  which  are  the  very  reverse  of  any 
thing  like  an  indication  of  the  parties 
whom  he  represented  being  conscious 
of  a  right,  I  likewise  pass  over  the 
kindred  and  similar  expressions  of  the 
plaintiff  himself  in  his  letter  of  De- 
cember, in  the  same  year.  These  I  pan 
over,  not  from  any  disposition  to  under- 
rate the  importance  of  their  bearing 
upon  the  argument,  but  because  they 
relate  not  to  the  early  period  of  the 
time  in  which  an  understanding  is  said 
to  have  grown  up,  and  been  encouraged 
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by  the  lessor.  But  the  petition  pre- 
sented in  March,  1717,  when  the  letters 
patent  for  ninety-nine  yean  determin- 
able on  three  lives  were  granted,  is  not 
subject  to  the  same  objection  ;  and  the 
occasion  on  which  it  was  preferred, 
the  renewal  of  the  term,  clothes  this 
petition  with  great  importance.  After 
stating  that  this  term  of  thirty-one 
years  granted  in  1747,  would  expire  in 
1778,  and  that  the  reversionary  term  of 
eighteen  years  expectant  upon  that  first 
term  would  then  he  vested  in  possession, 
the  petitioner  goes  on  to  represent  that 
the  premises,  from  their  situation, 
would  he  much  more  improvable  than 
at  present,  and  would  be  of  consider- 
ably more  advantage  both  to  him  and 
the' Crown  in  future  (it  was  during  the 
duke's  minority),  if  ( such  a  term  were 
granted  as  would  enable  him  to  let  upon 
building  leases,  from  which  he  had 
hitherto  been  restrained  by  having  had 
no  longer  term  vested  in  him  than 
thirty-one  years,  both  in  possession  and 
reversion.*  He  then  refers  to  the  Crown's 
and  the  duke's  power  to  grant  leases, 
not  only  for  thirty-one  years,  but  also 
for  any  term  determinable  on  one,  two, 
or  three  lives ;  and  his  prayer  is,  to  be 
allowed  to  surrender  his  present  in- 
terest, (that  is,  the  residue  of  thirty-one 
years  in  possession,  and  the  whole  ex- 
pectancy of  the  eighteen  years  in  re- 
version), and  to  have  a  new  lease 
granted  to  him.  JVoi,  does  he  ask  for 
tt  absolutely  f  No!  The  words  are  for 
ninety-nine  years,  '  if  such  three  lives 
st  he  shall  name,  or  either  of  them,  shall  " 
to  long  UveJ*  He  now  says  that  he  got 
that  which  he  never  asked;  and  one 
waning,  it  seems,  is  to  be  given  to  the 
nurds  used  in  the  petition,  and  another 
meaning  to  be  given  to  the  same  words 
«*«/  by  the  Crown  in  acceding  to  that 
petition, 

"  This  is  really  decisive,  and  dis- 
poses of  the  whole  question  with  the 
present  plaintiff.  For,  first,  it  proves 
that  he  did  snake  and  could  make  no 
elam  of  right  whatever,  beyond  the 
term  then  in  being ;  and  that  he  could 
pretend  to  no  right  of  renewal  whatever. 
if  he  could,  if  he  had  not  only  eighteen 
years  absolute  in  reversion,  but  a  right 
to  renew,  then  he  could  have  had  no 
difficulty  in  granting  sub-leases  with 
covenants  to  add  the  renewed  term  to 
the  term  granted  by  those  sub-leases. 
Bat  he  distinctly  states  that  he  can  do 
nothing  of  the  kind;  that  he  has  no 
■ore  than  an  estate  for  years,  which 
■wit  expire  in  nineteen  years ;  and  that 
be  mast,  therefore,  resort  to  his  lessor 
to  give  him  a  better  estate  in  lieu  of  it, 


Simpson 

v. 
Clayton. 


and  one  which  will  last  longer.  But  Common  Pleas, 
secondly,  in  having  this  recourse,  and 
in  this  admitted  necessity,  he  expressly 
states  the  Crown's  power  with  its  re- 
strictions, and  only  asks  to  have  ninety- 
nine  years,  if  those  lives,  whom  he  is 
to  name,  shall  so  long  last  Nothing 
can  be  more  distinct  than  his  admission 
that  the  Crown  could  grant  no  more, 
unless,  perhaps,  it  be  the  cognate  ad- 
mission, that  he  had  no  idea  of  asking 
any  more,  and  confined  his  whole  prayer 
to  ninety-nine  years,  determinable  on 
three  lives.  He  does  so  confine  his 
prayer;  he  asks  this,  and  he  asks  no 
more.  It  is  granted :  can  he  now  com- 
plain that  he  has  got  all  he  asked  ?  Can 
he  now  be  heard  to  say  that  he  got,  not 
ninety-nine  years  determinable,  but 
ninety-nine  years  absolute ;  or  that  he 
has  a  right  to  put  in  lives  when  his 
nominees  die;  or  that  he  thought  all 
the  while  that  the  duchy  lessees  had 
c  good  and  indefeasible*  estates  beyond 
the  terms  in  their  leases;  that  they 
could  not  be  ousted ;  that  they  were  as 
much  independent  owners  as  the  lessor ; 
and  that  the  only  difference  between 
these  two  estates  was  the  obligation  to 
pay  a  small  fixed  rent?  Nothing  can 

BE  MORS  PREPOSTEROUS  THAN  SUCH 
A  CONTENTION,  AND  NOTHING  MORE 
FATAL  TO  IT,  THAN  THE  BARB  STATE- 
MENT, AND  THE  PRAYER  OP  THE  PE- 
TITION. 

"  As  for  the  Act  enabling  the  Clay- 
ton family  to  grant  leases,  and  the 
mortgage  by  them  to  Sir  Robert  Taylor, 
in  l/7o,  of  the  lease  in  question,  for 
6,000/.,  these  plainly  cannot  carry  this 
case  one  step  further.  The  private 
Act  only  affects  the  rights,  interests, 
and  equities  of  the  members  of  the 
family  in  regard  of  the  settlement ;  and 
least  of  all  can  any  inference  be  drawn 
from  their  pledging  the  lease.  The 
term,  without  any  right  of  renewal, 
might  be,  for  aught  we  know,  sufficient 
security  for  6,000/. ;  but  if  not,  they 
might  pledge  whatever  right  of  renewal 
they  had,  or  might  be  able  to  prove 
they  had ;  and  if  they  had  no  right, 
they  might  consent  to  give  their  mort- 
gagee the  benefit  of  such  renewal  as  in 
any  way  they  should  obtain.  But  all 
this  is  inapplicable  to  the  present  pur- 
pose in  any  manner,  for  no  transaction 
between  the  lessee  of  the  duchy  and 
any  third  party,  behind  the  back  of  the 
duchy,  can  ever  affect  its  rights.  The 
utmost  that  can  be  gathered  from  any 
such  dealings,  how  clear  and  unequi- 
vocal soever,  is,  that  they  evince  an 
expectation,  or  belief,  or  confidence,  on 
the  part  of  the  lessees,  that  they  were 
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OmmmtVieai.  to  have  a  renewal.    But  this  proves 
-r~m-'        just  nothing  at  all,  unless  it  is  further 
shewn  that  this  expectation  was  created 
by  the  duchy. 

"  Let  us  now  consider  in  what  res- 
pect this  case  differs  from  so  many  of 
daily  occurrence,  and  what  claim  the 
duchy  lessees  can  make  to  renewal,  or 
to  continuance  of  their  terms,  which 
would  not  be  open  to  the  tenants  of 
any  other  estates,  which  have  been 
accustomed  to  be  farmed  or  built  on, 
or  worked  in  mines  by  the  same  lessees 
or  their  families  for  a  long  course  of 
years.  I  profess,  with  all  the  attention 
I  have  been  able  to  give  the  subject, 
that  I  can  find  no  difference  whereon 
to  abide,  or  whereon  to  raise  a  dis- 
tinction. 

"  Suppose  a  great  landowner  in  the 
country,  or  the  proprietor  of  an  estate 
built  upon  in  London,  has  succeeded 
to  his  ancestors,  under  whom  farms 
have  been  occupied  from  fourteen  years 
to  fourteen  years  for  many  generations, 
or  houses  built  on  forty-nine  years' 
leases,  renewed  from  time  to  time  on 
fines,  and  paying  a  ground  rent,  without 
allowing  the  lease  to  expire  during  a 
century  or  a  century  and  a  half.  Nothing 
can  be  more  common  in  London  than 
such  constant  renewals ;  it  is  not  un- 
known, fiven  in  agricultural  holdings, 
without  any  leases ;  for,  in  some  parts 
of  the  country,  where  leases  are  uncom- 
mon, the  same  farmers  have  continued 
Sand  they  are  often  not  the  best  of 
armers),  to  occupy  under  the  same 
landowner  for  ages,  and  merely  at  will. 
But  in  London,  the  practice  in  almost 
every  case  is,  not  to  let  the  lease  expire : 
and  here,  therefore,  the  circumstances 
I  am  supposing  are  of  constant  occur- 
rence. To  make  the  parallel  between 
the  cases  more  exact,  suppose  the  estate 
in  question  to  have  been  in  strict  set- 
tlement, as  it  easily  may  be,  for  ages, 
and  that  as  often  as  a  recovery  was 
suffered,  or  a  fine  levied,  new  uses  were 
so  declared  as  to  re-settle  it  upon  a 
succession  of  mere  tenants  for  Hie,  but 
always  with  powers  of  leasing.  Suppose 
that  the  same  power  were  always  given 
of  granting  a  lease  not  exceeding  thirty- 
one  years  or  three  lives,  and  the  set- 
tlement creating  the  power  contained 
a  preamble  also  included  in  each  lease, 
that  *  it  was  expedient  for  encouraging 
good  husbandry,  for  increasing  mining 
speculations,  and  for  engaging'  the 
lessees  to  expend  their  money  in  build- 
ing, that  a  power  should -be  given  of 
granting  good  and  indefeasible  estates, 
according  to  the  purport  of  the  leases 
under  such  power.*    Suppose  that  in 


the  faith,  as  they  might  say,  but  in  the 
expectation,  or  the  hope,  as  it  would  be 
more  correct  to  say,  of  renewals,  the 
« lessees  had  granted  sub-leases  to  under 
tenants  for  a  period  extending  beyond 
their  own  apparent  interest,  as  shewn 
on  the  face  of  their  leases,  and  rather 
for  a  period  according  with  their  hopes 
and  expectations,  or  say  their  claims 
and  pretensions,  than  with  their  clear 
and  undoubted  title ;  and  suppose  fur- 
ther, that  they  had  mortgaged  the 
leases  for  more  than  they  could  well 
carry,  unless  the  renewal  was  certain, 
although  to  such  mortgage  the  land- 
lord in  the  country,  or  ground  landlord 
in  London,  was  neither  party  nor  privy. 
Now  the  case  I  have  put  would  give 
every  one  of  those  lessees  pretending  to 
have  the  right  of  renewal,  the  same 
claim  against  bis  landlord,  the  same 
indefeasible  estate  in  his  farm  or  his 
houses,  which  the  tenants  of  the  duchy 
of  Cornwall  are  here  setting  up.  For 
there  is  all  the  same  combination  of 
circumstances  in  the  case  I  have  sup- 
posed as  in  the  case  at  Bar.  We  have 
the  long  possession  and  constant  re- 
newal ;  the  dealing  on  both  sides  with 
the  property  uniformly  and  in  a  man- 
ner consistent  with  the  existence  of 
right ;  the  publicity  of  the  power  to 
lease  given  in  the  settlement.  The 
words  in  which  the  grounds  of  granting 
that  power  are  couched  are,  that  the 
tenants  may  have  good  and  indefeasible 
estates,  the  reason  for  granting  such 
estates  is,  that  they  may  be  encouraged 
to  lay  out  their  money  on  the  property. 
The  distinct  statement  of  these  expres- 
sions to  the  tenants  in  their  leases  is, 
indeed,  much  stronger,  and  brings  it 
more  home  to  them,  and  comes  more 
directly  from  the  lessor,  than  all  the 
duchy  Acts  of  Parliament  together  can 
be  said  to  give  notice  to  the  duchy 
lessees.  Last  of  all,  we  have  the  dealing 
by  the  lessees  on  the  faith  of  having 
such  interest  and  such  right  of  perpe- 
tual renewal,  by  expending  money,  by 
granting  long  sub-leases,  and  by  heavily 
mortgaging.  All  this  makes  the  case 
put  as  strong,  nay,  much  stronger,  for 
the  tenants  of  Lord  FitzwilUam,  in 
Yorkshire,  and  of  Lord  Westmin- 
ster, in  Middlesex;  and  yet  all  this 
amounts  to  so  absolute  a  nullity  as  an 
argument,  or  even  the  shadow  of  an 
argument,  to  prove  that  the  tenants  can 
renew  at  pleasure,  and  that  the  land- 
lords have  no  right  to  determine  their 
leases,  and  take  the  estate  into  their 
own  bands,  and  let  it  out  to  new  tenants 
as  the  terms  *11  in,  that  there  is  no 
conveyancer,  no    common  or  equity 
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lawyer,  no  solicitor  of  a  year's  stand- 
ing, no  student  of  a  year's  reading,  who 
would  ever  dream  of  counselling  any 
one  of  those  tenants  to  prefer  any  thing 
wearing  the  semblance  of  a  claim  to 
renewal  as  a  right,  or  to  offer  the  shadow 
of  remonstrance,  or  to  mutter  even  a 
threat  of  stirring  the  question,  when 
served  with  a  notice  to  quit  Nay,  I 
will  venture  to  say  that  there  is  not  one 
of  those  tenants  themselves,  the  most 
obstinate  and  litigious  and  insolent  that 
the  metropolitan,  or  the  most  rude  and 
ignorant  that  the  remoter  province  can 
produce,  on  either  the  Grosvenor  or 
ffentworth  estates,  whose  ignorance  and 
presumption,  or  whose  dufness  and  in- 
experience of  legal  matters,  would  ever 
lead  him  to  fancy  a  right  as  against 
his  landlord,  or  push  him  to  menace 
the  slightest  resistance  to  his  absolute 
rfeht  of  granting  or  refusing  a  renewal 
of  the  expiring  lease. 

"  Those  cases  are  no  way  distinguish- 
able from  the  present ;  but  there  is  one, 
if  it  be  possible,  still  more  directly 
parallel,  and  of  daily  occurrence- 
church  property  and  college  estates  are 
almost  a! way 8  let  on  fine  and  renewal ; 
that  is,  for  twenty-one  years,  renewable 
every  seven  years  on  a  fine ;  and  such 
estates  have,  in  most  instances,  been 
for  ages  in  the  same  holding.  The 
lease  is  hardly  ever  suffered  to  expire. 
Those  leaseholds,  sometimes  called 
chapter-lands  and  college-hold  pro- 
perty, go  from  father  to  son,  are  sold, 
mortgaged,  settled,  unsettled,  re-settled, 
in  short,  made  the  subject  of  dealings 
in  the  market,  and  at  law,  and  in  equity, 
as  if  they  were  of  freehold  or  copyhold 
tenure.  There  is  none  of  the  tenants 
that  could  not  raise  fully  stronger 
cases  of  claim  than  any  which  the 
duchy  tenants  can  set  up.  Yet  who 
ever  heard  of  such  a  contention  being 
brought  forward,  or  indeed  enter- 
tained, or  ventilated,  or  even  whispered 
at  a  former's  meeting?  It  generally 
suits  the  individuals  who  compose  those 
corporate  bodies,  and  are  persons  some- 
what of  an  advanced  age,  to  renew 
rather  than  to  let  the  terms  expire,  and, 
therefore,  they  rarely  exercise  their 
right  of  determining  the  leases.  But 
this  is  far  from  being  always  the  case. 
In  some  chapters,  from  time  to  time, 
the  opposite  course  has  been  taken,  and 
in  many  colleges,  of  late  years,  it  has 
been  pursued.  The  Fellows  have  al- 
lowed the  last  fourteen  years  to  run 
out,  foregoing  the  benefit  of  tha  fine,  in 
order  to  obtain,  at  the  expiration  of  the 
lease,  the  whole  property  discharged  of 
the  term,  and  either  to  change  their 
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tenants  altogether,   or  to   occupy  it 
themselves. 

•*  It  is  very  certain  that  there  never 
has  yet  occurred  an  instance  of  this 
right  being  resisted,  or,  in  any  manner 
of  way,  disputed,  or  cavilled  at,  or 
doubted  ;  and  men  who  doubt  all  other 
rights  as  connected  with  this  little  fa- 
voured species  of  property,  never  yet 
have  been  ignorant  enough  or  hardy 
enough  to  question  this ;  nor  will  they, 
as  long  as  the  law  of  the  land  remains 
unchanged,  and  the  rights  of  private 

Sroperty  are  held  sacred.  But  if  the 
uchy  tenants  are  right,  then  no  chapter 
and  no  college  can  henceforth  suffer  a 
lease  to  expire.  All  are  bound  to  renew 
at  the  tenant's  good  pleasure ;  in  other 
words,  here,  as  in  the  case  before  put, 
of  the  Yorkshire  landlord,  the  pro- 
prietor and  his  tenants,  and  the  lessor 
and  lessee  change  places,  and  the  owner, 
dispossessed  by  mere  efflux  of  time,  by 
long  endurance  of  the  occupation,  by 
expectations  engendered  without  his 
aid,  by  hopes  which  he  has  done  no- 
thing to  raise,  is  stripped  of  his  estate, 
and  becomes  a  dependant  upon  his 
lessees. 

"  That  which,  in  all  other  cases,  has 
been  thought  to  strengthen  a  landlord's 
title,  the  long  payment  of  rent,  destroys 
this  title ;  that  which  has  hitherto  been 
held  to  preclude  a  party  from  disputing 
another's  right,  namelv,  the  long  sub- 
sisting relation  of  landlord  and  tenant 
between  them,  here  clothes  the  tenant 
with  the  power  of  defeating  his  land- 
lord ;  that  which,  in  the  times  that  are 
passed,  was  wont  to  be  regarded  as  the 
confirmation  and  assurance  of  the  lord's 
estate,  the  long  acknowledgment  by  the 
tenant  of  his  lord's  title,  now  operates 
its  extinction,  and  transfers  the  lord- 
ship to  the  tenant. 

"  It  is  said  that  this  is  not  merely 
the  case  of  the  Clayton  family,  but  of 
many  other  mesne  leasees,  and  that  it 
concerns  not  only  the  interests  of  the 
tenants  paravail  on  that  estate,  but 
hundreds  of  others ;  in  a  word,  that  it 
is  the  case  of  all  the  tenants  mesne  or 

r travail  of  all  the  duchy  of  Cornwall. 
fully  accede  to  this  proposition,  only 
I  carry  it  further :  for  it  is  not  merely 
the  case  of  this  duchv,  but  of  many 
others;  the  duchy  of  Portland,  and 
Bedford,  and  Devon,  and  Cleveland, 
and  Sutherland,  and  Rutland;  and  it 
ia  not  only  the  case  of  those  ample 
domains,  but  of  all  other  proprietors, 
great  and  small,  and  their  tenants.  It 
is  the  ca>e  of  every  one  estate  in  tha 
towns  and  in  the  counties  where  tha 
land  lias  been  leased  for  a  length  of 
z 
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Pleat,  time,  and  the  terms  have  not  been  suf- 
fered to  expire.  There  is  nothing  to 
distinguish  the  case  of  the  King,  or  his 
eldest  son,  the  prince,  and  their  tenants, 
from  that  of  all  other  landlords  through- 
out the  realm.  Were  I  to  give  judg- 
ment now  against  the  Crown,  I  should 
make  every  title  throughout  the  kingdom 
shake,  and  conjure  up  a  frightful  group, 


a  host  of  dark  and  fantastic  suitors,  to 
blacken  this  Hall,  and  fill  its  air  with 
novel  and  discordant  sounds,  uncouth 
to  all  learned  ears,  unintelligible  to  all 
learned  minds,  and  involve  the  com- 
munity, and  all  its  real  property,  in  a 
maze  of  groundless,  endless,  pitiless  li- 
tigation." 


June  7. 


Bringloe  V.  Goodson. 


P.  S.  devised  (COVENANT.    The  declaration  stated  that  Peter  Sers,  deceased,  being 

eiecSors*?©11*  8eised  in  his  demesne  as  of  fee,  of  the  messuage  and  lands,  &c.,  there- 

the  use  of  J.  5.  inafter  mentioned  to  have  been  appointed  and  demised  to  the  defendant,  by 

powe/toThem*  ms  w*'*  devised  the  same  to  Maples  and  Brown  (his  executors),  and  their 

to  mortgage, 
and  a  proviso 
that  the  person 
entitled  to  the 
rents  and  pro- 


heirs,  to  the  use  of  the  testator's  son,  James  Sers,  for  life,  with  power  to  the 
said  executors  to  raise  money  by  mortgage  of  his  real  estate,  in  fee  or  for 
years,  and  a  proviso  that  it  should  be  lawful  for  the  person  entitled  to  the 
fits  might  lease  rents  and  profits  for  the  time  being,  and,  during  the  minority  of  such  person, 
wirsTenin"°ne  *°r  tne  8a'd  executors,  to  lease  the  premises  in  manner  therein  prescribed,  at 
a  rack-rent,  for  any  term  not  exceeding  twenty-one  years,  to  take  effect  in 
possession;  that  P,  S.  died  seised  of  the  messuage,  &c,  in  November, 
1811  ;  that  M.  and  B.  proved  the  will,  and  that  Jf.  died  in  June,  1822;  that 
/.  S.,  being  entitled,  under  the  limitations  in  the  will,  to  the  rents  and  profits 
of  the  premises  hereinafter  mentioned  to  have  been  demised  to  the  defendant, 
being  part  of  the  premises  in  the  will  mentioned,  afterwards  and  after  he 
came  of  age,  to  wit,  on  the  31st  December,  1814,  by  an  indenture  between 
the  said  /.  S.,  of  the  one  part,  and  the  defendant,  of  the  other  part,  in  exercise 
of  the  power  given  him  by  the  will  of  P.  &,  and  by  virtue  and  in  exercise  of 
all  other  powers  enabling  him  in  that  behalf,  did,  by  way  of  demise  or  lease, 
limit  and  appoint,  and,  by  way  of  further  assurance,  did  grant,  demise,  and 
vivbVexecutor  lease,  to  the  defendant,  his  executors,  &c,  the  said  messuage  and  lands  from 
mortgaged  to  the  11th  of  October  then  last  past,  for  twenty-one  years  thence  next  ensuing, 
(also  under  the  at  the  rent  of  1,500/.  a  year,  and  the  further  yearly  rent  of  10/,  for  every 
^OOO^iarT:—  acre  pl°u&nea<  UP  or  managed  contrary  to  the  covenants  in  the  indenture. 
Held,  first,  that  The  declaration  then  contained  covenants  by  the  defendant  for  payment  of 
rent ;  and  for  good  husbandry,  and  stated  that  the  defendant  entered  by 
virtue  of  the  indenture ;  that  the  demise  determined  on  the  1 1  th  of  October, 
1835;  that,  after  the  death  of  M.,  and  during  the  term  granted  as  afore- 
said, by  an  indenture  of  mortgage  of  the  14th  of  June,  1828,  between 
B,  of  the  first  part,  J.  &,  of  the  second  part,  and  the  plaintiff,  of  the 
third  part,  B.  did,  by  virtue  of  the  power  in  the  will  of  P,  S.,  bargain, 
sell,  and  demise,  and  /.  &  granted,  demised,  and  confirmed  to  the  plaintiff, 
under  the  mort-  his  executors,  &c,  the  said  messuage  and  lands,  to  hold  the  same  to  the 
**§*  Sf vdjj8 ;      plaintiff,  his  executors,  &c,  from  the  day  before  the  date  of  that  indenture 

that  in  an  action  by  such  mortgagee,  as  reversioner,  against  the  lessee,  under  the  demise  of  1814, 
for  breach  of  farming  covenants,  the  defendant  could  not  set  up  the  interest  of  T.  C.  under  the 
demise  of  1812. 


T 

1S1 2,  after  the 
testator's 
death,  J.  S. 
(the  tenant  for 
life.)  demised 
to  T.  C.  for 
ninety-nine 
years,  if  he 
(J.  S.),  should 
so  long  live ;  in 
1814,  he  de- 
mised (under 
the  power), 
to  the  de- 
fendant for 
tweniy-one 
years ;  and  in 
1828.  the  sur- 


the  leasing 
power  of  tne 
tena-t  for  life 
was  not  de- 
stroyed bv  the 
lease  of  1&12; 
secondly,  that 
such  power 
was  not  sus- 
pended, as 
against  the 


TRINITY  TERM,  1888. 

for  the  term  of  1000  years,  at  the  yearly  rent  of  a  peppercorn,  if  demanded ; 
subject  to  a  proviso  for  redeeming  the  mortgage,  on  payment  of  5666/.  15*.  8</., 
with  interest ;  that  the  plaintiff  thereby  became  entitled  to  the  reversion  of 
the  premises  demised,  as  aforesaid,  for  the  term  of  twenty-one  years  by  the 
first  mentioned  indenture,  and  continued  so  until  the  8th  of  May,  1835  ;  that 
the  defendant,  between  the  14th  of  June,  1828,  and  the  8th  of  May,  1835, 
managed  and  cultivated  the  land  in  an  unhusbandlike  manner,  and  became 
liable  to  pay  the  further  rent  of  2000/.  a  year  at  the  rent  of  10/.  an  acre  for 
each  acre  so  managed  as  aforesaid :  breach,  non-payment. 

Third  plea,  that,  before  the  making  of  the  indenture  in  the  declaration 
first  mentioned,  to  wit,  on  the  7th  of  May,  1812,  by  an  indenture  then  made 
between  /.  S.,  of  the  first  part,  George  Hillyard,  of  the  second  part,  Thomas 
dement,  of  the  third  part,  and  George  Hillyard  King,  of  the  fourth  part ; 
/  Sn  for  the  consideration  therein  mentioned,  demised  the  messuage,  &c, 
described  in  the  indenture  in  the  declaration  first  mentioned,  to  71  C,  his 
executors,  &c.,  for  ninety-nine  years  from  the  6th  of  May,  1812,  if  /.  S. 
should  so  long  live ;  and  that  at  the  time  of  making  the  indenture  in  the 
declaration  secondly  above  mentioned,  /.  S.  was  alive,  and  the  term  granted 
to  7!  C.  undetermined. 

Replication  :  stating  the  power  given  by  the  will  of  P.  S.  to  M.  and  B.,  or 
the  survivor,  his  executors,  &c,  to  raise  money  by  mortgage  of  the  messuage, 
&c,  in  question,  for  payment  of  the  debts  of  P.  S. ;  that,  after  the  making 
of  the  indenture  of  appointment  and  demise  to  the  defendant,  in  the  declara- 
tion mentioned,  and  after  the  death  of  M.,  the  personal  estate  of  P.  S.  not 
being  sufficient  to  discharge  his  debts,  B.f  on  the  14th  of  June,  1828,  by 
virtue  of  the  power  given  him,  raised  the  sum  of  5666/.  15*.  8c/.,  by  mortgage 
of  the  messuage,  &e. ;  and,  for  that  purpose,  with  the  privity  of  /.  S.t  demised 
them  to  the  plaintiff  for  1000  years,  at  a  peppercorn  rent,  subject  to  a  pro- 
viso for  redemption  on  payment  of  principal  and  interest  at  a  day  now  passed. 
Averment,  that  the  sum  of  5666/.  15*.  8d.  remained  unpaid,  by  means  whereof 
the  plaintiff  was  entitled  to  the  reversion  of  the  premises  expectant  upon  the 
determination  of  the  term  granted  to  the  defendant.    Demurrer  and  joinder* 

The  case  was  argued  by 

W.  H.  Watson,  for  the  defendant. — By  the  testator's  will  James  Sets  took 
u  estate  for  life  in  the  premises  in  question,  with  a  power  to  lease  for  twenty- 
one  years ;  and  the  executors  had  also  a  power  to  mortgage  the  premises,  to 
raise  money  for  the  payment  of  the  testator's  debts;  in  1812  James  Sers 
demises  for  a  term  of  ninety-nine  years,  if  he  should  so  long  live,  to  Clements  ; 
in  1814,  he  grants  a  lease  for  twenty-one  years  to  the  defendant ;  and  in 
•828,  Brown,  the  surviving  executor,  mortgages  the  premises  for  1000  years 
to  the  plaintiff;  this  is  the  order  of  the  different  demises  in  point  of  date ;  but 
in  priority  of  law,  they  stand  thus :  first,  the  mortgage  of  1828  to  the  plaintiff; 
secondly,  the  demise  of  1812,  to  Clements  ;  thirdly,  the  demise  of  1814,  to 
the  defendant ;  and  fourthly,  comes  James  Sens  life  estate.  For  it  may  be 
conceded,  that  the  mortgage  of  1828  by  the  executor,  being  in  execution  of 
the  power,  is  valid;  but  the  lease  by  James  Sere,  of  1814,  for  twenty-one 
jews,  though  ostensibly  in  execution  of  the  power,  is  not  valid,  inasmuch  as, 
bj  the  prior  lease  of  1812,  for  ninety-nine  years,  he  had  suspended  his  power 

z  2 


GOODSON. 
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Qmmon  PUa*:  of  leasing,  Yelland  v.  Ficlis  (a),  Corker  v.  Ennys(b),  Vincent  v.  Enny$  (b\ 
ljBiNOLOE  anc*  therefore,  the  lease  to  the  defendant  in  1814,  would  take  effect  only  by 
way  of  estoppel,  as  between  him  and  /.  S.  ;  and  the  plaintiff  could  not  treat 
it  as  a  subsi  stent  lease,  and  consequently,  had  no  reversion  in  respect  thereof. 
It  may  be  urged,  on  the  other  side,  that  it  is  the  practice  of  modern  convey- 
ancers to  introduce  a  covenant  on  the  part  of  the  termor,  to  allow  the  tenant 
for  life  to  exercise  the  leasing  power,  but  that  is  done  to  obviate  the  incon- 
venience occasioned  by  a  suspension  of  the  leasing  power,  when  a  tenant  for 
life  creates  a  term  by  way  of  security  (c),  Long  v.  Rankin  (rf). 
'  The  lease  of  1814  was  moreover  inoperative,  as  not  having  been  made  by 
"  the  person  entitled  to  the  rents  and  profits  for  the  time  being,"  pursuant  to 
the  terms  of  the  will ;  for  in  that  year,  7!  C.  was  entitled  to  the  rents  and 
profits,  under  the  demise  of  1812,  and  therefore,  the  lease  of  1814  could  not 
take  effect  in  possession,  Doe,  dem.  Brune  v.  Prideaux  («),  Shaw  v.  Sum- 
mer* (/),  William*  v.  Bosanquet  (g) ;  for  Reg.  v.  Bulkeley  (A),  and  Eaton 
v.  Jacques  (t),  must  be  considered  as  overruled  by  these  cases  (J). 

Coote,  for  the  plaintiff. — The  general  position  contended  for  on  the  other  side 
is,  that  if  a  tenant  for  life,  with  a  leasing  power,  creates  a  term,  such  power  is 
thereby  suspended  during  the  term  ;  the  position  submitted  on  the  part  of  the 
plaintiff  is,  that  if  a  tenant  for  life,  with  a  leasing  power,  creates  a  term  by  way 
of  mortgage,  he  does  not  thereby  suspend  his  power  of  leasing.  Hence  it 
follows  that  the  different  demises  in  this  case  have  the  following  priority  in 
law :  first,  the  lease  of  1814  to  the  defendant,  executed  by  /.  S.  in  pursuance 
of  the  power;  secondly,  the  mortgage  of  1828,  from  B.  to  the  defendant, 
also  in  pursuance  of  the  power;  and  thirdly,  the  demise  of  1812  to  T.  C.  for 
ninety-nine  years ;  for  the  term  of  1812  took  effect  out  of  /,  SS*  life  estate, 
which  arises  subsequently  to  the  will,  and  did  not,  therefore,  affect  his  leasing 
power;  and  the  lease  of  1814,  being  granted  under  the  power  in  the  testator's 
will,  takes  effect  in  the  same  manner  as  if  it  had  been  created  by  that  instru- 
ment ;  by  a  parity  of  reason,  the  mortgage  term  of  1828,  has  also  a  priority 
to  the  term  of  1812,  which  was  not  within  the  authority  of  the  donee's 
power,  WhitlocK*  case  (&),  and  the  plaintiff,  as  mortgagee  under  the  former 

(a)  Moo.  788:   "  Mich.,  2  Jac.  (1),  But  the  doubt  here  is,  where  he  had  no 

In  eject ione firma  the  case  was  this:  a  power  to  make  leases,  and  yet  made  a 

covenant  to  stand  seised  to  the  use  of  lease.     At  last  the  Court  was  divided 

himself  for  life,  with  divers  remainders  in  opinion.14 

over  to  others,  some  for  life  and  some  (b)  Vin.  Abr.  Authority  (G.)  pi.  10. 

in  tail,  with  the  reversion  [qu:  revcon  (c)  See  Sugd.  Pow.54,  5th  ed. 


in  orig.)  in  fee  to  himself,  with  a  gene-  (d)  lb.  Append.  716. 

ral  power  of  revocation  of  all  the  uses  (e)  10  Ea.  158. 

in  remainder.     And  then  he  made  a  (/)  3  Moo.  196. 

lease  for  years  to  a  stranger,  and  after-  (e)  1  B.  &  B.  238 ;  3  Moo.  500. 


wards,  during  the  term,  he  revoked.  (h)  1  Doug.  292. 

The  question  was,  if  he  could  revoke,  (t)  2  Doug.  455. 

or  whether  he  had  suspended  his  power  (j)  See  also  Stone  v.  Evan*,  Peake 

of  revocation  hv  his  lease  during  the  Ad.  Ca,  94;  Woodf.  Land,  and  Tea. 

term.     Coke,  Chief  Justice,  (thought)  84;  Wester  dell  ▼.  Dale,  7  T.  R.  306 

that  he  might  revoke  for  all  except  the  (312) ;    Mayor  of  Carlisle  v.  Blamire, 

term  :  and  that,  if  one  make  a  convey-  8  Ea.  487 ;  Copeland  v.  Stephens,  1  B. 

ance  with  power  to  make  leases,  and  &  Aid.  593. 

with  po  ver  of  revocation,  if  he  make  a  (k)  8  Rep.  69,  b.  S.  C.  (nom.  Chapptl 

lease  he  may  revoke  for  the  residue,  v.  Whillock),  1  Brownl.  169.     See  also 
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term,  might  proceed  for  the  rents  upon  his  reversion ;  hherwood  v.  Old- 
know  (I). 

Sir  Edward  Sugden,  indeed,  cays  (m),  "  If  a  tenant  for  life,  with  a  power 
of  revocation,  grant  a  lease,  rent-charge,  &c,  to  take  effect  out  of  his  interest, 
natural  equity  requires  that  he  should  not  be  permitted  to  defeat  this  in- 
terest ;"  and  he  cites  The  Attorney  General  v.  Gradyll  (n),  which  is  not 
Jaw  (o);  but  he  is  obviously  alluding  to  a  contest  between  the  first  grantee 
of  the  tenant  for  life,  and  a  lessee  in  the  actual  occupation  of  the  land. 

The  case  of  Long  v.  Rankin  has  decided,  that  where  a  tenant  for  life,  with 
a  power  of  leasing,  has  conveyed  away  his  life-estate,  but  it  was  stipulated 
that  he  might  exercise  his  power  of  leasing  with  the  consent  of  the  grantee, 
the  power  might  be  legally  exercised  notwithstanding  such  conveyance ;  and 
fuch  leasing  power  may  be  exercised,  notwithstanding  a  grant  by  way  of 
security,  Walmesley  v.  Butterworth  (  p)  ;  and  the  term  of  1812  being  such  a 
grant,  the  grantor  was  the  person  entitled  to  the  rents  and  profits  when  he 
executed  the  lease  of  1814,  which  consequently,  took  effect  as  a  lease  in 
possession. 

Cur.  adv.  tult. 

Tivdal,  C.  J.,  now  gave  judgment — This  was  an  action  of  covenant, 
brought  against  the  defendant  for  the  recovery  of  certain  additional  rents 
reserved  in  a  lease  by  way  of  penalty  for  the  breach  of  farming  covenants. 
The  lease  was  made  in  1814,  by  James  Sere,  the  tenant  for  life,  under  a  power 
of  leasing  given  to  him  by  the  will  of  his  father,  Peter  Sere  ;  and  no  objection 
is  taken  as  to  the  lease  not  being  made  in  compliance  with  the  particular 
terms  of  the  power.  The  plaintiff  claims  as  the  assignee  of  the  reversion  of 
such  lease,  resting  his  claim  upon  a  term  of  1000  years,  created  in  the  year 
1828  by  the  surviving  executor,  named  in  the  will  of  the  said  Peter  Sers, 
tinder  a  power,  given  by  the  will  to  the  executors,  to  raise  money  for  the 
payment  of  debts  and  legacies ;  and  no  question  whatever  is  raised  as  to 
the  due  execution  of  this  power. 

But  the  defendant  sets  up,  as  an  answer  to  the  plaintiff's  right  of  action,  a 
demise  by  /.  S.f  the  tenant  for  life,  to  Thomae  Clement,  prior,  in  point  of 
date,  to  the  execution  of  the  leasing  power,  viz.,  upon  the  7th  of  May,  1812, 
for  the  term  of  ninety-nine  years,  if  /.  S.  should  so  long  live,  contending  that 
the  creation  of  this  term  for  ninety-nine  years,  suspended  the  exercise  of  the 
leasing  power  during  the  continuance  of  such  demise. 

What  the  particular  object  or  intent  of  the  demise  for  ninety-nine  years 
may  have  been  does  not  appear  to  us  judicially,  either  by  the  plea  which  sets 
forth  the  indenture  of  demise,  or  by  the  replication.  No  argument,  therefore, 
can  be  derived  from  any  such  object  or  intention  ;  but  the  demise  must  be) 
considered  simply  as  a  lease  for  ninety-nine  years  by  the  tenant  for  life,  not 
toting  its  effect  under  the  power,  but  out  of  the  estate  or  interest  of  the  tenant 

totte  v.  Popham  (2  Stra.  992;  Cunn.  (n)  Bunb.  92. 

102;   Ford's  MSS.  cit.  10  Ea.   181);  (o)  He   also  cites  Hard.   415,   and 

(**rchmmg  v.  Harvey  (Amb.  335.)  Goodright  v.  Color,  Doug.  477. 

(0  3  M.  fc  S.  382.  (p)  Coote  on  Mortgage,  698. 

(a)  (It  supra. 
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Common  Pleas,  for  life,  and  leaving  the  immediate  legal  reversion  upon  euch  lean  in  tuck 
Brinoloe      tenant  for  life.    And  whether,  as  against  the  lessee  for  1000  years,  the  leasing 
Goodbon       P°wer  **  or  *8  D0t  suspended  by  this  demise  for  ninety-nine  years,  made  by 
the  tenant  for  life,  appears  to  be  the  principal  question  in  the  case. 

That  the  leasing  power  is  not  destroyed,  appears  to  be  well  established  by 
the  cases.  The  tenant  for  life,  not  having  conveyed  away  his  life  estate,  but 
only  granted  a  lease  for  years  to  Clement,  the  utmost  effect  of  this  hast  it, 
that  the  power  of  leasing  has  been  suspended,  so  far  as  regards  the  lease  and 
interest  of  Clement,  (Long  v.  Rankin,  Sugden  on  Powers,  App.  No.  2,  Dow. 
Prae, ;)  and  if  there  hud  been  no  power  created  by  the  will  besides  that  leasing 
power,  and  the  contest  had  taken  place  between  the  grantee  of  the  term  for 
ninety-nine  years,  created  by  the  tenant  for  life,  and  the  lessee  for  twenty- 
one  years,  under  the  leasing  power,  there  can  be  no  question  but  that  the 
former  must  have  prevailed,  if  the  leasing  power  subsequently  exercised, 
operated  to  the  prejudice  of  the  grantee. 

But  the  question  in  this  case  arises  between  the  plaintiff  claiming  under  a 
power  given  by  the  will  to  the  executors  in  trust,  and  the  lessee  of  the  tenant 
for  life  under  his  power,  and  to  determine  whether  the  lessee  can  set  up  the 
prior  grant  of  the  tenant  for  life,  it  is  necessary  to  observe  the  legal  relation 
in  which  the  several  estates  stand  with  respect  to  each  other  as  to  their  pri- 
ority.    /{  is  well  established,  that  whatever  estates  are  granted  by  virtue  of 
a  power,  take  effect  as  if  they  were  granted  by  the  deed  creating  the  power. 
And  consequently,  in  the  present  case,  the  demise  for  1000  years,  under 
which  the  plaintiff  claims,  being  granted  under  the  power  given  by  the  will, 
operates  as  if  it  hod  been  created  by  the  will  itself,  which  gives  such  power 
to  the  executors.     And,  if  considered  as  created  by  the  will,  it  must  of  ne- 
cessity over-ride  the  lease  for  ninety-nine  years,  granted  by  the  tenant  for 
life  out  of  his  own  estate.     Again,  the  lease  for  twenty- one  years,  which  was 
granted  under  the  leasing  power,  supposing  that  power  not  to  be  absolutely 
suspended,  must  be  considered  as  if  granted  by  the  will  itself,  and  therefore, 
in  any  case,  not  affecting  the  interest  of  the  lessee,  as  over-riding  the  grant 
made  by  the  tenant  for  life  out  of  his  own  estate.     The  case,  therefore,  may 
be  considered  as  if  it  stood  thus :  the  donor  of  the  power  having  granted  a 
lease  to  Goods  on  for  twenty-one  years,  afterwards  grants  the  reversion  to 
Bringloe  for  1000  years,  and  then  grants  an  estate  for  life  to  /.  S.,  who 
demises  to  C.  for  ninety-nine  years,  if  he,  /.  &,  should  so  long  live.    Now, 
if  the  lease  for  1000  years  made  in  1828,  instead  of  being  granted,  as  it  is, 
under  the  power  given  to  the  executors,  had  been  granted  under  a  power 
given  to  the  tenant  for  life,  Clement,  the  grantee  of  the  term  for  ninety-nine 
years,  whether  it  was  a  mortgage  term  or  otherwise,  might  well  insist  upon 
his  right  to  the  rents  and  profits  in  preference  to  the  appointee  of  his  lessor; 
or  if  the  lease  for  twenty- one  years  had  been  disadvantageous  to  him,  be 
might  possibly  have  a  right  to  dispute  that  also,  as  being  granted  in  deroga- 
tion of  the  lease :  but  if  his  term  for  ninety-nine  years  is  over-reached  by  the 
lease  for  1000  years,  the  term  for  ninety-nine  years  cannot,  as  it  appears  to 
us,  stand  in  the  way  of  the  plaintiff,  the  termor  for  1000  years,  to  prevent  his 
recovering  the  rent  in  the  same  manner  in  which  he  might  have  done  if  the  lease 
for  ninety-nine  years  had  never  existed,  in  which  case,  it  appears  clear  that  the 
plaintiff  might  sue  the  lessee,  as  assignee  of  the  reversion,  upon  the  principle 
laid  down  in  the  case  of  Isherwood  v.  Oldknow.     The  lease  for  1000  years 
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being  granted  by  Brown,  the  surviving  exec  utor,  under  a  power  distinct  from    Common  Pleas. 

that  given  to  the  tenant  for  Jife,  nnd  which  power  the  tenant  for  life  had  no 

right  to  obstruct,  Clement,  the  lessee  for  ninety-nine  years  under  the  tenant 

for  life,  could  not  stand  in  a  better  situation  than  the  tenant  fur  life,  and 

therefore,  could  have  no  right  to  set  up  his  interest  against  that  of  the 

grantee  of  Brown,  under  the  power ;  and  if  Clement  himself  could  have  no 

such  right,  what  right  can  the  lessee  for  twenty-one  years,  under  the  power, 

have  to  set  up  the  right  of  Clement  against  the  grantee  of  Brown  f  In  other 

words,  as  the  defendant  derives  his  interest  in  the  lease  for  twenty-one  years 

from  the  donor  of  the  power,  and,  as  the  plaintiff  derives  his  reversionary 

interest  from  the  same  donor,  what  right  can  the  former  have  to  set  up  against 

the  latter,  a  lease  granted  to  a  third  person  by  the  tenant  for  life  ? 

Upon  a  careful  examination  of  the  several  cases  which  have  been  referred 
to,  and  which  cases  are  collected  in  the  last  edition  of  Sugden  on  Powers 
(especially  Rex  v.  Bulhely,  Goodright  v.  Color  (q),  Tyrrell  v.  Marsh  (r), 
and  Long  v.  Rankin),  it  will  be  found  that  they  are  all  so  much  distinguished 
by  their  circumstances  from  the  present,  that  no  one  of  them  affords  an 
authority  in  point ;  it  becomes  necessary,  therefore,  to  look  at  the  principle 
upon  which  this  case  is  to  be  decided  ;  and,  upon  principle,  we  think  that 
there  has  been  no  suspension  of  the  teasing  power  given  to  the  tenant  for 
life,  so  tar  as  regards  the  grantee  of  the  term  under  the  power  to  demise, 
by  way  of  mortgage  given  to  the  executors  ;  and  upon  that  ground  we  think 
such  grantee  has  the  immediate  reversion  in  him,  and  may  sue  upon  the 
covenants  in  the  lease. 

Judgment  for  plaintiff 


(9)  2  Doug.  460. 


(r)  3  Bing.  31 ;  10  Moo.  305. 


Stago  v.  Wyatt  and  others. 


June  12. 


TDEPLEV1N.  First  avowry,  for  five  years'  rent,  ending  the  11th  of  O0- 
tober,  1836,  due  from  the  plaintiff  to  the  previous  churchwardens  and 
overseers  of  the  parish  of  St.  Helen's,  in  the  Isle  of  Wight ;  second,  for  one 
year's  rent,  ending  the  11th  of  October,  1837,  due  from  the  plaintiff  to  the 
defendants,  as  churchwardens  and  overseers  of  the  said  parish  for  that  year; 
third  and  fourth,  similar  to  the  first  and  second,  but  stating  the  rent  to  be 
due  from  F.  M.  C,  and  H.  W.,  executrixes  of  /.  Chiverton.  Pleas  in  bar, 
non  tenuerunt. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  Winchester  Assizes,  it 
appeared  that  in  1719,  the  then  overseer  of  the  parish  demised  the  premises 
m  question  to  W.  French  for  ninety-nine  years ;  subsequently,  the  residue  of 
the  term  vested  in  T.  Stagg  ;  at  his  death  his  son,  /  Stagg  (the  father  of 
the  plaintiff),  became  possessed ;  at  his  death,  his  widow  continued  in  pos- 
session, and  m  1790  married  /.  Chiverton;  they  were  in  possession  in  1818, 
when  the  lease  expired,  and  so  continued  afterwards;  in  1820,  /.  Chiverton 
stated,  in  an  answer  in  Chancery,  that  he  was  a  tenant  of  the  premises  from 
year  to  year;  and  in  1822,  he  paid  41.  rent,  of  which  the  receipts  were  pro- 
duced; soon  afterwards  he  led  the  premises,  and  died  in  1826,  and  F.  M.  C 


The  absence 
of  proof  of 
either  payment 
or  demand  of 
rent  for  six- 
teen or  seven- 
teen years,  is 
evidence, 
though  slight, 
of  the  deter- 
mination of  a 
tenancy  from 
year  to  year. 
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Common  Pleat,  and  H.  W.t  mentioned  in  the  avowries,  were  two  of  his  executrixes ;  Mrs. 
Chiverton,  however,  remained  upon  the  premises  from  the  time  of  her  husband's 
leaving  them  up  to  the  period  of  her  own  death  in  1 836 ;  since  when  her 
daughter,  the  plaintiff,  had  been  in  possession.  No  rent  was  proved  to  have 
been  paid,  or  to  have  been  demanded  since  the  time  when  Chiverton  left  the 
premises. 

Upon  this  evidence  the  Lord  Chief  Justice  had  told  the  jury  that  they  were 
at  liberty  to  presume  the  determination  of  Chiverton9*  tenancy.  The  verdict 
passed  for  the  plaintiff. 

Crowder,  Q.  C,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection  ;  and  also  that  the  verdict  was  against  evidence. 

Erie,  Q.  C,  and  Butt,  now  shewed  cause. — No  tenancy  had  been  proved 
after  the  expiration  of  the  lease  in  1818,  or,  at  any  rate,  after  the  period  from 
the  payment  of  the  rent  had  ceased  :  the  onus  of  the  proof  lies  here  upon  the 
defendants :  the  one  payment  proved  to  have  been  made  by  Chiverton,  in 
1822,  was  not  sufficient  proof,  especially  as  no  rent  was  shewn  to  have  been 
paid  afterwards;  his  admissions  in  the  Chancery  suit  were  not  evidence 
against  the  present  plaintiff.  The  lease  of  1719  was  void,  as  the  parish  offi- 
cers could  only  let  from  year  to  year,  Doe,  dem.  Higgs  v.  Terry  (a),  Lame 
v.  Coehell  (b). 

Crowder,  in  support  of  the  rule.  The  cases  cited  are  an  authority  for  the 
defendant :  for  they  shew  that  payments  of  rent  made  to  the  parish  officers, 
are  evidence  of  a  tenancy  from  year  to  year ;  this  evidence  is  strengthened  by 
Chiverton**  express  statement  in  his  answer  in  Chancery  ;  which  is  evidence 
against  the  plaintiff,  as  she  claims  through  him.  Here  there  is  a  tenancy 
from  year  to  year  established,  and  nothing  to  shew  its  determination.  That 
determination  cannot  be  presumed;  and  the  direction  to  the  jury  that  they 
might  form  such  a  presumption,  was  incorrect. — [Tindal,  C.  J. — It  would, 
perhaps,  have  been  a  safer  course  if  the  parish  officers  had  proceeded  by 
ejectment  instead  of  by  distress.] — If  the  distress  had  been  made  during  Chi- 
ver  ton's  life,  it  clearly  would  have  been  good,  unless  there  were  some  direct 
proof  of  the  determination  of  the  tenancy;  and  the  subsequent  lapse  of  time 
is  no  presumption  against  such  right.  (Another  point  was  raised,  as  to 
whether  the  executrixes,  not  being  shewn  to  have  entered  on  the  premises, 
could  be  charged  personally  with  the  rent  accruing  after  testator's  death,  and 
Wins,  on  Executors,  1076,  7,  was  referred  to,  but  the  Court  expressed  no 
opinion  upon  this  point). 

Tindal,  C.  J. — If  we  can  see  any  evidence  to  lead  to  a  presumption  that 
the  tenancy  has  been  determined,  I  think  we  ought  not  to  send  this  case  back 
to  another  jury.  Now  we  cannot  say  there  was  no  evidence  on  this  head; 
though,  if  I  had  been  in  the  place  of  the  jury,  I  might,  perhaps,  have  come 
to  a  different  conclusion  from  what  they  have  done ;  still,  I  am  not  prepared 
to  say  they  were  wrong.    There  was  no  evidence  of  any  demand  of  rent  having 

(a)  1  Har.  &  Wol.  547;  4  A.  &  E.  (b)  4  A.  &  E.  478 ;  6  N.  &  M.  179. 

275;  5N.  &M.556. 
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been  made  by  the  churchwardens  and  overseers,  whose  especial  duty  it  was    Comma*  Plea*, 
to  make  such  demand,  if  any  rent  were  due.     Under  all  the  circumstances, 
this  is  not  a  case  where  the  presumptio  Juris  is,  that  the  tenancy  must  have 
continued ;  and  therefore,  there  was  not  any  misdirection  on  the  part  of  the 
Chief  Justice. 

Park,  J.,  and  Vaughan,  J.,  concurred. 

Coltman,  J. — Sixteen  or  seventeen  years9  abstinence  from  any  demand  or 
payment  of  rent  is  certainly  some  evidence  for  the  jury,  though  slight,  of  the 
determination  of  the  tenancy. 

Rule  discharged. 


Raine  v.  Alderson  and  Stanwix.  /«••«. 

f^ASE.     The  declaration  stated,  for  that  whereas,  Ac,  a  certain  cottage,  If  about*,  and 
and  the  land  and  soil  whereon  the  said  cottage  stood,  with  the  appur-  ^hichlt  eunda. 
tenances  situate  in,  Ac,  was  in  the  possession  and  occupation  of  a  certain  «k  demited, 
person,  to  wit,  Cain  Peaurt,  as  tenant  thereof  to  the  plaintiff,  the  reversion,  7tL^ru^Jo{ 
&c,  belonging  to  the  plaintiff:  and  whereas,  before  and  at  the  time  of  com-  nines,  an? 
mitiing  the  grievances  thereinafter  mentioned,  a  certain  other  cottage  and  be  under  tucfc 
tkt  land  and  soil   whereon   the  said  cottage  stood,  with  the   appurte-  50u-8ei!L 
nances  situate  in,  Ac,  aforesaid,  was  in  the  possession  and  occupation  of  tenancy,  in  the 
George  Mauhgam,  as  tenant  thereof  to  the   plaintiff,  the   reversion,   Ac,  ^S^uumu^ 
belonging  to  the  plaintiff;  yet  the  defendants,  well  knowing  the  premises,     J1**™**?*' 
but  contriving,  Ac,  to  injure  the  plaintiff  in  his  said  several  reversionary  houee,  and  toe 
estates  and  interests  of  and  in  the  said  cottages,  Ac,  whilst  the  said  cottages,  j*^"i  To**- 
Ac,  were  so  in  the  several  occupations,  Ac,  of  the  said  tenants  as  such  and  C,  whoee ' 
tenants  thereof  to  the  plaintiff  and  during  the  continuance  of  the  said  IS^JJi*  under- 
several  tenancies,  Ac  to  wit,  on,  Ac.,  and  on  divers  days,  Ac,  wrongfully  m»»«d  the 
and  unjustly,  Ac,  and  against  the  will  of  the  plaintiff,  did  make,  Ac,  five  carried  away 
levels,  five  mines,  Ac,  under,  along,  and  through  the  said  earth  and  toil  on  ^a^Lhm!Z\ 
which  the  said  first-mentioned  cottage  stood,  and  five  levels,  Ac,  under,  it,  whereby  the 
Ac,  the  said  earth  and  soil  on  which  the  said  second  cottage  stood,  and  w^Jbat^T 
out  of  the  said  levels,  Ac,  then  got  and  dug  divers  large  quantities  of  might  maintain 
coal,  Ac,  of  the  plaintiff,  to  wit,  1000  tons  of  coal,  and   1000  tons  of  STtbJ'inj^ry,* 
stones,  of  great  value,  Ac,  out  of  each  of  the  said  levels,  Ac,  and  converted  ^Jj**  WT#r" 
the  same  to  their  own  use,  by  reason  of  which  premises  respectively,  the 
said  several  cottages  were  respectively  undermined,  and  did  severally  crack, 
sink,  Ac,  and  became  and  were  permanently  dilapidated  and  ruinous,  and 
rreatly  and  permanently  lessened  in  value,  and  unsafe  for  habitation ;  by 
reason  of  which,  Ac,  the  plaintiff  was  greatly  injured,  Ac,  in  his  said  several 
reversionary  estates  and  interests  in  the  said  cottages,  Ac,  and  by  reason 
thereof  the  said  tenants  were  obliged  to,  and  did  quit  the  said  cottages  res- 
pectively, whereby  the  plaintiff  was  prevented  from  acquiring  divers  large 
turns  of  money,  which  would  otherwise  have  accrued  to  him  from  the  said 
tenants  respectively,  for  the  rent  of  the  said  cottages. 
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Second  count:  And  whereas  also,  before  and  at  the  time  of  committing 
the  grievances,  &c,  a  certain  cottage,  situate,  &c,  and  contiguous  to  the  land 
of  the  defendant  Stanwix,  was  in  the  possession,  &c,  of  Cain  Peaurt,  as 
tenant,  &c,  the  reversion,  &c,  belonging  to  the  plaintiff,  Ac. ;  and  whereas 
before,  &c,  a  certain  other  cottage,  situate,  &c,  contiguous,  &c,  was  in 
the  possession  of  George  Maugham,  as  tenant,  &c,  the  reversion,  &c., 
belonging  to  the  said  plaintiff;  and  whereas  before,  &c,  the  plaintiff  was 
possessed  of  certain  other  buildings,  consisting  of  a  butcher's  shop,  a 
stable,  and  a  messuage,  and  dwelling-house,  situate,  &c,  and  contiguous 
&c,  which  said  cottages,  &c,  at  the  several  times,  &c,  were  respec- 
tively ancient  cottages,  &c,  and  before  and  at  the  several  times  when,  &c, 
respectively  ought  to  have  been,  and  still  ought  to  be,  sufficiently  supported 
by  the  soil  of  the  said  land  of  the  said  John  Stanunx ;  yet  the  defendants, 
well  knowing,  &c,  to  wit,  on  the  30th  of  January,  1  833,  and  on  divers  days, 
&c.,  did  wrongfully,  &c,  excavate  five  mines,  in  the  said  land  of  the  said  John 
Stanunx,  under  the  surface  thereof,  and  so  near  to  the  said  cottages,  &c, 
that,  by  reason  of  the  said  several  premises,  the  soil  of  the  said  land  of  the 
said  John  Stanunx  ceased  to  be  a  sufficient  support  to  the  said  cottages,  Ac. ; 
and  the  said  several  cottages,  &c,  and  the  said  other  buildings,  &c.,  did 
severally  sink,  Sec.,  and  become  dilapidated,  Ac,  by  reason  of  which  said 
several  premises,  the  plaintiff  was  greatly  injured,  &c,  and  the  said  tenants 
have  been  forced  to  quit,  &c,  to  the  plaintiffs  damage  of  1000/. 

Plea,  Not  Guilty. 


The  cause  was  down  for  trial  at  the  last  Spring  Assizes  for  Durham, 
before  Coleridge,  J. ;  when  another  action,  in  trespass,  was  tried  between  the 
same  parties,  for  driving  the  same  levels,  whereby  the  plaintiff's  land,  m  hit 
own  possession,  had  sunk,  and  for  taking  away  the  plaintiff's  coal.  In  that 
action  it  was  proved  that  the  lands  of  the  defendant,  Stanunx,  adjoined  that 
of  the  plaintiff;  that  the  defendants  had,  four  years  ago,  worked  out  all  the 
coal  under  the  plaintiff's  land ;  and  that,  in  consequence  of  the  undermining, 
a  creep  (or  sinking  in  of  the  earth)  had  occurred,  whereby  the  plaintiff's  land 
had  sunk,  and  the  cottages  were  injured.  The  plaintiff  recovered  a  verdict 
for  165/.,  including  the  value  of  all  the  coal  taken.  When  the  present  case 
was  called  on,  it  was  objected,  on  the  part  of  the  defendant,  that  the  action 
should  have  been  in  trespass  and  not  case  ;  but  the  learned  judge  thought 
the  action  was  rightly  conceived ;  leave  was,  however,  reserved  for  the  de- 
fendants to  move  for  a  nonsuit;  and  thereupon  a  verdict  was  taken  by 
consent  for  the  plaintiff,  subject  to  the  point  reserved ;  and  if  the  Court  should 
be  of  opinion  that  such  verdict  ought  to  stand,  it  was  agreed  that  the 
damages  in  the  second  action  should  be  taken  on  the  same  principle  as  those 
in  the  first ;  and  that  the  evidence  in  the  first  cause  was  to  be  considered  as 
taken  in  the  second. 

W.  H.  Watson,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a  nonsuit 
(The  rule  was  also  granted  tor  an  arrest  of  judgment,  on  the  ground  that 
the  first  count  was  in  case,  and  the  second  in  trespass,  but  this  point  was 
afterwards  abandoned.) 


R.  Alexander,  Q.  C,  and  Knowles,  now  shewed  cause.— In  the  action  of 
trespass,  the  injury  was  done  to  the  property  in  possession  of  the  plaintif  ; 
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out  the  present  action  was  for  damage  to  the  plaintiff's  reversionary  pro-  Common  Pleat. 

perty,  and  therefore  case  was  the  proper  remedy. — [Tindal,  C.  J.— Is  not 

the  real  question,  in  whose  possession  was  the  coal  under  these  cottages  ? 

was  it  demised  to  the  tenants  who  occupied  them  ?   If  not,  this  would  be 

nothing    more  than   consequential    damage,    arising  from  the    immediate 

act  of  trespass  in  taking  the  plaintiffs  coal ;  and  he  ought  to  have  brought 

trespass,  with  a  per  qvod.] — The  first  count  states  that  "  the  land  and  soil" 

were  in  the  possession  of  the  tenants,  and  that  fact  is  not  put  in  issue  by  the 

plea  of  Not  Guilty  which  only  puts  in  issue  the  fact  of  the  excavation, 

Frankum  r.  Lord  Falmouth  (a) ;  the  coal,  therefore,  under  the  cottages,  was 

in  the  possession  of  the  tenants,  and  they  could  have  maintained  trespass  for 

taking  it,  Lewis  v.  Branthwaxte  (6),  Com.  Dig.  "  Grant"  (C.  3),  Co.  Litt., 

4  a,  2  BL  Com.  18.    But  even  if  the  coal  were  in  the  possession  of  the 

plaintiff,  he  may  sue  for  the  damage  done  to  the  cottages,  and,  in  that  case, 

two  actions  would  lie,  trespass,  for  taking  the  coal,  and  ease,  for  the  injury  to 

his  reversionary  interest  in  the  cottages;  there  are  many  cases  in  which 

trespass  or  case  may  be  maintained  indifferently,  Branecomb  v.  Brydges  (c), 

Smith  v.  Goodwin  (d),   Welle  v.  Ody  (e),  Lawrence  v.  Obee  (/). 

W.  H.  Wateon,  in  support  of  the  rule. — The  jury,  by  their  verdict  in  the 
first  action,  allowed  for  the  value  of  the  coal,  though  not  for  the  value  of  the 
cottages. — [Tindal,  C.  J. — That  might  have  been  a  ground  for  the  defendant 
to  move  in  that  action  to  reduce  the  damages.] — The  cases  cited  on  the  other 
side  do  not  bear  out  the  position  that  the  possession  of  the  coal  passed  with 
the  possession  of  the  land  to  the  tenants :  the  declaration  only  states,  that 
"  the  land  and  soil"  were  in  the  tenant's  possession;  it  does  not  state  "land, 
soil,  and  minee  ;n  and  a  demise  of  "land  and  soil"  does  not,  of  necessity, 
pass  mines,  The  case  of  minee  (g).  The  injury  here  was  consequential 
upon  an  immediate  act  of  trespass,  and  the  action,  therefore,  should  have  been 
in  trespass  ;  Thornton  v.  Austen  (A),  Harker  v.  Birkbech  (i),  Pickering  v. 
Rudd(j). 

Tindal,  C.  J. — It  appears  to  me  that  some  confusion  has  grown  up  in  this 
case  by  mixing  up  the  former  action  of  treepaee  with  the  present  cause  of 
action,  which  is  clearly  in  case.  This  is,  in  point  of  form,  an  action  by  a 
reversioner  for  an  injury  done  to  his  reversionary  estate ;  the  declaration 
alleges  that  certain  cottages,  and  the  land  and  soil  whereon  they  stood,  were 
in  the  possession  of  certain  persons,  as  tenants  to  the  plaintiff,  the  reversion 
thereof  belonging  to  him ;  and  that  the  defendants,  by  undermining  the  land, 
and  carrying  away  coal  thereout)  caused  the  cottages  to  sink  and  crack,  and 
thereby  injured  the  plaintiff's  reversion.    The  defendants  have  only  pleaded 

(a)  1   Han  &  Wol.   1 ;    4  Nev.  &  (/)  1  Star.  N.  P.  C.  22. 
If  an.  330 ;  2  Ad.  &  El.  452 ;  6  €.  &  P.  O)  1  Plowd.  310,  313.  a.    See  also 
529 ;  4  D.  P.  C.  65.  Bishop  of  Winchester  r.  Knight  (1  P. 

(b)  2  B.  &  Ad.  437.  Wins.  406) ;  Bourne  v.  Taylor  (10  Ea. 

(c)  1  B.  &  C.  145;  2  D.  &  R.  189);  Curtis  v.  Daniel  (lb.  273) ;  fThite- 
256;  3  Star.  N.  P.  C.  171.  church  v.  Holworthy  (4M.&S.  340; 

(if)  4  B.  &  Ad.  413;   2  Nev.   &      19  Ves.  214.) 


Man.  114.  (h)  Cited  I  Ld.  Harm.  188. 

(e)  2  Gale,  12:    1  Mee.  &  Wells.         (t)  ?  Burr.  1556;  1  W.  Bl. 
452;  5  D.  P.  C.  95.  (j)  1  Star.  N.  P.  C.  56. 
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the  general  issue ;  and  there  is,  therefore,  no  traverse  of  the  tenancy,  or  of 
the  feci  that  the  land  and  soil  on  which  the  cottages  stood  were  in  the  pos- 
session of  the  persons  named  as  tenants,  nor  of  the  plaintiff's  reversionary 
interest.     It  is  admitted,  therefore,  that  at  the  time  the  injury  was  committed, 
the  legal  possession  of  the  cottages,  and  the  "  land  and  soil"  on  which  they 
stood,  was  in  the  tenants,  and  the  reversion  in  the  plaintiff;  then,  as  the 
the  "  land  and  soil"  will  include  all  that  is  within  it,  the  coal  under  the 
cottages  was  in  the  possession  of  the  tenants,  and  for  an  injury  done  to  his 
reversionary  interest  in  such  cottages  by  the  removal  of  the  coal  beneath 
them,  the  plaintiff  is  clearly  entitled  to  recover  in  the  present  form  of  action. 
In  Wells  v.  Odyt  which  was  an  action  on  the  case  for  darkening  the  plaintiff's 
windows  by  building  on  a  party-wall  erected  under  the  Building  Act,  it  was 
objected,  on  the  part  of  the  defendant,  that  as  the  building  was  partly  on  the 
plaintiff's  land,  the  action  ought  to  have  been  trespass,  and  not  ease  ;  but  the 
Court  held  the  action  was  well  brought;  and  Lord  Abinger>  C,  B„  in  giving 
judgment,  said  (A),  "  No  case  has  been  cited  to  shew  where  an  injury  has  been 
done,  of  a  consequential  nature,  to  the  comfort  and  convenience  of  the  plaintiff, 
effected  partly  by  an  act  of  trespass,  and  partly  by  an  act  that  was  not  a 
trespass,  but  from  either  of  which  the  injury  must  and  would  have  resulted, 
that  the  plaintiff  is  bound  to  bring  the  one  form  of  action  rather  than  the 
other "     So  in  the  present  case,  it  may  be  a  little  uncertain  whether  the 
sinking  of  the  cottages  was  occasioned  by  the  taking  away  of  the  plaintiff's 
coal,  or  of  the  coal  that  was  in  the  possession  of  the  tenants,  as  being  under 
their  cottages;    but,  nevertheless,  the  action  is  rightly  conceived  in  the 
present  form. 


Park,  J. — In  Wells  v.  Ody  it  was  doubtful  whether  the  remedy  was  by 
an  action  of  trespass,  or  an  action  on  the  ease  ;  but  looking  at  the  evidence 
given  in  the  former  action  between  these  parties,  and  which  it  was  agreed 
should  be  taken  as  if  given  in  the  present  action,  I  think  it  has  been  properly 
brought  in  ease.  It  is  brought  to  recover  an  injury  done  to  the  plaintiff's 
reversionary  interest  in  certain  cottages,  by  reason  of  the  defendant's  having 
dug  for  coal  under  those  cottages,  for  which  the  tenants  might  certainly  have 
brought  an  action  of  trespass ;  and  I  entertain  no  doubt  but  that  the  plaintiff 
is  entitled  to  recover  damages  in  this  action  on  the  ease  for  such  injury  to  his 
reversion. 

Vaughan,  J.,  of  the  same  opinion. 

Coltman,  J. — The  defendant  may,  perhaps,  have  a  right  to  complain  that 
the  jury  in  the  first  action  gave  too  much  damages,  if,  as  has  been  alleged, 
they  allowed  for  the  whole  of  the  coal,  both  that  in  the  possession  of  the 
plaintiff,  and  that  in  the  possession  of  the  tenants ;  for  in  that  action,  the 
plaintiff  had  no  right  to  recover  for  the  coal  which  was  under  his  tenants' 
cottages.  But  the  difference  would  have  been  necessarily  very  small.  As 
to  the  form  of  the  present  action,  I  consider  that  the  plaintiff  is  entitled  to 
damages  in  this  form  of  action,  if  the  coal  was  taken  from  under  the  tenants' 
cottages,  and  that  was  a  question  of  fact  for  the  jury.    If  the  coal  beneath 


(*)  2  Gale,  15. 
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the  cottages  was  demised  to  the  tenants,  the  plaintiff  could  not,  in  an  action 
of  trespass,  recover  damages  for  taking  that  coal,  nor  for  any  injury  conse- 
quential upon  such  taking ;  but  he  would  have  a  clear  right  to  recover  in 
ease  for  an  injury  to  his  reversion ;  now,  unless  there  were  a  reservation  of 
the  coal,  the  presumption  is  that  all  passed  by  the  demise,  from  tue  centre 
of  the  earth  to  the  sky,  according  to  the  well-known  maxim,  "  cujue  est  solum 
ejus  est  usque  ad  cesium. 

Rule  discharged* 


Wilson  v.  Wilson.  a—m. 

Same  v.  Steele. 

flOVENANT,  upon  an  indenture  between  the  defendant  and  several  Theshare- 
others,  shareholders  in  The  Imperial  Distillery  Company  (a),  of  the  j^JJ^1 
first  and  second  parts,  and  the  plaintiff  (as  a  trustee),  of  the  third  part ;  company,  by 
whereby,  after  reciting  the  embarrassed  position  of  the  company,  occasioned  nInted°to%y 
by  the  refusal  of  several  shareholders  to  pay  up  the  instalments  due  upon  their  propor- 
their  shares,  it  was   (amongst  other  things),   witnessed  that  a  committee  ofsuchasum 
should  be  formed  for  liquidating  the  debts,  and  winding  up  the  concerns  of  Sildoertiry* 
the  company ;  that  the  major  part  of  the  committee  should  have  power  to  to  be  required, 
decide  and  act ;  that  the  said  parties  to  the  indenture  of  the  first  and  second  U^bu  ot 
parts  should  and  would  contribute  and  pay,  in  equal  shares  and  proportions,  the  company ; 
all  sums  of  money  which  might,  from  time  to  time,  be  required  for  the  payment  thereby  agreed 
or  satisfaction  of  all  or  any  of  the  debts,  sums  of  money,  bills  of  exchange,  j!***  JJJ^v^JJ 
interest,  bills  of  costs,  salaries,  costs,  charges,  and  expences  due  from  the  be  conclusive. 
company ;  and  that  accordingly  each  of  them,  (the  said  several  persons,  parties  J^^™?* 
to  the  said  indenture  of  the  first  and  second  parts,)  should,  from  time  to  time,  sudden  emer- 
within  ten  days  after  demand  made  in  writing  by  the  plaintiff,  pay  to  him  the  ceru^cateof » 
just  and  equal  proportion  of  him,  the  covenantor,  of  all  sums  which  should  tum  ^Mired» 
from  time  to  time  be  required  for  the  payment  or  satisfaction  of  the  debts,  fendant,  a 
&c,  and  that  the  certificate  of  the  committee,  or  the  major  part  of  them,  should  1^  l^^ai 
be  conclusive  evidence  that  the  money  was  required  or  wanted,  and  of  the  £'*  proportion. 
proportion  which  each  person  was  to  pay.    Averment,  that  the  major  part  of  tee  afterward* 
the  members  of  the  said  committee,  did,  by  writing  under  their  hands,  ««**«  wh*^* 
and  in  execution  of  the  powers  and  authorities  by  the  indenture  vested  in  much  larger 
them,  certify  as  the  fact  wast  that  the  sum  of  17,986/.  was  then  required,  aefeSdin?/ 

proportion  of 
which  amounted  to  5292. ;  thin  turn  was  demanded  of  him  by  letter,  but  in  a  postscript  it  was 
stated  that  he  would  hare  credit  for  the  1502.  already  paid. 

The  defendant,  being  sued  upon  his  corenant  and  the  certificate,  for  the  5292.,  by  one  plea 
traversed  the  allegation  in  the  declaration,  that  the  committee  had  certified  as  the  fad  tea*, 
that  the  sum  mentioned  was  required ;  and  by  another,  alleged  that  the  committee  had  frau- 
dulently signed  the  certificate  >-Rd*\ 

That,  upon  the  first  issue,  the  defendant  was  not  estopped  by  the  certificate  from  shewing 
that  more  was  demanded  than  was  really  due ; 
And  that,  upon  the  second  issue,  the  facts  did  not  constitute  a  fraud  in  law. 

(«)  See  Green  v.  Barrett,  1  Sim.  45,  which  arose  out  of  the  proceedings  of  this 

company. 
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ComnwnHw.  or  wanted,  for  the  payment  or  satisfaction  of  some  of  the  debts,  Ac,  in 
Wilson  addition  to  and  in  aid  of  the  other  monies  then  already  received  from  the 
other  sources  in  the  said  indenture  mentioned,  and  then  being  in  the  hands  of 
the  said  committee,  and  that  the  sum  of  529/.  was  the  proportion  which  the 
defendant  was  to  pay  of  the  said  sum  of  17,986/.,  of  which  said  certificate, 
and  the  premises  aforesaid,  the  defendant  afterwards,  to  wit,  on,  &c.,  had 
notice,  &c.     Breach,  refusal  to  pay,  on  request. 

Sixth  plea,  that  the  committee  did  not  so  certify  as  the  fact  was,  nor  was 
it  the  fact,  that  the  sum  of  17,986/.  was  then  required,  &c.     Issue  joined. 

Eighth  plea,  that,  at  the  time  of  making  the  certificate,  the  sum  of  17,986/. 
was  not  wanted  or  required  for  the  payment  of  the  debts,  &c. ;  and  that  the 
committee,  well  knowing  the  premises,  fraudulently  and  deceitfully  signed 
the  certificate,  with  intent  to  defraud  the  defendant  and  others. 

Replication,  traversing  the  allegation  that  the  committee  fraudulently 
signed  the  certificate.     Issue  joined. 

At  the  trial,  before  Tindal,G.  J.,  at  the  London  Sittings  after  last  Michael- 
mas Term,  it  appeared  that  the  committee,  having  had  a  sudden  occasion  for 
5,000/.  (part  of  the  sum  of  17,986/.),  had  made  a  previous  certificate,  calling 
upon  the  shareholders  to  pay  150/.  each;  that  some  persons,  and  among 
them  the  defendants  in  these  actions,  had  paid  the  150/.,  but  the  majority  of 
the  company  had  paid  nothing ;  that,  subsequently,  the  certificate  mentioned 
in  the  declaration,  was  made ;  that,  when  the  formal  demand,  by  letter,  of 
529/.  was  made  upon  the  defendants  (which  was  some  months  after  the  second 
certificate),  it  was  accompanied  by  a  postscript,  stating  that  credit  would  be 
given  to  them  for  the  150/.  which  they  had  previously  advanced. 

(In  four  other  actions,  arising  out  of  the  same  circumstances,  the  de- 
fendants had  not  paid  any  thing  upon  the  former  certificate.) 

The  jury  returned  a  verdict  for  the  plaintiff,  expressly  finding  that  there 
was  no  fraud ;  leave,  however,  was  reserved  for  the  defendant  to  move  to 
enter  a  verdict  for  himself  on  the  sixth  and  eighth  pleas. 

Erie,  Q.  C,  in  Hilary  Term,  obtained  a  rule  nisi  accordingly ;  against 
wVJch 

Wilde,  Serjt.,  and  Whateley,  in  Easter  Term,  shewed  cause. — The  certifi- 
cate was  conclusive  by  the  terms  of  the  deed  in  the  absence  of  fraud,  and  that 
was  negatived  by  the  jury.  It  was  the  decision  of  a  competent  jurisdiction, 
established  by  the  consent  of  the  parties,  and  was,  therefore,  binding  upon 
them ;  Doe,  dem.  Morris  v.  Rosser  (£),  Whitehead  v.  Tattersall  (c).  The 
difference  between  529/.  and  150/.  was  clearly  due  from  the  defendants,  and 
that  was  all  that  was  sought  to  be  recovered ;  and  the  certificate  was  only  a 
method  of  stating  the  account. 

Bompas,  Serjt.,  and  Cleasby,  in  support  of  the  rule. — Though  the  jury 
have  negatived  any  fraud  in  fact,  yet  the  certificate  was  fraudulent  in  law. 
It  was  false  in  fact,  and  to  the  knowledge  of  the  committee,  that  the  sum 
stated  was  required,  and  that  constitutes  fraud  in  law ;  Foster  v.  Charles  (d). 
^\Tindal,  C.  J. — There  must  be  damage  to  the  party  as  well  as  mere  false- 


(b)  3  East,  11. 

(c)  1  A.&E.491. 


(d)  6  Bing.  396;  7  Bing.  105;  4  M. 
» P.  61,  741. 
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hood ;  as  you  put  it,  a  mere  fable  or  allegory,  published  by  a  man  knowing  Cmmu*  jw 
it  to  be  untrue,  would  be  a  fraud.] — The  damage  to  the  defendant  here  is, 
that,  if  the  certificate  is  to  be  taken  to  be  conclusive,  he  is  debarred  from  con- 
testing his  liability  to  pay  a  less  sum  than  that  which  is  certified  to  be  due 
from  him,  although,  to  the  knowledge  of  those  making  the  certificate,  a  less 
ram  was  really  due ;  it  is  the  knowledge  that  a  statement  is  false  which  con- 
stitutes a  fraud,  Corbett  v.  Brown  (e),  PolhiU  v.  Walter  (/).  They  also 
referred  to  Pasley  v.  Freeman  (g),  and  Haycraft  v.  Creasy  (A). 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  gave  judgment.— The  point  brought  before  us  in  th» 
case  relates  to  the  mode  in  which  the  finding  of  the  jury  ought  to  be  entered 
in  a  special  verdict  upon  the  issues  raised  on  the  sixth  and  eighth  pleas.  The 
declaration  contains  an  averment  "  that  the  major  part  of  the  members  of 
the  committee  did,  by  writing  under  their  hands,  and  in  execution  of  the 
powers  and  authorities  by  the  said  indenture  vested  in  them,  certify  as  the 
fact  was,  that  the  sum  of  17,986/.  was  then  required  or  wanted  for  the  pay- 
ment of  some  of  the  debts,  &c. ;  and  further,  that  the  sum  of  529/.  was  the 
proportion  which  each  of  the  parties  named  in  the  declaration  (of  whom  the 
defendant  was  one),  was  to  pay :"  and  the  sixth  plea  traverses  in  terms,  that 
they  had  so  certified  "  as  the  fact  was,  nor  was  it  the  fact,"  upon  which 
traverse  the  issue  is  joined.  And  upon  the  evidence,  it  appeared  that,  in 
point  of  fact,  a  part  of  this  17,986/.  had  been  already  raised  and  paid  under 
a  former  certificate  to  the  committee,  for  the  purposes  mentioned  in  the  in- 
denture; and  that  the  defendant  himself  was  one  of  the  persons  who,  amongst 
others,  had  actually  paid,  under  such  former  certificate,  the  sum  of  150/. 
towards,  and  in  part  of,  his  share  of  the  sum  mentioned  in  the  present  certi- 
ficate. 

The  plaintiff  contends  that,  notwithstanding  such  proof,  the  finding  upon 
the  sixth  plea  ought  to  be  in  his  favour,  for  two  reasons ;  first,  that,  looking 
at  the  whole  frame  of  the  deed,  the  certificate  is,  as  he  contends,  substantially 
true ;  for  although  some  of  the  parties  named  in  the  declaration  had  paid  a 
part,  by  far  the  majority  of  them  had  not  paid  any  part  of  their  quota  of  the 
17,986/1,  and  that  it  was  open  to  the  committee  to  consider  the  whole  sum 
as  still  unpaid,  for  the  single  purpose  and  object  of  making  all  contribute 
equally;  the  committee  effecting,  as  they  contended,  such  purpose  and 
object  by  intimating  to  the  defendant  and  the  others,  who  had  paid  part  of 
the  demand,  that  credit  would  be  given  to  them  for  the  sum  which  they  had 
respectively  paid  when  they  satisfied  the  residue.  But  we  consider  the  certificate 
which  has  been  given  is  inconsistent  with  the  facts  proved  upon  the  trial, 
and  we  think  it  forms  no  excuse  for  certifying  a  larger  sum  to  be  due  from 
the  defendant  than  is  actually  due,  that  it  would  create  a  difficulty  or  intri- 
cacy in  the  certificate,  if  it  should  embody  in  it  the  statement  of  the  account 
of  each  of  the  covenantors  as  it  really  stood ;  nor  is  it  an  excuse  that  no  real 
injury  will  be  eventually  occasioned  thereby  to  the  defendant  or  the  other 
covenantors,  for  the  certificate  is  either  true  or  false  at  the  moment  it  is  made, 

(<)  1  M.  &  R.  108;  5  C.  &  P.  3d3;  (g)  3  T.  R.  51. 

8fiing.35;  I  Mo.  &  S.  85.  (A)  2  East,  92. 

(/)3B.  &Ad.  114, 
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Gannon  Plea*,    and  if  untrue  at  the  time  it  is  made,  the  notice  given  to  the  defendant  when 
Wilson        the  larger  amount  was  demanded  from  him,  that  instead  thereof  the  smaller 
sum  would  be  accepted,  cannot  set  up  the  truth  or  validity  of  the  certificate, 
the  more  especially  as  such  notice  was  not  given  until  some  months  after  the 
certificate  was  signed. 

The  plaintiff,  however,  further  contends,  that  the  defendant  is  estopped 
from  contesting  the  truth  of  the  certificate,  by  the  stipulation  into  which  he 
entered  in  the  deed,  that  the  certificate  of  the  major  part  of  the  committee,  of 
the  sums  and  proportions  required  "  shall  be  conclusive  evidence  that  the 
money  is  required  or  wanted,  and  of  the  proportion  which  each  person  is  to 
pay ;"  to  which  objection  it  appears  to  us  a  sufficient  answer,  that  the  plaintiff* 
has  not  relied  upon  the  estoppel,  but  has  himself  opened  the  truth  or  falsehood 
of  the  facts  stated  in  the  certificate  by  averring  them  to  be  true,  and  thereby 
making  the  truth  of  such  facts  the  very  issue  which  the  jury  are  called  on  to 
try,  and  that,  on  an  issue  so  framed,  the  jury  are  bound  to  find  according  to 
the  real  truth  of  the  facts  proved  before  them.  We,  therefore,  think  the 
issue  raised  upon  the  sixth  plea,  must  be  found  for  the  defendant. 

The  issue  upon  the  eighth  plea  is  raised  upon  the  question,  whether  the 
committee,  "  well-Jcnowing  the  premises,  fraudulently  and  deceitfully  signed 
the  certificate  with  intent  to  defraud  the  defendants  and  others ;"  and  it  is 
contended  by  the  defendant,  that  to  certify  that  which  is  not  true,  and  not 
true  to  the  knowledge  of  the  party  certifying,  amounts  to  fraud  in  law,  and 
that  the  verdict  on  this  issue  also  should  be  found  for  the  defendant.  But, 
admitting  this  definition  of  fraud  in  law  to  be  correct  when  applied  to  the 
subject-matter  of  the  several  cases  from  which  it  has  been  drawn,  as  in  the 
false  representation  of  character  and  the  like,  we  think  it  inapplicable  to  the 
issue,  as  framed  upon  this  record.  For  we  cannot  understand  the  issue  in 
any  other  light  than  as  raising  the  question  of  fraud  in  fact,  nor  can  we 
conceive  terms  more  apposite  than  the  present  to  express  the  charge  of  fraud 
and  covin  in  fact.  The  plea  imputes  the  conduct  of  the  persons  signing  the 
certificate  to  some  unworthy  motives,  such  as  the  intention  to  raise  more  from 
the  contributors  for  private  purposes  of  their  own,  than  was  really  due,  or 
the  like;  whereas,  upon  the  evidence,  it  is  perfectly  clear,  from  the  notice 
given  at  the  same  time  with  the  demand,  that  the  only  object  and  intention 
of  the  committee  was  te  raise,  by  one  single  certificate,  which  applied  to  all 
the  covenanters  equally,  the  proportion  that  was  really  due,  from  each  indi- 
vidual contributor,  after  giving  him  credit  for  the  sums  he  had  paid.  It  was 
no  more  than  the  adopting  of  a  piece  of  machinery  which  was  not  properly 
calculated  for  the  object,  with  perfect  bond  fides  on  the  part  of  the  committee. 

We  think,  therefore,  the  finding  on  the  eighth  plea  should  be  entered  for 
the  plaintiff;  and  we  think  the  fact  found  in  four  other  actions  brought  on 
this  deed,  viz.,  that  in  those  actions  the  defendants  had  not  paid  the  150/1 
under  the  former  certificate  and  demand,  will  make  no  difference  as  to  the 
finding  upon  the  issue  raised  on  the  sixth  plea  in  those  actions ;  for  the  cer- 
tificate as  to  the  gross  sum  certified  to  be  due,  is  as  much  disproved  by  the 
evidence  in  those  cases  as  in  the  present 

Judgment  for  the  defendant  on  the  sixth  plea;  for  the  plaintiff  on 
the  eighth  plea. 
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Alexander  v.  Bonnin.  common  puo*. 

FTtRESPASS,  for  breaking  and  entering  the  plain  tiffs  close,  and  erecting  a  By  an  a*ree- 
wall,  in  June,  1835.   Second  count,  for  a  similar  trespass  in  March,  1836.  ^erff'cw! 

Pleas:  firet,  Not  Guilty  ;  second,  that  the  plaintiff  was  not  possessed  of  tain  land, 
the  close  in  question ;  issue  thereon.     Third  (to  the  first  count),  that  the  with  the  de- 
defendant  was  possessed  of  the  close  under  certain  articles  of  agreement  of  fe"d*nt  that, 
June  14th,  1826,  by  which  the  plaintiff  covenanted  to  demise  to  him  the  the  houses 
whole  of  the  land  described  in  the  Agreement;  fourth  (to  the  first  count),  co^mmed'to 
leave  and  licence  under  the  agreement  to  erect  and  maintain  a  brick  wall  on  J*  V-nlt  by  the 
the  locus  in  quo;  fifth  and  sixth  (to  the  second  count),  the  same  as  the  oordin*  tosT 
third**  fourth.  ft&W 

Replication,  traversing  the  agreement  and  licence.  would  demise 

At  the  trial,  before  Tindal,  C.  J.,  at  the  Middlesex  Sittings  after  TVinitu  defendUn?^ 
Term,  1836,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  *»•  nominees; 
the  Court,  upon  the  following  case :  I^fghttf way' 

By  lease  of  29  December,  1821,  John  Alexander,  being  seized  in  fee  of  a  <"*  certail?  . 

.  -  t  s\*  >  n  -mm.  >  »»  i      .      -it  streets  marked 

piece  of  ground,  situate  at  Old  Brompton,  Middlesex,  demised  the  same  to  in  the  plan ;  to 
Samuel  Harrison,  nurseryman,  for  twenty-one  years,  with  a  proviso  enabling  ^^Jorpaftel 
the  lessor,  at  any  time  during  the  said  term,  to  resume  possession  of  part  of  of  ground  for 
the  ground  adjoining  the  Fulham  road,  for  the  purpose  of  building  thereon  ;  the  defendant 
in  which  case  the  lessor  was  to  fence  off,  at  his  own  expence,  the  part  resumed,  entered,  paid 
by  building  between  it  and  the  remainder  of  the  ground  a  close  fence  of  not  the  houses  :— 
less  than  six  feet  in  height.     Under  that  proviso  /.  A.,  in  1826,  resumed  ^JStJj*7 
possession  of  part  of  the  ground,  and  on  the  14th  of  June,  1826,  articles  m«nt,  there 
of  agreement,  under  seal,  and  with  a  30*.  stamp,  between  the  said  /.  A.,  of  c^renam  to 
the  one  part,  and  the  defendant,  of  the  other  part,  were  entered  into  and  demises* to 
executed  by  them ;  whereby  /.  A.,  for  himself,  his  heirs,  Ac,  covenanted  buil?upon,  but 
with  the  defendant,  his  executors,  Ac.,  that,  in  consideration  of  the  rents  i^J^JJj  a2" 
thereinafter  covenanted  to  be  paid,  he  would,  when  the  boundary  fence  therein-  m»e  as  to  the 
after  particularly  described,  and  the  drains,  &c.,  should  have  been  completed,  therefore"^ 
or  any  of  the  messuages  thereinafter  covenanted  to  be  built  should  have  been  A-  Foul.d  not 

maintain  tree* 


built,  &c,  agreeably  to  the  covenants  thereinafter  contained,  by  indentures  of  pass  against 

lease,  demise  and  lease  unto  the  defendant,  or  unto  such  person  as  he  should  fo^buifd"^"! 

nominate,  all  such  messuages,  &c,  as  should  be  built  upon  that  piece  of  ground  wall  across  the 

belonging  to  him,  the  said  /.  A.,  at  Old  Brompton  ;  the  same  being  bounded  8Ucn  streets. 

on  the  west,  by  a  nursery  ground  of  the  said  /.  A.,  and  then  in  the  occupa-  .  A  P,et« tut: 

-«.-•»..«.  -  t     %      t  .  .vi    ,nff  *  covenant 

tion  of  S.  //.,  (of  which  piece  of  ground  the  locus  in  quo  was  parcel ;)  and  to  demise  As 
which  piece  of  ground  was  specified  in  the  plan  annexed  to  the  now  reciting  J^  §f  Jjj 
agreement ;  and  all  ways,  &c,  to  the  said  piece  of  ground,  messuages,  &c.,  supported  by 
appertaining :  saving  and  reserving  to  the  said  J.  A.,  his  heirs,  &c,  a  right  mem."1  *8ree" 
of  tcag  through  and  over  the  three  several  streets,  marked  F  in  the  plan  to  the      A  ple*i°v 
said  agreement  annexed,  to  hold  the  said  piece  or  parcel  of  ground  and  pre-  cence  to  erect 
mises%  $c,  unto  the  defendant  for  eighty  gears  ;  yielding,  paying,  &c,  unto  the  Xt^SrSi 
said  /.  A.,  his  heirs,  &c,  for  the  two  first  years  of  the  said  term,  the  annual  »upp°rt«*  hr 
sum  of  60/. ;  for  the  third,  100/. ;  for  the  fourth,  150/. ;  for  the  fifth,  200/. ;  to*i*  0™!°°* 
for  the  sixth,  300/. ;  and  for  the  remaining  seventy-four  years,  400/.  payable 
quarterly,  clear  of  all  deductions.    And  it  was  agreed  that  in  each  of  the  said 
vol.  1.  2  a 
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Comma*  Pleat,  leases  there  should  be  contained  certain  specified  covenants,  and,  amongst 
Alexandir  others,  that  /.  A.,  his  heirs,  &c,  might,  twice  in  every  year,  enter  to  ascertain 
the  state  of  repairs,  &c. ;  and,  amongst  other  provisoes,  there  was  to  be  one  that 
it  should  be  lawful  for  /.  A.,  his  heirs,  &c,  to  use  for  the  purposes  of  building, 
all  such  party  walls,  <£c,  as  should  abut  on  his  ground,  paying  to  the  de- 
fendant, his  executors,  &c,  a  reasonable  compensation,  not  exceeding  one  moiety 
of  the  expences  of  any  wall  so  used.  And  the  defendant  covenanted  that  he 
would  accept  such  indentures  of  lease,  &c.,  and  execute  counterparts,  and 
pay  the  costs  of  the  same  and  the  reciting  agreement  and  plan  annexed,  &c. ; 
and  (amongst  other  things),  within  three  years  from  the  date  of  the  agree- 
ment, erect  a  good  brick  wall,  seven  feet  high,  along  the  west  side  of  the 
piece  of  ground ;  and  should,  in  the  meantime,  erect  a  close  fence  along  the 
same  side,  and  should  lay  out  the  said  ground  in  forming  the  said  terrace  and 
streets,  according  to  a  plan  to  be  approved  of  by  the  surveyor  of  J.  A, ;  and, 
within  eight  years,  build  as  many  messuages  or  tenements  as  were  specified  in 
the  plan  thereto  annexed,  &c. ;  provided  that,  if  any  of  the  said  yearly  rents 
thereinbefore  reserved,  should  be  unpaid  by  the  space  of  twenty-one  days 
next  after  any  of  the  appointed  days  of  payment ;  or  if  the  defendant,  his 
executors,  &c,  should  not  perform  the  covenants  and  agreements  thereinbefore 
expressed,  it  should  be  lawful  for  the  said  J.  A.,  upon  any  undemised  part  of 
the  premises,  to  re-enter  and  enjoy,  as  of  his  former  estate.  And  it  was 
agreed  that  the  lessee  should  not  be  liable  for  more  than  his  own  respective 
covenants;  nor  should  any  covenant  be  contained  in  the  leases  thereby 
granted,  be  construed  to  extend  or  apply  to  any  thing  further  than  the  mes- 
suages, &c,  in  such  lease  respectively  demised.  And  it  was  lastly  agreed, 
that  /.  A.,  his  heirs,  &c,  should,  when  required  by  the  defendant,  deliver  an 
abstract  of  his  title  to  the  said  piece  of  ground ;  but  that  he  should  not  deliver 
any  abstract,  or  give  any  evidence  of  title  to  any  purchaser  from  the  de- 
fendant, or  to  any  lessee  of  any  of  the  messuages  or  tenements  thereby  agreed 
to  be  built. 

The  following  ground  plan  was  annexed  to  the  agreement,  shewing  the 
ground,  and  proposed  buildings  thereon : 
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The  defendant  entered  pursuant  to  the  articles,  and  built  the  messuages  CommonPteas. 
shewn  in  the  plan;  and  the  same  were  built,  and  the  sewers,  &c.,  and  all    alixamdib 
other  things  made  and  done  (unless  the  Court  should  consider  what  appears  •• 

afterwards  in  this  case  not  to  be  so),  in  pursuance  of  the  agreement ;  and 
the  messuages,  as  they  were  from  time  to  time  completed,  were  demised  by 
the  said  /.  A.t  in  his  life  time,  and  afterwards  by  the  plaintiff  (by  distinct 
leases),  to  the  nominees  of  the  defendant,  and,  in  some  instances,  to  the 
defendant  himself;  in  each  lease  was  reserved  a  separate  rent,  and  the 
aggregate  of  those  rents  made  up  the  total  amount  to  be  secured,  according 
to  the  said  agreement.  Each  lessee  was  liable  for  his  own  rent  and  covenants 
only.  The  whole  of  the  messuages  were  thus  leased  in  pursuance  of  the 
said  recited  agreement.  All  the  works  done  by  the  defendant  under  the 
articles  of  agreement,  on  the  piece  of  ground,  were  completed  previously  to 
October,  1833.  The  brick  wall  along  the  west  side  of  the  ground  was 
partly  erected  in  the  manner  prescribed  by  the  aforesaid  indenture,  and  in 
lieu  of  the  residue,  a  dwarf  wall,  with  an  iron  railing,  was  erected  at  the  end 
of  the  three  streets,  under  the  express  sanction  and  approval  of  the  plaintiff's 
surveyor,  and  with  the  knowledge  and  approbation  of  the  plaintiff. 

Id  January,  1831,  the  said  /.  A.  died,  and  the  plaintiff,  as  his  only  sur- 
viving son,  and  heir  at  law,  became  possessed  of  his  real  estate,  including  the 
hereditaments  comprised  in  the  said  recited  agreement,  and  granted  leases  of 
the  remaining  messuages  to  the  defendant,  or  his  nominees,  according  to  the 
agreement 

The  defendant,  by  himself,  and  the  lessees  of  the  houses  agreed  to  be  built, 
paid  the  rent  stipulated  for  in  the  agreement. 

In  1832,  in  consequence  of  the  bankruptcy  of  the  said  S.  H.,  the  lease  of 
the  29th  of  December,  1821,  was  determined,  and  the  remaining  part  of  the 
nursery  ground  comprised  therein  came  into  the  possession  of  the  plaintiff. 

A  proprietary  school  was  erected  and  finished  near  the  locus  in  quo  in  the 
year  1836 ;  it  was  wider  than,  and  forms  the  third  side  of  North-street,  being 
let  back  about  forty  feet  beyond  the  dwarf  wall  and  railing  already  men- 
tioned, which  was  erected  on  the  locus  in  quo,  being  part  of  the  land  men- 
tioned in  the  articles  of  agreement,  at  the  end  of  the  street,  the  front  looking 
up  the  street  to  Fulham-road. 

On  the  25th  of  May,  1835,  the  dwarf  wall  and  railing  at  the  west  end  of 
KortA-street  were  removed,  for  the  purpose  of  making  the  approach  to  the 
intended  building  for  the  proprietary  school,  which  had  then  been  just  com- 
menced. Aftewards,  on  the  same  day,  the  defendant,  with  his  workmen, 
feme  and  erected  a  close  wooden  fence  across  the  street,  on  the  site  of  the 
dwarf  wall  and  railing  which  had  been  removed.  About  a  fortnight  after- 
wards, the  defendant  caused  the  wooden  fence  to  be  taken  down,  and  erected, 
in  its  place,  a  dwarf  wall  with  iron  railings.  On  the  completion  of  the 
building,  the  plaintiff,  on  the  10th  of  March,  1836,  had  the  dwarf  wall  and 
railing  again  removed  ;  upon  which  the  defendant  caused  a  wooden  fence  to 
be  put  up  where  the  dwarf  wall  and  railing  had  been,  viz.,  on  the  part  of  the 
bod  mentioned  in  the  articles  of  agreement ;  and  on  the  20th  of  March,  1836, 
•he  defendant  removed  the  wooden  fence,  and  erected,  in  its  place,  a  solid 
Wick  wall. 

The  above  acts,  committed  by  the  defendant ,  were  the  trespasses  complained     * 
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of  in  the  first  and  second  counts  of  the  declaration,  upon  which  the  present 
action  was  brought 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  was 
entitled  to  recover ;  if  so,  the  verdict  was  to  stand ;  but  if  not,  a  verdict  was 
to  be  entered  for  the  defendant.  In  either  case,  the  verdict  was  to  be  en- 
tered on  the  respective  issues,  as  the  Court  might  direct. 

The  case  was  argued  in  Easter  Term,  by  Ogle,  for  the  plaintiff,  and  W. 
H.  Watson,  for  the  defendant ;  the  former  contending  that,  by  the  agreement 
of  June,  1836,  no  interest  in  the  land  passed  to  the  defendant;  the  latter, 
that  the  interest  did  pass,  and  therefore,  that  the  lessor  could  not  bring 
trespass ;  as  to  the  construction  of  the  agreement,  he  cited  Com.  Dig.  Par 
roU  (A.  7) ;  Wit  Us,  332.    The  Court  took  time  to  consider. 

Tindal,  C  J.,  now  gave  judgment. — The  verdict  in  this  action  of  trespass, 
will  be  found  to  depend  on  the  inquiry  whether,  upon  the  facts  stated  in  the 
case,  the  possession  of  the  ground  upon  which  the  wall  stood,  which  was 
erected  by  the  defendant  at  the  time  of  building  such  wall,  did  or  did  not 
belong  to  the  plaintiff.  If  the  legal  possession  of  that  piece  of  ground  was 
vested  in  the  plaintiff,  he  may  maintain  his  action  of  trespass  against  the 
defendant  for  building  a  wall  on  his  land ;  if,  on  the  contrary,  the  plaintiff 
was  not  entitled  to  the  possession,  the  verdict  on  the  second  plea,  which  forms 
an  answer  to  the  whole  action,  must  be  entered  for  the  defendant.  And  this 
question  will  be  raised  between  the  parties  upon  the  second  plea,  which 
contains  a  traverse  of  the  plaintiffs  possession ;  for  as  to  the  third  plea,  which 
sets  up  a  title  to  the  piece  of  ground  in  the  defendant  himself,  and  justifies 
the  committing  of  the  alleged  trespasses,  by  reason  of  the  defendant's  pos- 
session under  the  articles  of  agreement  of  the  14th  of  June,  1826,  as  there 
is  a  replication  which  puts  the  whole  of  this  plea  in  issue,  we  think  the  plaintiff 
may  avail  himself  of  a  fatal  variance  between  the  agreement,  as  stated  in  the 
third  plea,  and  the  agreement  itself,  as  set  out  on  the  special  case ;  the  plea, 
stating  it  to  be  a  covenant  to  demise  the  whole  of  the  land  described  in  the 
agreement,  whereas  the  agreement  itself  contains  a  covenant  to  demise  the 
messuages  only,  as  they  should  be  successively  built  upon  the  land.  Upoo 
the -third  plea,  therefore,  we  think  the  plaintiff  is  entitled  to  a  verdict. 

Now,  the  second  plea  is  pleaded  to  the  whole  of  the  declaration ;  and  the 
finding  of  the  issue  raised  on  it  will  depend  upon  the  construction  to  be  pnt 
upon  the  articles  of  agreement  of  the  14th  of  June,  1826.  And  we  think, 
upon  the  proper  construction  to  be  put  on  those  articles,  and  of  the  facts 
done  by  the  parties,  the  possession  of  the  locus  in  quo,  at  the  time  the  tres- 
passes were  committed,  was  not  in  the  plaintiff,  and  consequently,  that  the 
defendant  is  entitled  to  a  verdict  on  his  second  plea. 

That  the  locus  in  quo  formed  part  of  the  land  comprised  in  that  agreement, 
is  expressly  found  as  a  fact  in  the  special  case.  The  only  question,  therefore, 
is,  whether  the  defendant  took  the  legal  interest  in  that  portion  of  the  land, 
either  under  the  agreement  itself  or  under  any  other  contract  to  be  implied 
,  from  the  entry  of  the  defendant  upon  the  land  in  question,  and  the  payment 
of  rent  to  the  landlord. 

Now,  it  would  be  difficult  to  maintain  that  the  defendant  took  any  interest 
under  the  instrument  above  referred  to.    Although  the  locus  in  quo  forms 
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part  of  the  land  comprised  within  that  instrument,  and  the  plan  to  which  it  Common  P'eat, 

refers,  there  are  no  words  whatever  of  any  demise  to  the  defendant  of  an     Alexander 

interest  in  the  whole  of  the  land.     The  habendum,  indeed,  comprehends  the  * 

whole  of  the  land  for  the  term  of  eighty  years ;  the  reddendum  makes  the 

rent  issuable  out  of  the  whole  of  the  land  for  the  six  first  years,  or  at  least, 

until  the  rent  is  apportioned  upon  the  several  messuages  to  be  afterwards 

built ;  and,  from  some  words  inserted  in  the  saving  or  reservation,  there  may 

be  ground  to  contend  that  there  is  a  covenant  or  agreement  to  demise  the 

whole.     But  there  are  not,  in  our  opinion,  any  words  of  direct  demise  to  pass 

the  legal  interest  in  the  whole  to  the  defendant ;  and,  as  to  the  messuages 

which  were  intended  to  be  built,  and  were,  in  fact,  afterwards  built  upon  the 

land  comprised  within  it,  the  instrument  amounts  to  no  more  than  a  covenant 

on  the  part  of  the  owner  of  the  land,  to  grant  future  leases  of  the  several 

messuages  as  they  should  be  successively  built,  either  to  the  defendant 

himself,  or  to  his  nominees,  upon  the  terms  specified  in  the  instrument  itself. 

There  was,  however,  a  portion  of  the  ground  described  in  the  agreement 
and  plan,  over  and  above  that  upon  which  messuages  were  to  be  built.  There 
was  not  only  the  piece  of  ground  on  which  the  wall  in  question  was  erected, 
but  the  ground  intended  to  be  formed  into  streets  and  pleasure  grounds. 
And  as  there  was  no  covenant  by  the  owner  to  grant  future  leases  of  these 
portions  of  ground,  the  question  is,  in  whom  was  the  legal  possession  of  these 
several  portions  of  the  ground  vested  under  the  instrument!  And  we  think 
that,  after  the  entry  made  under  that  agreement  by  the  defendant,  and  the 
payment  of  rent,  the  legal  possession  did  not  continue  in  the  covenantor,  but 
the  same  was  vested  in  the  defendant 

With  respect  to  the  wall,  the  defendant  enters  into  an  express  covenant 
within  two  years  to  build  a  wall  seven  feet  high,  in  the  spot  where  the  tres- 
pass was  committed.  This  covenant,  unless  there  is  something  in  the  instru- 
ment itself  to  rebut  the  inference,  would  lead  to  the  conclusion  that  the 
possession  of  the  land  on  which  the  wall  stood  was  in  the  defendant.  In  the 
next  place  the  reservation  of  the  right  of  way  to  the  landlord  over  the  three 
Streets  which  were  afterwards  to  be  formed,  affords,  as  it  seems  to  us,  aa 
unanswerable  argument  that  he  had  intended  to  part  with  the  legal  interest 
in  the  soil  to  the  defendant ;  and  the  very  covenant,  that  the  landlord  should 
be  at  liberty  to  use  the  party  walls  for  building  against  them  where  they 
abutted  upon  his  own  ground,  gives  a  sufficient  indication  of  intention,  on 
the  part  of  the  contracting  parties,  that  he  might  extend  the  length  of  the 
several  streets  which  were  laid  out,  but  negatives  any  intention  that  he  might, 
by  any  building  or  fence  across  the  end  of  the  street,  block  them  up. 

Upon  this  instrument  the  defendant  actually  entered,  took  possession,  and, 
before  the  messuages  were  built,  paid  rent ;  and  we  think,  under  these  cir- 
cumstances, he  acquired  the  legal  possession;  and  it  is  sufficient  for  the 
purpose  of  maintaining  the  second  plea,  if  the  defendant  took  under  the 
instrument  as  tenant  from  year  to  year. 

The  fourth  plea  is  a  special  plea  of  leave  and  licence  under  the  agreement 
of  the  14th  of  June,  1826.  But,  as  that  plea  states  the  agreement  to  contain 
a  leave  and  licence  to  the  defendant  to  erect  and  maintain  a  brick  wall  upon 
the  spot  in  question,  whereas  the  agreement  itself  contains,  at  most,  a  licence 
to  erect  a  wall,  and  is  altogether  silent  about  maintaining  it,  we  think  this 
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of  in  the  first  and  second  counts  of  the  declaration,  upon  which  the  present 
action  was  brought 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  was 
entitled  to  recover ;  if  so,  the  verdict  was  to  stand ;  but  if  not,  a  verdict  was 
to  be  entered  for  the  defendant.  In  either  case,  the  verdict  was  to  be  en- 
tered on  the  respective  issues,  as  the  Court  might  direct. 

The  case  was  argued  in  Easter  Term,  by  Ogle,  for  the  plaintiff,  and  W. 
H.  Watson,  for  the  defendant ;  the  former  contending  that,  by  the  agreement 
of  June,  1836,  no  interest  in  the  land  passed  to  the  defendant;  the  latter, 
that  the  interest  did  pass,  and  therefore,  that  the  lessor  could  not  bring 
trespass ;  as  to  the  construction  of  the  agreement,  he  cited  Com  Dig.  Pa- 
rol* (A.  7) ;  Willes,  332.    The  Court  took  time  to  consider. 

Tindal,  C.  J.,  now  gave  judgment. — The  verdict  in  this  action  of  trespass, 
will  be  found  to  depend  on  the  inquiry  whether,  upon  the  facts  stated  in  the 
case,  the  possession  of  the  ground  upon  which  the  wall  stood,  which  was 
erected  by  the  defendant  at  the  time  of  building  such  wall,  did  or  did  not 
belong  to  the  plaintiff.  If  the  legal  possession  of  that  piece  of  ground  was 
vested  in  the  plaintiff,  he  may  maintain  his  action  of  trespass  against  the 
defendant  for  building  a  wall  on  his  land ;  if,  on  the  contrary,  the  plaintiff 
was  not  entitled  to  the  possession,  the  verdict  on  the  second  plea,  which  forms 
an  answer  to  the  whole  action,  must  be  entered  for  the  defendant.  And  this 
question  will  be  raised  between  the  parties  upon  the  second  plea,  which 
contains  a  traverse  of  the  plaintiff's  possession ;  for  as  to  the  third  plea,  which 
sets  up  a  title  to  the  piece  of  ground  in  the  defendant  himself,  and  justifies 
the  committing  of  the  alleged  trespasses,  by  reason  of  the  defendant's  pos- 
session under  the  articles  of  agreement  of  the  14th  of  June,  1826,  as  there 
is  a  replication  which  puts  the  whole  of  this  plea  in  issue,  we  think  the  plaintiff 
may  avail  himself  of  a  fatal  variance  between  the  agreement,  as  stated  in  the 
third  plea,  and  the  agreement  itself,  as  set  out  on  the  special  case ;  the  plea, 
stating  it  to  be  a  covenant  to  demise  the  whole  of  the  land  described  in  the 
agreement,  whereas  the  agreement  itself  contains  a  covenant  to  demise  the 
messuages  only,  as  they  should  be  successively  built  upon  the  land.  Upon 
t he-third  plea,  therefore,  we  think  the  plaintiff  is  entitled  to  a  verdict. 

Now,  the  second  plea  is  pleaded  to  the  whole  of  the  declaration ;  and  the 
finding  of  the  issue  raised  on  it  will  depend  upon  the  construction  to  be  put 
upon  the  articles  of  agreement  of  the  14th  of  June,  1826.  And  we  think, 
upon  the  proper  construction  to  be  put  on  those  articles,  and  of  the  facts 
done  by  the  parties,  the  possession  of  the  locus  in  quo,  at  the  time  the  tres- 
passes were  committed,  was  not  in  the  plaintiff,  and  consequently,  that  the 
defendant  is  entitled  to  a  verdict  on  his  second  plea. 

That  the  locus  in  quo  formed  part  of  the  land  comprised  in  that  agreement, 
is  expressly  found  as  a  fact  in  the  special  case.  The  only  question,  therefore, 
is,  whether  the  defendant  took  the  legal  interest  in  that  portion  of  the  land, 
either  under  the  agreement  itself  or  under  any  other  contract  to  be  implied 
a  from  the  entry  of  the  defendant  upon  the  land  in  question,  and  the  payment 
of  rent  to  the  landlord. 

Now,  it  would  be  difficult  to  maintain  that  the  defendant  took  any  interest 
under  the  instrument  above  referred  to.    Although  the  locus  in  quo  forms 
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part  of  the  land  comprised  within  that  instrument,  and  the  plan  to  which  it  Common  PW. 

refers,  there  are  no  words  whatever  of  any  demise  to  the  defendant  of  an    alkxander 

interest  in  the  whole  of  the  land.     The  habendum,  indeed,  comprehends  the  r 

whole  of  the  land  for  the  term  of  eighty  years ;  the  reddendum  makes  the 

rent  issuable  out  of  the  whole  of  the  land  for  the  six  first  years,  or  al  least, 

until  the  rent  is  apportioned  upon  the  several  messuages  to  be  afterwards 

built ;  and,  from  some  words  inserted  in  the  saving  or  reservation,  there  may 

be  ground  to  contend  that  there  is  a  covenant  or  agreement  to  demise  the 

whole.    But  there  are  not,  in  our  opinion,  any  words  of  direct  demise  to  pass 

the  legal  interest  in  the  whole  to  the  defendant ;  and,  as  to  the  messuages 

which  were  intended  to  be  built,  and  were,  in  fact,  afterwards  built  upon  the 

land  comprised  within  it,  the  instrument  amounts  to  no  more  than  a  covenant 

on  the  part  of  the  owner  of  the  land,  to  grant  future  leases  of  the  several 

messuages  as  they  should  be  successively  built,  either  to  the  defendant 

himself,  or  to  his  nominees,  upon  the  terms  specified  in  the  instrument  itself. 

There  was,  however,  a  portion  of  the  ground  described  in  the  agreement 
and  plan,  over  and  above  that  upon  which  messuages  were  to  be  built  There 
was  not  only  the  piece  of  ground  on  which  the  wall  in  question  was  erected, 
but  the  ground  intended  to  be  formed  into  streets  and  pleasure  grounds. 
And  as  there  was  no  covenant  by  the  owner  to  grant  future  leases  of  these 
portions  of  ground,  the  question  is,  in  whom  was  the  legal  possession  of  these 
several  portions  of  the  ground  vested  under  the  instrument!  And  we  think 
that,  after  the  entry  made  under  that  agreement  by  the  defendant,  and  the 
payment  of  rent,  the  legal  possession  did  not  continue  in  the  covenantor,  but 
the  same  was  vested  in  the  defendant 

With  respect  to  the  wall,  the  defendant  enters  into  an  express  covenant 
within  two  years  to  build  a  wall  seven  feet  high,  in  the  spot  where  the  tres- 
pass was  committed.  This  covenant,  unless  there  is  something  in  the  instru- 
ment itself  to  rebut  the  inference,  would  lead  to  the  conclusion  that  the 
possession  of  the  land  on  which  the  wall  stood  was  in  the  defendant  In  the 
next  place  the  reservation  of  the  right  of  way  to  the  landlord  over  the  three 
streets  which  were  afterwards  to  be  formed,  affords,  as  it  seems  to  us,  an 
unanswerable  argument  that  he  had  intended  to  part  with  the  legal  interest 
in  the  soil  to  the  defendant ;  and  the  very  covenant,  that  the  landlord  should 
be  at  liberty  to  use  the  party  walls  for  building  against  them  where  they 
abutted  upon  his  own  ground,  gives  a  sufficient  indication  of  intention,  on 
the  part  of  the  contracting  parties,  that  he  might  extend  the  length  of  the 
several  streets  which  were  laid  out,  but  negatives  any  intention  that  he  might,  ! 

by  any  building  or  fence  across  the  end  of  the  street,  block  them  up.  , 

Upon  this  instrument  the  defendant  actually  entered,  took  possession,  and, 
before  the  messuages  were  built,  paid  rent ;  and  we  think,  under  these  cir- 
cumstances, he  acquired  the  legal  possession;  and  it  is  sufficient  for  the 
purpose  of  maintaining  the  second  plea,  if  the  defendant  took  under  the 
instrument  as  tenant  from  year  to  year. 

The  fourth  plea  is  a  special  plea  of  leave  and  licence  under  the  agreement 
of  the  14th  of  June,  1826.  But,  as  that  plea  states  the  agreement  to  contain 
a  leave  and  licence  to  the  defendant  to  erect  and  maintain  a  brick  wall  upon 
the  spot  in  question,  whereas  the  agreement  itself  contains,  at  most,  a  licence 
to  erect  a  wall,  and  is  altogether  silent  about  maintaining  it,  we  think  this 
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Common  PUa».    plea  is  not  made  out  by  the  evidence,  and  that  the  plaintiff  is  entitled  to  the 
verdict  thereon. 

The  same  observations  which  have  been  made  upon  the  third  and  fourth 
pleas  which  are  pleaded  to  the  first  count  of  the  declaration,  apply  to  the 
fifth  and  sixth  pleas  which  are  pleaded  to  the  second  count,  in  respect  of 
which  latter  pleas  the  plaintiff,  for  the  reasons  before  given,  is  entitled  to  the 
verdict 

Upon  the  whole,  as  the  second  plea  goes  to  the  whole  action,  and  the 
defendant  succeeds  on  that  plea,  he  is,  in  effect,  entitled  to  the  judgment  of 
the  Court. 

Judgment  for  the  defendant 


June  14. 


HlNCHLIFFE  V.   Lord   KlNNOUL. 


fiASE. 


The  declaration  stated  that  the  plaintiff  was  possessed  of  a  certain 
messuage  or  dwelling-house  in  the  parish  of  St.  George,  Hanover-square, 


enjoyed  by  the 
tenant,  will 
past. 

In  1728,  the 
ancestor*  of  O. 


By  a  lease  of  a 
house,  with  all 
appurtenance*, 

a  right  of  way,  abutting,  on  the  north,  on  Green-street,  in  the  same  parish,  and  on  the  east, 
the  wnrenient  adjoining  to,  and  abutting  on  a  certain  way  or  passage  formerly  leading  from 
i^houw**  Green-street  aforesaid  into  a  certain  place  called  Lee's  Mews.  And  whereas, 
and  previously  before,  &c,  there  was,  and  from  thence,  Ac,  hath  been  and  is  a  certain  coal- 
shoot  in  the  said  passage,  communicating  with  the  coal-cellar  of  the  plaintiff, 
part  and  parcel  of  the  said  messuage,  which  same  coal-shoot  during,  &c,  was, 
and  still  is,  necessary  for  the  convenient,  beneficial  and  proper  use  and  occu- 
of^rt*'*  **"!*  Pat*on  °f  the  same  messuage,  &c :  and  whereas  also  before,  &c,  a  certain 
covered  land  pipe  for  the  conveying  of  water,  necessary  for  the  convenient  use  and  occu- 
y°eara\ee»iriog  P8**011  °f toe  8ame  messuage,  was  and  is  placed  through  and  under  the  same 
iRan^r?'  pftSBfcg6*  ana>  a  certain  other  pipe  for  conveying  water,  &c,  from  a  certain 
land  was  subse-  water-closet,  part  of  the  aforesaid  messuage,  and  necessary  for  the  convenient 
quently  built  occupation  of  the  same,  was  and  is  placed  through  and  down  the  eastern  side 
lSj9,'there-  or  wall  of  the  same  messuage,  which,  during,  &c,  abutted  and 'adjoined,  and 
still  abut  and  adjoin,  upon  and  to  the  same  passage,  and  by  reason  of  the 
premises,  &c,  the  plaintiff,  during,  &c,  had  and  ought  to  have  had,  and  still 
of  right  ought  to  have,  a  right,  for  himself  and  his  servants,  to  enter,  &a,  on 
foot,  into  the  same  passage  for  the  purposes  of  using  such  coat-shoot,  and  of 
using,  filling,  and  occupying  such  coal-cellar,  and  of  cleansing,  amending, 
altering,  and  repairing  such  pipes,  and  such  side  or  wails  of  the  said  mes- 
suage so  abutting,  &c,  at  all  seasonable  times.  Averment,  that,  during  the 
possession  of  plaintiff,  to  wit,  on  the  1st  of  May,  1834,  and  on  divers  other 


eidue  of  the 
term  iu  a  house 
(parcel  of  the 
first  demised 
premises),  had 
vested  in  the 
plaintiff;  this 
house  abutted 
on  a  passage, 
(also  part  of 
the  said  pre- 
mises), aright 
of  way  in 


which  h*d  been  days,  &c,  it  was  necessary  for  the  convenient  occupation  of  the  said  messuage, 

€*XCrCl9€Q  oy 

f  pis 
the  house,  and  to  enable  the  occupier  thereof  to  repair  the  wall  abutting  on  the  passage :  in 


the  plaintiff  and  his  predecessors,  and  which  was  necessary  for  the  convenient  occupation  of 


i the  last-mentioned  year,  O.  granted  to  piaintiff  a  lease  of  the  house,  with  all  appurtenances, 
las  then  occupied  by  him,  from  Lady-day,  1824  (stated  us  the  period  when  the  original  lease 
would  determine) ;  plaintiff  covenanting  to  repair  all  walls,  &c. ;  and  in  1822.  &  granted  a  lease 
of  the  adjoining  premises  (including  the  passaged  to  if.  (whose  interest  afterwards  vested  in 
the  defendant),  from  the  time  when  the  original  lease  would  determine : — Held,  first,  that  the 
right  of  way  vested  in  the  plaintiff  as  an  easement,  by  the  lease  of  1819;  and  secondly,  that  the 
reversionary  lease  granted  in  1819,  took  effect  in  possession  immediately  on  the  determination 
of  the  former  lease ;  and  consequently,  that  there  was  no  unity  of  possession  in  G.,  by  which 
such  easement  could  be  destroyed. 
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(hat  the  plaintiff  and  his  servants,  &c.,  might  enter  into  the  said  passage  for  Common  Pleat. 
(he  purpose  of  using  the  coal-shoot,  and  filling  the  coal-cellar ;  and  further,  hinchmffe 
(hat  the  said  pipes,  and  the  sides  or  wall  of  the  said  messuage  so  abutting,  «• 

Ac,  had  become  and  were  foul,  broken  down,  injured,  and  out  of  repair,  and 
it  was  necessary  for  the  convenient  occupation  of  the  said  messuage,  that  the 
plaintiff  and  his  servants,  &c,  should  enter  into  the  same  passage  for  the 
purposes  of  altering,  repairing,  &c,  the  said  pipes  and  wall,  whereof  the 
defendant  had  notice ;  yet  the  defendant,  well  knowing,  &c,  wrongfully  and 
injuriously  put  and  placed  certain  planks,  boards,  bricks  and  stones,  and 
certain  gates  or  doors  in,  upon,  and  across  the  ends  or  openings  of  the  said 
passage,  and  hath  kept  the  same  so  put  and  placed,  and  the  said  gates  or 
doors  locked  and  fastened  for  a  long  space  of  time,  to  wit,  &c,  and  during  all 
that  time,  hath  totally  shut  out  and  excluded  the  plaintiff  and  his  servants 
from  entering  into  the  same  passage  for  any  or  either  of  the  purposes  afore- 
said, and  hath  obstructed  him  in  the  enjoyment  of  such  rights  and  easements 
as  aforesaid,  &c. 

Second  count,  for  obstructing  the  plaintiff's  right  of  way  to  the  coal-shoot  only. 

Third  count,  for  obstructing  the  plaintiff's  right  of  way  into  the  passage 
generally. 

Picas;  third,  to  the  first  count,  traversing  the  plaintiff's  right  of  way 
modo  et  forma;  seventh  and  ninth,  similar  pleas  to  the  second  and  third 
counts.     (The  other  pleas  were  not  material.) 

The  case  was  turned  into  a  special  verdict,  stating  the  following  facts : 

That  the  plaintiff,  for  many  years  before,  and  at  the  time  when,  &c.,  was 
possessed  of  the  messuage  in  the  declaration  mentioned  (under  a  certain 
lease  thereinafter  mentioned),  and  which  messuage  abutted,  on  the  north,  on 
Green-street,  and  on  the  east,  on  the  passage  in  the  declaration  mentioned, 
leading  from  Green-street  to  certain  premises  in  the  occupation  of  the  de- 
fendant which,  at  the  time  of  granting  of  a  certain  lease  of  the  20th  of  July, 
1819,  thereinafter  mentioned,  by  the  then  Earl  of  Grosvenor  to  Elizabeth 
Hinchliffe  and  the  plaintiff,  led  from  Green-street  to  Lee's  Mews,  and  that, 
during  the  plaintiff's  possession,  and  for  many  years  antecedent,  there  was  a 
coal  shoot,  covered  with  a  moveable  iron  plate,  in  the  passage  near  to  the 
eastern  side  of  the  plaintiff's  messuage;  which  coal- shoot  ran  in  an  oblique 
direction  down  and  into  a  coal-cellar  belonging  to  the  said  messuage,  and 
forming  part  thereof;  and  that  there  was  a  certain  pipe  for  carrying  off  water, 
necessary  for  the  convenient  and  beneficial  use  and  occupation  of  the  said 
messuage,  and  which  was  the  sole  pipe  for  the  supply  of  water  to  the  said 
premises,  situate  and  being  in  the  soil,  under  and  along  the  said  passage ;  and 
also  certain  other  pipes  for  conveying  water  and  soil  from  a  certain  water- 
closet,  parcel  of  the  said  messuage,  for  the  necessary  and  beneficial  occupation 
of  the  same ;  which  last-mentioned  pipe,  and  also  part  of  the  first-mentioned 
pipe,  ran  and  passed  outside  the  eastern  wall  of  the  said  messuage;  and  that 
the  coal-shoot  was,  and  still  is  necessary  for  the  convenient  occupation  of  the 
said  messuage ;  and  that  the  coal-shoot  could  not  be  used,  and  the  needful 
repairs  to  the  said  pipes  and  wall  abutting  upon  the  passage  could  not  be 
done  without  passing  and  re-passing  along  the  passage ;  that,  at  the  several 
times  when,  &c.,  the  plaintiff  had  occasion  to  use  the  coal-shoot,  and  to  repair 
i  he  pipes  and  wall,  and  that  the  defendant  hindered  and  obstructed  him  from 
passing  along  the  passage  for  those  purposes. 
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The  following  leases  were  then  stated : 

2d  of  October,  1728,  from  R.  Myddleton,  as  committee  of  Dame  Mary 
Grosvenor,  a  lunatic,  to  7!  Barlow  and  R.  Andrew*,  of  part  of  a  field  called 
Upper  Hill  Field,  in  the  parish  of  St.  George,  Hanover-square,  for  ninety- 
seven  years,  from  Lady- day,  1727. 

22d  of  July,  1 729,  from  Barlow  and  Andrews  to  W.  Gray  and  /  Brown, 
of  part  of  the  said  premises  for  ninety-three  years,  from  Lady-day,  1729. 
(The  site  of  the  plaintiff's  messuage,  and  of  the  said  passage,  were  comprised 
in  both  these  leases.) 

13th  of  July,  1730,  from  Andrews  and  the  executors  of  Barlow,  to  R. 
Umpleby,  of  a  part  of  the  first-demised  premises  (comprising  the  plaintiffs 
messuage),  for  ninety-two  years  fom  Lady-day,  1730,  which  term  became 
vested  in  T.  Grace. 

27th  of  February,  1764,  from  7!  Grace  to  &  Adams,  of  part  of  the  last* 
mentioned  premises  (comprising  the  plaintiff's  messuage,  described  as  abut- 
ting, towards  the  east,  on  a  passage  &\e  feet  wide),  for  sixty  years  and  a  half, 
from  Michaelmas,  1761,  which  term  became  vested  in  Mary  Forrester. 

29th  of  June,  1799,  from  the  executors  of  Mary  Forrester  to  Elizabeth 
Hinchliffe,  widow,  the  mother  of  the  plaintiff,  of  the  messuage  in  question, 
together  with  all  out-houses,  ways,  paths,  passages,  &c,  and  appurtenances 
to  the  said  messuage  belonging  or  in  any  wise  appertaining,  for  twenty-one 
years  from  Midsummer,  1799. 

20th  of  July,  1819,  from  Robert  Earl  Grosvenor  (who  was  then  entitled 
to  the  reversion  in  fee  in  the  premises),  to  the  said  El.  Hinchliffe,  and  the 
plaintiff,  the  said  messuage  (described  as  abutting  towards  the  east,  on  the 
passage  in  the  declaration  mentioned),  together  with  all  and  singular  the 
appurtenances  unto  the  said  messuage,  &c.,  belonging,  or  in  any  wise  apper- 
taining, for  fifty-seven  years  and  a  half,  from  Lady-day,  1824,  when  the 
lease  of  1728  would  determine.  This  lease  contained  a  covenant  on  the  part 
of  the  lessees,  to  repair,  &c,  purge,  scour,  cleanse,  &c.,  the  said  messuage, 
and  all  the  walls,  pavements,  fences,  pipes,  &e„  belonging  to  the  said  demised 
premises  (a). 

{Elizabeth  Hinchliffe  died  in  1826.) 

14th  of  July,  1 730,  from  Andrews  and  the  executors  of  Barlow,  to  Oakman, 
of  the  plot  of  ground  immediately  south  of  that  demised  to  R.  Umpleby  for 
ninety-two  years  from  Lady-day  then  last  past. 

15th  of  July,  1730,  from  the  same  lessors  to  /.  Richards,  of  the  ground 
immediately  adjoining  the  passage,  on  the  east  side  thereof,  for  ninety-two 
years,  from  Lady-day  then  last  past. 

16th  of  July,  1730,  from  the  same  lessors  to  R.  Morris,  of  a  further  part 
of  the  original  plot,  on  the  east  side  of  that  demised  to  Gray,  Brown,  and 
Richards,  on  which  a  large  mansion  was  built,  together  with  the  use  and 
benefit,  in  common  with  other  tenants,  of  certain  intended  mews,  and  of  the 
ways  leading  into  the  same,  for  ninety-two  years  from  Lady-day  then  last 
past 

25th  of  March,  1791,  from  Richard  Earl  of  Grosvenor,  to  Thomas  Trevor, 
Lord  Viscount  Hampden,  of  two  messuages  and  premises,  for  twenty-nine 


(a)  As  this  lease  is  more  fully  referred 
to  in  the  judgment  of  the  Court  (post, 


348),  it  was  considered  unnecessary  to 
set  it  out  at  greater  length  here. 
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years  from  Lady-day,  1824  (when  the  lease  of  the  2d  of  October,  1728,  Comma*  PUat. 
would  expire.) 

28th  of  March,  1793,  assignment  from  T.  Le  Fevre  (in  whom  the  residue 
of  the  terms  granted  by  the  leases  of  the  2d  of  October,  1728,  22d  of  July, 
1729,  and  14th  and  16th  of  July,  1730,  had  become  vested),  to  the  said 
Viscount  Hampden,  of  the  residue  of  the  said  terms. 

24  th  of  September,  1822,  lease  from  Robert  Earl  Grosvenor  of  the  mes- 
suage, &c.  standing  and  being  on  the  north  side  of  Lee's  Mews,  and  abutting 
and  adjoining  in  part  towards  the  north,  on  ground  and  buildings  in  the, 
occupation  of Hinchliffe,  widow,  and  towards  the  west,  in  part  on  a  mes- 
suage ground  and  buildings  in  the  occupation  of  the  said Hinchliffe  for 

sixty-one  years,  from  the  5th  of  April,  1824,  "  at  which  time  the  lease  of 
the  2d  of  October,  1728,  would  determine." 

(Lord  Hampden  died  on  the  1st  of  January,  1830,  having  by  will  be- 
queathed his  terra  in  the  said  messuage  to  his  wife.  Jane  Maria  Viscountess 
Hampden,  whom  he  appointed  his  executrix.) 

17th  of  August,  1833,  assignment  by  the  executors  of  Viscountess  Hamp- 
den, to  the  defendant,  of  the  said  term. 

The  special  verdict  then  went  on  to  state,  that  in  1789,  and  down  to  1822, 
the  passage  in  question  had  been  used  as  a  public  thoroughfare  from  Green* 
street  to  Lee's  Mews,  situate  at  the  back  of  the  plaintiff's  messuage,  and  had 
been  paved  and  lighted  by  the  parish ;  but  that,  after  Lord  Hampden  had 
obtained  the  reversionary  lease  in  1822,  he  built  coach-houses  and  stables 
at  the  south  end  of  the  passage,  but  free  and  clear  from  the  coal  shoot,  and 
thereby  prevented  all  persons  from  passing  through ;  and  also  put  up  a  gate 
at  the  north  entrance  of  the  passage  from  Green-street,  which  gate  has  been 
usually  from  that  time  kept  locked,  and  the  key  thereof,  during  the  time  of 
Lord  Hampden,  kept  by  his  porter,  and  since,  by  the  defendant  or  his 
servants.  That  from  1788,  down  to  the  time  of  putting  up  the  gate,  the 
occupiers  of  the  plaintiff's  messuage  used  the  passage  for  the  purpose  of 
carrying  coals  from  Green-street  to  the  coal-shoot  when  wanted  (usually  once 
or  twice  in  a  year),  and  also  for  the  purpose  of  doing  the  necessary  repairs 
to  the  pipes  and  wall  of  the  plaintiff's  messuage,  abutting  upon  the  said 
passage  (the  same  having  been  done  three  times  since  1788),  without  any 
interruption ;  and  that,  from  the  time  of  putting  up  the  gate  down  to  the 
time  of  the  said  refusal  and  obstruction  by  the  defendant,  the  plaintiff  had 
used  the  passage  for  the  same  purposes  as  before,  by  calling  at  the  de- 
fendant's house  for  the  key  of  the  gate,  which  had  been  thereupon  delivered 
to  him ;  and  afterwards  returning  the  said  key  when  the  coals  had  been  shot 
and  the  repairs  done.    But  whether,  &c. 

The  case  was  argued  in  last  Easter  Term  ;  when  Wilde,  Serjt,  on  behalf 
of  the  plaintiff  contended  that  the  user  of  the  passage  leading  to  the  coal- 
shoot  uninterruptedly  from  1788,  as  found  by  the  special  verdict,  and  the 
reversionary  lease  granted  by  Lord  Grosvenor,  on  the  20th  of  July,  1819, 
entitled  the  plaintiff  to  the  easement  claimed  and  disputed  in  the  third,  seventh, 
and  ninth  issues.    He  cited  and  relied  upon  Cholmondeley  v.  Clinton  (b), 

(a)  2B.&A.  625;  4  Bligh,  3. 
Vol.  l  2  B 
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Common  Pleat.  Shep.  Touch.  89,  (2d  rule,)  Hill  v.  Grange  (e),  Plant  v.  James  (rf),  Barlew 
Hinchuffi  v-  *****  (*)i  Willes,  322 ;  and  distinguished  this  case  from  Clement*  v. 
Lambert  (/),  Morris  v.  Edgington  (y). 


Kinmoul. 


Sir  W.  Fottett,  Q.  C,  on  behalf  of  the  defendant,  contended  that  there  was 
no  such  uninterrupted  user  as  of  right,  as  would  entitle  the  plaintiff  to  claim 
the  easement  in  question ;  and  even  if  there  had  been,  the  unity  of  possession 
in  the  Earl  of  Grosvenor  would  have  destroyed  it ;  he  cited  Bro.  Abr.  "  Entre 
eongeable?  Com.  Dig.  "  Chimin"  (D.  3),  Whalley  v.  Tompson  (h). 

Cur.  adv.  vult. 


Tindal,  C.  J.,  now  gave  judgment. — This  special  verdict,  which  has  been 
found  upon  the  third,  seventh,  and  ninth  issues,  stated  in  the  pleadings,  raises 
the  question  of  the  existence  of  the  right  claimed  by  the  plaintiff  in  his  declara- 
tion ;  namely,  the  right  to  pass  over  and  upon  the  passage  adjoining  to  and 
abutting  on  the  plaintiff's  messuage,  for  the  purpose  of  using  the  coal-shoot 
placed  in  the  passage,  and  filling  the  plaintiff's  coal-cellar,  being  part  and 
parcel  of  his  messuage  ;  and  also  for  the  purpose  of  cleansing,  amending,  and 
repairing  the  pipes  for  conducting  water  to,  and  carrying  soil  from,  his  said 
messuage,  and  amending  and  repairing  the  aide  and  wall  of  the  messuage  itself, 
abutting  on  the  said  passage. 

The  plaintiff  rests  his  title  to  this  right  upon  the  exercise  and  enjoyment 
of  it,  prior  to  and  at  the  time  of  the  granting  of  a  lease  by  Robert  Earl  Gros- 
venor to  the  plaintiff's  late  mother  and  himself,  and  upon  the  legal  operation 
of  that  lease  ;  by  which  lease,  bearing  date  the  20th  of  July,  1810,  the  said 
Earl  demised  the  messuage  now  belonging  to  the  plaintiff  by  the  description 
therein  contained,  and  to  which  it  will  be  necessary  afterwards  more  particu- 
larly to  advert,  to  hold  to  the  plaintiffs  late  mother  and  himself,  from  Lady 
day,  1824,  for  the  term  of  fifty-seven  years  and  a  half,  from  thence  next 
ensuing. 

The  defendant,  on  the  other  hand,  contends  that  the  right  claimed  by  the 
plaintiff  cannot  be  supported  in  law ;  for  that  such  right,  if  it  ever  existed, 
was  altogether  extinguished  by  the  unity  of  possession  of  the  plaintiff's  me  - 
suage,  and  of  the  soil  of  the  said  passage ;  which,  as  he  contends,  took  place 
in  the  Earl,  at  Lady-day,  1824,  when  the  original  ground  lease,  comprising:  as 
well  the  plaintiff's  messuage  as  the  said  passage,  and  the  various  other  ad- 
joining messuages,  expired  by  efflux  of  time,  and  let  in  the  reversion  of  the 
said  Earl;  and  the  defendant  further  objects,  that,  unless  it  can  pass  as  an 
appurtenant,  it  cannot  exist  at  all,  there  being  no  words  in  the  lease  of  1819 
capable  of  granting  or  creating  a  new  right. 

In  order  to  determine  the  first  question  which  has  been  raised  between  the 
parties,  namely,  whether  the  right  claimed  by  the  plaintiff  has  been  extin- 
guished by  any  unity  of  possession  in  the  Earl,  it  will  be  necessary  to  ascer- 
tain precisely  the  legal  interests  of  Earl  Grosvenor  and  of  the  plaintiff,  in 
relation  to  the  messuage  of  the  plaintiff,  and  also  the  legal  interests  of  the 
said  Earl  and  of  those  under  whom  the  defendant  claims,  in  relation  to  the 


(c)  Plowd.  167;  Dyer,  130,  b. 

(d)  5  B.  &  Ad.  791 ;  2  N.  &M.517 : 
S.  C.  in  error,  4  A.  &  £.  749 ;  6  N.  & 
M.282. 


(e)  1  Cr.  &  M.  439;  3  Tyrw.  280. 
(/)  1  Taunt  205. 
(g)  3  Taunt.  24. 
(A)  1  B.  &  P.  371. 
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toil  of  the  passage  of  the  defendant,  at  the  time  of  the  execution  of  the  said  Common  PUas. 
lease  of  the  20th  of  July,  1819.  At  the  time  of  the  execution  of  that  lease,  Hinchlxfvi 
it  appears,  from  the  special  verdict,  that  Mrs.  Hinchliffe  was  in  the  actual  »• 

possession  and  enjoyment  of  the  messuage,  with  the  appurtenances,  in  Green- 
street,  now  belonging  to  the  plaintiff,  under  a  lease  granted  to  her  by  the 
executors  of  one  Mary  Forrester,  deceased,  bearing  date  the  29th  of  June% 
1799,  and  expiring  at  Midsummer,  1820.  By  this  lease,  the  executors  of 
the  said  Mary  Forrester  had  demised  the  messuage  and  dwelling-house,  therein 
described,  being  the  messuage  in  question,  with  the  yard  or  garden  and  ap- 
purtenance* thereunto  belonging,  or  usually  occupied  or  enjoyed  therewith, 
as  the  same  were  late  in  the  tenure  or  occupation  of  the  said  Mary  Forrester. 
and  it  appears  further,  that  Mary  Forrester  herself  had  held,  by  various 
mesne  assignments,  the  residue  of  a  certain  lease  which  had  been  granted  to 
one  Samuel  Adams,  by  indenture  of  the  27th  of  February,  1764,  in  terms  of 
description  of  the  premises  demised,  not  less  extensive  than  those  of  her  own 
grant.  The  immediate  reversion  expectant  on  the  lease  so  made  to  Mrs. 
Hinchliffe  was,  therefore,  vested,  at  that  time,  in  the  executors  of  Mrs.  Mary 
Forrester,  under  the  said  indenture  of  lease  of  1764,  which  reversion  expired 
seven  days  before  Lady-day,  1822  ;  and  it  appears  from  the  special  verdict, 
there  was  one  other  intermediate  reversion  outstanding,  and  in  existence, 
interposed  between  the  expiration  of  Adams* s  lease,  and  the  expiration  of  the 
original  ground  lease  granted  by  the  Grosvenor  family  on  the  2d  of  October, 
1728,  and  expiring  at  Lady-day,  1824,  on  which  latter  day,  and  not  until 
that  day,  the  EarVs  right  to  the  actual  possession  would  commence. 

Again,  with  respect  to  the  soil  of  the  passage  adjoining  the  plaintiff's  mes- 
suage, it  appears  from  the  special  verdict,  that,  at  the  time  of  granting  the 
said  reversionary  lease  of  1819,  from  Earl  Grosvenor  to  the  plaintiff  and  his 
mother,  the  interest  in  the  soil  of  the  passage  was  vested  in  Lord  Viscount 
Hampden,  who,  by  indenture  of  the  28th  of  March,  1793,  had  taken  by 
assignment  from  the  party  in  whom  the  several  terms  were  vested,  as  well 
the  residue  of  the  original  lease,  as  of  the  sub-lease  granted  to  Gray  and 
Brown,  so  far  as  related  to  the  passage  in  question,  and  certain  other  parts  of 
the  premises;  so  that,  at  the  time  of  the  execution  of  the  said  lease  of  1819, 
Lord  Hampden  was  entitled  to  the  possession  of  the  soil  of  the  said  passage 
until  Ladyday,  1824,  when  the  original  lease  of  1728  would  fall  in,  at  which 
time,  and  not  until  which  time,  Earl  Grosvenor  would  be  entitled  to  the 
actual  possession  of  such  passage. 

Now  the  original  lease  of  1728  comprised  a  considerable  tract  of  ground, 
at  that  time  completely  open  and  unbuilt  upon ;  not  only  the  spot  upon  which 
the  plaintiff's  messuage  was  after  wards  erected,  but  the  soil  of  the  passage 
adjoining  thereto,  upon  and  over  which  the  disputed  right  is  claimed  to  exist ; 
and  over  and  above  that,  a  large  extent  of  the  surrounding  ground,  upon 
which  numerous  houses  have  been  subsequently  erected  by  various  sub- 
lessees ;  and  if  the  Earl  had  made  no  leases  in  reversion  prior  to  the  expira- 
tion of  the  original  ground  lease,  he  would  have  been  entitled,  at  such 
expiration,  to  the  possession  of  the  whole  tract  of  land  comprised  therein, 
whether  covered  or  uncovered  with  buildings,  and  also  of  all  the  messuages 
built  thereon  during  the  continuance  of  that  lease ;  and  it  is  obvious  that 
such  unity  of  seisin  and  possession  in  the  Earl  would  have  extinguished  all 
rights  and  easements  of  every  kind  which  might  have  been  acquired  m  or 
over  any  part  of  the  soil  demised,  whether  by  prant,  user,  or  otherwise  how 
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Common  vUat.    soever,  as  between  any  of  the  sub-lessees,  daring:  the  existence  of  their  several 

Hinchlufk     interests ;  so  that,  with  respect  to  the  plaintiff's  messuage,  any  right  or 

„    v-  easement  which  the  occupiers  thereof  might  have  acquired  by  adverse  enjoy- 

imNNOUL.  .  .  .  i  i  i  •        •  «         i 

ment  in  or  over  the  passage  in  question,  would,  at  the  expiration  of  such 
original  lease,  have  been  entirely  destroyed  and  extinguished.  The  Earl 
might  have  remodelled  the  whole  of  the  property  included  in  the  original 
lease,  in  any  manner  he  thought  fit ;  he  might  have  relet  the  several  bouses, 
as  they  had  been  occupied  before,  or  subdivided  them  into  different  parts  or 
portions,  and  let  them  with  or  without  the  rights  and  easements  which  had 
been  before  enjoyed  by  the  several  lessees  of  the  respective  houses  upon  or 
in  the  adjoining  soil. 

Such,  however,  in  the  year  1819,  being  the  state  of  the  interest  and  title  of 
the  plaintiff,  and  of  Lord  Viscount  Hampden,  in  their  respective  properties, 
it  appears,  by  the  special  verdict,  that  the  Earl  did  not  wait  the  falling  in  of 
the  original  lease  at  Lady-day,  1824,  when  he  would  have  been  entitled  to 
the  actual  possession  of  all  the  premises  included  therein ;  but  that,  on  the 
contrary,  on  the  20th  of  July,  1819,  he  granted  to  the  plaintiff  and  his  late 
mother,  the  reversionary  lease  of  the  messuage  now  belonging  to  the  plaintiff, 
which  has  been  before  adverted  to ;  and  subsequently  thereto,  namely,  on  the 
24th  of  September,  1822,  he  granted  to  Lord  Viscount  Hampden  a  rever- 
sionary lease  of  the  soil  of  the  said  passage  next  adjoining  the  plaintiff's 
messuage  (amongst  other  premises),  to  commence  at  Lady-day,  1824,  aod 
to  continue  for  6ixty-one  years  thence  next  ensuing,  under  which  lease  the 
present  defendant,  the  Earl  of  Kinnoul,  now  holds  by  assignment. 

As  to  the  first  point,  therefore,  which  has  been  raised  on  the  argument  of 
this  case,  we  think  it  clear,  upon  the  facts  stated  in  this  special  verdict,  thai 
there  was  no  unity  of  possession  in  the  Earl,  both  of  the  messuage  and  of  the 
soil  of  the  adjoining  passage,  at  the  time  of  the  expiration  of  the  original 
ground  lease.    For  that  lease  having  been  made  to  the  original  lessees,  to 
hold,  from  Lady-day,  1727,  for  the  full  term  of  ninety-seven  years  thence 
next  ensuing,  it  must  have  expired  at  twelve  o'clock  of  the  night  of  Lady- 
day,  1824.    But  the  lease  of  1819  demises  to  the  plaintiff  and  his  mother,  to 
hold,  from  Lady-day,  1824,  for  fifty-seven  years  and  a  half  thence  next 
ensuing.     The  latter  was,  therefore,  strictly  and  properly  a  reversionary  lease, 
commencing  at  the  precise  moment  when  the  original  lease  terminated,  and 
leaving  no  interval  whatever  between ;  and,  indeed,  as  if  to  prevent  the  pos- 
sibility of  such  a  construction,  the  commencement  of  the  lease  is  expressly 
stated  to  be  "from  Lady-day,  1824,  when  the  indenture  of  the  2d  of  October, 
1728,  would  end  and  determine."    And  so  again,  with  respect  to  the  lease  to 
Lord  Hampden,  of  the  24th  of  September,  1822,  the  term  thereby  granted, 
although  made  to  commence  from  the  5th  day  of  April,  1824  (the  day  before 
old  Lndy-day),  yet,  by  the  addition  of  the  words  "  at  which  time  the  said 
indenture  of  lease  of  the  2d  of  October,  1728,  would  determine/'  must  be 
held  to  be  strictly  and  properly  a  reversionary  lease.     When,  therefore,  the 
original  lease  expired,  there  could  be  no  unity  of  possession  in  Lord  Gros- 
venor,  for  there  was  no  right  to  the  possession  at  all :  but  the  several  and 
distinct  possession  of  the  messuage,  in  the  state  in  which  it  had  been  before 
held,  was  continued  in  the  lessees  named  in  the  lease  of  1 819 ;  and  the  several 
and  distinct  possession  of  the  passage,  as  it  had  been  before  held  by  Lord 
Hampden,  was  continued  in  him  under  the  lease  of  1822.    Not  that  it  is 
absolutely  necessary,  for  the  purpose  of  avoiding  the  legal  consequences  of 
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unity  of  possession,  that  both  the  leases  should  be  reTersionary ;  it  is  suffi-    Comma*  Pleat. 

cient  if  there  is  a  reversionary  lease  of  the  messuage  alone.     Even,  therefore,     hinchlipfb 

if  it  could  be  contended,  as  to  the  lease  of  1822,  that  there  existed  an  interval 

between  the  expiration  of  the  original  lease,  and  the  commencement  of  the 

term  granted  by  that  lease  to  Lord  Hampden,  upon  the  ground  that  the 

original  lease,  by  the  alteration  of  the  style,  expired  on  the  25th  of  March, 

1824,  and  the  term  newly  granted  was  not  to  commence  until  the  5th  of 

April  following  ;  yet,  in  consequence  of  Earl  Grosvenor' s  reversionary  lease 

of  the  messuage  in  1819,  the  right  to  the  possession  of  both  properties  was 

severed,  and  there  could  be  no  unity  of  possession  of  both  the  messuage  and 

the  passage  in  him;  and  if  so,  it  is  obvious  that  he  could  not,  by  his  sub* 

sequent  grant,  derogate  from  a  former  valid  grant  which  he  had  already  made. 

We  think,  therefore,  there  is  no  ground  for  the  objection,  that  the  right  in 
dispute  was  extinguished  by  unity  of  possession ;  but  that  the  real  question 
between  these  parties  turns  upon  the  proper  construction  to  be  put  upon  the 
lease  made  by  the  Earl  of  Grosvenor  in  1819,  for  whatever  effect  that  lease 
would  have  against  the  Earl,  the  same  effect,  must  be  given  to  it  against  the 
present  defendant,  who  claims  only  under  the  subsequent  lease  of  1822. 

Now,  at  the  time  of  the  execution  of  the  lease  of  1819,  it  is  found  by  the 
verdict  that  the  plaintiff  and  his  mother  were  in  possession  and  occupation  of 
the  messuage  in  question,  having  a  coal-shoot  or  coal-hole,  of  which  the 
opening  was  in  the  passage,  near  to  the  house,  and  which  ran  in  an  oblique 
direction  into  the  coal-cellar  of  the  house ;  having  also  a  water-pipe  under 
the  passage,  which  was  the  sole  pipe  for  supplying  water  to  the  house ;  and 
two  other  pipes,  one  to  supply  water  to  a  closet,  and  the  other  a  pipe  to 
carry  soil  therefrom ;  of  which  the  first  entirely,  and  the  other  in  part,  passed 
from  the  interior  of  the  house,  outside  the  eastern  wall  thereof:  "  all  which," 
according  to  the  finding  of  the  jury,  "  were  necessary  for  the  convenient  and 
beneficial  use  and  occupation  of  the  said  messuage"  It  is  further  found 
that  the  occupiers  of  the  said  messuage  exercised  the  right  of  passing  and 
repassing  over  the  said  passage,  for  the  purpose  of  using  their  coal-shoot, 
and  filling  their  coal-cellar,  and  of  repairing  the  pipes  and  the  side  and  wall 
of  their  messuage  when  necessary,  for  a  long  time,  that  is,  from  as  early  a 
period  as  the  year  1788,  downwards ;  and  further,  it  is  expressly  stated  by 
the  jury,  "  that  the  coal-shoot  could  not,  during  all  the  time  aforesaid,  and 
cannot  be  used,  and  that  the  needful  and  necessary  repairs  of  the  said  pipes 
and  side  or  wall  of  the  said  messuage,  could  not  and  cannot  be  done,  without 
passing  and  repassing  upon,  through  and  along  the  said  passage"  Such, 
then,  being  the  description  of  the  messuage  itself,  and  of  the  ri^ht  actually 
exercised  and  enjoyed  in  and  upon  the  soil  of  the  passage,  at  and  before  the 
time  of  granting  the  reversionary  lease,  the  Earl  of  Grosvenor,  on  the  20th 
of  July,  1819,  in  consideration  of  a  fine  paid  down,  demises  to  the  plaintiff 
and  his  mother  the  messuage  or  dwelling-house  in  which  they  had  been 
residing  for  many  years  past,  by  the  description  of  "  all  that  piece  or  parcel 
of  ground,  and  the  messuage  or  tenement,  erections  and  buildings  thereupon, 
or  on  some  part  thereof  erected  and  built,  situate,  Ac,  and  abutting  and 
adjoining  towards  the  east  on  the  said  way  or  passage ;"  the  lease  then  goes 
on  to  describe  the  other  abuttals,  the  exact  measurement  of  the  land,  and 
to  refer  to  a  plan  or  ground  plot  drawn  on  the  margin  of  the  indenture, 
"  together  with  all  and  singular  the  appurtenances  unto  the  said  piece  ot 
parcel  of  ground,  messuage  or  tenement,  erections,  buildings  and  premises, 
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Common  Pleas,  belonging  or  in  anywise  appertaining.99  And  the  first  question  arising  upon 
this  lease,  granted  under  the  circumstances  above  stated,  is,  whether  the  use 
of  the  coal-shoot,  the  water-pipe  and  other  pipes,  passes  thereby  to  the 
lessee  ?  and  we  feel  no  doubt,  upon  this  state  of  facts,  that  the  coal-shoot, 
and  the  water-pipe  and  other  pipes,  did  pass  to  the  lessee  as  integral  parts 
of  the  messuage  or  dwelling-house  itself.  They  are  stated  in  the  special 
verdict,  to  be  let  into  and  through  the  walls  of  the  dwelling-house ;  so  that, 
if  they  were  stopped  or  cut  off,  the  messuage  or  dwelling-house  must  be 
damaged  and  dismembered,  and  would  no  longer  be  the  same  as  that  which  the 
plaintiff  and  his  mother  had  before  enjoyed,  and  which  is  described  io  the 
new  lease.  And  it  must  be  remembered  that,  at  the  time  the  Earl  grants 
the  new  lease,  he  must  be  taken  to  know  the  actual  state  and  condition  of 
the  premises  which  form  the  subject  matter  of  the  demise.  For  although, 
when  his  ancestor  granted  the  original  ground  lease  in  1728,  be  demised  a 
large  vacant  piece  of  ground,  in  1819  the  Earl  demised  a  messuage  or  dwell- 
ing-house of  a  certain  definite  and  known  shape,  size  and  character,  consisting 
of  certain  parts  and  additions,  as  it  then  actually  stood.  We  cannot,  there- 
fore, feel  any  doubt  but  that,  under  the  description  contained  in  the  lease, 
the  coal-shoot  and  the  several  pipes  passed  to  the  lessee  as  a  constituent 
part  of  the  messuage  or  dwelling-house  itself. 

The  next  question  which  then  arises,  and  that  upon  which  the  determination 
of  the  present  case  rests,  is,  whether  the  right  of  passing  and  repassing  over 
the  soil  of  the  passage  and  using  it  for  the  purposes  above-mentioned,  did 
also  pass  to  the  lessees  under  this  lease.  And  we  are  of  opinion  that,  upon 
the  facts  found  in  this  special  verdict,  such  right  did  pass  as  a  necessary 
incident  to  the  subject  matter  actually  demised,  although  not  specially  named 
in  the  lease.  The  rule  laid  down  in  Plowdens  Com.,  16  a,  is,  "  that,  by 
the  grant  of  any  thing,  conceditur  et  id,  sine  qua  res  ipsa  haberi  non  potest: 
as,  if  one  grants  his  trees,  the  grantee  may  enter  upon  his  land  for  the  cutting 
down  and  carrying  them  away,"  for  which  the  authority  of  the  year  book, 
2  Rich.  2,  is  cited  (t).  And  again,  Twisden,  J.,  in  Pom/ret  v.  Ricrofl  (j  ),  lays 
down  the  rule  of  law  to  be,  "  when  the  use  of  a  thing  is  granted,  every  thing 
is  granted  by  which  the  grantee  may  have  and  enjoy  such  use.  As  if  a  man 
give6  me  a  licence  to  lay  pipes  of  lead  in  his  land  to  convey  water  to  my 
cistern,  I  may  afterwards  enter  and  dig  the  land  to  mend  the  pipes,  though 
the  soil  belongs  to  another,  and  not  to  me."  Now,  in  the  present  case,  the 
jury  have  found  expressly  in  their  verdict,  that  the  passing  and  repassing  over 
the  way  or  passage  is  not  merely  convenient,  but  necessary  "  for  the  use  of 
the  coal-shoot,  and  of  the  pipes,  and  of  the  repairing  and  amending  the  same, 
and  the  side  or  wall  of  the  house ;"  to  the  performance  of  which,  it  is  also  to 
be  observed,  the  lessees  are  expressly  bound  by  the  covenant  entered  into  by 
them  with  the  lessor  by  the  same  lease. 


(t)  The  passage  in  Pfowden  is  as  fol- 
lows: •«  In  2  Rich.  2,  in  trespass,  it  is 
held  as  a  maxim,  that  if  a  man  has  an 
interest  in  any  thing  by  the  grant  or 
assent  of  another,  and  the  party  that 
has  8uch  interest  cannot  have  the  prin- 
cipal tiling  without  doing  another  thing, 
there  he  may  do  the  said  other  thing, 
and  justify  the  same,  because  it  is  the 
means  to  come  to  his  profit ;  for  there 
it  is  held,  that  if  one  grants  to  me  all 


his  trees  growing  in  his  wood,  T  may 
cut  them  down  and  carry  them  through 
his  land,  and  although  his  grass  be 
trodden  down  with  the  carriage  of  them, 
he  shall  not  have  a  writ  of  trespass  for 
it."  The  maxim  above  cited  ia  laid  down 
as  law  in  5  Rep.  12  a,  47  a;  II  Rep 
52  a;  Co  Lit.  56  a,  153  a;  2  lr.it 
306 ;  Moo.  218,  and  elsewhere. 
(J)  1  Saund.  323. 


TRINITY  TERM,  183a 


351 


Since,  1  here  fore,  as  it  appears  to  us,  the  right  in  question  passed  to  the  Common  Pleas. 
lessees  under  the  reversionary  lease  of  1819,  as  incidental  to  the  enjoyment 
of  that  which  was  the  clear  and  manifest  subject  matter  of  demise,  it  becomes 
unnecessary  to  consider  the  question  argued  at  the  bar  before  us,  how  far  the 
same  right  might  or  not  pass  to  the  lessees  under  the  express  words  used  in 
the  lease  itself,  as  "  an  appurtenant  unto  the  said  piece  or  parcel  of  ground, 
messuage  or  tenement,  erections,  buildings  and  premises,  belonging  or  apper- 
taining/' There  are  strong  authorities  in  the  law  books  to  shew  these  words 
capable  of  a  wider  interpretation,  and  of  carrying  more  than  is  an  appurtenant 
in  the  strictly  legal  sense  of  that  word,  where  such  interpretation  is  necessary 
in  order  to  give  that  word  some  operation.  Such  are  the  cases  in  Moor's  Rep., 
682  (k)t  Archer  v.  Bennett  (J),  Hill  v.  Grainge  (m),  and  others.  But  we 
think  it  at  once  sufficient,  and  at  the  same  time  safer,  to  rely  upon  the  ground 
on  which  we  have  already  held  that  the  right  claimed  by  the  plaintiff  may  be 
supported,  and  to  give  no  opinion  upon  this  second  point. 

Upon  the  whole,  it  appears,  upon  the  facts  stated  in  this  special  verdict, 
that  the  ground  upon  which  the  defendant  has  principally  relied  for  the  ex- 
tinguishment of  the  right  set  up  by  the  plaintiff,  viz.,  the  unity  of  possession 
of  the  messuage  and  of  the  soil  of  the  passage  over  which  such  right  is  claimed, 
does  not  exist :  that  the  way  in  question  was  in  fact  enjoyed  in  alieno  solo 
at  the  date  of  the  lease,  and  that  the  same  was  necessary  for  the  use  and 
repair  of  the  coal-shoot,  pipes  and  side  and  wall  of  the  house ;  that  the  lease 
was  made  by  the  person  entitled  to  the  reversion  both  of  the  messuage  and 
the  soil  of  the  passage,  that  is,  by  a  person  who  had  the  power  to  grant,  or 
to  continue  the  existence  of,  such  right,  at  the  time  the  lease  was  to  Come 
into  operation  and  effect ;  and  that,  if  the  words  of  the  lease  will  admit  of 
such  construction,  it  was  the  apparent  intention  of  the  parties  to  that  instru- 
ment, arising  from  the  state  and  circumstances  of  the  property,  and  the 
language  of  the  instrument  itself,  that  they  should  be  so  construed ;  more 
especially  when  it  is  observed  that  the  lessor,  at  the  time  he  is  making  a 
reversionary  demise  of  the  messuage,  which  has  been  built  upon  his  land 
during  the  existence  of  the  original  lease,  requires  from  the  lessee  a  covenant 
to  repair,  and  keep  in  repair  the  said  messuage  and  all  other  erections  that 
should  be  built,  and  to  purge,  scour,  and  cleanse  all  pipes,  &c,  made,  or  to 
be  made ;  words  which  are  peculiarly  applicable  to  the  existing  state  of  the 
premises. 

Under  these  circumstances,  we  think,  in  supporting  the  right  claimed,  upon 
the  legal  principle  on  which  we  have  placed  it,  without  laying  down  that  the 
easement  or  right  is  included  in  the  express  words  of  the  lease,  we  do  no 
more  than  carry  into  effect  the  intention  of  the  parties  themselves.  We, 
therefore,  give 


(A)  Brown  v.  Nichols,  S.  C.  nom. 
Nicholas  v.  Chamberlain,  Cro.  Jac.  121. 

h)  I  Lev.  131;  Sid.  211;  S.  C.  1 
Keb.  73& 

(m)  Plowd.  Com.  170.  This  was  an 
action  of  trespass,  and  the  defendant  had 
pleaded  in  bar  a  lease  of  the  locus  in 
eve,  consisting  of  "  one  messuage,  one 
hundred  acres  of  land  to  the  same  mes- 
suage appertaining,  from  time  beyond 
the  memory  of  man,  and  one  hundred 
acres  of  meadow."    The  reason  there 


Judgment  for  the  plaintiff. 

given  why  land  cannot  strictly  be  ap- 
purtenant to  a  messuage,  is,  that  a  thing 
of  one  substance  cannot  be  appurtenant 
to  another;  and  a  messuage  is  of  the 
same  substance  as  land ;  but  it  is  also 
said,  that  incorporeal  hereditamenU 
(such  as  ways),  may  be  appurtenant  to 
corporeal  hereditaments,  and  1  Finch. 
97,  is  referred  to ;  but  in  the  margin  the 
following  note  is  added:  uSed  contra, 
Yel  v.  159 ;  for  that  a  way  is  an  easement 
only,  aud  not  an  in  erest ;  Hardw.  407." 
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Common  Pitas* 


Magrath  v.  Hardy. 

ASSUMPSIT  for  money  received.    The  fourth  plea  (a)  (as  to  the  sum  of 

410/.,  parcel,  &c),  stated  a  custom  in  the  city  of  London,  that  when 

a  person  is  indebted  to  any  other  person  within  the  said  city,  and  is  sued 

for  the  same  in  the  Lord  Mayor's  Court  there,  and  is  summoned,  and  a  return 

is  made  of  nihil,  and  the  defendant  does  not  appear,  he  may  be  attached  by  any 

pfafntiffhe?      money  belonging  to  him  being  in  the  hands  of  any  other  person  within  the 

low),  had 
execution  of  the 
sum  attached, 
the  plaintiff 


J«m14. 
To  a  plea  of 
foreign  attach- 
ment in  the 
Mayor' $  Court 
in  London, 
alleging  (inter 
alia),  that  the 


jurisdiction  of  the  Court ;  and  if  the  defendant,  being  so  attached,  does  not 
appear  at  any  one  of  the  four  successive  Courts,  and  such  defaults  are  re- 
(  b\  }  I'd  cor^e<^»  ^en  such  other  person  is  warned  to  appear  to  shew  cause  why  the 
that  he  had  no  plaintiff  should  not  have  execution  against  him  of  the  sum  so  attached.  And 
if  such  person  makes  default,  or  appears  and  pleads,  and  has  judgment  against 
him,  then  the  Court  awards  judgment  and  execution  to  be  had  and  executed 
of  the  sum  so  attached,  pledges  being  given  to  restore  the  sum  to  the  original 
defendant,  if,  within  a  year  and  a  day,  he  comes  into  Court  and  disproves  the 
debt.  The  plea  then  went  on  to  aver,  that  /.  G.  Tyrie,  on  the  31st  of 
January,  1828,  made  plaint  that  the  now  plaintiff  was  indebted  to  him  in 
1000/.,  within  the  jurisdiction  of  the  Lord  Mayor's  Court ;  and  that  a  summons 
in  point  of  fact,  issued  and  nihil  was  returned,  and  that  it  was  alleged  in  the  said  Court  that 
there  was  no  jne  now  defendant,  residing  within  the  jurisdiction,  owed  the.  now  plaintiff" 
this  was  proved  500/.,  and  therefore  the  said  /.  £r.  Tyrie  prayed  process  to  attach  the  now 
th^whofe^1*  plaintiff  by  the  said  sum  of  500/. ;  and,  on  the  2d  of  February,  a  return  was 
made  that  the  now  plaintiff  was  attached  by  the  said  sum  of  500/.  The  plea 
then  alleged  four  defaults  by  the  now  plaintiff,  and  a  record  of  them  all 
respectively,  and  that  the  process  was  prayed  to  warn  the  garnishee  (the  now 
defendant),  to  appear  on  the  7th  of  February  ;  that  afterwards,  on  the  16th 
of  July,  the  now  defendant  appeared,  and  said  he  did  not  owe  the  said  sum 
cf  500£  to  the  now  plaintiff,  and  such  proceedings  were  thereupon  had,  that 
afterwards,  on  the  20th  of  July,  1830,  it  was  considered  by  the  Court  that 
the  said  J.  G.  Tyrie  should  have  execution  of  4 10/.,  parcel,  &c,  giving  pledges 
to  restore,  &c.  The  plea  then  averred  notice  to  the  now  plaintiff  of  all  the 
premises,  and  proceeded  thus  : 

And  the  defendant  further  saith,  that  thesaid  judgment  being  in  full  force, 


notice  of  the 
proceedings, 
and  traversed 
*he  allegation 
that  the  de- 
fendant had 
execution. 
The  record  of 
the  Court 
■tated  that 
execution  had 


course  of  pro- 
ceeding in  the , 
Court),  by  A., 
one  of  the  at- 
torneys of  the 
Court,  and  the 
partner  of  W., 
who  acted  as 
attorney  for 
the  garnishee: 
— Held, 

First,  that 
the  allegation 
in  the  replica- 
tion of  want  of 
notice  was  im- 
material, as 


req!d?ed1b7>2be  and  lne  ^d  sum,  to  wit,  of  410/.  remaining  unpaid  and  unsatisfied,  the  said 
CU£Wfi  ^  G%  Ty™  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 

that  the  denial  that  the  defendant  had  execution,  was  a  good  answer  to  the  plea. 

Tlnrdly,  that  A.'$  evidence  was  admissible,  and  did  not  relate  to  matters  of  professional  con- 
fidence. 

Fourthly,  that  the  jury  were  not  precluded  from  finding  that  no  execution  issued,  as  the 
defendant,  instead  of  relying  upon  the  record  as  an  estoppel,  had  taken  issue  upon  that  fact. 


(o)  See  a  plea  stating  the  custom  and 
proceedings  at  length,  in  Morns  v. 
Ludktm,  2  H.  Bl.  362.  The  plea, 
however,  in  that  case  w»b  defective,  in- 
asmuch as,  after  6tating  the  custom  to 
be,  that  if  any  person  were  indebted  to 
any  other  person  within  the  city,  &c,  it 
omitted  to  aver  that  the  defendant  below 


was  indebted  to  the  plaintiff  below, 
uithin  the  city ;  the  ©resent  plea  not 
only  supplied  this  deficiency,  but  also 
alleged  that  every  material  fact  took 
place  "  within  the  city  and  the  jurisdic- 
tion of  the  Mayor  s  Court."  See  another 
plea,  3  /Feifto.  247. 


TRINITY  TERM,  183a 


853 


Hardy 


within  the  city  and  jurisdiction  aforesaid,  sued  and  prosecuted  out  of  the  said  Comnum  PUa*. 
Court  a  certain  precept  of  execution,  directed  to  the  said  Charles  Sewell,  maorath 
one  of  the  Serjeants  at  mace  of  the  said  Court,  and  thereby  required  the  said 
Charles  Sewell  to  take  and  receive  of  and  from  the  said  John  Hardy,  the 
defendant  in  this  suit,  the  said  sum,  to  wit,  of  410/.  then  lately  attached  in 
his  hands,  in  the  said  Court,  as  the  proper  monies  of  the  said  H.  J.  Magrath, 
at  the  suit  of  the  said  /.  G.  Tyrie,  so  that  the  said  C.  Sewell  should  have  the 
said  monies  then  in  Court,  to  wit,  within  the  city  and  jurisdiction  aforesaid, 
without  delay,  to  satisfy  the  said  «/.  G.  Tyrie,  according  to  the  tenor  and 
effect  of  the  said  judgment  so  given  as  aforesaid ;  and  that  the  said  C.  Sewell 
should  have  there  then  that  precept,  which  said  precept  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  was  delivered  to  the  said  C.  Sewell,  who 
then  and  from  thenceforth,  until,  and  at,  and  after  the  return  thereof,  was 
such  serjeant  at  mace  as  aforesaid,  to  be  executed  in  due  form  of  law  ;  and 
the  defendant  avers,  that  the  said  C.  Sewell,  so  being  such  serjeant  at  mace 
as  aforesaid,  did  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, take  and  receive  of  and  from  the  said  John  Hardy  (the  defendant  in 
this  suit),  the  said  sum,  to  wit,  of  410/.,  so  attached  as  aforesaid,  in  his  hands, 
and  then  and  without  delay,  to  wit,  on  the  day  and  year  last  aforesaid,  within 
the  city  and  jurisdiction  aforesaid,  had  the  said  monies  then  in  the  said  Court, 
to  satisfy  the  said  /.  G.  Tyrie  according  to  the  tenor  and  effect  of  the  said 
judgment  so  given  as  aforesaid,  and  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  within  the  city  and  jurisdiction,  paid  and  delivered  to  the  said  /. 
G.  Tyrie  the  said  monies  so  by  him,  the  said  C.  Sewell,  taken  and  received 
as  aforesaid.  And  the  defendant  avers  that  the  said  /.  G.  Tyrie  thereby  then, 
to  wit,  on  the  day  and  year  last  aforesaid,  had  execution  of  the  said  sum,  to 
wit,  of  410/.,  according  to  the  tenor  of  the  judgment  aforesaid  in  that  behalf 
given,  and  then  and  there,  and  within  the  city  and  jurisdiction  aforesaid 
thereof,  acknowledged  himself  satisfied,  as  by  the  record  and  proceedings 
thereof,  now  remaining  in  the  chamber  of  the  Guildhall  of  the  city  of  London 
aforesaid,  more  fully  appears.  And  the  said  defendant  in  fact  further  says, 
that  the  said  sum,  to  wit,  of  410/.,  so  attached  as  aforesaid,  and  of  which  the 
wid  /.  G.  Tyrie  had  execution  by  virtue  of  the  said  judgment,  in  manner 
and  form  aforesaid,  are  part  and  parcel  of  the  said  several  sums,  &c,  in  the 
said  declaration,  and  in  the  introductory  part  of  this  plea  mentioned ;  and  not 
other  or  different,  and  that  the  said  /  Hardy,  the  now  defendant,  and  the 
said  /.  Hardy  in  the  aforesaid  judgment  and  proceedings  mentioned,  are  one 
and  the  same  person,  and  not  other  or  different ;  and  that  the  said  judgment 
and  execution  are  still  in  full  force,  and  not  in  the  least  by  the  said  H.  /.  Ma- 
grath  disproved  or  avoided  ;  concluding  with  a  verification. 

Replication,  to  this  plea,  that  the  plaintiff  never  had  notice  of  the  said 
proceedings  and  the  said  several  premises  in  the  said  fourth  plea  mentioned 
or  any  or  either  of  them,  or  any  part  thereof;  and  that  the  said  /  G  Tyrte 
had  not  execution  executed  of  the  said  sums  of  the  plaintiff  so  in  the  hands 
and  custody  of  the  defendant,  according  to  the  custom  of  the  said  city,  for  the 
said  sum  of  410/.  or  any  part  thereof;  and  that  the  said  monies  of  the  plaintiff 
in  the  hands  and  custody  of  the  defendant,  were  never  had  in  execution,  as 
by  the  said  fourth  plea  might  be  supposed,  and  no  execution  founded  upon 
the  said  supposed  judgment  in  the  said  fourth  plea  mentioned  was  ever 
executed,-  and  that  the  defendant  paid  the  said  sum  of  410/.  (if  ever  it  was 
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paid),  without  compulsion,  and  by  connivance  and  collusion  with  the  said  /. 
G,  Tyrie  ;  concluding  to  the  country,  Ac.     Issue  joined. 

The  cause  was  tried  before  the  Lord  Chief  Justice,  at  the  Sittings  at  Guild- 
hall, London,  after  Michaelmas  Term,  1836,  when  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  a  case,  stating,  among 
others,  the  following  facts : 

The  plaintiff  is  an  Englishman,  and  carried  on  business  as  a  merchant, 
abroad,  from  1824  to  1834,  inclusive;  in  the  latter  year  be  returned  to 
England,    The  defendant  is  also  a  merchant  in  London, 

In  1827,  the  plaintiff  remitted  to  the  defendant  a  bill  of  exchange  for 
79/.  17*.  Ad,,  and  also  consigned  to  him  a  cargo  of  coffee  for  sale ;  and  by  a 
letter,  dated  the  16th  of  June,  in  that  year,  the  plaintiff  requested  the  de- 
fendant to  hold  the  proceeds  of  such  bill  and  coffee  to  his,  the  plaintiff's, 
order. 

On  the  20th  of  October,  in  the  same  year,  the  defendant  wrote  to  the 
plaintiff,  as  follows :  "  conceiving  you  only  addressed  this  coffee  to  me  in  the 
absence  of  Mr.  Tyrie,  I  have  paid  the  proceeds  to  him,  but  with  this  under- 
standing, that  I  am  to  account  to  you  for  the  amount,  if  you  do  not  confirm 
me  act,  or  if  you  draw  upon  me  in  the  interim ;  in  either  case  I  shall,  of 
course,  conform  to  your  wishes.*' 

Tyrie  was  the  son-in-law  of  the  defendant;  and  between  him  and  the 
plaintiff  there  had  been  previous  dealings. 

On  the  18th  of  January,  1828,  the  plaintiff  wrote  to  the  defendant  a  letter,  in 
which,  after  stating  that  he  had  not  received  his  due  proportion  of  the  proceeds 
of  the  coffee,  as  some  that  had  been  sent  to  Mr.  Tyrie  was  of  very  inferior  quality, 
he  continued,  "  you  will  please  rectify  the  difference  and  place  the  same  to  uiy 
credit :  1  shall,  in  the  mean  time,  dispose  of  these  funds  as  circumstances  may 
dictate,  conformably  with  the  tenor  of  your  letter  of  the  20th  of  October,  1827, 
either  by  drawing  on  you,  or  requesting  the  proceeds  to  be  paid  to  my  order. 

On  the  3l8t  of  January,  in  the  same  year,  an  action  was  commenced  by 
Tyrie  against  the  plaintiff,  in  the  Mayor's  Court  of  London  for  500/. ;  and 
proceedings  by  foreign  attachment  were  adopted  against  the  present  defendant, 
as  garnishee,  and  such  cause  proceeded  to  judgment  in  manner  hereinafter 
stated,  but  no  writs  or  precepts  of  execution  were  issued  or  executed  in  the 
cause,  or  served  upon  the  defendant  below,  or  the  garnishee,  the  now  de- 
fendant. 

On  the  14th  of  April,  1829,  the  defendant  wrote  to  the  plaintiff  a  letter,  in 
which  he  said,  "  subsequent  to  the  date  of  my  letter,  Mr.  Tyrie  lodged  an 
attachment  upon  the  amount  in  my  hands,  but  it  has  not  been  followed  by 
any  ulterior  proceedings." 

On  the  6th  of  June,  in  the  same  year,  the  plaintiff  wrote  to  the  defendant: 
u  I  received,  by  the  last  packet  in  course,  your  favour  of  the  1 4th  of  April, 
by  which  I  am  for  the  first  time  made  acquainted  of  Mr.  Tyrie's  attachment 
of  my  funds  in  your  hands." 

The  present  action  was  commenced  in  January,  1836,  to  recover  the  pro- 
ceeds of  the  bill  of  exchange  and  the  coffee,  and  interest  thereon. 

At  the  trial  Mr.  Ashley,  one  of  the  four  attorneys  of  the  Lord  Mayor's 
Court,  was  called  by  the  plaintiff;  he  was  the  partner  of  Mr.  WindaU,  the 
attorney  for  Mr.  Hardy,  the  garnishee  in  the  Mayor's  Court,  during  the  pro- 
ceedings in  Tyrie  v.  Magrath  ;  and  the  defendant's  counsel  objected  to  bis 
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disclosure  of  any  facts  connected  with  the  cause.    Hie  evidence  was  re-  Cvmtnn%puas. 
ceived,  subject  to  the  opinion  of  the  Court  as  to  its  admissibility.     He  stated 
the  practice  of  that  Court  in  proceedings  for  foreign  attachment,  during  his 
experience  of  twenty-five  years,  to  have  been  according  to  the  course  here- 
after set  forth. 

A  public  book,  called  the  Action  Book,  is  kept  in  the  Mayor's  Court 
office,  used  by  all  the  attorneys.  The  first  step,  with  a  view  to  obtain  a 
foreign  attachment,  is,  that  the  plaintiff  makes  affidavit  of  debt,  prepared  by 
and  sworn  before  the  plaintiff's  attorney  in  the  cause ;  and  which  affidavit 
afterwards  remains  in  his  possession;  the  plaintiff's  attorney  then  makes 
an  entry  in  the  Action  Book  of  the  names  of  the  parties,  &c.  thus : 

"  In  the  Mayor's  Court,  London. 

"  1828,  January  31st,  Henry  Jason  Magrath,  defendant,  at  the  suit  of 
John  Garnett  Tyrie,  plaintiff,  in  a  plea  of  debt,  upon  demand  of  1,000/.  of 
lawful  money  of  Great  Britain,  sworn  500/1  and  upwards. 

"  Reynal  (attorney's  name).  Pledges,  Ac." 

"  Attachment  thereon  made,  in  the  hands  of  John  Hardy,  the  same  day, 
between  two  and  three  in  the  afternoon,  by  C.  Seicell." 

This  book  is  kept  in  the  Lord  Mayor's  Court,  lying  open  in  the  office,  but 
no  one  has  the  custody  of  it;  a  paper  is  next  prepared  by  the  plaintiff's 
attorney,  directed  to  the  garnishee,  called  an  attachment  paper.  No  precept 
or  process  is  issued  against  the  defendants,  nor  any  actual  default  made,  nor 
are  there  any  returns  of  nihil  or  defaults  or  otherwise  made  to  any  process. 
The  defendant  is  not  actually  called.  The  Serjeant  at  Mace  serves  the 
attachment  on  the  garnishee,  and  then  makes  an  entry  in  the  Action  Book 
that  he  has  done  so,  and  signs  it.  Upon  the  expiration  ot  lour  clear  days, 
neither  of  the  days  being  a  diet  non,  after  the  service  of  the  attachment,  if 
no  appearance  is  entered,  a  paper  is  prepared  by  the  plaintiff's  attorney, 
called  a  summons,  directed  to  the  garnishee  ;  no  entry  is  made  of  that  sum- 
mons, or  the  service  of  it  The  Serjeant  at  Mace  delivers  the  original 
summons,  but  makes  no  entry  of  it,  and  communicates  verbally  to  the  plaintiff's 
attorney  the  fact  of  the  service.  When  the  garnishee  appears,  such  appear- 
ance is  made  by  his  attorney  marking  in  the  Action  Book  that  he  appears  for 
the  garnishee,  naming  him ;  and  these  are  the  only  entries  in  the  book. 

A  record  is  then  made  up  by  the  plaintiff's  attorney,  stating  the  cause  of 
action,  and  that  the  plaintiff  prays  process,  according  to  the  custom,  &c, 
which  was  granted  ;  that  the  Serjeant  at  Mace  had  summoned  the  defendant  to 
answer  the  plaintiff,  and  that  the  Serjeant  at  Mace  at  the  same  Court  returned, 
according  to  the  said  custom,  that  the  defendant  had  nothing  within  the  satd 
city  whereby  he  could  summon  him,  nor  was  he  found  within  the  same ;  and  that 
at  the  same  Court  the  said  defendant  was  solemnly  called,  but  did  not  appear, 
but  made  default;  and  that  it  was  alleged  at  the  same  Court  that  the  gar- 
nishee  owes  to  the  defendant  500/.,  and  thereupon  process  was  prayed  against 
him  to  attach  the  same,  so  that  the  defendant  might  appear,  &c. ;  and  that  it 
was  commanded  to  the  said  Serjeant  at  Mace  that  he  attach  the  said  defendant 
by  the  said  500/.  so  being  in  the  hands  of  the  garnishee,  so  that  the  said  de- 
fendant may  appear,  &c.  It  is  then  stated  by  the  record,  that  the  defendant 
was  afterwards  summoned  to,  and  solemnly  called  at  four  several  subsequent 
courts,  but  did  not  appear,  and  made  four  defaults ;  and  thereupon,  after  the 
said  four  defaults  recorded  by  the  Court,  process  is  prayed  to  warn  the 
garnishee.    The  record  is  made  up  before  the  garnishee  pleads,  containing 
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Common  PUat.  his  appearance ;  and  the  record,  in  that  state,  is  handed  by  plaintiff's  attorney 
to  the  registrar,  who  enters  an  imparlance,  and  the  parchment  roll  and  the 
record  is  then  handed  to  the  garnishee's  attorney  by  the  registrar. 

A  rule  to  plead  is  given  verbally  by  the  plaintiff's  attorney,  and  the  regis- 
trar makes  an  entry  of  such  rule  upon  the  roll,  and  in  his  own  book.  The 
record  is  then  handed  to  the  attorney  of  the  garnishee,  and  when  the  time  for 
pleading  is  expired,  the  attorney  for  the  plaintiff  again  demands  the  record* 
The  attorney  for  the  garnishee  puts  his  plea  on  the  record,  and  the  registrar 
then  authenticates  it  by  an  entry  on  the  record.  The  registrar  then  joins 
the  issue  upon  it,  but  no  other  than  the  entries  before  stated  are  made  of  any 
of  the  proceedings.  The  record  is  handed  by  the  registrar  back  to  the 
plaintiff's  attorney,  and  remains  with  him,  and  he  inserts  the  cause  in  the 
list  of  causes  for  trial  prepared  by  the  registrar.  If  the  cause  is  tried,  the 
registrar  marks  the  verdict,  and  no  further  entry  of  it  is  made.  The  postea 
is  made  up  by  the  plaintiff's  attorney,  who  retains  the  record  afterwards  in 
his  own  possession.  An  entry  of  judgment  is  made  by  the  registrar  forth- 
with upon  the  record,  at  the  instance  of  the  successful  party,  who  is  entitled 
to  sign  judgment  on  the  day  following  that  of  the  trial.  The  plaintiff  after- 
wards finds  pledges,  and  it  is  the  duty  of  his  attorney  to  see  that  they  are 
substantial ;  and  in  "  Tyrie  v.  Magrath?  the  pledges  were  substantial  and 
responsible  persons.  A  certificate  of  judgment  is  afterwards  made  out  by 
the  plaintiff's  attorney,  according  to  the  following  form : 
.  "  Mr.  John  Hardy,  I  do  hereby  certify  that  judgment  hath  been  entered 
against  you  in  the  Lord  Mayor's  Court,  London,  at  the  suit  of  John  Garnet 
Tyrie,  plaintiff,  for  the  sum  of  410/.  heretofore  attached,  in  your  hands,  as 
the  proper  monies  of  Henry  Jason  Magrath,  defendant;  and  that  security 
hath  been  given  by  the  plaintiff  in  the  said  attachment,  for  restitution  of  the 
said  monies,  if  his  debt  shall  be  disproved,  according  to  the  custom,  as  by  the 
record  of  the  said  judgment  now  remaining  in  the  said  Court  appears. 

"  Dated  this  22d  day  ot  July,  1830. 

G.  T  R.  Reynal, 
Plaintiff's  attorney, 

Lord  Mayor's  Court  Office, 

Royal  Exchange." 

No  entry  is  made  of  this  certificate ;  it  is  usually  served  on  the  garnishees 
attorney,  and  the  plaintiff  or  his  attorney,  if  the  garnishee  will  pay,  receives 
the  money.  If  he  refuses  to  pay,  he  may  be  taken  into  custody.  When  the 
money  is  paid,  the  practice  is  to  make  an  entry  of  satisfaction  on  the  record ; 
and  this  was  done  in  "  Tyrie  v.  Magrath?"  The  debtor  (defendant),  may 
at  any  time  come  in  and  dissolve  the  attachment  before  satisfaction  has  beer 
entered ;  but  when  it  is  entered  of  record,  he  must  come  in  within  a  year  and 
a  day  afterwards. 

It  was  further  proved  that,  until  lately,  writs  of  execution  were  rarely 
issued  or  executed;  but  lately  it  has  been  considered  necessary,  and  such 
writs  were  accordingly  issued  and  executed* 

The  proceedings  in  the  cause  "  Tyrie  v.  Magrath?  were  conducted 
throughout  in  conformity  with  the  practice  above  set  forth. 

The  defendant  called  no  witnesses,  but  gave  in  evidence  an  examined  copy 
of  a  judgment  in  the  cause  of  "  Tyrie  v.  Magrath"  (b).    It  was  agreed  that 

(6)  After  the  entry  of  judgment,  the  record  proceeded  as  follows:  "  And  the 
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the  Court  might  exercise  the  same  power  and  discretion  of  amending  the  Common  PUas. 
record,  as  a  judge  at  Nisi  Prius  could,  under  4  &  5  W.  4,  c.  42 ;  that  either      Magrath 
party  might  turn  the  case  into  a  special  verdict,  and  that  the  Court  should  *• 

be  at  liberty  to  draw  the  same  conclusions  as  the  jury  might  have  done  from 
the  facts  stated. 

The  following  marginal  notes  were  attached  to  the  case : 

The  plaintiff  contends ; 

First,  that  there  is  no  execution  executed  on  the  judgment  in  the  Lord 
Mayor's  Court,  according  to  the  practice  of  that  Court,  by  foreign  attachment, 
as  established  in  the  case  of  Wetter  v.  Rucker  (c). 

Secondly,  that  payment  under  the  judgment  in  the  Lord  Mayor's  Court, 
when  there  was  no  execution  executed,  and  not  by  compulsion,  is  no  bar  to 
the  plaintiff's  right  to  recover  in  this  cause  ;  and  that  the  entry  of  satisfac- 
tion of  such  judgment  is  of  no  avail  against  the  present  plaintiff,  and  does 
not  prove  execution  executed. 

Thirdly,  that  the  judgment  in  the  Lord  Mayor's  Court,  on  supposed  pro- 
ceedings and  defaults  which  had  no  foundation  in  fact,  cannot  bind  the 
plaintiff  in  this  action,  who  was  a  perfect  stranger,  without  notice  of  the 
proceedings  in  that  Court. 

Fourthly,  that  the  payment  by  the  defendant  to  Tyrie  on  the  attachment 
(if  made  at  all),  was  voluntary,  without  compulsion,  and  by  connivance  and 
collusion  between  defendant  and  Tyrie,  his  son-in-law. 

Fifthly,  that  the  evidence  of  the  practice  in  the  Lord  Mayor's  Court  was 
properly  admitted. 

The  case  was  argued  in  last  Easter  Term,  by 

Wilde,  Serjt.,  for  the  plaintiff. — The  first  question  will  be,  whether  the 
plaintiff  was  entitled  to  give  any  evidence  in  support  of  the  replication ;  and 
that  will  depend  upon  whether  he  was  estopped  from  disproving  the  record 
in  the  Mayor's  Court  He  contends  that  he  is  not.  Although  Palmer  v 
Hook  (J),  (where  Lord  Holt  held  that  upon  non-assumpsit,  if  the  defendant 
gave  in  evidence  that  the  debt  was  attached  by  foreign  attachment,  he  must 
prove  that  the  plaintiff  was  indebted  to  the  plaintiff  below),  mu6t  be  consi- 
dered as  over- ruled  by  M*  Daniel  v.  Hughes  (#),  (where  it  was  held,  that  a 
garnishee,  against  whom  a  recovery  was  had  in  the  Mayor's  Court  in  foreign 
attachment,  after  a  summons  to  the  defendant,  and  nihil  returned,  may  protect 
himself  by  giving  such  proceedings  in  evidence  upon  non  assumpsit  in  an 
action  to  recover  the  same  debt,  brought  by  the  defendant  below,  without 
proving  the  debt  of  the  plaintiff  below,  who  attached  the  money  in  his  hands; 
although,  by  the  course  of  proceedings  in  the  Mayor's  Court,  bail  not  having 
been  put  in,  the  plaintiff  below  was  not  obliged  to  prove  the  debt,  to  entitle 
himself  to  recover  against  the  garnishee  ;)  yet  this  latter  case  was  decided 
upon  the  ground  that  it  was  not  necessary  to  prove  more  on  the  plea  ofnon- 

taid  plaintiff  here  in  Court,  in  his  own  monies  numbered,  so  attached  and  con- 
person,  found  sufficient  pledges  to  re-  demned  as  aforesaid ;  and  thereof  hath 
store,  &c.,  if  the  defendant,  &c ,  that  is  acknowledged  himself  satisfied. 
to  say,  Thomas  Edwards   and    John  (Signed),  John  O.  Tyrie" 
PMe;  and  thereupon,  a  precept  for  that         (c)  1  B.  &  B.  494 ;  4  Moo.  172. 
purpose  being  delivered,  the  said  plain-         (d)  I  Ld.  R.  727* 
Uff  had  execution  of  the  said  4101.  in         (e)  3  £a.  366. 
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Commem  Pleat,  assumpsit  than  was  required  to  be  averred,  if  the  attachment  had  been 
specially  pleaded ;  and  that  it  was  not  necessary,  in  pleading,  to  aver  the 
debt  due  to  the  plaintiff  below,  according  to  the  certificate  of  Star  key,  the 
recorder  of  London  (cited  1  Wms.  Savnd.  67,  n.  (1), )  where  the  cases  on  the 
subject  of  foreign  attachment  are  collected.  Here,  however,  the  plaintiff,  in 
his  plea,  has  alleged,  amongst  other  things,  that  the  plaintiff  had  notice  of  the 
proceedings  in  the  Mayor's  Court,  and  that  execution  issued  against  the 
garnishee;  both  of  which  are  material  and  necessary  allegations;  and  these 
the  plaintiff,  in  his  replication,  has  traversed.  The  real  issue  raised  between 
the  parties  is,  whether  the  money  wa*  paid  by  the  defendant  to  the  plaintiff 
below  by  collusion ,  and  it  is  not  competent  to  the  defendant  to  set  up  the 
very  record,  which  has  been  the  result  of  the  collusion,  in  order  to  disprove 
such  collusion. — [Hndal,  C.  J. — Ought  not  the  plaintiff  to  have  replied  that 
the  judgment  was  obtained  per  fraudem  ?] — In  point  of  fact,  no  judgment 
of  the  Court  has  been  obtained  ;  no  execution  executed ;  and  the  payment, 
therefore,  by  the  garnishee,  was  not  compulsory ;  Wetter  v.  Rucker  (/), 
where  Dallas,  C.  J.,  said,  that  the  proceedings  in  the  Mayor's  Court  ought 
strictly  to  be  watched,  and  that  the  custom  must  be  rigidly  proved  (g).  In 
Huxham  v.  Smith  (h),  Lord  Ellenborough  held,  that  although  a  judgment 
in  the  Mayor's  Court  was  prima  facie  evidence  that  the  debt  arose  within 
the  city,  yet,  being  a  record  of  an  inferior  Court,  proof  to  the  contrary  might 
oe  admitted. — [Bosanauet,  J. — In  ♦he  same  case,  Lord  Ellenborough  held, 
that  to  prove  that  the  defendant,  jnder  process  of  foreign  attachment,  has 
paid  a  sum  of  money  to  a  creditor  of  the  plaintiff,  the  record  of  the  cause  in 
the  Mayor's  Court,  with  an  entry  of  satisfaction,  is  conclusive  evidence.] — It 
appears  that  the  defendant  there  had  admitted  his  liability ;  the  case,  however, 
is  not  very  easy  to  understand.  In  Paramore  v.  Pain  (t),  and  Coke  v. 
Brainforth  (J),  it  was  held  that,  to  a  plea  of  foreign  attachment,  the  plaintiff 
might  reply  that  he  was  not  indebted  to  the  defendant  Another  reason  why 
the  plaintiff  would  not  be  estopped  by  the  record  is,  that  he  is  no  party  to  the 
suit  below.  Supposing,  however,  that  the  record  would  have  operated  as  an 
estoppel,  if  it  bad  been  properly  insisted  upon,  the  defendant  has  lost  the 
advantage  of  it  by  not  pleading  it ;  if  a  party  will  not  rely  on  an  estoppel 
when  he  may,  but  takes  issue  on  the  fact,  the  jury  will  not  be  bound  by  the 
estoppel,  for  they  are  to  find  the  truth  of  the  fact,  Vooght  v.  Winch  (k),  cited 
J  Stark.  Ev.  227  (/).  He  referred  also  to  Dudlow  v.  Watchorn  (m),  and 
Hooper  v.  Hooper  (n).  The  next  question  is,  whether,  assuming  it  was 
open  to  the  plaintiff  to  disprove  the  record  in  the  Mayor's  Court,  it  was  com- 
petent to  him  to  call  the  witness,  Ashley  (whose  partner  had  acted  as  attorney 
for  the  defendant  in  the  Mayor's  Court),  to  prove  the  course  of  proceeding 
there.  The  only  objection  that  had  been  raised  to  the  witness  was  on  the 
score  of  professional  confidence ;  but  this  was  not  a  case  of  professional  con- 
fidence, as  the  evidence  related  to  matters  of  a  public  nature ;  and  therefore, 
the  objection  was  untenable ;  besides,  the  same  facts  were  proved  by  the 

(f)Ut  supra.  (k)  2  B.  &  A.  662. 

(g)  4  Moo.  184.  See  also  per  Bur-         (I)  See    also  the  other  authorities 
rough,  J.,  ib.  188.  there  cited. 

(A)  2  Camp.  19.  (m)  16  Ea.  39. 

i)  Cro.  El.  598.  (n)  1  M'Clel.  &  G.  509. 
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Serjeant  at  Mace  to  the  Court ;  to  whom  the  objection  could  not  possibly  Gmmyj>Ua* 
apply. 

Bompas,  Serjt,  for  the  defendant— The  plea  sets  out  the  custom  of  the 
Mayor's  Court  in  the  customary  form  (Com.  Dig.,  Foreign  Attachment,  A.), 
and  avers  that  the  usual  proceedings  took  place,  and  the  record  is  conclusive 
evidence  upon  this  point ;  for  being  that  of  a  Court  of  record,  no  proof  can 
be  admitted  to  contradict  it;  Co.  LitL  117,  b;  260,  a;  8th  resolution  in 
MackaUg's  Case  (o).— [Park,  J.— In  GoddaraVs  Case  (p),  it  is  said,  "  that 
although  the  obligee,  in  pleading,  cannot  allege  the  delivery  before  the  date, 
because  he  is  estopped  to  take  an  averment  against  any  thing  expressed  in 
the  deed,  yet  the  jurors,  who  are  sworn  to  say  the  truth,  shall  not  be  estopped, 
for  an  estoppel  is  to  conclude  one  to  say  the  truth;  and  therefore,  jurors 
cannot  be  estopped,  because  they  are  sworn  to  say  the  truth."] — This  is  not 
put  as  a  case  of  estoppel,  but  of  conclusive  evidence,  and  that  against  all  the 
world. — [Tindal,  C.  J. — It  is  res  inter  alios  acta;  how  can  it  be  conclusive 
against  all  the  world  ?] — It  is  not  open  to  any  party  to  impeach  the  facts  stated 
upon  the  record,  Reed  v.  Jackson  (q),  Rex  v.  Hopper  (r). — [Bosanquet,  J. 
—The  record  is  conclusive  that  the  jury  found  such  fact;  but  it  is  not 
conclusive  against  the  world  that  in  truth  it  did  occur.] — In  Ramsbottom  v. 
Buckhurst  («),  Lord  EUenborough  said,  "  The  judgment  roll  imports  in- 
controvertible verity  as  to  all  the  proceedings  which  it  sets  forth ;  and  so 
much  so,  that  a  party  cannot  be  admitted  to  plead  that  the  things  which  it 
professes  to  state  are  not  true.  Would  it  be  competent  to  aver  that  there 
was  no  such  declaration,  or  plea,  or  trial,  or  that  the  Court  did  not  pronounce 
such  judgment  as  stated  in  the  record t  I  apprehend  it  would  not;  and 
therefore,  every  part  of  the  record,  as  long  as  it  remains  on  the  files  ot  the 
Court,  must  be  taken  to  speak  absolute  verity."— [Tindal,  C.  J. — The  ques- 
tion there  was  merely  whether,  in  order  to  prove  the  award  of  an  elegit,  it  was 
necessary  to  produce  a  separate  copy  of  the  writ,  or  whether  an  examined 
copy  of  the  record  containing  such  award  was  sufficient  for  that  purpose.] 
In  the  case  of  a  probate,  which  is  granted  by  an  inferior  Court,  if  it  be  averred 
in  pleading,  the  other  party  cannot  deny  that  there  was  a  will,  or  that  the 
testator  was  not  competent  to  make  one. — [Tindal,  C.  J. — The  Ecclesiastical 
Court  has  exclusive  jurisdiction  upon  that  subject.] — There  is  no  case  in 
which  it  has  been  held  that  a  party  can  deny  that  the  facts  took  place  which 
are  averred  upon  the  record.— [Coltman,  J. — Do  you  go  the  length  of  saying, 
that  the  parties  are  bound  in  the  case  of  fraud  ?] — No ;  but  in  the  present 
case  there  is  no  fraud ;  there  is  no  pretence  fur  saying  that  the  proceedings 
in  this  case  were  irregular ;  it  was  not,  therefore,  the  case  of  a  voluntary  or 
collusive  payment  on  the  part  of  the  defendant,  Hills  v.  Street  (t),  Carter  v. 
Carter  («),  Shaw  v.  Woodcock  (v). — [Bosanqnet,  J. — If  a  party  goes  to  the 
creditor  of  another  party,  and  tells  him  he  has  money  belonging  to  the  debtor 
in  his  possession,  and  advises  him  to  issue  a  foreign  attachment,  would  not  . 
that  be  collusive?] — It  is  not  illegal  for  an  executor,  where  there  are  several 

(o)  9  Rep.  69,  b.  (,)  2  M.  &  S.  565. 

{p)  2  Rep.  4,  a.  (/)  5  Bing.  37 ;  2  M.  &  P.  96. 

(q)  1  Ea.  355.  („)  5  Bing.  406;  2  M.  &  P.  732. 

(r)  3  Pri.  40.  (tr)  7  B.  &  C.  70;  9  D.  &  B.  889. 


Hardy. 
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Comnum  FUat.   judgment  creditors  who  have  sued,  fo  confess  the  action  in  favour  of  one  in 
Maorath       particular,  so  as  to  give  him  the  priority  (to).     Then,  as  to  the  evidence  of 
e.  Ashley ;  being  the  partner  of  the  defendant's  attorney  in  the  cause  in  the 

Mayor's  Court,  he  could  not  be  allowed  to  prove  that  omissions  had  been 
made  which  were  prejudicial  to  his  client. 

Wilde,  in  reply. — The  present  case  i*  even  stronger  than  that  put  by  the 
Court ;  for  here  the  party  does  not  go  and  solicit  the  issuing  of  an  attach- 
ment, as  an  excuse  for  paying  over  the  money;  but  pays  the  money  first, 
and  then  provokes  the  attachment.  In  addition  to  the  cases  previously  cited, 
he  referred  to  Self  v.  Kennicot  (x),  Outram  v.  Morevcood  (y)f  Batten  v. 
Carew  (*),  Doe  v.  Huddart  (a). 

Cur.  adv.  vulL 

Tindal,  C.  J.,  now  gave  judgment. — After  stating  the  pleadings,  as  ante, 
p.  352,  his  lordship  proceeded : — 

Upon  the  facts  proved  in  this  case,  three  questions  arise :  first,  whether 
the  material  allegations  of  the  replication  were  proved,  in  point  of  fact ;  se- 
condly, whether,  by  any  technical  rule  of  law,  the  plaintiff  was  precluded 
from  proving,  and  the  jury  from  finding,  the  truth  of  the  case  ;  and  thirdly, 
whether  the  facts  stated  in  the  replication  contain  a  sufficient  answer  to  the 
plea. 

It  will  be  most  convenient  to  consider  first  in  order  the  last  of  these  three 
questions.  The  first  allegation  of  the  replication  is,  that  the  plaintiff  had 
no  notice  of  the  proceedings  in  the  foreign  attachment.  This  allegation  does 
not  furnish  any  ground  of  answer  to  the  plea,  for  the  custom  of  the  city,  as 
set  out  in  the  plea,  is  admitted  in  the  replication,  and  has  been  confirmed  in 
Parliament ;  and  the  cue  torn  doee  not  require  that  any  notice  should  be  given 
to  the  defendant  in  the  attachment  of  the  proceedings  in  the  Mayors  Court. 
Thai  allegation,  therefore,  appears  to  us  to  be  immaterial  and  idle. 

lie  next  allegation  is,  that  there  was  no  execution  executed.  This  allega- 
tion is  three  times  repeated,  with  some  slight  variation  in  terms ;  but  the 
whole  amounts  to  an  allegation  that  there  was  no  execution  executed,  pursuant 
to  the  custom.  It  scarcely  requires  an  authority  to  shew  that  this  allegation 
contains,  in  substance,  a  good  answer  to  the  plea ;  for  the  plea  being  only 
good  by  the  custom,  it  follows  that,  unless  the  custom  be  pursued,  the 
defendant  mast  fail  in  his  defence.  Now,  the  custom  is  alleged  in  the  plea 
to  be,  that,  after  execution  had  and  executed,  the  garnishee  shall  be  discharged 
as  against  the  defendant  below.  The  allegation  in  the  replication  shews, 
therefore,  that  the  custom  has  not  been  complied  with.  If  an  authority  were 
required  on  this  point,  the  case  of  Wetter  v.  Rucker  (6),  and  the  other  cases 
there  cited  are  in  point,  to  shew  that,  under  such  circumstances,  the  defendant 
is  not  discharged.  The  replication  contains  further  a  statement  that  the 
money  paid  was  paid  without  compulsion,  and  by  connivance  and  collusion. 


(to)  See   Went.   Off  Ex.  138  (ed.  (a)  1  Gale,  260;  2  C.  M.  &  R.  316; 

703) ;  2  Wms.  Ex.  660.  4  D.  P.  C.  437. 

(«)  2  Show.  506.  (b)  1   Brod,  fe  Bing.    491  ;   4  R 

(y)  3  Ea.  346.  Moore,  172. 
(*)  3  B.  &  C.  649;  5  D.  h  B.  558. 
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It  is  not  very  clear  what  precise  legal  ground  of  defence  is  here  meant  to  be  Common  PUas. 
relied  on,  nor  is  it  essential  to  inquire,  as,  for  the  reasons  already  assigned, 
the  replication  contains  a  sufficient  answer  to  the  plea. 

The  next  question  for  consideration  is,  whether  the  material  allegations  of 
the  replication  were  proved  in  fact.  The  only  allegation  which  it  was  essen- 
tial for  the  plaintiff  to  prove,  was,  that  there  was  no  execution  executed,  ac 
cording  to  the  custom.  For,  by  the  ordinary  rule  of  pleading,  a  party  is  only 
bound  to  prove  the  substance  of  the  matter  pleaded,  that  is  to  say,  so  much  of 
a  plea  or  replication  as  constitutes  a  complete  and  valid  answer  to  the  matter 
alleged  in  the  adverse  pleading,  which  it  professes  to  answer.  Now,  it  is 
expressly  found  in  the  case  that  no  writs  or  precepts  of  execution  were  issued 
or  executed  in  the  cause,  or  served  upon  the  defendant  in  that  cause,  or  on 
the  garnishee,  the  now  defendant.  The  replication,  therefore,  must  be  con- 
sidered as  proved,  in  point  of  fact.  And  this  seems  to  be  a  convenient  place 
for  noticing  an  objection  which  was  made,  on  the  defendant's  behalf,  to  the 
examination  by  the  plaintiff  of  Mr.  Ashley.  Mr.  Ashley  was,  at  the  time  of 
his  examination,  the  partner  of  Mr.  War  dell,  who  had  been  the  attorney  for 
Mr  Hardy  in  the  foreign  attachment.  The  counsel  for  the  defendant  ob- 
jected, on  that  ground,  to  his  disclosing  any  facts  connected  with  the  cause. 
But  we  think  this  objection  is  far  too  wide :  the  party  objected  to  was  not 
the  attorney  in  the  cause ;  and  if  he  had  been,  an  attorney  may  know  many 
facts  connected  with  the  cause,  which  he  has  not  learnt  from  his  client,  or  in 
the  course  of  the  cause;  and  there  is  nothing  to  shew  that  he  was  examined, 
in  the  present  instance,  to  any  facts  which  came  to  his  knowledge  under  the 
seal  of  professional  confidence. 

It  remains  only  to  consider  the  second  question,  which  is,  whether  the 
plaintiff  was  precluded  from  proving,  and  the  jury  from  finding,  the  truth  of 
the  case  by  a  technical  rule  of  law. 

It  was  strongly  insisted  in  argument,  on  the  defendant's  behalf,  that  the 
record  in  the  foreign  attachment  was  conclusive ;  and  that  not  only  the 
plaintiff,  but  the  jury  also,  were  concluded  by  it ;  and  the  cases  of  Reed  v. 
Jackson  (<?),  The  King  v.  Hopper  (d),  and  Huxham  v.  Smith  (e),  were 
relied  on,  and  cases  were  referred  to  in  which  convictions  before  magistrates 
have  been  said  to  be  conclusive  of  the  facts  stated  in  them  ;  it  was  asked 
whether  a  probate  could  be  controverted  in  evidence ;  it  was  insisted,  that  in 
no  case  could  the  facts  stated  in  a  record  be  disputed;  and  the  judgment 
of  Lord  Ellenborough,  in  Ramsbottom  v.  Buckkurst,  was  cited  in  support  of 
the  proposition  contended  for  in  its  fullest  extent. 

ft  is  undoubtedly  true,  as  a  general  rule,  that  no  man  can  make  any  aver- 
ment contradictory  to  a  record.  Our  law  books  are  full  of  cases,  in  which 
this  doctrine  is  stated  or  distinctly  implied  ;  See  Plow  den,  491,  Johnson  v. 
Smith  (/),  Baily  v.  Bunning  (g),  Rex  v.  Mann  (h),  Hynde's  Case  (t ), 
and  the  cases  cited  above.  But  although  it  is  true  that  no  one  can  be  allowed 
to  aver  against  a  record,  and  that  not  only  parties  and  privies,  but  even 
strangers  also,  are  estopped  to  aver  any  thing  to  the  contrary,  it  is  a  different 
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question  whether  this  estoppel  will  bind  the  jury  from  finding  the  truth  of 
the  fact,   where  the  estoppel  is   not  pleaded  and  relied  upon.     A  jury 
may,  indeed,  it  is  said,  find  matter  of  estoppel,  though  it  is  Dot  pleaded  and 
relied  on :  and  when  it  is  found,  the  Court  shall  judge  according  to  law, 
Com.  Dig.  Pleader t  S.  4.     And  therefore,  if  a  man  makes  a  lease  by  inden- 
ture to  A.  of  bis  own  land,  whereby  A.  is  estopped  to  say  it  was  not  de- 
mised, the  jury  may  find  such  matter,  though  it  be  not  pleaded,  Com.  Dig* 
qud  suprd.    And  in  PleadaVs  Case,  cited  in  Rawlyn's  Case  (J),  which  was 
an  ejectment,  to  which  the  general  issue  had  been  pleaded,  because  the  jnry 
did  not  find  a  deed  indented,  which  took  its  operation  only  by  conclusion,  they 
were  attainted,  and  judgment  accordingly ;   the  reason  of  which  case  may 
perhaps  be  collected  from  what  is  said  in  Trevivian  v.  Lawrence  (k),  that 
where  an  estoppel  is  of  such  a  nature  that  it  creates  an  interest,  and  works 
upon  the  estate  of  the  land,  the  jury  are  estopped.     But,  however  the  case 
may  be  in  the  special  case  of  an  estate  in  the  land  by  estoppel,  and  where  the 
question  arises  upon  the  general  issue,  there  are  not  wanting  causes  to  shew 
that,  in  general,  an  estoppel  does  not  bind  the  jury ;  and  more  particularly 
that,  if  the  estoppel  appears  upon  the  record,  and  the  party  who  is  entitled 
to  take  advantage  of  it,  instead  of  relying  upon  it,  goes  to  issue  on  the  fact, 
he  puts  the  matter  at  large,  and  the  jury  may  disregard  the  estoppel.    Thus 
in  Goddartfs  Case  (/),  which  was  debt  on  bond,  the  reason  of  the  judgment 
was  said  to  be  that,  although  the  obligee  was  estopped  to  take  an  averment 
against  any  thing  expressed  in  the  deed,  yet  the  jurors,  who  are  sworn  to  say 
the  truth,  shall  not  be  estopped,  for  an  estoppel  is  to  conclude  one  to  say  the 
truth ;  and  therefore  jurors  cannot  be  estopped,  because  they  are  sworn  to 
say  the  truth.     So  in  the  case  of  Speake  v.  Richards  (m),  which  was  an 
action  of  debt  for  523/.  lis.  against  Richards,  sheriff  of  Southampton,  on  his 
return  to  a  levari  facias,  that  he  had  levied  the  said  monies,  which  he  had 
ready,  the  defendant,  quoad  308/.,  pleaded  nil  debet ;  whereupon  the  plaintiff 
took  issue,  and  as  to  the  rest,  pleaded  payment  and  an  acquittance,  where- 
upon the  plaintiff  demurred  :  one  point  urged  for  the  plaintiff  was,  that  the 
plea  of  nil  debet  was  nought,  being  directly  contrary  to  return  of  record ;  but 
it  was  answered  that,  since  they  bad  not  relied  on  the  estoppel,  but  taken 
issue,  that  could  give  no  advantage. 

The  law  on  this  point  is  laid  down  with  great  distinctness  in  the  case  of 
Trevivian  v.  Lawrence.  "  The  Court,"  it  is  said,  "  took  this  difference : 
that  where  the  plain tifTs  title  is  estopped,  and  the  defendant  pleads  the 
general  issue,  the  jury  are  bound  by  the  estoppel,  for  here  is  a  title  in  the 
plaintiff  that  is  a  good  title  in  law,  and  a  good  title  if  the  matter  had  been 
disclosed  and  relied  on  in  pleading ;  but  if  the  defendant  pleads  the  special 
matter,  and  the  plaintiff  will  not  rely  on  the  estoppel  when  he  may,  but  takes 
issue  on  the  fact,  the  jury  shall  not  be  bound  by  the  estoppel,  for  then  they 
are  to  find  the  truth  of  the  fact  which  is  against  him.  Thus,  in  debt  for  rent 
on  an  indenture  of  lease,  if  the  defendant  plead  nil  debet,  he  cannot  give  in 
evidence  that  the  plaintiff  had  nothing  in  the  tenements ;  because  if  be 
had  pleaded  that  specially,  the  plaintiff  might  have  replied  the  indenture, 


(j)  4  Rep.  52;   and  in  Cro.  Eliz.,         (I)  2  Rep.  4. 
36,  37.  (m)  Hob.  206. 

(*)  2  Ld.  Raymond,  1051. 


TRINITY  TERM,   1838. 


363 


and  estopped  him :  but  if  the  defendant  plead  nihil  habuit,  &c,  and  the 
plaintiff  will  not  rely  on  the  estoppel,  but  reply  habuit,  &c,  he  waives  the 
estoppel  and  leaves  it  at  large,  and  the  jury  shall  find  the  truth,  notwith- 
standing the  indenture." 

The  cases  we  think  furnish  a  sufficient  ground  for  holding,  in  the  present 
case,  that  the  defendant,  by  taking  issue  on  the  replication,  has  waived  any 
benefit  he  might  have  derived  from  the  estoppel,  and  has  left  the  matter  at 
large,  to  be  decided  according  to  the  truth  and  justice  of  the  case. 

Our  decision,  standing  on  the  ground  above  explained,  does  not  clash  with 
the  cases  cited  on  behalf  of  the  defendant ;  being  distinguishable  therefrom 
on  the  ground  that  the  defendant  has,  by  his  own  act,  expressly  and  in  terms 
waived  the  benefit  of  the  estoppel,  and  referred  the  truth  of  the  fact  to  the 
consideration  of  the  jury. 

Upon  the  whole,  therefore,  we  think,  that  the  issue  raised  on  the  fourth 
plea  must  be  considered  as  having  been  found  for  the  plaintiff;  and  conse- 
quently, that  he  will  be  entitled  to  judgment  in  his  favour. 

Judgment  for  the  plaintiff. 


Common  Pleas. 

Magrath 

v. 
Hardy. 


The  Duke  of  Grafton  v.  The  London  and  Birmingham 
Railway  Company. 


June  8. 


HTHE  following  case  was  submitted  for  the  opinion  of  this  Court,  by  order 
of  the  Master  of  the  Rolls  : 
By  letters  patent,  bearing  date  the  25th  of  Charles  2,  his  Majesty,  for  and  in 
consideration  of  the  true  and  acceptable  service  very  frequently  performed  by 
his  well-beloved  and  right  trusty  cousin  and  counsellor,  Henry,  Earl  of  Arling- 
ton, his  principal  secretary,  and  for  divers  other  good  causes  and  considerations 
him  thereto  especially  moving,  of  his  especial  grace,  and  of  his  certain  know- 
ledge and  mere  motion,  did  give  and  grant  unto  the  aforesaid  Earl  of  Arlington, 
amongst  other  hereditaments,  all  that,  the  honor  of  Grafton,  in  the  county  of 
Northampton  ;  and  all  that,  the  lordship  and  manor  of  Grafton,  with  all  and 
singular  their  rights,  members  and  appurtenances  whatsoever ;  and  also  divers 
lands,  tenements  and  hereditaments  therein  particularly  described,  situate,  lying 
and  being  in  the  parishes  of  Blisworth,  Ashton  and  Hartwell,An  the  county  of 
Northampton,  and  elsewhere  in  the  said  county ;  all  which  property  was  described 
as  having  been  theretofore  granted  to  trustees  for  ninety-nine  years,  in  trust  for 
Queen  Katharine,  if  she  should  so  long  live ;  to  hold  to  the  said  Earl  of  Arling- 
ton, from  and  immediately  after  the  determination  of  the  estate  of  the  trustees, 
for  and  during  the  term  of  the  life  of  him,  Lord  Arlington,  paying  a  yearly  rent 
of  20*.  And  further,  the  said  King,  in  consideration  of  the  natural  love  and 
affection  which  he  had  and  bore  towards  his  most  dear  natural  son,  Henry 
Fitzroy,  Earl  of  Euston,  and  for  divers  other  good  causes  and  considerations 
him  thereunto  especially  moving,  of  his  especial  grace,  certain  knowledge  and 
mere  motion,  for  himself,  his  heirs  and  successors,  did  give  and  grant  the 
aforesaid  honor,  lordship  and  manor  of  Grafton,  aforesaid,  and  all  and  singular 
other  the  manors,  lands,  tenements,  hereditaments,  rents,  farms,  office  of 
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feodary,  coppices,  woods  and  underwoods,  reversions,  remainders  and  other 
the  premises  aforesaid,  and  every  part  and  parcel  thereof,  to  have,  hold  and 
enjoy  the  same,  with  all  their  and  every  of  their  rights,  members  and  appur- 
tenances, to  the  aforesaid  Henry  Fitzroy,  Earl  of  Eueton,  and  the  heirs  male 
of  his  body  lawfully  begotten  and  to  be  begotten,  immediately  from  and  after 
the  determination  of  the  estate  and  interest  of  the  aforesaid  trustees  of  and 
in  the  said  premises,  and  from  and  after  the  death  of  the  aforesaid  Henry, 
Earl  of  Arlington,  to  the  only  proper  use  and  behoof  of  the  aforesaid  Henry 
Fitzroy,  Earl  of  Eueton  and  his  heirs  male,  for  ever ;  rendering  and  payir  j 
therefore  yearly  td  the  said  King,  his  heirs  and  successors,  the  yearly  rent  of 
20*. ;  and  for  default  of  such  issue  of  the  Earl  of  Eueton,  on  the  like  considera- 
tion, and  the  like  rent,  to  the  King's  second  natural  son,  Charles,  Earl  of  South- 
ampton, .and  the  heirs  male  of  his  body  issuing ;  and  for  default  of  such  issue, 
on  the  like  considerations  and  the  like  rent,  to  the  King's  third  natural  son, 
Lord  George  Fitzroy,  otherwise  Palmer :  and  the  said  King,  of  his  more 
abundant  special  grace,  and  of  his  certain  knowledge  and  mere  motion,  did, 
for  himself,  his  heirs  and  successors,  declare  and  grant  that  the  said  letters 
patent,  or  the  enrolment  thereof,  and  all  and  every  the  gifts  and  grants  in  the 
same  contained  or  specified,  might  and  should  be,  to  the  said  Henry,  Earl  of 
Arlington,  and  after  his  decease,  to  the  said  Henry,  Earl  of  Eueton,  and  the 
heirs  male  of  his  body,  lawfully  begotten  and  to  be  begotten,  and  for  default 
of  such  issue,  to  the  said  Charlee,  Earl  of  Southampton,  and  the  heirs  male 
of  his  body,  lawfully  begotten  and  to  be  begotten,  and  for  default  of  such 
issue,  to  Lord  George  Fitzroy,  otherwise  Palmer,  and  the  heirs  male  of  his 
body,  lawfully  begotten  or  to  be  begotten,  in  and  by  all  things,  good,  valid 
and  effectual  in  the  law,  towards  and  against  the  said  King,  his  heirs  and 
successors,  according  to  the  true  intent  thereof,  and  should  be    accepted, 
construed  and  interpreted,  in  all  his  Courts  and  elsewhere,  in  the  most  bene- 
icial,  liberal  and  favourable  sense,  for  the  benefit  and  advantage  of  the  said 
Henry,  Earl  of  Arlington,  during  his  natural  life,  and  after  his  decease,  for 
the  benefit  and  advantage  of  the  said  Henry,  Earl  of  Eueton,  and  the  heirs 
male  of  his  body,  lawfully  begotten  and  to  be  begotten ;  and  for  default  of  such 
issue,  for  the  benefit  and  advantage  of  Charlee,  Earl  of  Southampton,  and 
the  heirs  male  of  his  body,  lawfully  begotten  and  to  be  begotten,  and  for 
default  of  such  issue,  for  the  benefit  and  advantage  of  the  said  Lord  George 
Fitzroy,  otherwise  Palmer,  and  the  heirs  male  of  his  body,  lawfully  begotten 
and  to  be  begotten  ;  and  that  without  any  confirmation,  licence  or  toleration, 
to  be  from  the  said  King,  his  heirs  or  successors,  in  that  behalf  procured  or 
obtained,  notwithstanding  the  misnaming  or  not  naming,  misreciting  or  not 
reciting,  the  aforesaid  honor,  lordship,  manors  and  other  the  premises,  by  the 
now  stating  letters  patent  granted,  or  mentioned  to  be  granted,  or  any  part 
or  parcel  thereof,  &c. ;  and  notwithstanding  any  other  defects  in  not  naming 
or  mentioning,  or  not  rightly  naming  or  mentioning  the  natures,  kinds,  sorts, 
quantities  or  qualities,  metes  or  bounds  of  the  premises  or  of  any  parcel 
thereof,  or  any  person  or  persons  who  then  were,  or  theretofore  had  been, 
seised  of  the  premises  or  of  any  parcel  thereof;  any  statute,  act,  ordinance, 
proviso,  thing  or  matter  whatsoever  to  the  contrary  thereof,  in  anywise  not- 
withstanding. 

The  said  Katharine,  the  wife  of  his  said  Majesty,  King  Charlee  the  2d, 
died  in  the  life  time  of  Henry,  Earl  of  Arlington. 
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Henry  Fitzroy,  Earl  of  Eueton,  was  born  in  the  year  1663,  and  conae-  OmmnP!«ut 
qucntly  was,  at  the  time  of  the  making  of  the  letters  patent,  of  the  age  of  xh*  Dvkk  of 
nine  years.  OaArtow 

In  the  year  1675,  the  said  Henry  Fitzroy,  Earl  of  Eueton,  was  created  The  London 
Duke  of  Grafton.  *nd  Bihmino. 

Henry,  Earl  of  Arlington*  died  in  the  year  1683.  CoarANY. 

Upon  the  death  of  Henry,  Earl  of  Arlington,  Henry  Fitzroy,  Duke  of 
Grafton,  formerly  Henry  Fitzroy,  Earl  of  Eueton,  under  and  by  virtue  of  the 
before-mentioned  grant,  entered  into  the  possession,  or  into  the  receipt  of  the 
rents  and  profits,  of  the  said  honor,  lordship  and  manor  of  Grafton,  and  the 
several  other  lands,  tenements,  hereditaments  and  premises  comprised  in  the 
grant,  and  thereby  granted  to  him  by  the  description  of  Henry  Fitzroy,  Earl 
of  Eueton  and  his  heirs  male ;  and  he  continued  in  such  possession  or  receipt 
until  the  time  of  his  death. 

The  said  Henry  Fitzroy,  Duke  of  Grafton,  died  in  the  month  of  October, 
1690 ;  leaving  Charles,  Duke  of  Grafton,  bis  eldest  son  and  heir  in  tail  male. 
Upon  the  death  of  Henry  Fitzroy,  Duke  of  Grafton,  Charles,  Duke  ol 
Grafton,  became  entitled,  as  tenant  in  tail  male,  under  the  before-mentioned 
grant,  to  the  honor,  lordship  and  manor  of  Grafton,  and  the  several  other 
lands,  tenements,  hereditaments  and  premises  comprised  in  the  grant ;  and 
entered  into  possession  or  into  the  receipt  of  the  rents  and  profits  of  the  same, 
and  continued  in  such  possession  or  receipt  until  the  time  of  his  death. 

The  said  Charles,  Duke  of  Grafton,  died  on  the  6th  of  May,  1757,  leaving 
Augustus  Henry,  Duke  of  Grafton,  his  grandson,  and  heir  in  tail  male. 

Upon  the  death  of  Charles,  Duke  of  Grafton,  the  said  Augustus  Henry, 
Duke  of  Grafton,  became  entitled,  as  tenant  in  tail  male,  under  the  said  tp*nt, 
to  the  honor,  lordship  and  manor  of  Grafton  ;  and  the  several  other  lands, 
tenements,  hereditaments  and  premises  comprised  in  the  grant;  and  he 
accordingly,  upon  the  death  of  Charles,  Duke  of  Grafton,  entered  into  the 
possession,  or  into  the  receipt  of  the  rents  and  profits,  of  the  same,  and  con* 
tinned  in  such  possession  or  receipt  until  the  time  of  his  death. 

The  said  Augustus  Henry,  Duke  of  Grafton,  died  on  the  14th  of  March, 

1811,  leaving  the  plaintiff,  George  Henry,  Duke  of  Grafton,  his  eldest  son, 

and  heir  in  tad  male. 

Upon  the  death  of  Augustus  Henry,  Dnke  of  Grafton,  the  plaintiff  became 

,  as  tenant  in  tad  male,  under  the  said  grant,  to  the  honor,  lordship 

-  of  Grafton,  and  the  several  other  bnd«,  tenements,  hereditament* 

mprised  in  the  grant;  mud  entered  into  the  possession,  or 

of  the  rents  and  profits,  of  the  same,  and  has  ever  since  been  in  sneh 


i  of  bargain  sad  sale,  bearing  date  the  6th  of  February, 
\  duly  made  and  executed  by  and  between  the  plaintiC  of  the 
part,  and  JUm  Parkinsmu,  Esq.,  therein  described,  of  the  other  part,  and 
laawy  uawiliil  m  the  Gnat  of  Ckamctry  on  the  14th  of  the  **soe  mjrth 
«f  Fttemwj,  1«;  after  redtmg,  as  me  met  m,  that  the  plaintiff  was 
t  of  larking .barring and eJajguishang  all  estates  t»H  then  wttted  in 

»and  other  estates  whatsoever  expeetard 

a  or  bdongmg  to  the  Km*/*  most  tnttMUmt 

or  pmoms.  of  and  m  the  bads  and  h*r*«fct** 

r^exr^l  or  re&md  to,  and  of  m*.»*$  the  same  and  th* 
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Common  Pleas,  inheritance  thereof  in  fee  simple  to  the  use  of  the  said  /.  Parkinson,  his  heirs 
The  Duke  of    &n^  ass'£ns»  it  was  witnessed,  for  the  intent  and  purpose  of  docking,  barring 
Grafton       and  extinguishing  all  estates  tail  of  the  plaintiff,  and  all  other  estates  tail,  and 
The  London     remainders  and   reversions  thereupon   expectant    or    depending,   whether 
ham  Railway  veste^  *n  or  belonging  to  the  King's  most  excellent  majesty,  or  to  any  other 
Company,      person  or  persons,  of  and  in  the  lands  and  other  hereditaments  therein  men- 
tioned, and  intended  to  be  thereby  bargained  and  sold,  and  in  consideration 
of  the  sum  of  10#.  by  /.  Parkinson  to  the  plaintiff  paid,  the  plaintiff,  under 
and  by  virtue,  and  in  pursuance  of  the  powers  and  pro  visions  given  by  and 
contained  in  an  Act  of  Parliament  passed  in  the  3d  and  4th  years  of  the 
reign  of  W.  4,  intituled  u  An  Act  for  the  Abolition  of  Fines  and  Recoveries, 
and  for  the  Substitution  of  more  simple  Modes  of  Assurance,"  granted,  bar- 
gained and  sold  unto  the  said  /.  Parkinson,  his  heirs  and  assigns  all  those 
plots,  pieces  or  parcels  of  land,  tenements  and  hereditaments,  situate,  lying 
and  being  in  the  parishes  of  Blisworth,  Ashton  and  Hartwell,  some  or  one 
of  them,  or  elsewhere,  in  the  county  of  Northampton,  therein  particularly 
described,  the  said  hereditaments  and  premises  being  part  and  parcel  of  the 
honor,  manor  and  lordship  of  Grafton,  and  other  hereditaments  in  the  county 
of  Northampton,  which  by  the  hereinbefore  stated  letters  patent  were  granted 
in  remainder  or  reversion  to  Henry  Fitzroy,  then  Earl  of  Button  (the  lineal 
ancestor  of  the  plaintiff),  and  the  heirs  male  of  his  body,  with  remainders 
over  to  other  persons,  and  the  heirs  male  of  their  respective  bodies,  as  therein 
mentioned,  together  with  the  appurtenances  to  the  said  premises  belonging ; 
to  hold  the  said  lands,  and  all  and  singular  other  the  hereditaments  and  pre* 
mises  thereinbefore  bargained  and  sold,  or  otherwise  assured,  or  expressed  or 
intended  so  to  be,  with  the  appurtenances, unto  the  said  /.  Parkinson,h\s  heirs 
and  assigns,  to  the  use  of  the  said  /.  Parkinson,  his  heirs  and  assigns,  for  ever. 
The  question  for  the  opinion  of  the  Court  was,  whether  the  estate  tail  of 
the  plaintiff,  and  all  other  estates  tail,  and  remainders  and  reversions  there- 
upon expectant  or  depending,  whether  vested  in  or  belonging  to  the  King,  or 
to  any  other  person  or  persons  of  and  in  the  lands  and  hereditaments  com- 
prised in  the  before-mentioned  indenture  of  bargain  and  sale  of  the  6th  of 
February,  1835,  which  were  created  or  reserved  by  the  before-mentioned 
letters  patent  of  the  25th  year  of  the  reign  of  his  late  Majesty  King  Charles 
the  2d,  were  effectually  barred  and  extinguished  by  the  said  indenture  of 
bargain  and  sale. 

The  case  was  now  argued  by 

Wilde,  Serjt.  (with  whom  was  /.  Bay  ley),  for  the  plaintiff. — The  estate 
tail  of  the  plaintiff  was  effectually  barred  by  the  indenture  of  bargain  and 
sale  in  question  (a). 

The  15th  section  of  3  &  4  W.4,c.74  (the  Fines  and  Recoveries  Act)  (ft), 

(a)  Tt  appeared,  in  the  course  of  the  Blosse  v.   Lord  Clanmorrit,  3  Bliph. 

argument,  that  the  plaintiff  had  con*  62.  and  Boyman  v.  Gutch,  7  Biug.  379, 

tracted  to  convey  part  of  the  premises,  5  M.  &  P.  222,  were  referred  to  upon 

granted  to  his  ancestor,  to  the  defendants,  this  point. 

and  the  question  between  the  parties  (A)  Enacting  "that  after  the  31  at  of 

was,  whether  the  plaintiff  had  such  a  December,  1833,  every  tenant  in  tail 

title  in  them  as  to  enable  hi  in  to  compel  shall  have  full  power  to  dispose  of  for 

a  specific  performance  of  the  contract  an  estate  in  fee  simple,  absolute,  or  for 

on  the  part  of  the  defendants;    and  any  less  estate,  the  lands  eutailed,   as 
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contains  an  express  authority  to  a  tenant  in  tail  to  bar  remainders  in  the 
Crown ;  but  by  section  18  (c).  there  is  a  reservation  of  all  questions  arising 
under  the  Statute  34  &  35  //.  8,  c.  20  (</).  The  present  case,  therefore, 
turns  upon  that  Statute;  and  the  real  question  is,  whether  the  grant  by 
Charles  the  2d  to  the  plaintiff's  ancestor,  the  Earl  of  Euston,  was  in  respect 
of  services,  so  as  to  bring  the  case  within  the  disabling  operation  of  the 
Statute  of  H.  8,  and  prevent  the  tenant  from  barring  the  entail :  the  plaintiff 
contends  for  the  negative  of  this  proposition. 

The  Statute  of  W.  4,  is  a  remedial  Act,  and  should  be  construed  liberally, 
whereas  the  Statute  of  H.  8,  being  in  restraint  of  alienation  and  tending  to 
create  perpetuities,  has  always  been  construed  strictly  (*),  and  been  held  to 
be  confined  to  grants  from  the  Crown  in  respect  of  services  only ;  Bac.  Abr. 
"  Fines  and  Recoveries  "  (C)  (/),  Com.  Dig.  Estates,  B.  3 1  ($r).  In  Co.  Lift. 
872,  b,  there  are  ten  rules  of  construction  of  the  Act ;  and  in  the  6th  it  is  laid 


Common  Pleas. 

The  Duke  of 

Grafton 

v. 

'.The  London 

and  Birmino* 

bam  Railway 

Company 


against  all  persons  claiming  the  lands 
entailed,  by  force  of  any  estate  tail  which 
■hall  be  vested  in  or  be  claimed  by  the 
person  making  the  disposition  at  the 
time  of  his  making  the  same ;  and  also 
as  against  all  persons,  including  the 
King's  most  excellent  Majesty,  his  heirs 
and  successors,  whose  estates  are  to  take 
effect  after  the  determination  of  any 
such  estate  toil/* 

(c)  u  Provided  always,  that  the  power 
of  disposition  hereinbefore  contained 
shall  not  extend  to  tenants  of  estates 
tail,  who,  by  34  &  35  Hen.  8,  are  re- 
strained from  barring  their  estates  tail.** 

(d)  Reciting,  that  "  where  divers  of 
the  King's  most  noble  progenitors,  and 
especially  the  King  our  sovereign  lord, 
most  liberally  above  all  other,  hath 
given  and  granted,  or  otherwise  pro- 
vided to  his  and  their  loving  and  good 
servants  and  subjects,  as  well  nobles  as 
other,  manors,  meases,  lands,  tenements, 
rents,  services  and  hereditaments,  to 
them  and  to  their  heirs  males  of  their 
bodies,  or  to  the  heirs  of  their  bodies 
lawfully  begotten,  minding,  at  the  time 
of  such  gifts,  not  only  to  prefer  and 
adVance  presently  the  donees,  but  also 
their  heirs  in  blood  of  their  bodies,  ac- 
cording to  the  limitation  of  the  said 
gifts :  to  the  intent  that  recotnpence  for 
the  service  of  such  donees  should  not 
only  be  a  benefit  for  their  own  persons, 
bat  a  continual  profit  and  commodity 
to  and  for  their  heirs  coming  of  their 
bodies,  whereby  sueh  heirs  should  have 
in  special  memory  and  daily  remem- 
brance the  profit  that  they  have  and 
take  by  the  service  of  their  ancestors, 
done  to  the  Kings  of  this  realm,  and 
thereby  be  the  better  encouraged  to  do 
like  service  to  their  sovereign  lord  as  to 
their  duties  of  allegiance  appertained. 
And  forasmuch  as  sundry  such  donees 


in  tail,  and  their  heirs,  have  suffered 
and  daily  Buffer,  by  their  consents,  untrue 
and  feigned  recoveries  to  be  had  against 
them,  with  common  voucher  or  other- 
wise, of  manors,  meases,  lands,  tene- 
ments or  hereditaments  so  given, 
granted  or  provided  in  tail,  by  the 
King's  majesty,  or  his  noble  progenitors, 
as  is  aforesaid,  to  the  intent  by  fraud, 
covin  and  untrue  means,  not  only  to 
bind  and  defeat  their  heirs  inheritable 
by  the  limitation  of  such  gifts,  but  also 
the  King  of  his  prerogative,  wardship, 
primer  seisin  and  other  his  rights; 
whereby  questions  and  diversities  of 
opinions  have  arisen,  and  yet  he,  whether 
such  feigned  and  untrue  recoveries 
against  such  tenants  in  tail,  by  their  own 
consents  of  lands,  tenements  or  here- 
ditaments, whereof  the  reversion  or 
remainder  is  in  the  King  at  the  time  of 
such  recovery  or  recoveries  had,  should, 
after  the  death  of  the  tenant  in  tail, 
bind  the  heirs  in  tail  or  not/* 

Sec.  2  enacts,  that  no  such  feigned  re- 
covery had  against  any  such  tenant  in  tail 
of  any  landB  whereof  the  reversion  or  re- 
mainder shall  be  in  the  King,  shall  bind 
or  conclude  the  heirs  in  tail,  but  after 
the  death  of  such  tenant  in  tail,  the  heirs 
in  tail  may  enter,  have  and  enjoy  the 
lands,  according  to  the  form  of  the  gift 
of  entail. 

(e)  See  5  Cruise  Dig.,  tit.  36,  ch.  10, 
$43. 

(/)  P.  696, 7th  ed.  The  title  "  Fines 
and  Recoveries  "  has  two  divisions,  the 
first,  treating  of  Fines,  the  second,  of 
Recoveries ;  and  the  sections  in  each  are 
headed  with  the  same  letters  (A,  B,  &c) ; 
so  that,  unless  the  page  is  also  given, 
the  reader  may  often  be  at  a  loss  to  find 
the  passage  referred  to. 

(fir)  See  also  Cruise  Dig.,  tit.  36,  ch. 
10,  $46. 
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Common  Pleas,    down,  upon  the  authority  of  Wiseman* s  Case  (h),  "  if  the  King,  in  consi- 
The  Duke  of    d®1"8^011  of  money,  or  of  assurance  of  land,  or  for  other  consideration,  by  way 
Grafton      of  provision,  procure  a  subject,  by  deed  indented  and  inrolled,  to  make  a  gift 
The  London    m  tail  to  one  of  his  servants  and  subjects,  for  recompense  of  service,  or  other 
ham  Railway  cons'°,erat>on»  tne  remainder  to  the  king  in  fee,  and  all  this  appears  of  record, 
Company,      this  is  a  good  provision  within  the  Statute,  and  the  tenant  in  tail  cannot,  by 
a  common  recovery,  bar  the  estate  tail."     An  estate  tail  of  the  gift  of  the 
Crown  for  *  pecuniary  consideration,  is  not  within  the  Statute;  Earl  of  Not- 
tingham v.  Lord  Moreson  (t).     So  in  case  of  a  moral  consideration,  as  where 
the  grant  was  an  act  of  justice  on  the  part  of  the  Crown ;  Perkins,  dem.  Fowls 
v.  Sewell  (J).    In  the  present  letters  patent,  "  services"  are  mentioned  as 
the  consideration  of  the  grant  to  Lord  Arlington,  but  "  natural  love  and 
affection"  is  the  consideration  of  the  grant  to  Lord  Euston,  who  was  the 
King's  natural  son :  and  although  the  law  will  not  recognize  the  relation  of 
father  and  natural  child  so  far  as  to  intend  love  and  a  fleet  ion  as  the  considera- 
tion of  a  grant,  yet,  where  it  is  expressly  stated  to  be  so,  it  cannot  be  ex- 
cluded, Filmer  v.  Gott  (k),  Whalley  v.  Whalley  (I).     These  cases  establish 
that  the  present  grant  discloses  a  sufficient  consideration.     Then  the  general 
words  "  for  divers  other  good  causes  and  considerations,"  have  no  legal  effect 
to  import  a  valid  consideration ;  they  would  not  be  sufficient  to  raise  an  use ; 
and  they  are,  in  fact,  wholly  inoperative,  Mildmaxfs  Case  (m),  Wiseman's 
Case  (n),  Fin.  Abr.  "  Consideration,"  B.  pi.  3  (o). 

The  words  "  of  his  especial  grace,  certain  knowledge,  and  mere  motion," 
are  of  no  effect  either  way  ;  they  were  introduced  into  royal  grants  after  the 
Statute  4  H.  4,  c.  4  (p) ;  which  was  intended  to  prevent  persons  from  so- 
liciting grants  from  the  Crown,  but  which  did  not  restrain  the  king  from 
making  such  grants  of  his  own  free-will. 

With  a  view  to  the  probability  of  the  grant  to  Lord  Euston  having  been 
made  in  consideration  of  services,  it  is  material  to  look  at  the  state  of  the 
parties  at  the  time  the  grant  was  made ;  it  appears  that  Lord  Euston  was 


(A)  2  Rep.  16,  a ;  S.  C.  nom.  Wise- 
man v.  Barnard,  Moo.  195. 

(•)  Dv.  32,  a,  in  marg. 

(J  )  1  W.  Bl.  G54;  4  Burr.  2223. 

(*)  4  Brown  P.  C.  270. 

(I)  3  Bligh.  1. 

(m)  1  Rep.  175  a,  176  a. 

(n)   Ut  supra, 

(©)  Citing  Smith  v.  Lane,  Leon.  170. 

(/>)  "  Also  whereas  heretofore  many 
gilts  and  grants  have  been  made  to 
divers  persons,  as  well  of  the  revenues 
of  the  right  of  the  Crown  of  England, 
as  of  wards,  marriages,  lands  and  tene- 
ments and  divers  other  commodities, 
without  good  deliberation  being  had,  as 
the  said  Commons  have  shewn  to  our 
said  lord  the  King  in  Parliament,  our 
same  lord  the  King,  being  willing  to 
provide  a  remedy,  has  declared  that  his 
intent  is  to  abstain  from  making  any 
such  gifts  or  grants,  unless  to  those 
persons  who  shall  deserve  them,  and  as 
shall  seem   best  to  the  King  and  his 


council.  And  since  it  is  the  desire  of 
ail  the  estates  of  the  realm  that  nothing 
be  so  demanded  of  our  same  lord  the 
King,  he  wills  that  alt  tftose  who  make 
any  such  demands  of  him  contrary  to 
this  Statute,  be  punished,  by  advice  of 
him  and  of  his  council,  and  that  he  who 
so  makes  such  demand,  shall  never  hnve 
the  thing  so  demanded"  A  discussion 
arose  during  the  argument,  whether 
this  Statute  had  expired  :  in  Ruff  head*  s 
4to  edition,  it  is  marked  "  Kxp."  In 
Pickering's  edition  there  are  the  words 
"  Ex.  edit.  Rasteli,"  in  the  margin. 
The  Court  sent  for  "  The  StatuUs  of 
the  Realm/'  and  no  entry  was  there 
found  of  its  having  expired.  Earri tig- 
ion  somewhat  slyly  observes,  "  This 
law,  if  in  force, "would  great Jy  lessen 
the  number  of  applications,  Obs. 
Siat.  267,  n.,  2d  ed.  The  observations 
of  that  learned  author  are,  by  an  over- 
sight, made  to  refer  to  a  previous  Sta- 
tute (2  H.  4,  c  2.) 


TRINITY  TERM,  1888L  869 

between  nine  and  ten  yenrs  of  age,  and  therefore  the  intendment  which,  in  Common  PUat. 

ignorance  of  the  surrounding  circumstances,  might  have  been  raised  in  favour    The  Dukb  of 

of  the  grant  having  been  made  in  consideration  of  services,  is  repelled  and      Grafton 

excluded  by  the  existence  of  another  and  adequate  motive.  The  Londow 

and  BrawNO- 
bah  Railway 
Channel/,  for  the  defendants.— It  has  never  been  expressly  decided  that      Company. 

the  operation  of  the  Statute  of  H.  8  was  limited  to  estates  tail  granted  in 
consideration  of  services,  or  that  such  consideration  must  expressly  appear 
on  the  face  of  the  grant.  In  Perkins  v.  Sewell,  the  only  point  decided  was, 
that  the  grant  there  in  question  was  not  within  the  Statute  by  reason  of  its 
not  being  by  way  of  gift;  but  Lord  Mansfield  there  said,  "  As  for  the  ser~ 
vices  which  are  the  consideration  of  such  gift,  these  must,  at  a  distance  of 
time,  be  presumed,  and  need  not  be  proved  /'  which  is  strongly  in  favour  of 
the  position  here  contended  for  on  the  part  of  the  defendants ;  and  this  doc- 
trine is  adopted  in  1  Brest  Con  v.  145.  The  6th  rule  cited  from  Co.  Lit  is 
not  very  explicit,  and  it  would  rather  seem  to  extend  the  operation  of  the 
Statute  to  "other  considerations*'  besides  services:  and  it  is  observable 
that,  in  the  first  part  of  the  preamble  of  the  Statute,  the  word  "  donees  "  is 
used  generally,  and  it  is  only  by  force  of  the  words  "  such  donees/'  in  the 
second  clause  of  the  preamble,  that  the  former  expression  can  be  intended 
to  be  conBned  to  gifts  for  services. 

But  the  words  in  this  grant,  "  for  divers  other  good  causes  and  considera- 
tion*," are  sufficiently  large  to  include  services.  If  this  were  a  case  of 
bargain  and  sale,  a  good  consideration,  whether  of  money  or  services,  could 
6e  affirmed  and  proved  under  those  words,  Fisher  v.  Smith  (q).  All  the 
cases  in  which  natural  love  and  affection  have  been  held  to  be  a  sufficient 
consideration,  are  where  the  relationship  between  the  parties  was  legitimate ; 
and  the  Court  will  not  intend  such  a  consideration  between  a  putative  father 
and  his  illegitimate  child  ;  in  Shep.  Touch.  510,  it  is  said,  "  if  one  (for  divers 
good  causes  and  considerations,  or  for  divers  great  and  valuable  considera- 
tions), bargain  and  sell  his  land  to  another,  or  covenant  to  stand  seised  of 
his  land  to  the  use  of  another  that  is  not  of  his  kindred;  no  use  will  rise  by 
this,  unless  it  be  proved  that  money  or  something  else  was  given  for  it.1' 

The  Statute  of  H.  4,  which  has  been  referred  to,  is  in  favour  of  the  de- 
fendants ;  for  it  shews  that  grants  ought  only  to  be  made  to  the  deserving, 
and  therefore,  the  Court  will  intend,  in  favour  of  a  grant  from  the  Crown,  that 
it  was  made  in  consideration  of  services;  and  it  is  by  no  means  impossible, 

(a)  Moo.  569:  "  Trin.,  41  Eliz.  Ac-  in  the  principal  case,  there  he  ought  to 

tioo  on  the  case  in  the  Kings  Bench ;  supply  that  by  an  averment  that  it  was 

the  case  was  that  Thomas  Fisher,  seised  made  for  money  ;  and  the  words  for 

mfee,fordwersconsiderations,b«rgn\n9  diver*  considerations,  shall  not  be  in- 

and  sells  the  land  to  Edward  Fitton,  tended  for  money,  without  (such)  aver- 

Esq.,  now  Knight,  by  deed  indented  and  ment.     But  if  the  deed  expresses  for  a 

enrolled,  which  title  Andrew  Fishrr,  -competent  sum  of  money,  this  is  suffi- 

the  now  plaintiff,  deduces  to  himself  by  cient,  without  shewing  the  certainty  of 

conveyance  from  Sir  Edward  Fit  ton.  the  sum,  and  none  of  the  parties  snail 

Smith  demurs,  because  there  is  no  title  say  that  no  money  was  paid,  for  against 

in  Sir  Edward  Fitton,  without  an  aver-  this  express  mention  in  the  deed,  no 

ment  that  it  was  for  money.    And  the  averment  nor  evidence  shall  be  admitted 

vbole  Court  (was)  clear,  that  if  one  to  say  that  no  money  was  paid ;  where- 

pteaiui  a  bargain  and  sale,  and  that  no  fore  it  was  adjudged  against  Fishier, 
ccaiideration  of  money  is  expressed,  as 
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CbmiMNt  Pleat,   though  it  may  be  improbable,  that  a  child,  even  of  the  tender  age  of  the  Earl 
PjJ^J^  of    of  Euston,  was  capable  of  rendering  services  to  the  Crown. 
Grafton 
The  London         Wilde,  Serjt.,  in  reply. — It  is  argued  that  love  and  affection  cannot  be 
«nd Birmino-   intended  as  a  consideration  between  a  parent  and  an  illegitimate  child;  it 
Company.      may  be  *°  5  unt  nere  8UCn  consideration  is  expressly  stated,  and  the  question 
is,  whether  the  Court  can  reject  it  for  the  purpose  of  supplying  a  consideration 
which  is  not  stated  :  suppose  the  consideration  were  bad  and  immoral ;  would 
the  Court  reject  that  for  the  purpose  of  supplying  a  good  one  ?    How  then, 
when  there  is  a  good  consideration  expressed  on  the  face  of  the  instrument, 
can  they  reject  that  in  order  to  supply  another?    The  relationship  between 
a  parent  and  his  illegitimate  offspring  is  recognized  by  law,  illegitimate  children 
having  been  held  to  be  within  the  operation  of  the  Marriage  Act  (r),  so  as 
to  require  the  consent  of  their  putative  parents  to  render  their  marriage 
valid  («).    As  to  the  doctrine  that  services  must  be  presumed,  it  is  merely 
an  obiter  dictum  of  Lord  Mansfield's,  and  it  is  not  cited  by  Mr.  Preston  with 
any  great  approbation,  for  he  speaks  of  it  merely  as  a  doctrine  "  advanced" 
by  that  learned  judge. 

The  following  certificate  was  afterwards  sent : 

We  are  of  opinion  that  the  estate  tail  of  the  plaintiff,  George  Henry,  Duke 
of  Grafton,  and  all  other  estates  tail  and  remainders,  and  reversions  thereupon 
expectant  or  depending,  whether  vested  in  or  belonging  to  the  King's  most 
excellent  majesty,  or  to  any  other  person  or  persons  of  and  in  the  lands  and 
hereditaments  comprised  in  the  indenture  of  bargain  and  sale  of  the  ffth  day 
of  February,  1835,  which  were  created  or  reserved  by  the  letters  patent  of 
the  25th  year  of  his  late  majesty,  King  Charles  2,  were  effectually  barred 
and  extinguished  by  the  indenture  of  bargain  and  sale  above  referred. 

N.  C.  TlNDAL. 

J.  A.  Parr. 
J.  Vaughan. 

T.  COLTMAN. 

(r)  26  G.  %  c.  33.  (*)  See  R.  v.  Ilodnett,  1  T.  R.  96; 

Priestley  v.  Hughes,  11  East,  1. 


EPD  OF  TRINITY   TBRM. 


CASES 

ARGUED   AND   DETERMINED 


a  THE 


COURT    OF    COMMON    PLEAS, 


V 


Michaelmas  Term,  2  Victoria,  1838. 


The  Judges  in  Bmmc  this  Tarn,  were  Total,  C  J-,  Vaccha*,  J., 

BoftASQCKT,  J.,  oasTCoLTMAS,  J. 


Dc  Bc*gh's  Bail. 


JMAYWARD  opposed  the  UL    The  sssskvit  of  < 

the  depones*  was  "apt  had  far  aaj  ikfiailsal  except  the  ; 
defendant^  wiuth,  he  cosseadad,  was  iu  0  cesspbsace  with  the  farss  ghea  T^^^Ji 


The  Cbcmr  ihiwi  the  afalnit  to  he  asstaded.    V>  costs  as 


(a)  Winch  reams  last  the  J0U»t     W2  fvr  say  lifniin,  except  s*  tsit 
should  state  that  tae  <"  " 


Giekht  r-  Wiuos- 


jc^t. 


ttTILDE,  SerjU  ■etui  far  *  r-->.  culir^r  TC"i  m*  -ft^iudto.*  v,  «*~w  v^mtkit^ff 
cause  why  the  pnor^ «ecn.ii  srx  •<*  ae  jrjtr'.r  v,  ar^r  «&  acmanae*  ******  _ 


I      for  tun.    The  copy  of  -je  wrx  if  wammr**  sad  vzm.  zn**  v.  v»*  'fcinwita-Ts   ******** 
J       wife  at  hi*  naihsni,  vh*  stssed  st  the  •-»  •■»*  ttr  .iraVaui  »*»  i! ;  ta*  **£*.+** 
went  op  stairs,  sad.  sm  setmsag,  fcsd  :je  z*tva,  *i*  serial  u*  vnpr,  "***  -*  *** 

— r  ^Ajwuwk  iw.  a»j**«hiaw— uw<*»  Juwifrvwu 
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Common  PUat.  Per  Curiam. — The  application  should  be  for  a  distringas,  as  the  deponent 
cannot  positively  swear  to  a  personal  service,  which  is  requisite  in  order  to 
entitle  the  plaintiff  to  enter  an  appearance  for  the  defendant  (a). 

Rule  for  a  distringas. 


(«)  See  12  G.  1,  c.  29,  s.  1;  2  W.  4, 

c.  39,  8.  3,  and  Sched.  No.  1 ;  Rhodes 
v.  Innes,  7  Bing.  329 ;  5  M.  &  P.  153; 
1  D.  P.  C.  215 ;   Digby  v.  Thomson,  1 


D.  P.  C.  363 ;  Herbert  v.  Dares,  4  D. 

P.  C.  726 ;  Williams  v  Piggott,  2  Gale, 
115;  1M.&W.574;  5D.P.C.520. 


Not.  2. 


Seel  v.  Inge. 


Attachment 
granted  against 
the  sheriff, 
for  not  bringing   tember. 
in  the  body, 
notwithstand- 
ing the  Impri- 
sonment for 
Debt  Act. 


TTOGGINS  moved  for  an  attachment  against  the  sheriff  for  not  bringing 
in  the  body,  pursuant  to  a  judge's  order  obtained  on  the  14th  of  Sep- 


(a)  This  short  point  has  been  re- 
ported, R8  a  learned  judge  is  said  to  have 
intimated  a  doubt  whether  an  attachment 


Granted  (a). 

could,  under  these  circumstances,  issue, 
since  the  Imprisonment  for  Debt  Act 


Nov.  3. 


Doe,  dem.  Kirk  r.  Roe. 


Ejectment  for  T2ALL  moved  for  judgment  against  the  casual  ejector  in  an  ejectment  for 

vice  onVhe  **"  a  dissenting  chapel ;  the  service  was  upon  the  surviving  lessees,  and 

surviving  lee-  lipon  the  sextoness,  as  tenant  in  possession. 

sees  and  the  *                                                              *                                                                               _ 

sextoness  suf-  Granted. 

ficient. 


Nov.  5. 


Sanderson  v.  Lee. 


The  Court  re- 
fused to  grant, 
as  part  of  a  rule 
to  compute, 
that  the  bill 
(which  was 
alleged  to  be 
lost),  need  not 
be  produced 
before  the 
Master. 


nUSBY  moved  for  a  rule  to  compute  the  principal  and  interest  on  a  bill 
of  exchange,  without  producing  the  bill  before  the  Master ;  he  con- 
tended it  was  not  necessary  to  produce  the  bill  in  any  case. 

Tindal,  C.  J. — If  that  be  so,  the  Master  will  act  accordingly.  You  had 
better  go  before  him  in  the  first  instance ;  and  if  either  party  is  dissatisfied 
with  his  decision,  he  can  come  here  again. 

Rule  granted,  in  the  ordinary  form  (a). 


(a)  See  Brown  v.  Messiter,  3  M.  & 
S.  281;  Alien  v.  Miller,  ID.  P.  C.  421; 


Clarke  v.  Quime,  3  D.  P.  C.  26;  Green 
v,  Hearne,  3  T.  R.  301.  z 
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Doe,  dera.  Healey  v.  Roe. 


Common  Pleat. 


Kov.  6. 

T  BAY  LEY  moved  for  judgment  against  the  casual  ejector.    The  affi-  Where  there 

davit  stated,  that  the  deponent  had  personally  served  four  tenants  in   Jenanu^pos- 

possession  at  the  same  time,  but  be  did  not  state  he  had  served  each  of  them,   session,  the 
r  affidavit  of 

service  in  eject- 

Tindal,  C.  J. — You  had  better  amend  the  affidavits  in  this  respect,  and  «*»<  should 

state  that  each 
then  take  the  rule.  was  served. 


Ex  parte  Elizabeth  Sayer. 


Jvov.  7. 


A  DDISON,  on  behalf  of  a  married  woman,  applied  for  an  order  that  she  The  Court* 

might  execute  a  deed  for  the  disposition  of  certain  lands  belonging  to  under  the  Fines 

her,  without  her  husband's  concurrence,  under  the  Fines  and  Recoveries  ■■*  Rtoovsries 

Act  (a).     It  appeared,  from  her  affidavit,  that  she  was  married  in  1829,  that  to  dispose  of 

her  husband  lived  with  her  for  seventeen  weeks,  and  then  left  her,  that  she  ^80UY !?<£**' 

had  not  since  heard  of  him,  and  did  not  know  where  he  was.  husband's  con- 

n    i  A  j  /i\  currence, where 

Rule  granted  (o).       h9  ^  ieft  her 
a  short  time 
after  marriage,  and  had  not  since  been  heard  o£ 


(a)  3  &  4  W.  4,  c.  74,  s.  77,  enacts, 
that  "  it  shall  be  lawful  for  every  mar- 
ried woman,  by  deed  to  dispose  of  lands 
which  she  alone,  or  she  and  her  husband, 
in  her  right,  may  have ;  except  that  no 
such  disposition  shall  be  valid,  unless 
the  husband  concur  in  the  deed  by  which 
the  same  shall  be  effected,  nor  unless 
the  deed  be  acknowledged  by  her  as 
hereinafter  directed."  Sec.  91  provides 
that,  "  if  a  husband  shall,  in  conse- 
quence of  being  a  lunatic,  or  shall,  from 
*nr  other  cause,  be  incapable  of  execut- 
ing a  deed,  or  if  his  residence  shall  not 


be  known,  or  he  shall  be  in  prison,  or 
shall  be  living  apart  from  his  wife,  either 
by  mutual  consent  or  by  sentence  of  di- 
vorce, or  in  consequence  of  his  being 
transported  beyond  the  seas,  or  from  any 
other  cause  whatsoever,  it  shall  be  lawful 
for  the  Court  of  Common  Pleas,  by  an 
order,  to  be  made  in  a  summary  way, 
upon  the  application  of  the  wife,  to 
dispense  with  the  concurrence  of  the 
husband,  in  any  case  in  which  his  con- 
currence is  required  by  this  Act." 
(b)  See  Ex  parte  GiU,  1  N.  C  168. 


Jones  v.  Price. 


Aov.7. 


I 


N  an  action  of  trespass  for  pulling  down  inclosures,  in  which  the  venue  was  Change  of 
laid  in  Radnorshire,  where  the  premises  were  situated,  the  plaintiff  had  loipartial  trial 
obtained  a  rule  stti  that  the  action  should  be  tried  in  Herefordshire,  on  the  g"}*1  not  *• 
ground  that  an  impartial  trial  could  not  be  had  in  the  former  county  by  a 
common  jury,  as  the  cause  involved  a  question  concerning  extensive  rights 
of  common ;  and  that  there  were  only  forty-eight  persons  in  the  county  com- 
petent to  serve  upon  special  juries. 


;        E.  V.  William*  shewed  cause ;  but  the  Court  made  the  rule  absolute  on 
payment  of  coats. 
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Common  Pleat. 


Bateman  v.  Dunn. 


rpHti  defendant  had  been  arrested  on  the  13th  of  September  last ;  on  the 

27th,  special  bail  was  put  in.     On  the  1st  of  October,  the  Abolition  of 

Imprisonment  for  Debt  Act  came  into  operation  (a) ;  on  the  16th  of  October 


Nov.  8. 
By  the  7th 
section  of  the 
Act  for  the 
Abolition  of 
Imprisonment 
for  Debt  (l  & 

2  Vict,  c.  110),  a  judge  is  empowered  to  discharge  any  "  prisoner  who,  at  the  time  appointed 
for  the  commencement  of  the  Act  (sal.  1st  of  October,  1838),  shall  be  in  custody  upon  mesne 
process  for  any  debt."  Where  a  defendant  was  out  upon  bail ;  Htld\  that,  upon  an  equitable 
construction  of  the  Act,  a  judge  might  order  an  exoneretur  to  be  entered  on  the  bail-piece. 

By  the  3d  and  7th  sections,  a  defendant  may  be  arrested  or  detained,  if  a  plaintiff  "  shall, 
by  affidavit,  show,  to  the  satisfaction  of  a  judge,  that  there  is  probable  cause  for  believing  that 
the  defendant  is  about  to  quit  England,  unless  he  be  forthwith  apprehended  :** — Held,  that  the 
affidavit  for  that  purpose  ought  to  follow  the  words  of  the  Act,  ana  state  the  facts  from  which 
a  probable  cause  for  such  belief  may  be  inferred. 


(a)  1  &  2  Vic.  c.  110,  by  tec.  1,  ar- 
rest on  mesne  process  is  abolished,  except 
as  afterwards  provided  for.  By  tec.  2, 
all  personal  actions  are  to  be  com- 
menced by  writ  of  summons.  See.  3 
enacts,  that  "  if  a  plaintiff  in  any  action 
in  any  of  Her  Majesty's  superior  Courts, 
in  which  the  defendant  is  now  liable  to 
arrest,  whether  upon  the  order  of  a  judge 
or  without  such  order,  shall,  by  affida- 
vit, show,  to  the  satisfaction  of  a  judge, 
that  such  plaintiff  has  a  cause  of  action 
against  the  defendant,  to  the  amount  of 
20/.,  or  has  sustained  damage  to  that 
amount,  and  that  there  is  prooable  cause 
for  believing  that  the  defendant  is  about 
to  quit  England  unless  he  be  forthwith 
apprehended,  it  shall  he  lawful  for  such 
Judge,  by  a  special  order,  to  direct  that 
such  defendant  so  about  to  quit  England, 
shall  be  held  to  bail  for  such  sum  as 
such  judge  shall  think  fit,  not  exceeding 
the  amount  of  the  debt  or  damages ;" 
and  thereupon  a  capias  may  issue,  in 
the  form  contained  in  the  schedule.  By 
sec.  4,  the  sheriff  may  thereon  proceed 
to  arrest  the  defendant,  who  is  to  remain 
in  custody  until  he  finds  bail,  or  makes 
a  deposit.  By  sec.  5,  the  above-men- 
tioned order  may  be  made  at  any  stage 
of  the  proceedings  before  final  judg- 
ment. By  sec.  6,  anv  defendant  so  ar- 
rested may  apply  tor  his  discharge 
forthwith,  and  a  judge  may  discharge 
him  or  not,  as  he  may  think  fit;  and 
the  order  of  such  judge  may  be  appealed 
from  to  the  Court.  Sec.  7  enacts,  that 
"  every  prisoner  who,  at  the  time  ap- 
pointed for  the  commencement  of  this 
Act,  shall  be  in  custody  on  mesne  pro- 
cess, for  any  debt  or  demand,  and  shall 
not  have  filed  a  petition  to  be  discharged 
Under  the  laws  for  the  relief  of  insolvent 
debtors,  shall  be  entitled  to  his  discharge 
upon  entering  a  common  appearance; 


provided  that  every  such  prisoner  shall 
be  liable  to  be  detained,  or  to  be  again 
arrested,  by  virtue  of  any  such  special 
order  as  aforesaid  at  the  suit  of  the 
plaintiff  at  whose  snit  he  was  previously 
arrested,  or  of  any  other  plaintiff." 
The  form  of  the  writ  of  capias  given  in 
the  schedule,  is  as  follows : 

"  Victoria,  &c.    To  the  Sheriff,  fcc. 

"  We  command  you  that  you  omit 
not,  by  reason  of  any  liberty  in  your 
bailiwick,  but  that  you  enter  the  same, 
and  take  C.  D.,  if  he  shall  be  found  in 
your  bailiwick,   and  him  safely  keep 
until  he  shall  have  given  you  bail,  or 
made  deposit  with  you  according  to 
law,  in  an  action  on  promises  [or  of 
debt,  &c],  at  the  suit  of  A.  B.,  or  until 
the  said  &  D   shall,  by  other  lawful 
means,  be  discharged  from  your  cus- 
tody.   And  we  do  further  command  you 
that,  on  execution  hereof,  you  do  deliver 
a  copy  hereof  to  the  said  C.  D.    And 
we  hereby  require  the  said  C.  D.  to  take 
notice,  that,  within  eight  days  after  the 
execution  hereof  on  him,  inclusive  of 
the  day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him 
in  our  Court  of  to  the  said 

action,  and  that  in  default  of  so  doing,  | 
such  proceedings  may  be  had  and  taken 
as  are  mentioned  in  the  warning  written 
or  endorsed  hereon.  And  we  do  fur- 
ther command  yon,  that  immediately 
after  the  execution  hereof,  you  do  return 
this  writ  to  our  said  Court  of  » 

together  with  the  manner  in  which  yon! 
shall  have  executed  the  same,  and  the 
day  of  the  execution  thereof;  or  if  the 
same  shall  remain  unexecuted,  then 
that  you  do  so  return  the  same  at  the 
expiration  of  one  calendar  month  from 
the  date  hereof,  or  sooner,  if  yon  shall 
be  thereto  required  bv  order  of  the  said 
Court,  or  by  any  judge  thereof.    Wit- 
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an  application  was  made  to  Coltman,  J.,  at  chambers,  for  an  order  to  cancel 
the  bail-bond,  and  enter  an  exoneretur  on  the  bail-piece.  This  was  opposed 
on  the  part  of  the  plaintiff,  who  produced  an  affidavit,  stating  that  the  de- 
fendant was  an  Irish  barrister,  that  he  resided  permanently  in  Ireland,  and 
had  no  permanent  residence  here,  and  that  the  deponent  believed  the  de- 
fendant had  either  gone,  or  was  about  to  go  back  to  Ireland.  The  learned 
judge  having  made  the  order  as  prayed  for, 

Wilde,  Serjt,  on  the  first  day  of  Term,  obtained  a  rule  nisi  to  set  it  aside, 
on  the  ground  that  it  was  not  authorized  by  the  Act. 

Sir  F.  Pollock,  Q.  C,  now  shewed  cause. — He  produced  an  affidavit  by  the 
defendant  that  he  had  no  present  intention  of  quitting  England ;  which  he 
admitted  would  not  be  a  sufficient  answer  to  the  motion,  if  the  Court, 
upon  other  grounds,  would  entertain  it.  But  the  Court  would  act  in  this 
instance  in  the  same  manner  as  in  other  cases  where,  a  defendant  being  en- 
titled to  his  discharge,  they  have  relieved  the  bail  (o) ;  for  although  there  is 
no  clause  in  the  Act  immediately  authorizing  the  exercise  of  such  a  power,  yet 
it  clearly  comes  within  the  spirit  and  principle  of  the  Act.  Then  the  affidavit 
on  the  part  of  the  plaintiff  is  insufficient ;  it  should  have  disclosed  such  cir- 
cumstances as  would  have  induced  a  judge  to  order  an  arrest  or  detainer 
under  the  third  and  seventh  sections  of  the  Act,  and  should  have  precisely 
stated,  in  the  very  terms  of  the  Act,  the  deponent's  belief  that  the  defendant 
"  was  about  to  quit  England,  unless  he  were  forthwith  apprehended,"  and 
also  those  facts  which  would  constitute  a  "  probable  cause"  for  such 
belief.  The  Act  being  in  favour  of  liberty,  should  receive  a  liberal  con- 
struction. 


Common  Plea* 


Batsman 

«. 

Dunn, 


Wilde,  Serjt.,  in  support  of  the  rule. — The  question  is,  whether  the  Act 
confers  the  jurisdiction  ;  the  other  side  seek  to  confine  the  plaintiff  to  the 
very  letter  of  the  Act,  in  the  form  of  the  affidavit,  though  it  is  admitted  that 
the  case  does  not  fall  within  the  strict  letter  of  the  Act.  The  Act  is  of  a 
speculative  nature,  and  largely  affects  the  commercial  interests  of  the  country, 
and  the  Court  ought  not  too  hastily  to  extend  the  powers  given  by  the  legis- 
lature. This  is  a  case  not  provided  for  by  the  Act,  which  only  deals  with 
cases  where  a  " prisoner"  is  "in  custody;"  its  object  being  to  relieve  a 
party  so  situated.    There  is  no  restraint  here,  nor  is  it  shewn  that  any 


ne*s,  at  Westminster,  [or 

as  the  ease  may  be],  the  day  of 

» 

"  Memorandum  to  be  subscribed  to 
the  writ :  This  writ  is  to  be  executed 
within  one  calendar  month  from  the 
date  thereof,  including  the  day  of  such 
date,  and  not  afterwards.* 

(6)  As  where  a  defendant  has  obtained 
a  certificate  of  bankruptcy  before  trial, 
and  has  not  pleaded  it  puis  darrein  con- 
tinuance, even  though  the  plaintiff  has 
proceeded  to  judgment,  {Todd  v.  Mans- 
field, 3  B.  &  C.  222;  5  D.  &  R.  258 ; 
Anon.  Loff\,  651.  But  a  different  rule 
has  obtained  in  Common  Pleas ;  Clarke 


v.  Hoppe,  3  Taunt.  46;  1  Rose,  353; 
Humphreys  v.  Knight,  6  Bing.  569 ;  4 
M.  &  P.  370.)  So  where  the  defendant 
is  discharged  under  the  Insolvent  Act, 

( v.  Bruce,  2  Chit.  R.  105),  or  has 

been  sent  out  of  the  kingdom  under  the 
Alien  Act  (gee  Folkein  v.  Critico,  13 
Ea.  457)  ;  or  is  a  convicted  felon,  and 
sentenced  to  transportation  {fVood  v 
Mitchell,  6  T.  R.  247) ;  or  has  become 
a  peer  (Trinder  v.  Shirley,  1  Doug. 
45) ;  or  a  member  of  the  House  of  Com- 
mons (Langridge  v.  Flood,  Tidd.  Pr. 
290,9th  ed.,  cited  4  Ea.  190;  Phillip* 
v.  WeUesley,  1  D.  P.  C.  9,)  and  the 
like. 
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u. 
Dunn. 


Common  Pttas.  is  apprehended ;  it  is  not  sworn  that  the  bail  intend  to  render  their  prin- 
Bateman  cipal ;  and  it  can  never  be  presumed  that  it  was  meant  to  deprive  a  plain- 
tiff of  the  security  of  bail.  The  cases  where  the  Courts  have  relieved 
bail,  on  the  ground  of  the  principal  having  obtained  a  certificate  of  bank- 
ruptcy, stand  upon  a  very  different  footing;  for  in  such  case  the  bank- 
rupt is  actually  discharged  from  the  debt.  As  to  the  affidavit  sworn  on  the 
part  of  the  plaintiff,  it  would  have  been  sufficient  to  authorize  a  judge  to 
order  a  defendant  to  be  held  to  bail  in  an  action  of  tort,  and  is  therefore  suffi- 
cient in  the  present  case  (c).  If  the  Court  uphold  the  present  order,  they 
will  next  be  required,  where  money  has  been  paid  into  Court  in  lieu  of  bail, 
lo  order  it  to  be  paid  out  to  the  defendant. — [Coltman,  J. — In  that  case  there 
is  no  possibility  of  putting  the  defendant  in  custody.] — But  the  plaintiff's 
security  would  not  be  more  lost  to  him  in  that  case  than  in  the  present. 

Tindal,  C.  J. — This  application  involves  two  points  ;  the  first,  of  a  very 
general  character,  namely,  whether  the  Court  or  a  judge  has  power  to  make 
the  order  in  question ;  the  second,  of  a  particular  nature,  depending  on  the  cir- 
cumstances of  this  individual  case ;  namely,  whether  the  affidavit  sworn  on 
the  part  of  the  plaintiff  shews  a  probable  cause  for  detaining  the  defendant.   • 

The  first  is  a  point  of  considerable  importance,  and  if  I  entertained  any 
reasonable  doubt  upon  it,  I  should  wish  to  delay  our  decision  till  we  might 
have  an  opportunity  of  consulting  the  other  judges  on  the  subject.    It  u 
argued,  for  the  plaintiff,  that  where  a  party  has  been  arrested  and  is  out  on 
bail,  that  the  authority  given  by  the  seventh  section  of  the  Act  does  not 
apply.    This  again  involves  two  considerations :  first,  where  a  defendant  is 
actually  rendered  to  prison  by  his  bail,  whether  the  Court  has  authority  to 
order  his  discharge  ;  secondly,  supposing  him  not  to  be  committed  to  custody, 
whether  the  Court,  by  the  equitable  jurisdiction  of  the  Statute,  has  power  to 
relieve  the  bail.     As  to  the  first  of  those  cases  it  might,  indeed,  be  said,  that 
it  hardly  falls  within  the  strict  letter  of  the  seventh  section,  as  the  party  is 
not  in  actual  bodily  "custody"  "  at  the  time  appointed  for  the  commence- 
ment of  the  Act,"  although  he  is  committed  to  such  custody  afterwards  ;  but 
I  think  it  is  clear  that  he  would  be  entitled  to  his  discharge  under  that  section. 
as  it  is  the  manifest  object  and  intention  of  the  legislature  that  thenceforward 
there  should  be  no  imprisonment  on  mesne  process.     I  am  not,  indeed,  pre- 
pared to  say,  that  the  word  "custody"  might  not  be  fairly  interpreted  to 
n  ean  the  friendly  custody  of  the  bail,  in  which,  according  to  the  theory  of  the 
law,  a  defendant,  who  is  out  upon  bail,  is  supposed  always  to  remain  (d); 
but  it  is  not  necessary  to  resort  to  that  construction  here ;  for  it  would  be 
strange  indeed  to  say  that  one  set  of  persons,  who  had  been  in  custody  before 
a  particular  day,  should  be  discharged,  .while  others,  who  were  committed 
afterwards,  should  be  detained.     I  think,  therefore,  for  this  reason,  that  it  is 
within  the  manifest  intention  of  the  Act,  that  a  party  rendered  by  his  hail  after 
the  1st  of  October,  should  be  entitled  to  his  discharge;  we  have  nothing  to 


(c)  The  affidavit  to  hold  a  defendant 
to  bail  for  an  assault,  as  given  in  Chit. 
Forms,  37,  states,  that  the  deponent 
"  hath  been  informed,  and  verily  believes, 
that  the  said  defendant  will  soon  depart 
this  realm,  and  that  he  will  remain  there 


(?)  for  some  years ;  and  that  unless  be 
shall  be  held  to  bail,  this  deponent  may 
be  deprived  of  that  remedy  to  which  he 
is  entitled/* 
(</)  See  3  Bl.  Com.  290. 
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do  with  the  policy  of  the  Act,  but  we  are  bound  to  give  full  effect  to  the  Common  PUaa. 
intention  of  the  legislature.  This  brings  me  to  the  second  consideration, 
namely,  to  the  case  of  a  defendant  out  upon  bail,  at  the  time  when  the  new 
Act  came  into  operation.  The  bail  are  the  guardians  and  keepers  of  the 
defendant,  and  it  would  be  strange  to  say  that  they  may  not  have  the  benefit 
of  an  exonerelur,  when  they  clearly  have  the  power  to  surrender  the  defendant 
to  prison ;  it  makes  no  difference,  as  it  appears  to  me,  whether  the  ap- 
plication is  made  by  the  bail,  or  by  the  defendant,  as  it  is  advisable  to 
save  the  ezpence  of  a  circuitous  application.  The  case  has  a  direct  analogy 
with  those  cases  of  bankruptcy  which  have  been  alluded  to ;  the  first  case 
upon  that  subject  appears  to  be  Ray  v.  Hussey  (e) ;  and  it  has  been  the 
universal  practice  since  to  exonerate  the  bail,  wljere  the  defendant,  pending 
the  action,  has  become  a  bankrupt  and  obtained  his  certificate,  although  he 
was  not  committed  to  prison ;  the  reason  given  in  that  case  for  such  pro- 
ceeding is,  that  it  was  "introduced  to  discharge  the  bail  in  a  summary  way, 
without  putting  them  to  the  trouble  and  charge  of  surrendering  the  principal 
as  formerly ;"  and  I  can  see  no  palpable  distinction  between  that  case  and  the 
present,  except  that  here  there  is  a  condition  that  the  defendant,  upon  being 
discharged,  must  enter  a  common  appearance.  Upon  the  general  question, 
therefore,  I  am  of  opinion,  that  the  judge  had  authority  to  order  an  exaneretur 
to  be  entered  upon  the  bail-piece. 

The  second  point,  as  to  the  sufficiency  of  the  affidavit  produced  before  the 
judge,  depends  upon  the  construction  of  the  third  section ;  for  the  seventh 
section  provides  that  a  prisoner  may  be  detained  "  by  virtue  of  any  such 
special  order  as  aforesaid,"  which  throws  us  back  to  the  third  section,  to  see 
how  such  order  may  be  obtained.  (His  lordship  here  read  the  third  section.) 
It  appears  to  me,  therefore,  that  an  affidavit  to  obtain  an  order  for  detention, 
or  for  a  new  arrest,  ought  distinctly  to  state  the  deponent's  belief  that  the 
defendant  is  "  about  to  quit  England  unless  he  be  forthwith  apprehended," 
and  then  proceed  to  shew  the  facts  raising  a  probable  cause  for  such  belief. 
Upon  this  view  of  the  case,  the  affidavit  here  is  not  sufficient ;  and,  upon  the 
whole,  I  think,  therefore,  this  rule  must  be  discharged,  but  without  costs. 

Vaughan,  J. — I  am  of  the  same  opinion,  though  I  have  felt  some  difficulty 
in  the  progress  of  the  argument  I  agree  that  the  Act  should  be  liberally 
construed,  and  that  we  have  nothing  to  do  with  its  policy.  Upon  the  equity 
of  the  Statute,  I  am  of  opinion  that  jurisdiction  was  given  to  a  judge  to  make 
the  order  in  question;  and  that  it  is  for  him  to  determine  whether  probable 
cause  for  arresting  or  detaining  a  defendant  has  been  made  out.  The  de- 
ponent here  states  that  he  believes  the  defendant  was  about  to  go  back  to 
Ireland,  and  if  the  words  "  unless  he  be  forthwith  apprehended"  had  been 
added,  I  should  have  thought  the  facts  disclosed  by  the  affidavit  would  have 
been  sufficient  to  raise  such  a  belief.  It  is  extremely  advisable,  however,  to 
pursue  the  very  words  of  the  Act.  I  agree  that  the  rule  ought  to  be  dis- 
charged. 

Bosanqubt,  J. — I  concur  in  opinion  that  the  rule  ought  to  be  discharged. 
I  think  it  is  our  bounden  duty  to  carry  this  Act  into  effect  in  the  spirit  in 

(e)  Barnes,  101 
YCL.  L  2d 
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CommonPlws,   which  it  was  enacted  by  the  legislature.    Upon  the  first  and  general  question, 
Batsman      I  think  that,  if  a  defendant  is  out  on  bail  upon  mesne  process,  the  Court  may 
*»  relieve  the  bail,  where  they  are  entitled  to  render  their  principal,  in  order  to 

avoid  circuity  and  expence.    The  seventh  section,  which  speaks  of  a  party 
being  "  in  custody"  "at  the  time  appointed  for  the  commencement  of  the 
Act,9'  does  not  mean  only  parties  that  are  in  custody  on  that  particular  day  ; 
it  must  mean  when  Me  Act  shall  have  come  into  operation,  and  is  equivalent 
to  the  expression  on  or  after  the  \st  of  October.    It  is  not  necessary  to  de- 
termine the  meaning  of  the  word  custody,  though  I  should  be  disposed  to 
hold  that  a  party  out  upon  bail  was,  in  law,  in  the  custody  of  his  bail ;  it  is 
observable  that  the  expression  is  not  "  in  prison,"  and  that  the  35th  section 
of  the  Act,  which  refers  to  the  proceedings  m  the  Insolvent  Court,  speaks 
of  "any  person  who  shall  be  in  actual  custody  within  the  walls  of  any 
prison"    I  think,  therefore,  that  if  the  bail  are  entitled  to  render  the  defendant, 
the  Court  ought  to  take  the  same  course  that  they  would  in  the  case  of  a 
defendant  becoming  bankrupt,  and  to  discharge  the  bail.    Then,  as  to  the 
affidavit,  the  expression  that  the  defendant  is  "  about  to  return  to  Ireland? 
is  extremely  vague  and  general ;  it  may  mean  immediately,  or  in  a  week,  or 
a  month  ;  but  the  legislature  have  added  the  terms,  "  unless  he  be  forthwith 
apprehended,"  shewing  the  necessity  of  an  immediate  arrest.    I  think,  there* 
fore,  that  a  plaintiff  who  seeks  either  to  arrest  or  detain  a  defendant,  ought 
to  pledge  his  belief  that  the  party  is  about  to  leave  England,  unless  he  be 
forthwith  apprehended  ;  and  to  state  the  facts  from  which  a  probable  cause 
for  such  a  belief  may  appear.    That  an  early  arrest  was  contemplated  by 
the  legislature  may,  I  think,  also  be  inferred  from  the  form  of  the  capias 
given  at  the  end  of  the  Act,  and  the  memorandum  to  be  subscribed  to  it; 
by  which  it  appears  that  the  writ  is  to  be  executed  within  one  calendar  month 
from  the  date  thereof. 

Coltman,  J.,  concurred. 

Rule  discharged,  but  without  costs. 


*»•'*•  Hannah  v.  Willis. 

The  Court  re-     FPHIS  was  an  action  against  the  acceptor  of  a  bill  of  exchange ;  an  interlo- 
that  a  bill  of  cutory  rule  having  been  made  in  the  cause,  without  order  as  to  costs. 

exchange 

given  up  to  the  Petersdorff  moved  for  a  rule  nisi,  that  the  bill  might  be  given  up  to  the 

wwln't  o?the  defen<*ant  on  Ms  paying  the  debt  and  costs  incurred,  exclusive  of  the  costs 

amount  and  of  the  former  rule. 

costs,  exclusive 

of  the  costs  of 

a  ©articular  Tindal,  C.  J — You  give  no  reason  for  the  application.    The  ordinary 

rule  in  the  .      .«     .  .,     ■•■•    i       »i*  „.    »  t 

cause.  course  is,  that  the  bill  should  be  given  up  upon  payment  of  the  amount,  and 

of  the  taxed  costs  of  the  action ;  you  had  better  go  before  the  Master  first; 
we  do  not  like  to  hamper  him. 

Rule  refused. 
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Davibs,  demandant,  Lowndes,  tenant  ammo*  pjm#. 

Aon,  7. 

fvRAFmovecL  for  a  commission  to  examine  a  witness  on  interrogatories,  The  Court  will 
tinder  1  W.  4.  c.  22.  s.  4  (a).    The  witness  was  sworn  to  be  eighty-  coition  to 
one  years  of  age,  and  to  reside  260  miles  from  Westminster  (where  this  cause  >»»ue  for  th* 
was  to  be  tried  at  bar  after  next  Term),  and  that,  as  the  deponent  had  been  TwUneMwUhl 
informed  and  believed,  she  had  met  with  an  accident,  which  would  prevent  *»  *  j10  J"rii". 
her  attending  the  trial.    There  was  no  affidavit  of  any  medical  man,  but  it  l  w.°4,  c.U!tt),r 
was  submitted  that  it  was  not  necessary,  as,  by  the  10th  section  of  the  g^utid  of  the 
Act  (&),  the  witness's  examination  could  not  be  used,  without  proving  her  witneet  being 
non-ability  to  attend  at  the  trial  5£d  &  trial 

from  an  acci- 
_  ^     _       _,.         _ .  ,  ,.      .        .        i  ,      dent,  without  a 

Tindal,  C.  J.— The  objection  to  your  present  application  is,  that  the  poiitiveaffi- 
party  gets  the  examination  of  a  person  upon  oath,  and  either  uses  it  or  not,  jf™1 of  lbat 
as  he  thinks  fit,  at  the  trial.    We  ought  not  to  extend  facilities  for  such  a 
proceeding.    You  must,  at  any  rate,  produce  an  affidavit  of  some  one  who 
has  seen  the  witness. 

Oray,  on  a  foHowmg  day,  hating  produced  such  an  affidavit,  the  Court 
made  the 

Rule  absolute. 

(a)  Enacting.  "  that  it  shaU  be  law*,  the  consent  of  the  pertv  against  whom 

fol  for  each  of  the  Courts  at  JPett-  the  same  may  be  offered,  unless  it  shall 

minster,  in  every  action  depending  in  appear,  to  the  satisfaction  of  the  judge, 

Me*  Court,  upon  the  application  of  any  that  the  exatninant  it  bevond  the  juris- 

of  the  parties  to  such  suit,  to  order  the  diction  of  the  Court,  or  dead,  or  unable, 

examination,  on  oath,  upon  interroga-  from  permanent  aickness,  or  other  per- 

tories  or  otherwise,  before  the  Master  manent  infirmity,  to  attend  the  trial ;  in 

of  the  said  Court,  or  other  person  to  he  soy  oit  which  cases  the  examinations. 


m  such  order,  of  any  witnesses  certified  under  the  band  of  the  coin* 

within  the  jurisdiction  of  the  Court."  missionen,  or  other  person  taking  the 

(6)  Enacting,  that  "  no  examination  same,  may,  without  proof  of  the  signa- 

to  he  taken  by  virtue  of  this  Act  shall  be  ture  of  such  certificate,  be  received  in 

read  in  evidence  at  any  trial,  without  evidence,  saviag  air  just  exceptions.** 


Brookes  v.  Humphreys.  n».  w. 

fiOVBNANT.    The  declaration  stated,  that  the  defendant,  by  indenture  s*miu,  that  a 

of  lease  of  the  1st  of  iJaysuJ;  1829,  demised  to  H.  W.f  his  executors,  Jjjjgjj 
Jfe,  attain  p  resist  ■  for  a  term  sot  yet  expired,  covenanting  that  k*  had  full  erictioa  as  a 


power  and  amthortiy  so  to  demise,  &c^t*A\hztH.  W^  his  executors,  Ac„  •*•*»*••• 


tfor 

paying  rent,  and  duly  peribnning  the  covenants  in  the  lease  on  his  and  their  *uie*"£fr 

part  to  tepe^c^aned,  should  peaceably  and  quietly  enjoy,  Ac ;  that  H.  W.Z%£& 

entered,  and  afterwards,  daring  the  term,  assigned  the  said  term  to  the  %£££?* 

evictor  v##  not  derived  frees  the  | 
2D2 
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Common  Pleat,   plaintiff;  that  the  plaintiff  entered ;  that  both  H.  W.  and  the  plaintiff  duly 
Brookes      performed  the  covenants  in  the  lease.     Breach,  that  the  defendant  had  not 
«••  full  power  and  authority  to  demise  for  the  term  aforesaid;  but,  on  the  con- 

trary, that  he  was  only  interested  in  the  premises  for  and  during  the  life  of 
one  S.  C.  Averment,  that  S.  C.  died  during  the  said  term,  and  that  one  E. 
C,  having  then  a  lawful  title  in  that  behalf,  evicted  the  plaintiff 

Plea,  that  by  the  said  lease,  H.  W,  covenanted  to  keep  the  premises  in 
repair,  and  that  the  plaintiff,  after  he  entered  as  such  assignee,  suffered  the 
premises  to  be  and  remain  out  of  repair :  concluding  with  a  verification. 

Demurrer:  the  marginal  note  assigned,  as  a  cause  of  demurrer  (indepen- 
dently of  some  formal  objections,  which  were  not  material),  that  the  covenants 
for  quiet  enjoyment,  and  to  repair,  were  independent  covenants,  and  that  the 
performance  of  the  latter  was  not  a  condition  precedent  to  the  plaintiff's  right 
of  action  for  a  breach  of  the  former. 

Channell,  in  support  of  the  demurrer,  referred  to  Boone  v.  Eyre  (a), 
Ritchie  v.  Atkinson  (b),  Storer  v.  Gordon  (c),  Stovers,  v.  Curling  (d), 
Dawson  v.  Dyer  (e). 

Stephen,  Serjl,  contrd,  proposed  to  argue  that  the  declaration  was  bad, 
inasmuch  as  it  did  not  shew  that  E.  C,  by  whom  the  plaintiff  was  evicted, 
did  not  derive  title  from  the  plaintiff  himself. 

As  this  point,  however,  was  not  mentioned  in  the  marginal  note  to  the 
demurrer-book,  the  case  stood  over  till  this  Term,  leave  being  given  to  the 
plaintiff  to  amend  his  declaration  without  payment  of  costs.  The  declaration 
not  having  been  amended,  and  the  point  having  been  stated  in  the  margin  of 
the  demurrer-book, 

Channell  now  urged,  in  support  of  the  declaration,  that,  although  the 
objection  might  have  been  tenable  on  special  demurrer,  Noble  v.  King  (/)> 
it  was  not  so  upon  a  general  demurrer,  as  in  this  instance. 

But  the  Court  having  intimated  a  strong  opinion  that  it  ought  not  to 
have  been  led  in  doubt  that  the  claimant  did  not  derive  title  from  the  plaintiff 
himself;  referring  to  2  Wms.  Saund.  180,  c.  n.  (10)  (g\ 

Channell  prayed  leave  to  amend,  on  payment  of  costs,  which  was  granted. 

ia)  1 H.  Bl.  273,  n  ;  S.  C.  (in  error)  177),  that  was  an  action  of  covenant, 

7.  Bl.  1312 ;  S.  C,  Qited  6  T.  R.  573.  stating  that  a  fine,  sur  concessit,  was 

(b)  10  Ea.  295.  levied  between  the  plaintiff  and  the  de- 

(<?)  3  M.  &  S.  308.  fendant  and  her  late  husband,  whereby 

(d)  2  Hodg.  237;  3  N.  C  355;  3  (inter  alia),  the  latter  warranted  the 
Scott,  740.  tenements  to  the  plaintiff  against  all 

(e)  5  B.  &  Ad.  584 ;  2  N.  &  M.  559.  men,  for  a  certain  term ;  alleging  as  a 
See  also  1  Wms.  Saund.  320,  c.  n.  breach,  that,  after  entry,   one  R.  S. 

(  f )  1  H.  Bl.  34.  "  having  a  lawful  right  and  title,  &c.,M 

(g)  The  passage  referred  to  is  a  note     entered  and  ejected  the  plaintiff.   "  This 

to  the  case  of  Wotton  v.  Hele  (2  Saund.      case,"   observes  the  commentator,  hat 
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ever  since  been  considered  as  a  leading 
authority  to  shetr  that  it  is  necessary 
that  the  plaintiff  should  state  in  his 
declaration,  in  some  manner,  that 
the  person  evicting  had  a  lawful  title 
before  or  at  the  time  of  the  date  of  the 
grant  to  the  plaintiff',  and  that  an  aver- 
ment that  he  had  a  lawful  title,  without 
this  qualification,  is  too  general,  and 
bad  after  verdict ;  for  it  will  be  intended 
that  the  title  of  the  person  entering  is 
derived  from  the  plaintiff  himself ;"  and, 
after  citing  various  authorities  in  sup- 
port of  this  proposition,  he  proceeds, 
(p.  181,  a,)  "  But  in  an  action  of  co- 
venant, that  the  grantor  has  good  right. 


Bkookes 

r. 

Humphreys. 


fuU   power,   and   lawful  authority  to  Common  PUas. 

grant,  it  is  held  that  the  breach  may  be 

as  general   as  the    covenant,   namely, 

that  he  had  not  good  right,  full  power, 

and  lawful  authority  to  grant,  without 

stating  any  eviction  or  interruption  :" 

and  Bradshaw's  Case  (9  Rep.  60,  b., 

Cro.  Jac.  304) ;  Lancashire  v.  Glover 

(2  Show.  460)  ;  Muscot  v.  Ballet  (Cro. 

Jac.    369);    Glinster  v.   Audley   (T. 

Raym.  14),  are  cited.    In  the  principal 

case  it  will  be  observed  that  the  plaintiff 

not  only  alleges  the  breach  in  the  words 

of  the  covenant,  but  does  proceed  to 

state  an  eviction :  but  qucere,  was  not 

this  latter  statement  surplusage? 


Price  v.  Linstead. 


Nov.  26. 


^T^HE  defendant  (a  female)  gave  a  cognovit  in  this  action ;  it  was  executed 
in  the  presence  of  the  plaintiff's  son  (a  clerk  in  the  office  of  Hopkins, 
the  plaintiff's  attorney  in  the  action),  and  of  Foulk  (the  attorney  for  the 
plaintiff's  son).    Foulk  attested  the  cognovit  as  follows : 

"  Attorney  for  the  defendant,  expressly  named  by  her  and  at  her  request ; 
and  I  declare  myself  to  be  her  attorney!  and  to  sign  my  name  as  such/' 

The  cognovit  was  endorsed  "  Foulk  for  Hopkins" 

White  had  obtained  a  rule  nisi  to  set  aside  this  cognovit,  on  an  affidavit 
by  the  defendant  setting  forth  the  foregoing  facts,  and  stating  that  Foulk  did 
not  attend  on  her  request. 


An  attestation 
of  a  cognovit  on 
the  part  of  the 
defendant,  by 
F.,  an  attorney, 
who  acted  aa 
attorney  for 
the  plaintiff's 
son,  a  clerk  in 
the  office  of  H., 
the  plaintiff's 
attorney,  and 
who  afterwards 
indorsed  the 
cognovit  "  F. 
for  H.,"  htUL 
insufficient. 


ft.  V.  Richards  contended  that  the  attestation  was  sufficient  to  satisfy  the 
provisions  in  the  Imprisonment  for  Debt  Act  (1  &  2  Vic.  c.  110)  (a);  and 
he  produced  an  affidavit  by  Foulk,  denying  that  he  acted  in  any  way  as 
agent  for  Hopkins. 

White  was  heard  in  support  of  the  rule. 


Tindal,  C.  J. — The  10th  section  of  the  Act  shews  what  was  meant  by  the 
legislature ;  it  is  clear  it  was  intended  that  defendants  should  be  protected. 
One  of  the  requisitions  of  the  Act  is,  that  upon  the  execution  of  any  cognovit, 


(a)  Sec.  9  enacts,  "  that  no  warrant 
of  attorney  or  cognovit  given  by  any 
person  shall  be  of  any  force  unless  there 
shall  be  present  some  attorney  of  one 
of  the  superior  Courts  on  behalf  of  such 
person,  expressly  named  by  him  and 
attending,  at  his  request,  to  inform  him 
of  the  nature  and  effect  of  such  warrant 
or  cognovit,  before  the  same  is  executed ; 
which  attorney  shall  subscribe  his  name 
at  a  witness  to  the  due  execution  thereof, 


and  thereby  declare  himself  to  be  at- 
torney for  the  person  executing  the 
same,  and  state  that  he  subscribes  as 
such  attorney.  Sec.  10  enacts,  «*  that 
a  warrant  or  cognovit  not  executed  in 
manner  aforesaid,  shall  not  be  rendered 
valid  by  proof  that  the  person  executing 
the  same  did,  in  fact,  understand  the 
nature  and  effect  thereof,  or  was  fully 
informed  of  the  same." 
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Common  Pleat,  there  "  shall  be  present  some  attorney  on  behalf  of  the  person  executing, 
expressly  named  by  him,  and  attending  at  his  request ;"  the  question  here  is, 
whether  Foulk  was  an  attorney  named  by  this  defendant,  and  attending  at 
her  request ;  and  it  seems  to  me  impossible  to  say  that  he  was  such  an  at- 
torney as  was  intended  by  the  legislature ;  for  he  is  not  only  connected  with 
the  plaintiff's  son  before  the  cognovit  is  given,  but  connects  himself  too  much 
afterwards  with  the  plaintiff's  attorney,  by  the  endorsement  on  the  cognovit* 


Bosanquet,  J.,  referred  to  Hutson  v.  Hutson  (b),  Walker  v.  Gardner  (c), 
and  Todd  v.  Gompertz  (d). 

Rule  absolute. 


(A)7T,R.7: 


c)  4  B.  &  Ado).  371. 


(d)  1  Will.  Woll.  &  Hodg.  69 ;  6  D. 
P.  C.  296. 


Nov.  26. 


PORAS   V.    WlLKINS. 


FF1HOMAS,  on  this  day  (being  the  last  of  the  Term),  applied  for  the  de- 
fendant's discharge,  under  48  G.  3,  c.  128,  s.  1  (a),  upon  an  affidavit 


A  defendant, 

taken  in 

tion  on  the  27th 

of  November, 

for  a  debt 

under  201.,  is 

entitled  to  his 

discharge  on 

the  26th  of 

November,  in 

the  following  yew,  being  the  last  day  of  Tern, 


stating  that  he  had  been  taken  in  execution  on  the  27th  of  November,  1837, 
for  a  debt  under  20/.,  and  had  lain  in  prison  ever  since ;  and  that  the  plaintiff 
had  been  served  with  notice  of  the  application  ten  days  ago  (b). 

Rule  granted. 


(a)  Enacting  "that  all  persons  in 
execution  upon  any  judgment  for  any 
debt  or  damages  not  exceeding  20/., 
exclusive  of  costs,  and  who  shall  have 
lain  in  prison  thereupon  for  twelve  suc- 
cessive calendar  months y  shall  and  may, 


upon  application  for  that  purpose  in 
Term  timey  made  to  some  one  of  his 
Majesty's  superior  Courts,  be  forthwith 
discharged  out  of  custody  as  to  such 
execution,  by  rule  of  Court" 
(b)  See/*.  ff.,2W.4,90 


Nov.  26. 


Ingram  v.  Bligh. 


ASSUMPSIT  Tot  bricks  sold 

the  plaintiff  had  given  notice  of  trial 


Issue  was  joined  on  November  17th,  and 
The  defendant  had  afterwards 
obtained  a  judge's  order  to  stay  proceedings  till  a  commission  should  issue  to 
the  Mauritius  (where  the  bricks  had  been  sent),  upon  an  affidavit  that  the 
evidence  of  certain  specified  witnesses,  resident  there,  was  necessary  for  the 
defence 

Byles  had  obtained  a  rule  nisi  to  set  aside  this  order,  upon  payment  of 


The  defendant 

purchased  some 

bricks  to  send 

to  Mauritius; 

some  of  which 

he  examined 

and  apnroved 

of  previously 

to  their  being 

shipped;  upon 

an  action  being 

brought  to  re- 
cover their 

value,  the  defendant  was  allowed  to  have  a  commission  to  examine  witnesses  at  Af.,  upon  his 
paying  into  Court  a  sum  on  account  of  those  bricks  which  he  had  approved  of. 
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costs     He  produced  an  affidavit,  alleging  that  the  application  for  the  com-  Common  Pleat. 
mission  was  made  for  the  purpose  of  delay ;  and  that  part  of  the  bricks  had       iNGilam 
been  examined  before  they  were  shipped,  and  that  the  defendant  had  subse-  «• 

quently  ordered  the  remainder.    He  submitted  that  the  defendant's  affidavit 
was  not  sufficient  to  entitle  him  to  a  commission,  and  cited  Lloyd  v.  Key  (a). 

R.  V.  Richards  shewed  cause;  he  produced  a  further  affidavit,  stating 
that  the  defence  was  that  the  bricks,  when  they  reached  their  destination, 
were  wholly  unfit  for  use. 

Byles,  contrd.— There  is  a  clear  right  of  action  in  respect  of  those  bricks 
which  had  been  examined  and  approved  of  by  the  defendant,  and  on  account 
of  these  he  ought,  at  least,  to  pay  some  money  into  Court. 

Per  Curiam. — If  the  defendant  will  pay  100/.  into  Court  in  ten  days,  the 
present  rule  may  be  discharged,  otherwise  it  will  be 

Absolute. 

(a)  3  D.  P.  C.  253. 


NORRIS  V.  BlGHTON. 


Nov.  26. 


rFHE  defendant  was  arrested  on  the  6th  of  August    The  bail-bond  was 
assigned,  and  an  action  commenced  upon  it  on  the  31st  of  October. 

Wilds,  Serjt,  on  behalf  of  the  defendant,  had  obtained  a  rale  nisi  to  stay 
proceedings  on  the  bail-bond,  and  that  the  same  should  be  cancelled  upon 
entering  a  common  appearance  in  the  original  action,  and  payment  of  costs ; 
his  affidavit  stated  that  no  appearance  had  been  entered  in  the  action  on  the 
bail-bond. 

Kelly,  Q.  C,  shewed  cause,— By  his  affidavits,  it  was  shewn  that  an  ap- 
pearance in  the  action  on  the  bail-bond  had  since  been  entered.  He  con- 
tended that,  as  the  defendant  did  not  produce  an  affidavit  of  merits,  he  was 
not  entitled  to  the  relief  he  sought 

Wilds,  cantrd. 

Tribal,  C  J. — This  case  falls  within  the  principle  upon  which  the  Courts 
have  been  acting  since  the  passing  of  the  Imprisonment  for  Debt  Act  (1  &  2 
Fid.  c.  1 10).  The  question  is,  how  we  should  deal  with  the  defendant  if 
he  were  actually  in  prison ;  and  there  is  no  doubt  that  we  should  order  him 
to  be  discharged  without  requiring  any  affidavit  of  merits. 

Rule  absolute, 


The  Court, 
since  the  Jnt- 


U  Act,  will 
stay  proceed- 
ings on  the 
bail-bond,  and 
order  it  to  be 
cancelled,  upon 
an  appearance 
being  entered 
in  the  original 
action,  on  the 
application  of 
the  defendant 
in  such  action, 
without  an 
affidavit  of 
merit*. 
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Common  Pleat* 


Fryer  v.  Smith. 


npHE  plaintiff  in  this  case  having  demurred,  his  attorney  delivered  two  de- 
murrer-books to  the  judges,  and  gave  notice  thereof  to  the  defendant's 


Nov.  26. 
Practice.    De- 
livery of  de- 
murrer-books. 
Suspending       attorney,  who,  having  omitted  to  deliver  demurrer-books  to  the  other  two 

cTemurrw  upon   judges,  the  plaintiff's  attorney  delivered  them  also ;  whereupon 
terms. 

Arnold,  on  the  day  on  which  the  demurrer  stood  for  argument  (November 
21st),  no  one  appearing  on  behalf  of  the  defendant,  prayed  for,  and  obtained 
judgment  for  the  plaintiff. 

Miller,  on  behalf  of  the  defendant,  now  applied  to  have  the  demurrer 
restored  to  the  paper ;  he  produced  an  affidavit  of  the  defendant's  attorney, 
stating  that  he  was  not  served  with  notice  to  deliver  his  demurrer-books  till 
after  dusk  on  the  16th  of  November. 

Tindal,  C.  J. — If  the  defendant  is  willing  to  bring  the  money  into  Court, 
we  will  suspend  the  judgment  for  one  week,  to  give  him  an  opportunity  of 
so  doing ;  and  in  that  case  the  demurrer  may  be  restored  to  the  paper. 

Rule  accordingly. 


Abt.tf. 


Dawson  v.  Perry. 


A  demurrer  to 
a  declaration 
against  the 
acceptor  of  a 
bill,  stating 
that  it  was 
drawn  and  in- 
dorsed by  T. 
for  B.  &  Co., 
bavins;  been 
set  aside  as 
frivolous  by  a 
judge's  order, 
such  order 
was  rescinded, 
and  the  cause 
ordered  to 
stand  at  the 
head  of  the 
demurrer 
paper. 


rPHE  declaration  against  the  acceptor  of  a  bill  of  exchange,  stated,  that  it 
was  drawn  and  indorsed  by  /.  7!  for  B.  &  Co.  Demurrer,  upon  the 
ground  that  the  declaration  did  not  state  that  the  bill  was  drawn  or  indorsed 
by  /.  T.  as  agent  for  B.  &  Co.,  or  by  procuration.  A  judge's  order  having 
been  obtained  to  set  aside  this  demurrer  as  frivolous, 

Ball  now  applied  for  a  rule  to  rescind  this  order,  and  contended  that  the 
demurrer  was  a  bond  fide  one. 

Wilde,  Serjt.,  shewed  cause  in  the  first  instance. — The  bill  having  been 
drawn  in  that  form,  was  authenticated  by  the  defendant's  acceptance. 

Ball,  in  support  of  the  rule. — Although  the  acceptance  might  authenticate 
the  drawing  the  bill  in  that  form,  it  gave  no  authority  to  indorse. 


Tindal,  C.  J. — The  rule  may  be  made  absolute ;  but  let  the  case  starid>«t 
the  head  of  the  demurrer  paper  for  next  Term. 

Rule  absolute,  accordingly. 
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FJTZJAMES   V.   LUSH.  CbmiwwPkai. 

Nov.  26. 
rPHE  action  had  been  commenced  by  capias,  but  the  defendant  had  not  An  action 

been  arrested  5SIl«3iby 

capias,  the 

Fitzjames  applied  for  a  rule  to  direct  the  officer  to  continue  the  writ  by  a  to  givedirec- 
writ  of  summons,  as  by  sec.  2  of  the  Imprisonment  for  Debt  Act  (a),  the  tions  that  it 

•  •ii  ii«    »i         r  v*  *  t»  j    a.         r         r»       might  06  COO- 

wnt  of  capias  is  virtually  abolished. — [Bosanquet,  J.,  referred  to  Lush  s  tinned  by 
Treatise  on  the  Act,  where  a  doubt  is  raised  as  to  the  course  to  be  pursued 
id  such  a  case.] 

Tindal,  C.  J. — The  Court  cannot  advise  one  side  what  course  to  take. 

Rule  refused. 

(a)  1  &  2  Vict,  c  110,  enacting  "  that  all  personal  actions  in  the  superior  Courts 
shall  be  commenced  by  writ  of  summons.** 


Day  r.  Clarke.  /*>.». 

ASSUMPSIT  tor  work  and  labour,  as  an  architect  and  surveyor,  with  a  The  defendant 

count  for  goods  and  materials.    The  defendant  was  arrested  for  347/.  1^347*  np<m 

The  cause  was  referred,  and  the  arbitrator  awarded  the  plaintiff  only  21 1/.       "n^th!S?5iii 

conflicting 

Andrews,  Q.  C,  had  obtained  a  rule  nisi  to  tax  the  defendant  his  costs  ti^vaT^e"  the 
under  the  Stat.  43  G.  3,  c  46,  s.  3  (a).  His  affidavits  stated  that  the  plaintiff  work  done,  and 
had  been  employed  to  erect  a  building  out  of  buildings  partly  new  and  partly  rMoreredonly 
old,  and  that  ne  had  undertaken  that  the  ezpence  should  not  exceed  3000/.,  2}-u\sTiifid\ 

......  .     ,  .     .  ,  ,        the  defendant 

but  that  be  had  charged  5f.  per  cent,  commission  on  5000/. ;  there  were  also  was  not  entitled 
charges  for  materials,  amounting  to  about  40/.,  which  were  admitted  to  be  J^JJJ  Jjjf  3 
due.  c.  46. 


Wilde,  Serjt,  shewed  cause. — The  onus  was  on  the  defendant  to  shew  the 
absence  of  probable  cause  for  arresting  him  to  the  larger  amount,  Fou.Uain 
v.  Young  (6) ;  where  there  is  a  real  contest  between  the  parties,  the  verdict 
is  not  the  test  of  want  of  probable  cause,  Graham  v.  Beaumont  (c),  Clare  v. 
Cook  (</).  His  affidavits  shewed  that  the  evidence  as  to  the  value  of  the 
plaintiff's  work,  was  very  conflicting ;  two  of  his  witnesses  ltaving  sworn  that 
it  was  more  than  the  amount  of  the  bill  delivered. 

(a)  Enacting,  "  that  in  all  actions  parties  by  affidavit,  that  the  plaintiff 

wherein  the  defendant  shall  be  arrested,  had    not  any  reasonable  or  probable 

and  the  plaintiff  shall  not  recover  the  cause  for  causing  the  defendant  to  be 

amount  for  which  the  defendant  shall  arrested  in  such  amount.* 

have  been  so  arrested,  such  defendant  (b)  1  Taunt  60. 

shall  be  entitled  to  costs  of  suit,  pro-  (c)  5  D.  P.  C.  49. 

vided  that  it  shall  appear,  to  the  satis-  (d)  Ante,  81 ;  4  N.  C  269;  5  Sc. 

faction  of  the  Court,  upon  hearing  the  """ 
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Common  Pleat.  Andrews  and  Bytes,  in  support  of  the  rule. — The  award,  which  is  tanta- 
mount to  a  verdict,  is  primd  facie  the  test  of  the  sum  for  which  the  plaintiff 
had  probable  cause  to  arrest  the  defendant ;  at  least,  it  has  changed  the  onus 
of  the  proof,  and  thrown  it  upon  the  plaintiff  to  shew  that  he  had  cause  for 
arresting  the  defendant  in  so  large  a  sum ;  Fan  Neuvel  v.  Hunter  (*),  Twin 
v.  Osborne  (/),  BaUantyne  v.  Taylor  (g).  The  plaintiff  must  have  known 
he  had  no  evidence  to  support  his  disputed  claim,  and  that  will  entitle  the 
defendant  to  his  costs,  Griffiths  v.  Pointon  (A),  Robinson  y.  Whitehead  (i). 
They  also  cited  Summers  v.  Grosvenor  (J),  and  Tipton  v.  Gardner  (k). 

Tindal,  C.  J. — The  present  case  does  not,  in  my  opinion,  fall  within  the 
operation  of  the  Statute ;  by  which  the  question  for  our  consideration  if, 
whether  the  defendant  has  made  it  appear  to  our  satisfaction  that  the  plaintiff 
had  not  any  reasonable  or  probable  cause  for  arresting  the  defendant  for  347£ 
Now,  it  seems  there  was  much  conflicting  testimony  as  to  the  value  of  the 
plaintiff's  work;  the  arbitrator  has  found  against  the  plaintiff  for  a  consider- 
able portion  of  his  claim,  and  there  is  no  reason  to  dispute  the  propriety  of 
that  finding ;  but  we  are  trying  a  very  different  question ;  namely,  whether 
we  are  satisfied  that  the  plaintiff  had  no  probable  cause  for  arresting  the  de- 
fendant for  the  larger  amount,  and  I  cannot  say  that  it  is  made  out  to  my 
satisfaction. 

Vaughan,  J. — Where  there  is  a  great  disproportion  between  the  sum  for 
which  the  defendant  was  arrested,  and  that  recovered  by  the  verdict,  it  is 
certainly  a  strong  prima  facie  reason  that  the  arrest  was  made  for  the 
former  sum  without  probable  cause ;  but  that  does  not  appear  to  be  the 
case  here. 


Bosanqubt,  and  Coltman,  Js.,  concurred. 


(e)  1  Har.  &  Woll.  273. 
(/)  lb.  274,  n.;  4D.P.C.  107. 
(g)  2  Har.  &  Woll.  453;  5  A.  &  E. 
792;  IN.  &  P.  219. 
(h)  2  N.  &  M.  675. 
(0  1  Will.,  Woll.  &  Hodg.  67;  6  D 


Rule  discharged. 


P.  C.  292.  See  also  Nicholas  v.  //<w- 
ter,  4  N.  &  M.  882;  2  A.  &  E.  ,?48. 

(j)  2  C.  &  M.  341 ;  4  Tyr.  222;  2 
D.  P.  C.  224. 

fk)  4  A.  &  E  317;  5  N.  &  M.  424. 


Nor.  9. 


Doe  v.  Roe. 


Practice. 
Ejectment. 


"KVJECTMENT.    There  were  several  tenants  in  possession,  all  of  whom 
had  been  served,  but  upon  serving  the  last,  it  was  discovered  thai  his 
name  was  wrongly  spelt,  and  it  was  altered  with  his  consent. 

Wilde,  Serjt.,  under  these  circumstances,  obtained  a  rule  for  judgment 
against  the  casual  ejector,  the  service  upon  the  former  being  deemed  good. 
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Dob,  d.  Dickens  v.  Rob.  cbmwmiW 

Aoe,  12. 

A   CHAPEL  of  ease  was  erected,  under  a  private  Act  of  Parliament,  at  Practice. 

Hove*  in  Sussex,  by  Dr.  Everard,  in  whom  the  right  of  presentation  ciapri*0*" 
was  vested  for  forty  years.  Dr.  E.  having  absconded,  an  ejectment  was 
brought  by  the  trustee  of  the  chapel,  and  a  copy  of  the  declaration  was 
served  at  Dr.  E?s  residence  upon  his  gardener ;  also  upon  Dr.  E.'e  wife,  at 
her  residence;  also  on  the  clerk,  who  had  the  custody  of  the  keys;  and 
another  copy  was  affixed  to  tjie  notice  board  of  the  chapel.  Under  these 
circumstances, 

Piaeoek  obtained  a  rule  for  judgment  against  the  casual  ejector. 


Ingram  t?«  Lawbon.  m».  u. 

flASE  for  a  libel  published  in  the  form  of  a  letter  in  (he  Times  nev»  spsper.  DrcUmtion  for 
The  declaration  stated  that  the  plaintiff  was     e  owner  of  a  certain  ship,  fjlh*}*  ,in  ?.«" 

.  ■  /'    ins oi plaintiff's 

fthicn  was  sea-worthy,  and  was  going  on  an  outward  voyage ;  that  the  de-  ship  that  she 

fendant,  for  the  purpose  of  causing  it  to  be  suspected  that  the  said  ship  was  £S  bee/ sold 

unseaworthy,  and  not  fit  for  the  reception  of  passengers  of  respectability,  to  the  Jews  to 

published  of  and  conoernii-j  the  taid  ship  that  she  was  leaky,  and  that  during  ^S:°pi^' 

a  prerious  voyage  she  had  been  pumped  every  two  hours.,  and  that  she  had  ^^j£°le 

been  sold  to  the  Jews  to  send  out  convicts.  justifying  that 

Third  plea,  pleaded  to  the  whole  of  the  declaration,  containing  a  justifica-  feaY^iy^Lw 

tion  that  the  ship  was  leaky,  and  that,  during  a  previous  voyage,  she  had  il1- 
been  pumped  every  two  hours.    Demurrer. 

J.  Henderson  was  to  have  argued  in  support  of  the  demurrer,  but  the 
Court  called  on 

Humfrey,  to  support  the  plea. — He  contended,  that  it  was  an  answer  to 
the  only  material  part  of  the  alleged  libel ;  and  that  it  was  no  libel  to  say  a 
ship  was  sold  to  Jews  to  send  out  convicts. 

Tixdal,  C.  J. — It  would  not  provoke  parties  to  take  berths  in  the  vessel. 
Suppose  it  had  been  said  that  she  was  full,  that  would  have  prevented  people 
from  taking  berths ;  and  a  statement  that  she  had  been  sold  for  the  purpose 
of  carrying  out  convicts,  would  certainly  have  the  effect  of  deterring  respect- 
able people  from  going  out  by  such  a  ship.  The  plea  professes  to  be  an 
answer  to  the  whole  libel,  and  only  justifies  part.    There  must  be 

Judgment  for  the  plaintiff. 
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Nov.  15. 
Where  a  cause 
was  taken  as 
undefended, 
owing  to  the 
defendant's  ( 
attorney  having 
omitted  to  de- 
liver briefs  to 
counsel,  the 
defendant 
being  present 
at  the  trial,  and 
the  verdict 
being  for  1l.t 
the  Court 
refused  a  new 
trial  on  any 
terms  (a). 


Watson  t>.  Reeve. 


rjIROVER  for  agon.  The  cause  stood  No.  9  in  the  cause-list  for  Saturday, 
November  10 ;  and,  about  20  minutes  before  1 1  o'clock  in  the  morning, 
it  was  called  on  in  its  turn,  when,  no  one  appearing  for  the  defendant,  it  was 
taken  as  undefended,  and  the  verdict  passed  for  the  plaintiff.  At  11  the 
defendant's  attorney  came  to  Court  with  a  brief  for  counsel  for  the  defence. 

Gray,  who  produced  an  affidavit  of  merits,  had  obtained  a  rule  nisi  for  a 
new  trial  upon  payment  of  costs  by  the  defendant's  attorney,  as  between 
attorney  and  client,  upon  the  authority  of  De  Ronfiguy  v.  Peale  (6). 

Humfrey  shewed  cause. — It  appeared,  from  his  affidavits,  that  the  de- 
fendant himself  was  present  at  the  trial,  and  that  the  verdict  was  only  for  7£ 

Gray,  in  support  of  the  rule,  contended  that  this  was  not  so  strong  a  case 
as  De  Ronfiguy  v.  Peale,  for  there  the  cause  stood  first  in  the  list,  and  yet 
the  Court  allowed  a  new  trial,  upon  the  terms  he  now  proposed. 

Tindal,  C.  J. — If  we  had  known  that  the  sum  was  so  small  as  7£,  we 
should  not  have  granted  the  rule ;  there  would  be  great  danger  in  allowing 
a  defendant  to  have  a  new  trial,  after  he  has  heard  all  the  evidence  on  the 
other  side,  and  may  have  been  put  up  to  a  defence. 

Vaughan,  J.— It  does  not  appear  chat  the  game  is  worth  the  candle. 

Rule  discharged. 


a)  See  Breach  v.  Casterton,  7  Bing. 
L ;  4  M.  &  P.  867 ;  GwiU  v.  Crawley, 
8  Biog.  144 ;  1  Mo.  &  S.  229,  Ace. 


(b)  3  Taunt.  484. 


Nor.  22. 


Moody  v.  Morgan. 


Distringas  to 
compel  an  ap- 
pearance 
granted  where 
the  defendant's 
residence  was 
unknown, upon 
its  appearing 
he  had  received 
the  writ 


A  RNOLD  moved  for  a  distringas  to  compel  an  appearance,  upon  an 
affidavit,  stating  that  the  defendant  had  left  his  former  residence ;  that 
there  had  been  several  unsuccessful  attempts  to  find  him  out ;  that  a  copy 
of  the  writ  of  summons  was  sent  on  the  9th  of  November,  in  a  letter  by  the 
post  to  the  defendant's  attorney,  who  wrote  in  answer,  acknowledging  the 
receipt,  and  saying  they  had  no  instructions  to  appear,  but  that  they  were 
prepared  to  defend  the  action ;  that  a  letter  from  the  defendant  was  afterwards 
received  by  the  plaintiff's  father,  in  which  he  alluded  to  the  writ,  and  com- 
plained of  the  action  having  been  granted :  the  affidavit  proceeded  to  state 
that  no  appearance  had  been  entered,  and  that  the  deponent  believed  the 
defendant  was  keeping  out  of  the  way  to  avoid  service. 

Rule  granted. 
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Dawes  v.  Salomonson.  0**™*  pi**. 


Not.  15. 

HT  HIS  was  an  action  against  one  of  three  bail    The  defendant,  in  the  original  Proceedings 

action,  was  arrested  on  the  19th  of  May.    The  bail-bond  was  executed  JuyelTupon 

oa  the  21st,  but  special  bail  was  not  perfected.    On  the  19th  of  June,  a  tf™%*j7e 

declaration,  de  bene  esse,  was  filed  in  the  original  action,  venue,  Surrey  ;  the  a  former 

23d  of  July,  being  the  commission  day  for  that  county.     On  the  27th  of  June,  J^di^iw'Mt 

the  bail-bond  was  assigned,  and  an  action  was  commenced  against  S.  G.  &,  one  of  the  bail 
one  of  the  bail,  who  pleaded  non  est  factum  ;  the  cause  was  tried  at  Guildford, 
aad  the  plaintiff  had  a  verdict    On  the  26th  of  September,  the  present  action, 
and  another,  against  the  third  bail,  were  commenced. 

Gurney  had  obtained  a  rule  niei  to  stay  the  proceedings;  against  which 

PeUredorff  shewed  cause ;  he  stated,  from  his  affidavits,  that  the  present 
action  had  been  brought  owing  to  the  inability  of  the  other  bail  to  pay  the 
debt  and  damages,  and  that  a  trial  had  been  lost  in  the  original  action. 

Bat  tbb  Court  made  the 

Role  absolute  on  payment  of  costs  in  a  fortnight;  the  bond  and 
verdict  being  to  stand  as  a  security. 


Grant  v.  Stoneham  and  another.  a*,  is. 

W7ILSON  moved  for  a  rule  absolute  to  compute  on  a  promissory  note,  a  Practice.   Scr- 
copy  of  the  rule  niei  having  been  served  on  one  of  the  defendants,  and  TicP  of  "**•  *• 
the  original  on  the  other,  from  whom  the  plaintiff's  attorney  afterwards  ob- 
tained it  back. 

Rule  absolute. 


Flight  v.  Harbart  aot.jo. 

jgHEE  moved  for  a  dietringae  ;  there  had  been  several  calls  previously  to  Distringas' 

the  7th  instant ;  on  that  day  two  calls  were  made,  the  second  by  appoint-  Ster  pevbm' 

meat;  the  third  call  was  next  day  by  appointment,  when  the  copy  of  the  falls,  there  had 

^  »t  _.  .  •  ».  been  two  on 

WW  Was  left.  tne  same  day, 

Rule  granted.  *£-** 

(a)  See  the  next  case.  mmi  (a)# 
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^OmmtmPkai.  FfiNTON  V.   HftL. 

aw.  2a. 
£>to™p*  T>  RAM  WELL  moved  for  a  distringas  ;  the  three  calls  had  all  been  on 

all  the  three  the  same  day,  the  two  last  by  appointment     It  appeared  further,  that 

calls  were  on      fa  defendant's  wife  had  told  the  party  that  it  was  no  nse  calling ;  that  the 
day  (a).  defendant  was  keeping  out  of  the  way,  and  would  not  be  served.     He  cited 

Hii.hnan  v.  Baltimore  (b)t  where  a  distringas  was  granted,  though  two  of 
the  calls  were  not  made  according  to  previous  appointment  (c). 

Rule  refused. 

(a)  See  Cross  v.  WilMns,  I  Har.  &  (b)  1  Har.  &  Wol.  524;  4  D.  P.  C. 

Wol.  516;  4  D.  P.  C.  2,"9;  Clayton  v.  278. 

Marsham,  Will  Woll.  &  Dav.  210}  5  (c)  See  also  Jihtie  r.  Western,  1  D. 

D.  P.  C.  542.  P.  C.  451. 


Nov.  21.  PlLMORE  V.  H(X)t>. 

In  mm  for  mit-  (VASE.    The  declaration  stated,  thai  by  a  lease,  bearing  date  the  25th  of 

I^tothe^alue  September,  1819,  made  between  the  Rev.  /.  A.,  clerk,  and  others,  of 

of  a  public-  the  one  part,  and  R.  S.,  of  the  other  part,  they,  the  said  /.  A.,  Ac,  did  demise 

cWiol  stated  unto  the  said  R.  &,  his  executors,  Ac,  all  that  messuage,  &c.,  then  used  or 

f^da*6  de-  occupied  as  a  public  house,  to  hold  the  same  for  the  term  of  twenty-nine 

the  false  repie-  years,  &c ;  that,  by  divers  mesne  assignments,  the  lease  and  premises  after- 

npo^atowtf *'  wards  and  before  the  committing  of  the  grievances,  Ac,  to  wit,  on  the  1st  of 

for  the  sale  of  February,  1836,  had  become  vested  in  the  defendant  for  the  residue  of  the 

tweenllhem ;  term,  and  the  defendant  then  carried  on  the  trade  or  business  of  a  publieatt 

that  th»  treaty  ^d  licensed  victualler,  at  the  said  messuage  and  premises :  and  whereas 

it  was  after-  afterwards  and  before  the  committing  of  the  grievances  hereinafter  mentioned, 

betwro^iSn-  to  v'*>  °°  *e  saHie  day  and  year  ,ast  aforesaid»  one  R-  Bowmer  had  contracted 

tiff,  defendant,!  and  agreed  with  the  defendant  for  the  absolute  purchase  of  the  said  lease  at 

the  former t  and  for  a  certain  price,  to  wit,  1175/.,  but  no  assignment  thereof  had  been 

■Je^u  become  made  to  him,  the  said  R.  B. ;  and  the  said  defendant,  at  and  before  the  making 

in  the  room^f  of  the  said  agreement  with  the  said  R.  B.,  falsely,  fraudulently,  and  deceit- 

B^^timV  ful,y  Pretended  flnd  represented  to  the  said  R.  B.,  that  the  trade  of  the  said 

communicated  public-house  had  been  and  then  was  180/.  per  month,  all  retail,  over  the 

repreMnuition  counter :  and  whereas  the  said  R.  B.t  not  being  able  to  complete  the  said 

«3iro/^'  purchase,  it  was  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid, 

fend?*  had  agreed,  by  and  between  the  said  plaintiff,  the  said  R>  B.f  and  tae  said  de- 

that%fo?iff  feasant,  that  (he  phmtiff  should  become  the  purchaser  of  the  said  prelum 

afterwards,  {n  the  room  and  stead  of  R.  B. ;  and  at  and  before  the  making  of  tfo  said 

•uchrqfre?  laai-taentioned  agreement,  the   said  R.   B.  communicated  to  the  plaintiff 

sentation, 

agreed  to  become  the  purchaser.  Plea,  that  defendant  did  not  authorise  B.  to  communi- 
cate the  representation  to  plaintiff: — Held,  first,  that  the  declaration  disclosed  a  sufficient 
cause  of  action ;  and  ucondly,  that  the  plea  was  no  answer. 
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that  the  said  defendant  had,  at  and  before  the  making  of  the  said  first-men-  Vmmtm  Ptm. 
tioued  agreement  with  him,  the  said  R.  B.,  pretended  and  represented  to  the       Pilmork 
said  R.  B.  that  the  trade  of  the  said  public-house  had  been  and  then  was         H  * 
180/.  per  month,  all  retail,  over  the  counter,  of  all  which  the  defendant,  at  and 
before  the  making  of  the  agreement  secondly  above-mentioned,  had  notice. 
And  the  plaintiff  aaith  that  he,  the  plaintiff,  confiding  in  the  said  repre- 
sentations so  made  by  Mm,  the  defendant,   as  aforesaid,  then   agreed  to 
become  the  purchaser  of  the  said  premises  for  1175/.,  in  the  room  and  stead 
of  the  said  R.  /?.,  and  the  plaintiff  afterwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  paid  the  said  sum.     Allegation,  that  the  representa- 
tion was  wholly  false ;  special  damage. 

Plea,  that  defendant  did  not  authorize  R.  B.  to  communicate  to  the  plaintiff 
that  the  defendant  had  pretended  and  represented  to  R.  B.  that  the  trade  of 
the  said  public-house  had  been,  and  then  was,  180/1  per  month,  &c,  in  manner 
and  form,  &c,  concluding  with  a  verification. 

Demurrer,  that  it  is  not  averred  in  the  declaration  that  the  defendant  did 
authorize  R.  B.  to  communicate  to  plaintiff  that  defendant  had  pretended 
and  represented  to  R.  B.  that  tho  trade  of  the  said  public-house  had  been, 
and  then  was,  worth  180/1  per  month,  &c.,  and  that  it  is  not  necessarily 
understood,  intended  or  implied  that  such  an  averment  is  contained  in  the 
declaration,  and  that  it  is  not  necessary  to  the  maintenance  of  the  action  that 
the  declaration  should  contain  such  an  averment,  and  that  the  said  plea 
amounts  to  an  immaterial  traverse,  &c. 

Stammers,  in  support  of  the  demurrer.— Both  deceit  and  damage  to  the 
plaintiff  concur  in  this  case,  whereby  he  has  a  right  of  action ;  Com.  Big. 
"  Action  upon  the  case  for  a  Dseeiptn  (A.  1),  Pasley  v.  Freeman  (a).  The 
deceit  here  consists  in  the  fact  that  the  defendant  had  notice  of  Bowmer's 
misrepresentation,  and  did  not  repudiate  it ;  and  the  maxim,  qui  tacet  ton* 
•entire  videtur,  which  obtains  in  equity,  will  apply  to  such  a  cafte  as  the 
present,  Huneden  v.  Cheney  (b),  and  other  cases  collected  in  Bat.  Abr. 
«  fraud"  (B),  Hill  v.  Gray  (c). 

Then  the  plea  is  bad  in  form  a»  well  as  in  substance  ;  it  traverses  a  matter 
which  it  not  alleged,  and  that  cannot  be  done.  He  cited  1  Wrm.  SaumL 
312 d.  b,  (4).— {Tmdal,  C.  J.— -But  it  is  not  pleaded  as  a  traverse;  it  intro- 
duce* new  matter,  and  ende  with  a  verification  ;  the  passage  cited  is  all  vary 
good  law,  but  it  is  not  ad  rem.] 

Warrtnj  cmtrdj— The  declaration  is  bad  in  substance ;  or,  if  that  be  gooc\ 
then  the  plea  contains  a  good  answer  to  it.  The  declaration  does  not  state 
on  what  terms  the  plaintiff  was  to  become  a  purchaser,  and  the  contract 
night  have  been  different  from  the  one  entered  into  with  Bowmer.  It  is  ad* 
nitted  on  the  record,  that  the  defendant  gave  no  authority  to  Boumter  to 
make  the  statements  to  the  plaintiff,  and  the  defendant  cannot  be  made  an* 
swerable  for  a  spontaneous  representation  made  by  a  third  party,  over  whom 
he  had  no  control,  Ward  v.  Weeks  (d).    The  plea  amounts  to  a  denial  of 

(a)  3T.R,  51,  and  see  2  Smith's      ,  (e)  1  Star.  N.  P.  C.  434 
Leading  Cases,  55.  (d)  7  Bing.  215  j  4  M.  &  P.  796.    - 

(b)  2  Vern.  150.  v  /         ««         > 
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the  notice.  In  order  to  give  a  party  a  right  of  action  for  false  representation, 
it  must  not  only  be  false,  but  it  must  be  made  with  the  intention  of  being 
acted  upon,  Pasley  v.  Freeman  (?),  Langridge  v.  Levi  (/).  In  Dobell  ?. 
Steven*  (g),  which  is  something  Jlike  the  present  case,  the  false  representation 
had  been  made  by  the  defendant  himself.  Besides,  the  damage  to  the  plaintiff 
here  is  too  remote,  and  it  is  not  the  legal  and  natural  consequence  of  the 
defendant's  representation  to  Bowmer,  Vicar*  ▼•  Wilcock*  (A). 


Stammer*,  in  reply,  was  stopped  by  the  Court, 

Tindal,  C.  J. — The  main  question  in  this  case  is,  whether  there  is  a  sub- 
stantive fraud  stated  on  the  face  of  the  declaration ;  and  I  think  that  the 
plaintiff  has  sufficiently  shewn  a  fraud,  for  which,  by  law,  he  has  a  right  to 
recover.  The  statement  amounts  to  this :  that  the  defendant  made  a  false 
representation  of  the  value  of  certain  premises  to  Bowmer  %  in  a  treaty  for  the 
sale  of  the  lease ;  that  Bowmer  communicated  this  representation  to  the 
plaintiff,  and  then  comes  the  important  allegation,  that  the  defendant  had 
notice  of  this  communication,  and,  after  such  notice,  he  completes  a  contract 
of  sale  with  the  plaintiff.  Now,  I  think  this  a  sufficiently  substantive  allega- 
tion of  fraud.  It  is  argued,  on  the  part  of  the  defendant,  that  it  does  not 
appear  that  the  contract  with  the  plaintiff  and  the  contract  with  Bowmer, 
were  made  upon  the  same  terms,  but  I  cannot,  myself,  read  the  declaration 
with  that  understanding ;  it  is  alleged  that,  after  Bowmer  had  contracted  and 
agreed  with  the  defendant  for  the  purchase  of  the  lease,  it  was  agreed  between 
them  and  the  plaintiff  that  the  plaintiff  should  become  the  purchaser  of  the 
premises  in  the  room  and  stead  of  Bowmer,'  and  I  certainly  cannot  under- 
stand that  to  mean  any  thing  but  a  transfer  of  the  original  agreement.  Then, 
after  the  defendant  had  notice  of  the  fraudulent  representation,  he  goes  on 
with  the  contract  with  the  plaintiff;  his  object  and  motive  were  the  same, 
namely,  to  obtain  a  larger  sum  for  the  lease ;  the  means  employed  were  the 
same,  namely,  the  fraudulent  representation;  and  the  end  was  the  same:  I 
am  unable  to  distinguish  this  in  principle  from  a  representation  made  by  the 
defendant  himself.  Ward  v.  Week**  was  a  very  different  case;  that  was  an 
action  for  slanderous  words  alleged  to  have  been  spoken  by  the  defendant 
of  the  plaintiff,  whereby  one  Bryer  refused  to  give  the  plaintiff  credit;  it 
turned  out,  in  evidence,  that  the  defendant  had  spoken  the  words  to  one 
Bryce,  who  had  repeated  them,  as  the  statement  of  the  defendant,  to  Bryer, 
who  thereupon  refused  to  trust  the  plaintiff;  and  this  Court  decided  that  the 
evidence  did  not  support  the  allegation ;  but  there  nothing  was  done  by  the 
defendant  after  the  words  had  been  first  spoken  by  him ;  here,  on  the  con- 
trary, after  the  communication  of  the  representation  had  been  made  to  the 
plaintiff,  with  the  defendant's  knowledge,  he  goes  on  with  the  contract;  and 
he  must,  therefore,  be  taken  to  adopt  Bowmer'*  misrepresentation.  The 
concluding  words  of  the  judgment  in  Langridg*  v.  Levi  (i),  apply  to  this 


(e)  Ut  supra. 

(f)  1  aftr.  &  Hurl.  134;  2M.& 

(g)  3B.&C.623;  5D.*R.490. 
(A)  8   Ea,    1 ;   and   see  2  Smith's 

Leading  Co.  300. 


(t)  That  was  an  action  upon  a  frau- 
dulent warranty  of  a  gun,  brought  by 
the  plaintiff's  father ;  the  declaration 
alleging  that  the  father  bought  it  for 
the  use  of  himself  and  his  sons ;  and  the 
plaintiff  having   received  damage  br 
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case ;  the  Court  there  says,  "  We  do  not  decide  whether  this  action  would  Common  Pfc«. 
have  been  maintainable  if  the  plaintiff  had  not  known  of  and  acted  upon  the 
false  representation,  nor  whether  the  defendant  would  have  been  responsible 
to  a  person  not  within  the  defendant's  contemplation  at  the  time  of  the  sale, 
to  whom  the  gun  might  have  been  sold  or  handed  over ;  we  decide  that  he 
is  responsible  in  this  case  for  the  consequences  of  his  fraud,  whilst  the  instru- 
ment was  in  the  possession  of  a  person  to  whom  his  representation  was  either 
directly  or  indirectly  communicated,  and  for  whose  use  he  knew  it  was  pur- 
chased "  (J).  I  think,  therefore,  that  the  present  declaration  is  sufficient ; 
and  also  that  the  plea  is  insufficient,  inasmuch  as  it  does  not  meet  the  whole 
of  the  allegation  in  the  declaration,  by  not  traversing,  or  in  any  way  meeting, 
the  averment  of  notice. 

Vaughan,  J. — I  am  of  the  same  opinion.  Fraud  is  here  sufficiently  alleged 
on  the  face  of  the  declaration ;  the  averment  being,  that  it  was  agreed  that 
the  plaintiff  should  stand  in  the  place  of  Boumer y  and  that  the  defendant  had 
notice  of  Bowmeie  representation  to  the  plaintiff,  at  and  before  the  making 
of  eueh  agreement.  *  The  defendant,  therefore,  knew  of  Boumer *e  communica- 
tion to  the  plaintifT;  and  the  question  is,  whether  a  party  who,  having  entered 
into  a  contract  with  another,  and  knowing  that  the  latter  has  been  misled  by 
a  misrepresentation,  originally  proceeding  from  himself  and  which  he  does 
not  contradict,  goes  on  with  the  contract,  is  not  liable  for  such  misrepresenta- 
tion. The  case  of  Hill  v.  Gray  goes  further  than  the  present  case ;  there, 
the  agent  of  a  vendor  of  a  picture,  knowing  that  the  purchaser  laboured 
under  a  delusion  on  a  point  which  the  agent  thought  material  to  influence  the 
purchaser's  judgment,  viz.,  as  to  the  party  to  whom  the  picture  formerly 
belonged,  having  permitted  the  purchase  to  be  completed  without  removing 
that  delusion,  the  sale  was  held  void;  although,  in  that  case,  there  was  no 
actual  misrepresentation,  either  by  the  vendor  or  his  agent.  I  think,  there- 
fore, there  must  be  judgment  for  the  plaintiff. 

Busanqubt,  J. — I  am  of  the  same  opinion.  This  is  an  action  for  deceit ; 
and  the  question  is,  whether,  upon  the  facts  stated  upon  the  record,  the 
plaintiff  has  been  fraudulently  deceived  on  a  contract  of  sale.  Now,  when 
the  facts  are  stated  in  the  order  of  time,  it  appears  to  me  there  can  be  no 
doubt  upon  the  subject.  The  defendant  enters  into  a  contract  with  Boumer, 
at  which  time  he  makes  a  representation  that  the  premises  were  of  certain 
value,  which  he  knew  at  the  time  to  be  false ;  afterwards  a  negotiation  is 
entered  into  between  Boumer,  the  plaintiff  and  defendant,  in  which  Boumer 
tells  the  plaintiff  what  he  bad  heard  from  the  defendant,  not,  as  it  appears,  by 
any  authority  from  the  defendant,  but  it  is  communicated  to  the  defendant 
that  Boumer  bad  made  such  representation,  or,  in  the  language  of  pleading, 
he  had  notice  of  it ;  the  declaration  then  states  that  the  plaintiff,  confiding  in 
such  representations,  entered  into  the  contract  with  the  defendant.  Under 
these  circumstances,  it  is  impossible  not  to  see  that  the  defendant's  with- 
holding any  explanation  was  as  much  a  deceit,  as  if  he  had  himself  made  a 
fraudulent  representation  to  the  plaintiff. 

reason  of  the  banting  of  the  pin,  the         (J)  1  M.  &  H.  140. 
action  on  the  warranty  was  held  main- 
tainable. 

VOL.  I.  2  K 
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Common  Pleat, 

Nov.  22. 
Rule  granted 
to  change  the 
venue  from 
London  to  Wor- 
cestershire, in 
an  action  for  - 
breach  of  agri- 
cultural cove- 
nant in  a  lease, 
upon  an  affida- 
vit that  all  the 
witneaaea  to  be 
examined  on 
both  sides  re- 
sided in  the 
latter  county; 
terms  being 
imposed  to 
prevent  the 
plaintiff  being 
delayed  in 
obtaining 
judgment. 


Pratt  v.  Starling. 

rpHIS  was  an  action  for  the  breach  of  agricultural  covenants  contained  in 
a  lease ;  venue,  London.    After  issue  joined, 

Roberts  obtained  a  rule  nisi  to  change  the  venue  to  Worcestershire,  on 
an  affidavit  stating  that  "  all  the  witnesses  to  be  examined,  as  well  on  behalf 
of  the  plaintiff  as  on  behalf  of  the  defendant,  and  which  witnesses  are  very 
numerous/9  resided  in  that  county. 

Blair  shewed  cause. — The  defendant's  affidavit  should  have  stated  that 
it  would  be  necessary  for  him  to  call  witnesses  in  his  defence,  Crompton  v. 
Stewart  (a).  If  the  Court  accede  to  the  application,  the  plaintiff  will  be 
delayed  in  obtaining  judgment  The  application  should  have  been  made 
sooner. 

Roberts,  contrd. — The  application  could  not  have  been  made  before 
issue  was  joined,  Maude  v.  Sessions  {b). 


Tindal,  C.  J. — It  would  be  very  inconvenient  to  try  these  causes  in 
London;  and  I  think,  under  the  circumstances,  this  application  ought  to  be 
granted :  to  obviate  any  delay  in  obtaining  judgment,  it  may  be  a  term  of 
the  rule,  that  if  the  plaintiff  have  a  verdict,  and  the  judge  who  tries  the  cause 
approve  of  it,  there  may  be  judgment  as  of  the  preceding  term. 

Rule  absolute  accordingly. 


(a)2C.&  J.473;  1D.P.C.567. 

(b)  1  C.  M.  &  B.  86;  S.  C.  (nam. 
Bohrs  v.  S.),  2  D.  P.  C.  699.  See  also 
Weaiherby  v.  Goring,  5  D.  &  R.  441 ; 
3  B.  &  C.  552;  Parmeter  v.  Otway,  3 
D.  P.  C.  66;  Youde  v.  Youde,  1  Har. 
&  Wol.  338 ;  4  D.  P.  C.  32.  The  rule 
appears  to  be,  that  if  the  application  to 
change  the  venue  be  made  on  the  ordi- 
nary affidavit  (that  the  cause  of  action 
arose  in  the  county  to  which  it  is  sought 


to  change  the  venue,  and  not  elsewhere), 
it  must  be  made  before  plea  (Smith  y. 
Walker,  8  Taunt.  169;  2  Moo.  64; 
Dubbins,  4  Brag.  384;  12 


Mo.  9n ;  but  if  it  be  made  on  special 
grounds  (such  as  the  residence  of  the 
witnesses  in  the  new  county,  or  the  like), 
it  cannot  be  made  till  after  plea,  Got- 
teriU  v.  Diton,  3  Tyr.  705 ;  1  C.  &  M. 
661 ;  2  D.  P.  €.  112);  or  afterissuc, 
(Maude  v.  Sessions,  ui  supra.) 


Nov.  XL 


Cornish  v.  Robertson. 


4th  Jan.,  issue    JSSUE  was  joined  on  the  4th  of  January.    On  the  8th  of  February,  the 

joined;  8th  *      j_r j a  * i_   „.x * j  _  _i _/• *  _ir j  _v*^:^«J 

Feb.,  leave  to 


defendant  took  out  a  summons  to  amend  a  plea  of  set-off,  and  obtained 
amend  plea,       an  order  accordingly,  on  payment  of  costs,  with  permission  to  the  plaintiff  to 

to  nlaintiff  to  postpone  trial  till  sittings  after  Easter  Term.    Notice  of  trial  countermanded, 
new  notice  given  for  the  sittings  during  Trinity  Term.    The  record  was  afterwards  with* 


drawn  hy  agreement  .—Held,  this  was  a  waiver  of  the  previous  default. 
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postpone  the  trial  till  the  Sittings  after  Baiter  Term;  this  trial  was  counter-  OommonPUat. 

nianded ;  and  on  the  14th  of  May  notice  of  trial  was  given  for  the  Sittings  cormiih 

daring  Trinity  Term.    A  question  having  arisen  as  to  the  retainer  of  counsel,  *• 
it  was  agreed  between  the  parties  that  the  record  should  be  withdrawn. 

Hindmarsh  having  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  non- 
suit, upon  the  usual  affidavit. 

Butt  now  shewed  cause,  and  contended  that  the  rule  had  been  obtained 
against  good  faith :  he  cited  WoUey  v.  Edwards  (a). 

Hindmarsh,  in  support  of  the  rule,  relied  upon  Bainbridge  v.  Purvis  (o), 
and  Smedley  v.  Christie  (c) ,  contending  that  there  had  been  a  default  in 
the  Sittings  after  Easter  Term. 

Per  Curiam.— There  was  a  subsequent  waiver  of  all  that  had  passed. 

Rule  discharged,  with  costs 

Ka)  4  D.  P.  C.  236.  (c)  2  D.  P.  C.  152. 

(6)  1  D.  P.  C  444. 


Peters  v.  Croft.  No9t  *. 

TlEBTtor  goods  sold.     Pleas:  first,  nunquam  indebitatus;  second,  the  Ton  action 

defendant's  discharge  under  the  Insolvent  Act.    The  plaintiff  delivered  m*™^"11* 
a  similiter  to  the  first  plea,  and  a  nolle  prosequi  to  the  second ;  whereupon,   pleaded  the 
the  defendant  having  entered  a  judgment  of  nolle  prosequi  to  the  whole  ffi^dieebajge 
action,  under  the  In* 

■olrent  Act. 

Qodson  had  obtained  a  rale  nisi  to  set  it  aside.  deUTered  •  «i- 

miliUr  to  the 

Wtlde,  Serjt,  shewed  cause. — The  second  plea  goes  to  the  whole  cause  of  a  nVL^rJLqm 

action,  and  the  defendant  having  delivered  a  nolle  prosequi  upon  that  plea,  r^jEEZSt*. 

there  is  no  issue  to  be  tried ;  it  operates, as  a  discontinuance  of  the  whole  *»gned  jud*- 

action,  Cooper  v.  Tiffin  (a).    The  plaintiff  could  not  have  a  verdict  on  the  ^T«j*i7orti* 

general  issue,  as  upon  the  record  the  whole  cause  of  action  is  answered,  Coke  ^^Tclion : 

v.  Sayer  (6).    The  practice  is,  that  the  plaintiff  delivers  the  nolle  prosequi  Ur.      "**" 
to  the  defendant,  and  the  defendant  enters  the  judgment  thereon  (c). 

Godson,  in  support  of  the  rule,  contended  that  the  judgment  was  irregular 
as  regarded  the  second  plea. 

Per  CavaTa*.— There  is  nothing  irregular  in  the  judgment 

Rule  discharged 

J  3  T.  B.  51L  (e)  The  Muster,  upon  being  referred 

2  Borr.  753;  2  WUs.  85.    See     to  by  the  Court,  certified  that  such  was 
v.  Higpnson,  2  H.  *  W.  278;     the  practice. 
BMuon  v.  Messenger,  IW.W.U  H. 
36B-3N.&P.583. 


39R 


TERM  REPORTS  in  thk  COMMON  PLEAS. 


Dalton  t?.  Gibb. 

i  rule  nisi  for  entering 
piece,  bail  above  having  been  put  in  in  January  last 


Comma*  Pleat, 

Nov.  23. 

The  Conrt  re-      TTA  YES  had  obtained  a  rule  nisi  for  entering  an  exoneretur  on  the  bail- 
fnsed  to  enter      JLJL      _•         i-i     ■_         »       .       •  .  .     .      r  .     . 


►  enter 
an  eztramtor 
-  »he  bail- 

the  defendant         Miller  shewed  cause ;  it  appeared  that  the  defendant  had  gone  to  Sc&t~ 
wa»  in  Scotland,  fowrf,  where  he  still  remained. 


Hayes  referred  to  Bateman  v.  Dunn  (a). 

Tindal,  C.  J. — That  case  does  not  apply  here.    We  cannot  see  that  the 
bail  are  in  a  situation  to  render  the  defendant. 

Rule  discharged :  the  costs  to  be  costs  in  the  cause  (ex  relatione). 

(a)  Ante,  p.  368. 


JVotr.  24 


The  defendant 
baring  become 
a  bankrupt, 
the  Court  8 #»t 
aside  an  order, 
that  the  plain- 
tiffs should 
deliver  parti- 
culars of  their 
demand  within 
a  certain 
period,  upon 
payment  of 
costs  by  them. 


Reece  v.  May. 

fXS  the  24th  of  September  the  defendant  was  arrested  at  the  suit  of  the 
plaintiffs  (who  were  assignees  of  a  bankrupt),  for  8,000/.  On  the  2d 
of  October  he  was  discharged  by  a  judge's  order ;  he  afterwards  obtained  an 
order  that  the  plaintiffs  should  deliver  the  particulars  of  their  demand  within 
a  fortnight.  Before  this  period  expired,  the  plaintiffs  made  affidavit  in  the 
Court  of  Review  that  the  defendant  was  indebted  1 7,000/.  to  the  bankrupt's 
estate,  according  to  the  bankrupt's  books:  whereupon,  the  defendant  not 
having  complied  with  the  requisitions  of  the  8th  section  of  the  Imprisonment 
for  Debt  Act  (1  &  2  Vict.  1838)  (a),  a  fiat  was  issued  against  him.  In  the 
mean  time,  ten  days  after  the  fortnight,  within  which  the  particulars  should 


(a)  Enacting  that  "  if  any  single  cre- 
ditor (or  creditors,  being  partners), 
whose  debt  shall  amount  to  1004.,  or 
any  two  creditors  to  150*.,  or  any  three 
or  more  creditors  to  200*.,  of  any 
trader  within  the  meaning  of  the  laws 
respecting:  bankrupts,  shall  file  an  affi- 
davit in  Her  Majesty's  Court  of  Bank- 
ruptcy that  such  debt  is  due,  and  that 
such  debtor  is  such  trader,  and  shall 
cause  him  to  he  served  personally  with 
a  copy  of  such  affidavit,  and  with  a 
notice  requiring  immediate  payment  of 
such  debt,  and  if  such  trader  shall  not, 
within  twenty-one  days  after  personal 
service  of  such  affidavit  and  notice,  pay 
such  debt,  or  secure  or  compound  for 
the  same  to  the  satisfaction  ot  such  cre- 


ditor, or  enter  into  a  bond  in  such  sum 
with  two  sufficient  sureties  at  a  com- 
missioner of  the  Court  of  Bankruptcy 
shall  approve  of,  to  pay  such  sum  as 
shall  he  recovered  in  any  action  which 
shall  have  been  brought,  or  shall  there- 
after be  brought  for  the  recovery  of  the 
same,  together  with  such  costs,  or  to 
render  himself  to  the  gaoler  of  the 
Court  in  which  such  action  shall  have 
been,  or  may  be,  brought,  after  judg- 
ment recovered,  every  such  trader  shall 
he  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  twenty-second  day 
after  service  of  such  affidavit  and  notice, 
provided  a  fiat  shall  issue  within  two 
calendar  months  from  the  filing  of  such 
affidavit 
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have  been  delivered,  another  judge's  order  was  obtained  for  the  delivery  of  Cto*wnPi«t«. 
particulars  by  the  plaintiff  within  a  fortnight.  IUeci 


May. 


Wild*,  Serjt,  had  obtained  a  rule  nisi  to  set  aside  this  order. 

Bompas,  Serjt.,  shewed  cause. — In  Burgess  v.  Swayne  (A),  it  was  held 
that,  after  a  general  order  for  particulars  of  plaintiff's  demand,  with  a  stay  of 
proceedings  till  they  are  delivered,  the  defendant  cannot  sign  judgment  of 
nan  pros,  for  not  declaring ;  and  that  the  order  should  have  been  to  deliver 
the  particulars  within  a  certain  time.  That  was  the  order  that  had  been 
obtained  in  this  case,  and  the  defendant  could  not  obtain  a  non  pros,  if  it 
were  changed  to  a  general  order  for  the  delivery  of  particulars. 

Wilde,  Serjt.,  in  support  of  the  rule. — There  is  no  stay  of  proceedings  in 
this  case,  and  therefore  the  defendant  or  his  assignees  may  obtain  non  pros. 
The  present  application  has  been  made  in  consequence  of  the  bankruptcy 
of  the  defendant. 

Tindal,  C.  J. — There  seems  no  reason  why  the  plaintiff  should  be  forced 
to  go  on  with  his  action.  The  best  course  will  be,  to  withdraw  the  present 
order,  giving  the  defendant  the  same  time  to  non  pros,  as  he  has  now,  namely, 
till  Hilary  Term  ;  the  plaintiffs  paying  the  costs  of  this  application. 

Rule  absolute  accordingly. 

(6)  7  B.  fc  C.  485. 


Alchin  v.  Hopkins,  Clerk.  ^„.%. 


IN  June,  1834,  a  writ  of  levari  fad js  d$  bonis  eocUsiasUcis,  was  issued  at  A  writ  of 
the  suit  of  the  plaintiff;  addressed  to  the  Bishop  of  Winchester,  to  levy  £j£2*J 


\  ofUlfirt 

f  tttffU* 

354£  10*.,  and  costs.    In  last  Easter  Term  a  rule  was  made  absolute,  calling  h*rir»*  iMu«d 
upon  the  Bishop  to  return  what  sums  had  been  from  time  to  time  levied  under  Unhapltniw, 
the  writ ;  whereupon  he  made  a  return,  setting  out  all  the  items  of  receipt  arid  ""  """!  "' 

■•  m  .— ^  t  ■     *.~~_       •        .  ...  return  #h*t 

expenditure  from  1834  to  the  end  of  1837,  whereby  it  appeared  that  the  ex-  «jm«  b»  b«<l 


penditure  (indoding  150£  paid  at  various  times  to  the  plaintiff),  excelled 


frtfttt  tint*'  to 
t*m*  Wti"l 

the  receipts  by  about  157.  or  167.  umWtk^wnt , 

fa"  mtAm  a 
return,  %**\Mt% 

fnit  rrrtmtu 


Peacock  had  obtained  a  rale  nan,  calfing  upon  the  Bishop  to  make  a  better 

return,  upon  the  ground  that  it  did  not  state  that  the  item*  mentioned  w*re  %*aa>%\>»'" 

all  that  had  been  itemed,  «r  that  the  alleged  payments  had  actually  been  T^'LJ!'^ 

made.  »r.**r/«  >/ '» *•  h 

Av\  ft/A,  %*4tm 

hers  shewed  cmme^-The  ntnrn  is  *n*de*%  From  a  i»Ah  by  **jt.  ttZfS" 
Hu%  to  Bum**  Bee.  Lmvt  Trie  BeqHestratiem  (*tb  Mtt*m),  it  spfM*r»  $1  *~«  >*">>**. 
would  have  been  somaent  if  the  Ifefaop  bad  stmpfy  t*wt*A  thai  lie  had  £,""  ■"  4 
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Common  PUm.   sequestered  the  defendant's  ecclesiastical  goods  (a),  and  d  fortiori,  this  is  a 
sufficient  return  which  gives  the  items. 


Althin 

V. 

Hopkins* 


(a)  In  this  edition  of  Burns,  after 
stating  that,  upon  a  fi.  fa,  being  di- 
rected to  the  sheriff,  and  a  return  that 
the  defendant  is  a  clerk  having  no  lay 
fee,  &  fieri,  or  levari,  facias  is  directed 
to  the  bishop  to  levy  the  debt,  &c,  of 
his  ecclesiastical  goods,  it  is  added  "  or 
a  sequestrari  facias  may  be  issued  for 
the  same  purpose."  It  is  to  this  pas- 
sage (for  which  no  authority  is  cited), 
that  the  note  of  Serjt.  Hill  is  appended. 
The  learned  Serjeant  cites  the  opinion 
of  North,  C.  J.,  as  given  in  Waluryn  v. 
Avoberry  (1  Mod.  260),  which  is  as  fol- 
lows :  "  The  bishop  is  in  the  nature  of 
an  ecclesiastical  sheriff.  If  an  action  of 
debt  were  brought  against  a  clerk,  and 
the  sheriff  had  returned,  upon  a  fieri  fa- 
cias, that  the  defendant  was  clericus  be- 
neficiatus  non  habeus  udcum  feodum, 
there  issued  a  fieri  facias  to  the  bishop, 
upon  which  he  used  to  sequester  [as 
they  call  it],  the  ecclesiastical  pos- 
sessions of  the  defendant;  but  that  is 
not  properly  a  sequestration;  for  the 
ordinary  must  not  return  seouestrari 
feci ;  he  must  return  fieri  feet  or  nulla 
bona,  in  like  manner  as  a  sheriff  of  a 
county  must  do:  this  I  have  known  in 
experience,  that  a  bishop  has  been 
ordered  in  such  a  caee  to  amend 
return/*  (The  words  included  in 
brackets  are  not  quoted  by  the  Ser- 
jeant.) After  referring  to  the  report 
of  the  same  case  in  2  Mod.  257,  and  1 
Freem.  231,  the  note  proceeds  thus: 
"  N.  B. — There  seems  to  be  an  incon- 
sistency in  the  opinion  of  Lord  North, 
that  a  bishop  is  to  sequester,  and  yet 
cannot  return  that  he  has  done  so,  but 
must  return  either  a  fieri  fid,  or  a  nulla 
bona;  for  if  he  was  to  return  &  fieri 
feci,  it  seems  that  he  might  be  ruled  to 
bring  the  money  into  Court ;  and  if  he 
was  to  return  nulla  bona  when  the  de- 
fendant had  an  ecclesiastical  living,  the 
plaintiff  might  have  an  action  on  the 
case  for  a  false  return ;  1  Sid.  276.  It 
therefore  seems  the  ordinary  might 
return  a  sequestration  where  the  writ  is 
to  levy  the  debt,  de  bonis  ecclesiasticis, 
as  well  as  when,  instead  of  such  a  writ, 
a  writ  of  sequestration  is  granted  to 
sequester."  Now,  it  cannot  be  said  that' 
there  is  any  real  inconsistency  in  what 
Lord  North  advances;  for  he  asserts,  that 
the  execution  of  the  writ  of fieri  facias  de 
bonis  ecclesiasticis  is  "  not  properly  a 
sequestration,"  although  "  they  call  it 
so,'  (that  is,  the  ecclesiastical  officers 


so  designate  it);  and  the  reason  he 
gives  why  it  is  not  properly  a  sequestra- 
tion, is,  that  the  bishop  cannot  return 
sequestrari  feci.  Lord  North,  therefore, 
does  not  fall  into  the  inconsistency  of 
stating  "  that  a  bishop  is  to  sequester, 
and  yet  cannot  return  that  he  has  done 
so ;"  but  what  he  says,  in  effect,  is,  the 
bishop  being  called  upon  to  levy,  does 
so,  and  calls  it  sequestering ;  but  it  is 
not  so,  for  he  cannot  return  that  he  has 
sequestered,  but  must  return  that  he 
has  done  what  he  was  called  upon  to  do, 
namely,  levied.  The  writ  of  seques- 
trari facias,  which  is  mentioned  in  the 
addition  to  Burns  text,  appears  to  be 
a  modern  introduction,  although  the 
writ  of  fieri  or  levari  facias  de  bonis' ec- 
clesiasticis is  sometimes  termed  a  writ 
of  sequestration  (see  Bac.  Abr.,  *•  Exe- 
cution," G.  6),  arising  probably  from 
the  fact  that  the  execution  issued  by 
the  bishop  was,  "  as  they  call  it,"  a 
sequestration. 

To  render  this  intelligible,  it  will 
not,  perhaps,  be  out  of  place  to 
refer  to  the  nature  of  these  peculiar 

I proceedings  in  the  case  of  foe  clergy, 
t  is  well  known  that  the  church 
formerly  possessed  great  immunities, 
solemnly  guaranteed  by  Magna  Charta. 
Among  others,  was  the  privilege, 
that  neither  the  clergy,  nor  church 
property,  should  ever  be  touched  by  lay 
hands ;  hence  it  followed  that,  in  cases 
where  the  proceedings  in  an  action  com- 
menced either  by  capias,  or  by  summons 
of  the  defendant,  which,  in  case  of  his 
non-appearance,  was  followed  up  by 
attachment  or  distress  of  his  goods,  if 
the  sheriff  returned  that  the  defendant 
had  been  summoned,  or  that  be  could 
not  be  found,  and  that  he  was  a  bene- 
ficed clerk,  having  no  goods  or  lay  fee 
within  his  bailiwick,  by  which  he  might 
be  attached,  a  writ,  called  venire  facias 
clericum,  issued  to  the  ordinary,  by 
virtue  of  which  he  sequestered  (or 
attached),  the  issues  of  the  defendant's 
benefice  to  compel  his  appearance; 
if  the  ordinary  neglected  to  conjply 
with  the  exigency  of  this  writ,  an 
alias  and  plurias  issued  (as  in  the 
case  of  writs  directed  to  the  sheriff)*  *nd 
if  these  proved  ineffectual,  a  writ  went 
out  to  the  sheriff,  commanding  him  to 
distrain  or  attach  the  bishop,  so  as  to 
compel  him  to  force  the  appearance  of 
his  clerk ;  (see  2  Inst.  4,  b ;  Finch,  R. 
4,  c.  3,  p.  135,  a.  [389,  ed.  1759]; 
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Peacock,  in  support  of  the  rule,  insisted  upon  his  former  objections,  and  Common  PUat. 
said  it  was  like  the  case  of  a  sheriff  returning  that  he  had  levied  a  certain       alohik 
sum,  without  stating  that  the  defendant  had  no  more  goods  in  his  bailiwick. 


Tindal,  C.  J. — The  return  had  better  be  amended,  but  there  will  be  no 
costs. 

Rule  absolute. 


Daltons  Sheriff,  100, 166;  Jac.  Law 
Die.  Tit.  Clergy ;  and  see  the  forms  of 
these  writs,  which  have  long  been  obso- 
lete; Lib.  Intr.,  220,  a.;  Reg.  Judic, 
3  a,  22  a.)  In  like  manner,  if,  after 
judgment,  the  plaintiff  issued  a  writ 
of  fieri*  or  levari  facia*)  directed  to 
the  sheriff,  and  he  made  a  similar  return 
as  in  the  former  case,  a  fieri  or  levari 
facias  de  bonis  ecclesiastic?*  went  out 
to  the  bishop,  who  thereupon  issued  "  a 
sequestration'*  (as  before,  and  which 
answers  to  the  sheriff's  warrant  to  his 
bailiff  to  execute  the  lay  writ),  under 
which  he  appointed  certain  seauestra- 
tors,  generally  the  churchwardens,  or 
parties  nominated  by  the  plaintiff  (an- 
swering to  the  special  bailiff*  appointed 
by  the  sheriff  at  the  plaintiff's  naming), 
and  they  took  the  issues  of  the  de- 
fendant's benefice  into  their  hands,  and 
after  providing  for  the  decent  service 


of  the  benefice,  paid  the  residue  from 
time  to  time  to  the  plaintiff;  (see  2 
Inst.  4;  P.  N.  B.,  266,  a;  Lib.  lntr^ 
220,  b ;  Reg.  Judic.  22,  a;  26,  b;  3 
Bloc.  Com.  418.)  These  writs  are  still 
in  use,  in  all  cases  where  a  beneficed 
clergyman  having  no  lay  fee  is  the 
defendant;  see  2W*  Prac.  1059,  60, 
(6th  ed\)  ;  App.,  432,  3 ;  where,  also, 
a  writ  of sequestrari facias  is  mentioned, 
and  a  form  thereof  given,  commanding 
the  bishop  in  terms  "to  take  and  se- 
quester" the  defendant's  rectory,  &c, 
until  the  bishop  shall  have  levied  the 
plaintiff's  debt  and  damages  of  the 
rents,  tithes,  &c,  and  other  ecclesiastical 
goods  of  the  defendant.  See  also  the 
form  of  the  sequestration,  id.  App.  435. 
As  to  the  return  of  the  writ  of  fieri  or 
levari  facias  de  bonis  ecclesiastic!*,  see 
Marsh  v.  Fawcett,  2  H.  Bl.  582 ;  Hart 
v.  Vollans,  1  D.  P.  C.  434. 


v. 
Hopkins, 


Callender  v.  Oelrichs  and  another. 


A'op.  1* 


SPECIAL  Assumpsit  The  declaration  stated,  that  whereas,  before  the 
making  the  promise,  &c,  the  plaintiffs  had  shipped  a  certain  large  quan- 
tity of  wheat,  to  wit,  Ac.,  of  the  value,  &c,  on  board  a  certain  ship  called  the 
Johanna,  then  lying  in  the  port  of  London,  which  was  about  to  proceed  from 
£.  to  Baltimore,  in  America.  And  thereupon,  &c,  to  wit,  on  the  22d  of 
April,  1837,  in  consideration  that  the  plaintiff,  at  the  request  of  the  de 
fendants,  had  then  employed  the  defendants  as  his  agents,  for  certain  com- 
mission and  reward,  &c,  to  sell  and  dispose  of  the  said  wheat  on  the  arrival 
thereof  at  B.,  and  to  effect  an  insurance  thereon  upon  certain  terms,  &c, 
whereby  the  same  should  be  insured  against  the  perils  of  the  sea,  &c.,  to  the 
amount,  &c. ;  and  that,  upon  the  effecting  of  such  insurance,  the  defendants 
should  stipulate  with  the  assurers  thereof  by  a  policy  or  policies  of  assurance 
that  the  same  should  be  subject  to  particular  average  above  ten  pounds 
per  cent.,  the  defendants  undertook  and  faithfully  promised  the  plaintiff  to 
use  due  and  reasonable  diligence,  and  faithfully  to  discharge,  &c.,  their  duty 
a*  agents  as  aforesaid,  and  in  the  event  of  any  difficulty  arising  in  effecting 
*uch  insurance,  or  if  they  should  be  prevented  effecting  such  insurance  on 
the  terms  aforesaid,  to  give  notice  thereof  to  the  plaintiff,  within  a  reasonable 
time.    Averment,  that  the  plaintiff  indorsed  and  delivered  the  bill  of  lading 


Where  an 
agent  under-' 
takes  to  effect 
an  insurance, 
*  if  he  Cail  in 
doing  so,  it  is  . 
his  duty  to 

Eve  notice  to 
s  principal. 
Assumpsit  will 
lie  for  the 
breach  of  each 
duty;  and  the 
promise  laid 
in  the  declara- 
tion need  not 
be  proved* 
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Callander 
Oeluichs. 


Common  PUa$.  of  the  wheat  to  the  defendants,  and  the  defendants  took  possession  thereof 
upon  the  terms  and  for  the  purpose  aforesaid:  and  thereupon  it  became 
the  duty  of  the  defendants,  as  such  agents  as  aforesaid,  to  cause  the  said 
wheat  to  be  insured  on  the  terms  and  conditions  in  that  behalf,  pursuant  to 
the  orders  and  directions  of  the  plaintiff  in  the  premises,  or  if  they  did  not 
cause  the  same  to  be  so  insured,  then  to  give  notice  to  the  plaintiff,  within  a 
reasonable  time  then  next  following,  that  they  had  not  done  so.  Further 
averment,  that  the  defendants  did  not  nor  would  fulBL  the  directions  of  the 
plaintiff  in  this  behalf,  but,  on  the  contrary  thereof,  wrongfully  and  impro- 
perly disobeyed  the  same  by  effecting  an  insurance  upon  the  said  wheat,  free 
from  average,  &c,  unless  general,  or  the  ship  should  be  stranded ;  and  fur* 
ther  disregarding,  &c,  wholly  omitted  to  give  the  plaintiff  such  notice  as 
aforesaid,  although  a  reasonable  time  in  that  behalf  afterwards,  and  after  the 
defendants  had  effected  such  last-mentioned  insurance,  and  before  the  loss 
hereinafter  mentioned,  elapsed.  Further  averment,  that  after  the  said  ship, 
&c,  with  the  wheat  on  board  thereof,  had  set  sail  from  L.,  and  before  her 
arrival  at  B.,  to  wit,  on  the  high  seas,  by  the  violence  of  the  winds,  &c.,  and 
the  sea-water  which  came  into  the  said  ship,  and  other  perils  of  the  seas,  the 
said  wheat  was  greatly  destroyed,  wasted,  damaged  and  spoiled,  whereby 
the  plaintiff  sustained  an  average  damage  or  loss  upon  the  said  wheat  to  a 
larger  amount  than  10/.  per  cent.,  to  wit,  90/.  by  the  hundred  for  each  aud 
every  100/.  value  of  the  said  wheat  so  insured  by  the  said  policy ;  and  that, 
by  means  of  the  premises,  the  plaintiff  was  wholly  prevented  from  effecting  an 
insurance  upon  the  said  wheat  upon  the  terms  and  conditions  he  had  requested 
and  directed  the  defendants  to  effect,  and  as  he  could,  and  otherwise  would, 
&c,  if  the  defendants  had  given  such  notice  as  aforesaid.  Special  damage, 
by  being  deprived  of  the  means  of  recovering  the  amount  of  the  average  loss. 
Pleas :  first,  tne  general  issue ;  second,  that  difficulties  having  arisen  in 
effecting  the  said  insurance,  the  defendants  did  give  notice  thereof  to  the 
plaintiffs  within  a  reasonable  time. 

At  the  trial,  before  Coltman,  J.,  at  the  London  Sittings  after  last'Hilary 
Term,  it  appeared,  in  evidence,  that  the  plaintiff)  who  was  a  corn-dealer,  had 
consigned  certain  corn  to  the  defendants'  house,  withal  they  had  undertaken 
to  get  it  insured,  if  possible ;  that  they  endeavoured  to  do  so,  but,  owing  to 
the  corn  being  shipped  in  a  vessel  of  the  third  class  (B.  1),  they  were  unable 
to  succeed ;  it  was  also  shewn  that  they  had  returned  no  answer  to  inquiries 
which  the  plaintiff  had  made  by  letter,  as  to  whether  the  wheat  had  been  in- 
sured ;  and  that  they  had  given  no  notice  of  their  not  having  effected  an  insur- 
ance :  there  was  no  proof,  however,  of  any  express  promise  to  give  such  notice. 

The  jury  returned  a  verdict  for  the  plaintiff. 

Wilde,  SerjU,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that,  there  being  no  proof  of  any  promise  to  give  notice,  the  declara- 
tion was  not  supported  by  the  evidence. 


Sir  F.  Pollock,  Q.  C,  and  R.  V.  Richards,  now  shewed  cause. — This  is 
the  ordinary  case  of  an  implied  contract  arising  from  the  relation  of  the  par- 
ties ;  the  implied  contract  is,  that  the  defendants  would  do  their  duty  as 
ageots ;  it  was  for  the  jury  to  say  whether  it  was  a  part  of  such  duty  that,  if 
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they  could  not  effect  the  insurance,  they  were  to  give  notice  thereof  to  their  Common  Pleas. 
employer,  and  they  have  found  against  the  defendants. 

Ogle,  in. support  of  the  rule. — The  defendants  are  not  insurance  brokers, 
whose  duty  it  might  possibly  be  to  give  notice  to  their  principal  in  case  of 
iheir  not  succeeding  in  effecting  a  particular  insurance ;  they  are  merely 
•gents  of  the  plaintiff,  who  undertake  to  insure,  and  they  perform  their  duty 
if  they  use  reasonable  diligence  in  that  behalf;  it  is  no  part  of  their  contract 
that  they  should  give  notice  in  case  of  their  not  being  able  to  insure.  If  they 
have  been  guilty  of  any  negligence,  case  would  be  the  proper  remedy ;  in  which 
form  of  action  the  defendants  might  have  placed  themselves  in  the  situation 
of  the  underwriters,  and  have  availed  themselves  of  any  defence  that  was  open 
to  them  in  that  character,  Harding  v.  Carter  (a),  Delaney  v.  Stodart  (b)9 
Webster  v.  De  Tastet  (c).  It  would  be  a  great  hardship  upon  the  defendants 
if  the  plaintiff,  by  varying  his  form  of  action,  could  deprive  them  of  their 
defence.     He  referred  also  to  Corbett  v.  Packing  ton  (d). 

Tikdal,  G.  J. — I  am  of  opinion  that  this  rule  must  be  discharged.  The 
declaration  is  brought  against  the  defendants,  as  agents  to  the  plaintiff,  and 
ii  states  that,  in  consideration  of  his  so  employing  them,  they  undertook  and 
promised  to  insure  certain  wheat,  and  in  case  of  any  difficulty  arising  in  their 
effecting  such  insurance  to  give  notice  to  the  plaintiff  within  a  reasonable  time ; 
and  it  then  goes  on  to  allege,  as  a  breach,  that  the  defendants  did  not  effect 
an  insurance,  nor  give  notice  thereof  to  the  plaintiff.  The  defendants  now 
object  that  there  was  no  evidence  at  the  trial  of  any  promise  to  give  such 
notice ;  and  the  question,  therefore,  is,  whether  this  part  of  the  promise  is 
the  legal  result  of  the  defendants9  duty.  Now,  it  is  an  established  rule  of 
law,  that  in  actions  against  parties  who  have  a  duty  cast  upon  them,  the 
plaintiff'  has  the  option  of  stating  the  duty  and  the  breaches  committed  by 
the  defendant,  in  an  action  on  the  case  ;  or  of  incorporating  the  duty  in  a 
contract,  and  proceeding  accordingly  by  assumpsit  (e).  Thus,  the  mere  re- 
lation of  landlord  and  tenant  is  sufficient  to  raise  an  implied  promise  on  the 
part  of  the  latter  to  manage  the  farm  in  a  husbandlike  manner,  Powley  v. 
Walker  (/);  though  the  plaintiff  must  take  care  not  to  allege  a  promise 
which  the  law  will  not  imply  as  arising  out  of  such  relation,  Brown  v. 
Crump  (g).  This  brings  us,  then,  to  the  question  whether  the  allegation  in 
this  declaration,  that  the  defendants'  promise  to  give  notice  to  the  plaintiff  in 
case  any  difficulty  arose  in  effecting  an  insurance,  can  be  supported  by  a 
legal  liability  to  be  inferred  from  the  relation  of  the  parties ;  and  I  think  that 
it  can,  and  that  the  defendants*  duty  would  not  be  sufficiently  performed 
unless,  in  the  event  of  their  failing  to  procure  the  insurance,  they  were  to  give 
notice  of  such  failure  to  the  plaintiff.  The  plaintiff  writes  to  the  defendants 
to  inquire  whether  they  have  effected  the  insurance,  and  receives  no  answer; 
non  constat  but  that  if  they  had  given  him  notice  of  their  failure,  he  might 
have  effected  an  insurance  elsewhere,     This  case  falls  within  the  principle  of 

(a)  1  Park  Ins.  4.  (e)  See  1  Chit.  PL  123,  4th  ed. 

</*)  1  T.  R.  22.  (/)  5  T.  R.  373. 

(c)  7  T.  R.  157.  (g)  1  Marsh,  567;  6  Taunt  3CXX 
(</)  6B.&C.268;  9D.&R.?58. 
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ConrncnPUat.  Smith  v.  Laecelles  (g),  where  Ashurst,  J.,  says,  "  It  is  true,  indeed,  that 

Callender    one  Person  cannot  compel  another  to  make  an  insurance  for  him  against  his 

«.  consent ;  but  if  the  directions  to  insure  be  given  to  him,  to  whom  the  appli- 

elbiobb,     ^(jqq  wouia  naturally  be  made  in  the  usual  course  of  trade,  and  he  does  not 

give  notice  of  hie  dissent,  he  must  be  answerable  for  his  neglect,  because  he 

deprives  the  other  of  any  opportunity  of  applying  elsewhere  to  procure  the 

insurance."    It  seems  precisely  the  same  as  if  in  an  action  of  assumpsit  by 

a  landlord  against  a  tenant,  the  promise  were  laid  to  cultivate  the  farm,  and 

properly  to  manure  the  land,  and  not  to  pull  down  the  hedges ;  in  which  case 

it  would  certainly  not  be  necessary  to  prove  a  specific  promise  not  to  pull 

down  the  hedges.     The  jury  here  have  found  that  the  promise  was  made  by 

the  defendants,  and  their  verdict  is  consistent  with  law. 

Vaughan,  J. — I  am  of  the  same  opinion,  and  am  not  disposed  to  disturb 
this  verdict,  which  I  think  is  consistent  both  with  law  and  justice.  A  plaintiff 
can  recover  only  secundum  allegata  et  probata :  now  the  plaintiff  here  in 
substance  alleges  that  the  defendants  promised  either  to  effect  an  insurance 
or  give  notice  of  the  failure ;  it  appears  to  me  it  was  their  duty  to  give  such 
notice ;  and  although  there  was  no  express  promise  to  do  so,  it  is  a  necessary 
inference  of  law,  from  the  situation  of  the  parties  :  the  defendants  undertake 
to  effect  an  insurance ;  the  plaintiff  writes  to  inquire  whether  it  is  done,  and 
receives  no  answer,  and  is  thereby  lulled  into  security.  Corbett  v.  Packing- 
ton  does  not  apply ;  for  in  that  case  an  implied  promise  was  raised  to  re- 
deliver goods,  which  was  ultra  the  defendant's  common  law  duty. 

Bosanquet,  J. — The  jury  have  found  that  it  was  the  defendants9  duty, 
first,  to  effect  an  insurance,  and  secondly,  to  give  notice  if  they  failed  in  doing 
so.  The  first  finding  was  fully  warranted  by  the  evidence;  and  as  to  the 
second,  I  am  of  opinion  that  the  jury  were  also  warranted  in  finding  that  the 
defendants  ought  to  have  given  the  notice,  and  the  law  will  consequently 
imply  a  promise  on  their  part  to  do  so.  I  think  that  this  inference  fairly 
arises  out  of  the  circumstances  of  the  case  and  the  relation  of  the  parties, 
and  that  this  case  falls  exactly  within  the  principle  of  Smith  v.  Lascelles. 

Coltman,  J. — It  appeared  to  me  at  the  trial,  and  I  see  no  reason  now  to 
vary  from  my  opinion,  that  a  duty  was  cast  on  the  defendants,  if  they  should 
be  unable  to  effect  an  insurance,  to  give  notice  to  that  effect  to  the  plaintiff; 
and  if  such  a  duty  was  cast  upon  them  by  the  circumstances  of  the  case,  the 
pleader  was  authorized  in  treating  it  as  an  implied  contract. 

Rule  discharged. 

(A)  2T.R  187. 
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Cattel  v.  Gamble.  cmmm  puo*. 

Nov.  5. 
A  SSUMPSIT  for  the  use  and  occupation  of  pasture  land,  and  the  eatage  The  plaintiff 
of  grass.    Pleas,  non-assumpsit  lo  all  but  30/.  15*.,  and  payment  into  ty^'oTthe 

Court  of  that  SUm.  herbage  of 

At  the  trial,  before  the  under-sheriff  of  Warwickshire,  it  appeared  that  j„  j0u,  subject 
the  herbage  of  certain  lands  belonging  to  the  plaintiff,  had  been  put  up  to  *?£ rinte£  ^" 
auction  in  lots  in  April,  1835,  when  the  defendant  purchased  lot  2,  for  by  which  the  ' 
45/.,  under  the  following  "  Particulars  and  conditions  of  sale  :"  wwtobe  etT 

titled  to  not- 

"Particulars.  S^jE 

44  Lot  2.  The  herbage  of  Upper  Townsends  Close,  Lower  Townsends  Close,  {^  down*!* 
and  the  Pringle,  containing  16a.  2r."  deposit,  and 

S>e  security 
r  the  residue. 

"Conditions  of  Sale.  and  on  failure 

"  1st  The  highest  bidder  for  each  lot  shall  be  the  party  entitled  to  possession  the  deposU  wm 
for  the  time  stipulated  under  the  following  conditions,  free  from  the  The*defefndam 
parish  rates  and  tithes.  became  the 

"  3d,  The  highest  bidder  for  each  lot  shall  pay  down  immediately  on  such  lot  2  for  45/., 
highest  bidding  being  declared,  into  the  hands  of  the  auctioneer,  a  ^&$^0fhe 
deposit  of  10/.  per  cent,  on  the  amount  of  his  bidding,  and  give  a  satis-  taU.—SembU, 
factory  joint  note  for  the  residue  thereof,  payable,  Ac,  ^t  ^£*" 

'« 4th.  The  lessees  shall  be  entitled  to  possession  of  their  respective  lots  **!**  'J*!!6: 

*.    *        ^  «    i         *  »  ■  *  *  *nd  fc«W,  that 

until  the  29th  day  of  September  next  if  so,  it  was  a 

m  5th.  Each  party  becoming  lessee  as  aforesaid  shall,  on  the  29th  day  of  ^c^ia^"1 
September  next,  peaceably  and  quietly  yield  up  the  possession  of  the  tion  of  a  pre- 
respective  lots  to  the  owner  of  the  same  respectively,  and  in  case  of  th^meanTng  of 
any  delay  in  so  doing,  the  party  or  parties  making  default  shall  be  /gJ^Se  TU 
deemed  a  wilful  trespasser  or  trespassers,  and  forcible  possession  shall  Lea$e\  and 
and  may  be  taken  of  each  and  every  lot  so  withheld ;  and  the  cattle  8um 'mid  befog 
and  the  stock  thereon  shall  and  may  be  impounded  accordingly,  with-  under  so*.,  that 
out  any  liability  or  responsibility  being  thereby  incurred  in  any  shape  suffident.P  "** 
whatever. 
*  7th.  If  any  purchaser  shall  fail  to  give  such  satisfactory  joint  note  as  afore- 
said, bis  deposit  money  shall  be  absolutely  forfeited,  and  the  vendors, 
in  that  case  or  any  other  case  of  default,  shall  be  at  liberty  to  re-let 
the  premises,  either  by  auction  or  private  contract,  as  they  may  think 
right,  and  the  deficiency  (if  any),  thereby  occasioned,  and  all  ex- 
pences  thereupon  attendant,  shall  be  made  good  by  the  defaulter,  and 
be  recoverable  by  the  vendors  as  and  for  liquidated  damages." 

The  following  memorandum  was  written  at  the  foot : 

u  I  have  purchased,  under  the  above  conditions,  lot  2,  at  45/, 

(Signed)    «  T.  Gamble"  (the  defendant). 

This  document,  stamped  with  a  1/.  agreement  stamp,  was  offered  in  evi- 
dence by  the  plaintiff,  and  objected  to  by  the  defendant,  on  the  ground  that 
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Common  Pleas,    it  ought  to  have  been  stamped  as  a  lease.     It  was  received  in  evidence,  the 
chattel        point  being  reserved  to  the  defendant.     The  plaintiff  had  a  verdict  for 

r. 
Gambls. 


14/.  5«. 


Channell  now  moved  to  enter  a  nonsuit.  The  contract  in  substance  was 
that  the  party  purchasing  was  entitled  to  the  occupation  of  the  premises  till 
the  29th  of  September  following,  and  therefore  it  amounted  to  a  lease ;  Bac 
Abr.  Leasee  (K),  where  it  is  said,  "It  may  be  laid  down  for  a  rule,  that, 
whatever  words  are  sufficient  to  explain  the  intent  of  the  parties  that  the 
one  shall  divest  himself  of  the  possession  and  the  other  come  into  it  lor  such 
a  determinate  time,  such  words,  whether  they  run  in  the  form  of  a  licence, 
covenant  or  agreement,  are  of  themselves  sufficient,  and  will,  in  construction 
of  law,  amount  to  a  lease  for  years,  as  effectually  as  if  the  most  proper  and 
pertinent  words  had  been  made  use  of  for  that  purpose."  And  again :  "  so, 
if  one  only  license  another  to  enjoy  such  a  house  or-  land  till  such  a  time,  this 
amounts  to  a  present  and  certain  lease  or  interest  for  that  time,  and  may  be 
pleaded  as  such,  though  it  may  be  also  -pleaded  as  a  licence ;  and  if  it  be 
pleaded  as  a  lease  for  years  and  traversed,  the  lessee  may  give  the  licence  in 
evidence  to  prove  it  (a)  "  Taking  this  document,  then,  as  a  lease,  the  next 
question  is,  what  stamp  it  would  require.  By  the  schedule  to  the  general 
Stamp  Act  (0),  four  classes  of  leases  were  contemplated  ;  first,  leases  granted 
upon  a  premium,  without  any,  or  only  a  low  rent ;  secondly,  leases  reserving 
rent,  without  any  premium ;  thirdly,  leases  granted  upon  a  premium,  and 
reserving  rent  also ;  and  fourthly,  all  other  leases  not  coming  within  either 
of  the  other  three  denominations.  Now,  this  contract  was  certainly  not 
within  either  the  second  or  third  class.  It  might,  indeed,  be  contended  that 
it  was  within  the  first,  and  that  the  45/.  to  be  paid  by  the  defendant  was  "  a 
sum  paid  by  way  of  premium"  in  the  language  of  the  Act ;  but,  looking  at 
the  nature  of  the  contract,  this  sum  cannot  be  so  considered,  as  the  money  was 
not  to  be  paid  in  the  first  instance. — [Vauglum,  J. — Is  it  the  less  a  premium 
because  it  is  to  be  paid  by  instalments  !] — There  are  three  acts  to  be  done 
by  the  purchaser :  first,  to  pay  a  certain  sum  by  way  of  deposit ;  secondly, 
to  find  security  for  the  residue ;  and  thirdly,  to  pay  the  residue. — [Vavghan, 
J. — What  is  a  premium  more  than  a  money  consideration  for  a  thing  to  be 
done  ?] — A  premium  is  in  the  nature  of  a  payment  that  precedes  every  thing 
to  be  done  by  the  parties  (c).  Here  if,  after  the  purchaser  had  paid  the 
deposit,  he  were  to  fail  to  find  the  security,  or  pay  the  residue,  he  might  be 
turned  out  of  possession.    This,  therefore,  is  in  the  nature  of  a  conditional 


(a)  Citing  5H.7;  1  Leon.  129;  3 
Bulstr.252;  Sid.  428;  1  Mod.  14;  2 
Keb.  561 ;  2  Lev.  194;  3  Keb.  761; 
Hard.  366 

(b)  55  Geo.  3,  c.  184,  "  Lease  granted 
in  consideration  of  a  anm  by  way  of 
fine,  premium,  &c,  paid  for  the  same, 
without  any  yearly  rent,  or  with  any 
yearly  rent  under  20/.,  the  same  duty  as 
for  the  conveyance  on  the  sale  of  lands 
for  a  sum  of  money  of  the  same  amount ;" 
(An  ad  valorem  duty :  where  the  pur- 
chase-money ahall  amount  to  20/.,  and 
not  to  50/.,  duty,  ft,  Tit.  Conveyance.) 


"  Lease  of  any  lands,  &c,  at  a  yearhr 
rent  without  any  fine,  premium,  &c' 
(an  ad  valorem  duty ;  al>ove  20/.,  and 
under  100/.,  duty,  1/.  10*.)  "  Lease 
granted  in  consideration  of  a  fine,  pre- 
mium, &c,  and  also  of  a  yearly  rent 
amounting  to  20/. ;  both  the"  ad  valorem 
duties  payable  for  a  lease  in  considera- 
tion of  a  fine  only,  and  for  a  lease  in 
consideration  of  a  rent  only  of  the  same 
amount.  Lease  of  any  kind  not  other- 
wise charged,  duty,  1/.  15*." 
(c)  See  Boone  v.  Mitchell,  1R« 
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lease,  and  as  such,  would  fall  within  the  fourth  class,  as  not  being  otherwise  Omtmon  Plw. 
charged  in  the  schedule;  and  in  that  case  the  stamp  is  not  sufficient. 

.  Tindal,  C.  J. — Assuming  that  the  document  in  question  ranges  within  the 
description  of  a  lease  cited  from  Bacon'*  Abridgment,  the  question  then  is, 
how  does  it  range  within  the  provisions  of  the  Stamp  Act  ?  The  first  head  in 
the  schedule  that  relates  to  leases,  speaks  of  a  "  lease  granted  in  consideration 
of  a  sum  by  way  of  fine,  or  premium  paid  for  the  same,  without  any  yearly 
rent ;"  if  there  were  no  other  clause,  should  we  have  any  difficulty  in  deciding 
this  question  ?  Then  it  is  admitted  that  this  document  does  not  fall  within 
the  two  next  clauses;  but  it  is  contended  that  it  comes  within  the  last,  "  as 
a  lease  not  otherwise  charged :"  but  I  am  of  opinion  that  it  does  range  within 
the  first  class ;  and  then,  looking  back  to  the  title  Conveyance,  to  which  the 
schedule  refers  as  to  this  class  of  leases,  we  find  that  the  stamp  affixed, 
regard  being  had  to  the  amount  of  the  purchase-money,  is  sufficient. 

The  other  judges  concurred. 

Rule  refused. 


Read  v.  Croft.  Abu  14 

ASSUMPSIT against  the  acceptor  of  a  bill  of  exchange.     Plea,  that,  after  To  a  plea  of 

the  bill  became  due,  the  defendant  had  petitioned  the  Insolvent  Court,  discharge 

and  had  been  duly  discharged.     Replication,  that  the  plaintiff  had  no  notice  solvent  Act,  a 

of  the  petition,  and  that  he  was  resident  within  the  United  Kingdom,  and  ^j^W* 

might  have  had  such  notice.     Demurrer.  had  no  notice 

of  the  de- 
fendant's filing 

James,  for  the  demurrer,  contended  it  was  not  incumbent  on  a  prisoner  to  »  petition,  Ac, 
give  any  notice  under  the  Insolvent  Act  (a);  the  40th  section  requires  a         U 
prisoner,  within  fourteen  days  after  filing  his  petition,  to  deliver  in  a  sche- 
dule of  debts,  property,  &c,  and  by  the  42d  section  (b),  the  duty  of  giving 
notice  was  imposed  upon  the  Court;  and  it  cannot  be  inferred  that  they  have 
not  done  their  duty. 

Humfrey,  contrd.— The  Act  releases  a  debtor  only  from  those  debts  of 

(a)  7  Geo.  4,  c.  57.    This  Act  would  dule    of  such  prisoner,   and  resident 

have  expired  on  the  1st  of  June,  1829,  within  the  United  Kingdom,  and  whose 

hot  was  continued  from  time  to  time,  debts  shall  amount  to  the  sum  of  5/., 

It  is  now  superseded  by  1  &  2  Vict.  c.  and  to  be  inserted  in  the  London  Ga- 

110.  zette,  and  also  in  such  other  newspapers 

(6)  Enacting,  that  "  The  Court  shall  as  the  said  Court  shall  direct" 
cause  notice  of  the  filing  of  every  peti-  By  the  General  Order  promulgated 

tion  and  schedule,  and  of  the  time  and  by   the  Insolvent  Court,    13th   June, 

place  appointed  for  hearing  the  matters  1826,  $  14,  the  manner  of  giving  tiotice 

of  such   petition  and  schedule,  to  be  to  creditors  is  pointed  out,  and  $  15 

men,  by  such  means  as  the  Court  shall  describes  the  manner  in  which  proof  of 

direct,  to  the  creditor  at  whose  suit  any  notice  shall  be  given.     See  Warrants 

such  prisoner  shall  be  detained,  and  to  lnsolv.  Act,  pp.  89,  91. 
the  other  creditors  named  in  the  ache- 
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Common  Pleat. 


which  notice  has  been  given ;  by  section  60  (c),  if  a  party  who  has  been 
discharged  under  the  Act  is  arrested  a  second  time,  he  may  go  before  a  judge 
and  obtain  his  discharge,  but,  in  order  to  do  so,  he  must  shew  that  notice  was 
duly  given.  The  defendant  says  he  was  "  duly  discharged;"  and  if  the 
plaintiff  had  merely  taken  issue  on  that  plea,  he  would  only  have  put  in  issue 
the  fact  of  the  adjudication,  Andrews  v.  Pledger  (d).  The  plaintiff  wishes 
to  raise  the  issue  that  there  has  been  a  false  description  of  his  debt  in  the 
defendant's  schedule ;  and  the  replication  would  raise  that  question. 


Tindal,  C.  J. — It  appears  to  me  that  the  42d  section  is  only  directory  to 
the  Insolvent  Court,  and  that  it  does  not  make  the  giving  notice  a  condition 
precedent  to  the  prisoner's  discharge.  The  replication  here  does  not  even 
allege  that  the  plaintiff  did  not  know  of  the  defendant's  petition.  He  might 
easily  have  replied  that  the  debt  was  not  duly  inserted  in  the  schedule ;  and 
if  that  is  the  issue  which  he  wishes  to  raise,  we  will  give  him  leave  now  to 
amend  his  replication  accordingly,  on  payment  of  costs. 

Leave  to  amend. 


(c)  Enacting,  that  "  no  person  who 
shall  have  become  entitled  to  the  be- 
nefit of  this  Act  ty  any  such  adjudica- 
tion, shall  he  imprisoned  for  any  debt 
with  respect  to  which  such  person  shall 
have  become  bo  entitled,  but  upon  every 
arrest  for  any  such  debt,  it  shall  be  lawful 
for  any  judge  of  the  Court  from  which 
any  process  shall  have  issued  in  respect 
thereof,  upon  proof  made  to  his  satis- 
faction that  the  cause  of  such  arrest  is 


such  as  hereinbefore  mentioned,  to  re- 
lease such  prisoner  from  custody,  unless 
it  shall  appear  to  such  judge,  upon  in- 
quiry, that  such  adjudication  was  made 
without  due  notice,  where  notice  is  by 
this  Act  required,  being  given  to  or 
acknowledged  by  the  plaintiff,  or  by  him 
dispensed  with." 
T<Q  4  C.  &  P.  274;  Moo.  &  Malt 


Nov.  15. 


Jackson  and  another  v.  Galloway. 


y^flqri*.  The     ASSUMPSIT.    The  declaration  stated,  that  on  the  2d  of  December,  1834, 
stated  that,  by  hy  a  charter-party  made  between  certain  persons  trading  under  the 

made^^he*     firm  of  Gm  **  Jackson  $  Son8>  on  tehalf  of  the  owners  of  the  ship  called 

SdDe^it 

was  agreed,  between  the  plaintiffs  and  defendant,  that  a  ship,  belonging  to  the  former,  then  at 
P.,  should,  with  all  convenient  speed,  sail  to  C,  and  there  take  in  a  cargo  of  coals  and  iron, 
and  proceed  therewith  to  A.,  "  forty  running  days  to  be  allowed  for  loading  the  ship  atC. 
and  unloading  at  A.,  to  commence  cm  the  16&  Dec.,  and  ten  days  on  demurrage,  over  and  above 
the  said  laying  days,  at  11.  per  day ;"  that  afterwards,  on  the  2d  Dee.,  the  ship  then  being  at 
P.,  by  and  with  the  consent  of  the  plaintiff s  and  defendant,  and  at  the  request  of  the  defendant,  the 
ship  remained  at  P.  till  the  17th  Dec.,  for  the  purpose  of  taking  in  the  cargo  of  coals,  instead 
of  being  loaded  therewith  at  C. ;  thai  the  ship  arrived  at  C.  on  the  18th  Jam.,  and  there  re* 
mained  taking  in  her  cargo  of  iron  till  the  2d  Feb..  when  she  set  sail  for  A.  Breath,  that 
defendant  kept  the  ship  at  C.  twenty  days  over  and  above  the  lay-days  and  days  of  demurrage 
mentioned  in  the  charter-party,  and  would  not  pay  demurrage  in  respect  thereof.  The 
jury  found  that  the  ship  remained  at  P.  for  the  purpose  of  taking  in  the  coals,  at  the 
request  of  the  plaintiff*,  and  vith  the  consent  of  the  defendant,  and  gave  the  nlaintitls  a  verdict  for 
the  extra  twenty  days  the  ship  was  detained  at  C.  >— Held,  first,  that  this  finding  supported  the 
bsue ;  secondly,  that  the  substitution  of  P.  for  C,  sa  the  place  where  the  coals  were  to  be 
shipped,  wss  a  new  agreement,  varying  the  original  contract  as  to  the  place  of  loading,  but 
that  the  contract  remained  unaltered  as  to  the  number  of  lent  and  running  done,  and  therefor*, 
that  the  jury  were  right  in  allowing  for  the  twenty  extra  days.    . 
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The  City  of  Rochester,  then  at  Pembroke,  and  the  defendant,  charterer  of  Common  Pl«u. 
the  said  ship,  it  was  mutually  agreed  that  the  ship  should,  with  all  convenient 
speed,  sail,  and  proceed  to  Cardiff',  or  so  near,  &c,  and  there  load  from  the 
factors  of  the  merchant,  about  400  tons  of  iron,  which  the  merchant  bound 
himself  to  ship,  together  with  150  tons  of  coals,  but  not  exceeding  what  she 
could  reasonably  stow  and  carry,  over  and  above  the  tackle,  &c,  and  being 
so  loaded,  should  therewith  proceed  to  Alexandria,  or  so  near,  &c,  and 
deliver  the  same  on  payment  of  freight,  &c,  forty  running  days  to  be  allowed 
the  said  merchant  (if  the  ship  was  not  sooner  despatched),  for  loading  the 
ship  at  C,  and  for  unloading  at  A.,  to  commence  on  the  16th  then  instant, 
cease  when  loaded  and  dispatched,  recommence  on  arrival  at  A.,  and  finally 
cease  when  unloaded  ;  and  ten  days  on  demurrage  over  and  above  the  said 
laying  days,  at  ll.  per  day.     And  the  said  charter-party  being  so  made  as 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  in  consideration 
thereof,  Ac,  (promise  by  defendant  to  perform).     Averment,  that  after  the 
making  of  the  promise  of  the  defendant,  to  wit,  on  the  2d  of  December,  1834, 
the  ship  then  being  at  P.,  by  and  with  the  consent  of  the  plaintiffs  and  the  de- 
fendant, and  at  the  request  of  the  defendant,  remained  at  P.  for  the  purpose  of 
receiving  on  board  a  certain  quantity  of  coals,  part  of  her  cargo  for  the  intended 
T°y*ge>  in  lieu  and  instead  of  the  ship  being  loaded  with  such  coal  as  afore- 
said at  C,  as  in  the  charter-party  mentioned.     That  the  ship  did,  with  the 
consent  and  at  the  request  of  the  defendant  as  aforesaid,  receive  on  board  at 
P.  divers  large  quantities  of  coal  as  aforesaid ;  and  in  so  doing,  and  without 
any  default  or  neglect  on  the  part  of  the  plaintiffs  in  that  behalf,  was,  for 
the  purpose  aforesaid,  kept  and  detained  by  the  defendant  at  P.,  from  the 
day  and  year  last  aforesaid,  until  the  17th  of  December,  in  the  year  last  afore- 
said.   That  the  defendant  did  dispense  with  and  discharge  the  plaintiffs  from 
performing  that  part  of  the  charter-party  which  relates  to  the  sailing  of  the 
ship  with  all  convenient  speed,  as  in  the  charter-party  mentioned,  from  P.  to  C, 
up  to  and  until  the  time  the  ship  had  finished  and  completed  the  loading  of  the 
coals  on  board  thereof  at  P.,  and  being  so  loaded,  that  afterwards,  to  wit,  &c., 
the  ship  did,  with  all  convenient  speed,  proceed  and  sail  to  C,  and  afterwards, 
to  wit,  on  the  18th  of  January,  1835,  arrived  at  C,  and  was  then  ready  to 
receive,  and  did  receive  on  board  the  residue  of  the  cargo  in  the  charter-party 
mentioned,  from  the  factors  of  the  defendant,  and  afterwards,  to  wit,  on  the 
2d  of  February,  1835,  the  loading  of  the  ship  being  then  completed  and 
finished,  and  the  ship  being  ready  to  proceed  on  the  said  voyage,  of  which  the 
defendant  then  had  notice ;  the  defendant,  not  regarding  his  promise,  kept 
and  detained  the  ship  at  C.  for  the  space  of  twenty  days  over  and  above  the 
lay  days  and  the  ten  days  of  demurrage  in  the  charter-party  mentioned, 
whereby  the  plaintiffs  were  put  to  great  cost,  &c,  to  wit,  Ac,  in  and  about 
the  maintaining  the  master  and  mariners  of  the  ship  for  the  said  period,  and 
lost  and  were  deprived  of  the  use  of  the  ship  and  all  profit  thereof  for  the 
period  aforesaid,  and  whereby  a  large  sum,  to  wit,  &c,  became  due  and  pay- 
able to  the  plaintiffs  for  the  said  demurrage  at  C,  for  the  days  of  demurrage 
in  the  charter-party  mentioned.     That  the  ship  afterwards,  to  wit,  on  the  19th 
of  February,  in  the  year  last  aforesaid,  being  fully  laden  and  despatched 
by  the  defendant,  proceeded,  with  the  cargo  on  board,  to  A.,  and  after- 
wards, to  wit,  on  the  10th  of  July,  in  the  year  last  aforesaid,  arrived  there, 
*nd  afterwards,  to  wit,  on  the  13th  of  July,  in  the  year  last  aforesaid,  was 
vol,  h  2  F 
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Cmmpn  Pleas,    ready  to  unload  the  cargo,  of  which  the  defendant  then  had  notice.    That  the 
Jackson       defendant,  further  disregarding  his  promise,  kept  and  detained  the  ship  after 
»•  she  was  so  ready  to  unload  as  last  aforesaid,  and  after  such  notice  as  last 

aforesaid,  a  further  space  of  time,  to  wit,  thirty  days  over  and  above  the  lay 
days  and  the  ten  days  of  demurrage  in  the  charter-party  mentioned,  whereby 
the  plaintiffs  were  put  to  a  further  great  cost,  &c.  That  the  defendant,  further 
disregarding  his  promise,  did  not  nor  would  pay  the  plaintiffs  the  said  sum, 
&c.,  so  due  and  payable  for  the  demurrage  of  the  ship  at  C,  but  hath  hitherto 
wholly  neglected,  &c. 

There  were  also  counts  for  general  average  for  freight ;  fbr  the  hire  of 
vessels ;  for  money  paid,  and  for  money  due  on  an  account  stated. 

Pleat :  first,  to  the  whole  declaration,  non-assumpsit 
»  Second  (a),  as  far  as  relate  to  the  claim  for  demurrage,  that  the  defendant 
did  not  consent  and  request  that  the  ship  should  remain  at  P. 

Third,  that  the  ship  was  not  detained  or  kept  by  the  defendant  at  P., 
for  the  purpose  mentioned. 

Fourth,  that  the  defendant  did  not  dispense  with  or  discharge  the  plain- 
tiffs from  performing  that  part  of  the  charter-party  which  relates  to  the 
sailing  of  the  ship  with  all  convenient  speed  from  P.  to  C,  up  to  and 
until  the  time  the  ship  had  finished  and  completed  the  loading  of  the  coals  on 
board  at  P. 

Fifth,  that  the  ship,  being  so  loaded  with  coals,  did  not,  with  all  convenient 
speed,  sail  and  proceed  to  C. 

Sixth,  that  the  ship 'was  not  at  C,  on  the  10th  of  January,  1835,  ready 
to  receive  on  board  the  residue  of  the  cargo  from  the  (actors  of  the  de- 
fendant. 

Seventh,  that  the  defendant  did  not  detain  or  keep  the  ship  at  C.  any  part 
of  the  time  over  and  above  the  lay  days  and  the  ten  days  of  demurrage. 

Eighth,  as  to  the  keeping  and  detentiotr  of  the  ship  at  A,  that  the  defend- 
ant did  not  keep  or  detain  the  ship  after  she  was  ready  to  unload  the  cargo, 
and  after  notice  oyer  and  above  the  lay  days  and  days  of  demurrage. 

Upon  these  pleas  issues  were  joined. 

Ninth,  as  to  the  demurrage,  so  far  as  the  same  relates  to  the  running 
days  to  be  allowed  for  loading  the  ship  at  C,  and  for  unloading  at  A., 
that  before  the  arrival  of  the  ship  at  C,  disputes  arose  between  the 
plaintiffs  and  defendant  as  to  the  time  from  which  the  running  days  were  to 
commence,  and  the  defendant,  on  several  occasions,  before  the  arrival  of  the 
ship  at  C,  expressed  to  the  plaintiffs  his  doubts  as  to  the  propriety  of  a  par- 
ticular day  being  specified  in  the  charter-party  as  to  the  period  from  whence 
the  running-days  were  to  commence,  and  thereupon  afterwards,  and  before 
the  arrival  of  the  ship  at  C,  to  wit,  on  the  14th  of  December,  1884,  it  was 
mutually  agreed,  by  and  between  the  plaintiffs  and  defendant,  that,  in  order 
that  the  defendant's  objections  might  be  removed,  the  terms  of  the  charter- 
party,  as  to  the  time  when  the  running  days  were  to  commence,  should  be 
altered  by  inserting  in  the  charter-party,  after  the  words,  "or  three  days 
after  the  16th  instant,'9  the  following  words :  "  or  three  days  after  the  ship's 
arrival  at  Cardiff?  And  the  plaintiffs  then,  in  pursuance  of  the  agreement, 
did  alter  the  terms  of  the  charter-party  as  to  the  time  when  the  running  days 

s  (a)  This  and  the  subsequent  pleas  were  pleaded  to  the  first  count  only. 
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were  to  commence,  by  inserting  in  the  part  of  the  charter-party  signed  by  Common  PUat 
G.  L.  Jackson  4*  Son*,  on  behalf  of  the  plaintiff,  after  the  words  "  to  com- 
mence, Ac.,"  the  following  words:  "or  three  days,  &c."  And  the  plaintiffs 
then  accepted  the  charter-party  so  altered,  in  substitution  and  satisfaction  of 
and  for  the  charter-party  in  the  first  count  mentioned ;  that  the  ship  did  not 
arrive  at  C.  until  the  9th  of  January,  1835,  and  that  the  defendant  did  load 
the  ship  at  C,  and  afterwards  unload  at  A.,  and  that  he  did  not  detain  the 
ship  beyond  the  space  of  forty  running  days,  calculated  upon  the  terms  last 
aforesaid. 

Replication,  de  injuria. 

(There  were  other  pleadings,  not  material  to  the  question  before  the  Court.) 

At  the  trial  before  Tindal,  C.  J.,  at  the  London  Sittings  after  last  Hilary 
Term,  it  appeared  that,  on  the  2d  of  December,  1834  (the  day  on  which  the 
charter-party  was  made),  the  vessel  was  at  Pembroke  ;  at  that  time  she  had 
not  quite  unloaded  a  cargo  of  timber;  she  remained  there  until  the  16th  of 
December  (the  day  mentioned  in  the  charter-party  for  the  commencement 
of  the  loading  at  Cardiff),  and  from  thence  till  the  26th,  taking  in  her  cargo 
of  coals ;  on  the  10th  of  January,  she  arrived  at  Cardiff,  where  she  remained 
till  the  19th  of  February,  taking  in  her  cargo  of  iron.  It  further  appeared 
that,  while  the  cargo  was  being  loaded  at  Pembroke,  a  discussion  arose  between 
the  parties  as  to  the  necessity  of  altering  the  time  mentioned  for  the  com- 
mencement of  the  running  days,  and  the  place  where  the  coals  were  to  be  loaded. 
The  Chief  Justice  left  it  to  the  jury  to  say  whether  the  defendant  consented  to 
the  ship's  remaining  at  P.  to  be  loaded  with  coals,  instead  of  being  so  loaded 
at  C.  The  jury  returned  a  verdict  for  the  plaintiff  on  all  the  issues,  damages, 
170/. :  and  expressly  found  that  it  was  at  the  plaintiff1*  request,  and  by  the 
defendants  consent,  that  the  ship  remained  at  P.  to  be  loaded  with  coals. 

Tal/ourd,  SerjC,  in  Easter  Term,  obtained  a  rule  nisi  for  reduction  of  the 
damages,  or  for  a  new  trial,  on  the  ground  that  the  Chief  Justice  ought  to 
have  left  it  to  the  jury  to  say  whether  there  was  any  agreement  that  the 
defendant  was  to  be  charged  for  the  time  at  Cardiff,  and  also  whether,  in  the 
terms  of  the  issue,  the  ship  was  to  remain  at  Pembroke,  with  the  consent  of 
the  defendant,  and  at  his  request/  and  that  the  finding  of  the  jury  upon  this 
point  did  not  support  the  issue. 

Wilde,  Serjt.,  on  a  former  day  in  this  term,  shewed  cause :  he  contended 
that  the  question  was  properly  led  to  the  jury,  and  that  their  finding  sub- 
stantially supported  the  issue;  the  real  question  being,  whether  there  had 
been  a  variation  from  the  terms  of  the  charter-party  as  to  the  place  where 
the  coals  were  to  be  loaded,  by  the  consent  of  both  parties ;  and  the  jury 
found  in  the  affirmative.  The  charter-party  was  therefore  to  be  read  as  if 
Pembroke  had  been  substituted  for  Cardiff  as  the  port  of  loading,  but  the 
lay-days  would  still  be  calculated  from  the  16th  of  December,  at  whichever 
place  the  ship  took  in  her  cargo.  The  defendant  having  taken  the  ship  into 
hja  service,  by  loading  part  of  the  cargo  at  Pembroke,  is  precluded  from 
denying  the  plaintiff's  right  to  recover  in  respect  of  the  time  she  was  detained 
there;  Mavelock  v.  Geddes  (a). 

(a)  10  Ea.  555. 
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Common  Pleat,    became  bankrupt,  and  within  two  calendar  months  before  the  issuing  of  the 
^^g      fiat  against  him,  the  said  A.  G.  R.,  under  which  the  plaintiffs  are  assignees. 
-I-  —      Verification. 

Rejoinder,  that  A.  G.  R.  did  not,  nor  did  the  plaintiffs  at  any  time  tender 
or  offer  to  pay  to  the  defendant  the  advances  of  money  in  the  plea  mentioned 
or  any  part  thereof,  and  the  same  remain  and  are  wholly  unsatisfied  and 
unpaid  to  the  defendant.     Verification. 
Demurrer  Bad  joinder. 

Tomlinson,  in  support  of  the  demurrer. — The  question  is,  whether  a  pledge 
of  goods  by  a  trader,  as  a  security  for  an  advance  of  money,  made  within  two 
months  before  the  issuing  of  &fiat,is  protected,  so  as  to  give  the  pawnee  a  title 
against  the  assignees.  The  general  title  of  the  assignees  relates  back  to  the 
act  of  bankruptcy,  and  all  transactions  after  the  bankruptcy  are  void  against 
them,  unless  they  are  either  affirmed  by  them  (which  is  not  the  case  here, 
as  they  have  brought  trover  (a),  or  unless  they  are  within  the  protection  of 
the  81st  or  82d  section  of  the  Bankrupt  Act  (o),  Hill  v.  Farnell  (c).  As  the 
present  transaction  took  place  within  two  months  before  the  issuing  of  the 
fiat,  it  is  not  protected  by  the  81st  section;  and  the  82d  applies  only  to 
payments,  but  this  is  a  case  of  loan  upon  security ;  and  Cannon  v.  Dt- 
new  {d)  has  expressly  decided  that  such  a  case  is  not  within  that  section. 
The  cases  in  which  it  has  been  decided  that  sales  were  protected  by  the  82d 
section,  such  as  Hill  v.  Farnell,  Cash  v.  Young  (e),  have  proceeded  upon 
the  ground  that  the  payment  which  accompanied  the  sale  would  not  be  "  pro- 
tected/' within  the  meaning  of  the  Act,  unless  the  sale  were  validated ;  but 
that  principle  cannot  apply  here,  where  there  is  no  payment  at  all. 

Hoggin*,  contrd. — The  object  of  the  legislature  was  to  protect  all  bond 
fide  money  transactions,  although  occurring  within  two  months  before  the 
issuing  of  &  fiat  The  47th  section  entitles  bond  fide  creditors  to  prove,  and 
the  50th  section  enables  mutual  debts  and  credits  to  be  set  off  against  one 
another ;  in  both  cases,  notwithstanding  a  secret  act  of  bankruptcy  may  have 
been  committed;  now,  this  is  a  credit  given  by  each  party.    In  Willie  v. 

(a)  See  Smith  v.  Hodgson,  4  T.  R.  bankrupt  (such  payment  not  being  a 
211.  fraudulent  preference),  shall  be  deemed 

(b)  6  G.  4,  c.  1 6,  s.  81 ,  enacts, "  that  all  valid,  notwithstanding  any  prior  act  of 
conveyances  by,  and  all  contracts  and  bankruptcy,  and  all  payments  really 
other  dealings  and  transactions  by  and  and  bond  fide  made  to  any  bankrupt 
with  any  bankrupt,  bond  fide  made  and  before  the  issuing  of  the  commission, 
entered  into  more  than  two  calendar  shall  be  valid  notwithstanding  any  prior 
months  before  fhe  issuing  of  the  com-  act  of  bankruptcy,  and  such  creditor 
mission,  shall  be  valid,  notwithstanding  shall  not  be  liable  to  refund  the  same  to 
aov  prior  act  of  bankruptcy:  pro-  the  assignees,  provided  the  person  so 
vided  the  person  so  dealing  with  such  dealing  with  the  bankrupt  had  not*  aft 
bankrupt  had  not,  at  the  time  of  such  the  time  of  such  payment  by  or  to  such 
conveyance,  contract,  dealing  or  trans-  bankrupt,  notice  of  any  act  of  bank- 
action,  notice  of  any  prior  act  of  bank-  ruptcy." 
ruptcy ;"  sec.  82  enacts,  "  that  all  pay-  (c)  9  B.  &  C.  45. 
ments  really  and  bond  fide  made  by  any  (d)  10  Bing.  293 ;  3  Mo.  &  S.  761. 


bankrupt   before  the    issuing  of  the         (ej  2  B.  &  C.  413 ;  3  D,  &  R.  652. 
commission,  to  any  creditor  of  such 


(c)9R, 
(<0  10  Bi 
(e)  2  B.  i 


MICHAELMAS  TERM,  1838.  415 

The  Bank  of  England  (/),  it  was  held,  and  indeed  the  contrary  was  not  con-  GmmtmPUa*. 
leaded  for,  that  the  assignees  could  not  recover  from  the  Bank  the  amount 
of  a  bank  post  bill  changed  by  a  banker,  a  bond  fide  holder  for  value,  after  the 
act  of  bankruptcy,  but  without  notice,  and  by  him  paid  into  the  Bank.   That 
was  the  mere  case  of  the  exchange  of  a  bill  for  money,  and  the  banker  may 
be  said  to  have  bought  the  money  with  the  bill. — [Tindal,  C.  J. — That  would 
be  rather  a  strong  metaphor.] — It  is  a  money  transaction,  and  ends  in  one,  as 
does  the  transaction  in  this  case.    The  brokers  in  the  City  are  in  the  habit  of 
depositing  bills  upon  advances  to  a  large  amount,  and  it  would  be  of  the  most 
serious  consequences  to  commerce  if  it  should  be  held  that,  owing  to  a  pre- 
vious secret  act  of  bankruptcy,  such  transactions  were  invalid.    If  a  man 
lends  money,  he  may,  in  one  sense,  be  said  to  pay  it  over.— [Tindal,  C.  J.— 
Unless  terms  are  to  lose  their  ordinary  signification,  a  loan  cannot  be  called 
a  payment] — This  is  the  case  of  the  advance  of  money  upon  a  deposit  of 
goods;  in  Willie  v.  The  Bank  of  England,  it  was  an  advance  of  money  upon 
the  deposit  of  a  bill,  for  as  in  that  case  the  bankrupt  had  endorsed  the  bill 
after  an  act  of  bankruptcy,  it  could  only  amount  to  a  deposit  in  law. — [Bo- 
eanquet,  J.—- The  same  argument  would  hold  in  the  case  of  a  sale  of  goods 
after  an  act  of  bankruptcy,  for  the  bankrupt  has  lost  his  property  in  them  if 
a  fiat  afterwards  issues  upon  such  act  of  bankruptcy.] — The  bankrupt  Acts  are 
of  a  highly  remedial  nature,  and  the  Courts  have  always  given  them  a  liberal  con- 
struction ;  Ashley  v.  Kell(g).  In  Cannon  v.  Denew,  it  was  not  found  that  the 
money  was  advanced  bond  fide,  which  is  admitted  upon  this  record.  In  Wood- 
bridge  v.  Swann  (A),  A.,  after  the  bankruptcy  of  his  partner,  /?.,  believing  the 
firm  to  be  solvent,  paid  in  partnership  money  to  C,  their  banker,  to  meet  their 
current  engagements,  and  the  money  was  so  applied :  A.  afterwards  became 
bankrupt :  it  was  held  that  the  payment  was  valid,  and  that  C.  was  not  liable 
for  the  amount  to  the  assignees  of  B.  and  A.    So  in  Shaw  v.  Bailey  (t),  A., 
after  a  secret  act  of  bankruptcy,  bought  goods  of  B.,  to  be  paid  for  at  a  future 
day ;  on  that  day  A,  delivered  to  C.  undue  bills  for  the  amount,  requesting 
C.  to  pay  B.  for  the  goods.     G.  discounted  the  bills,  and  paid  B.  by  a  cheque 
on  his  bankers,  and  it  was  held  that  this  payment  was  protected  under  the 
82d  section.— [Boeanquet,  J.— That  was  a  case  of  payment,  and  therefore, 
came  within  the  very  words  of  the  Act.] — But  the  contract  as  well  as  the 
payment  were  after  the  bankruptcy.    In  this  case,  the  bankrupt  has  the  de- 
fendant's money,  and  he  has  a  right  to  insist  upon  his  lien,  which  is  all  he 
claims;  Dixon  v.  Puree  (j).     In  Ex  parte  Preecot  (k),   a  debtor  to  the 
bankrupt  upon  a  bond  not  then  due,  was  allowed  to  set-off  a  simple  contract 
debt  due  from  the  bankrupt  under  the  5th  G.  2,  c  30,  as  being  a  case  of 
mutual  credit ;  the  defendant  here  is  just  as  much  entitled  to  his  set-off— 
[Tindal,  C.  J. — This  is  an  action  of  trover,  in  which  there  can  be  no  set-off] 
— In  Olive  v.  Smith  (/),  it  was  decided,  that  if  a  person  trusted  his  creditor 
with  that  which  might  become  productive  of  value,  the  creditor  might  retain 
his  debt  out  of  the  proceeds  of  the  thing  intrusted  to  him,  and  only  pay  the 
balance      The  case  was,  that  A.,  a  merchant,  employed  B.9  a  broker,  to  effect 

(/)  1  Har.  &  Wol.  620;  4  A.  fe  E.         (i)  4  B.  &  Ad.  801 ;  1  N.  &  M.  751. 
21 ;  *  N.  &  M.  478.  (j)  Peake  Add.  Ca.  187. 

(*)2Stra.l207.  (*) 


(?)  2  Stra.  1207.  (*)  1  Atk.  230. 

(A)  4  B.  &  Ad. 633;  1  N.  &  11724.         (0  3  Taunt. 56. 
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Common  Pleat,  policies  and  sell  goods,  and  trusted  him  with  the  possession  of  the  policies : 
A.9  being  indebted  to  B.  for  premiums  of  insurance,  and  having  obtained  an 
advance  of  money  upon  a  pledge  of  goods,  placed  in  B!s  hands  for  sale,  but 
not  on  those  goods  to  the  exclusion  of  A.'s  general  credit,  became  bankrupt : 
afterwards  a  loss  happened,  and  B.  received  it  from  the  underwriters ;  and 
it  was  held,  that  this  was  a  mutual  credit  within  30  G.  2,  c.  5,  end  that  B. 
might  retain  the  sum  received  for  the  loss,  in  liquidation  of  his  advances,  as 
well  as  of  the  balance  due  for  premiums. — [Bosanquet,  J. — There  the  trans- 
action was  before  the  bankruptcy.] — The  observations  of  Lord  Hardwicke, 
C,  in  Ex  parte  Deeze  (m),  cited  by  Gibbs,  J.,  in  Olive  v.  Smith,  are  very 
strong  in  favour  of  the  defendant.  Lord  Hardwicke  says,  "  it  is  hard  where 
a  man  has  a  debt  due  from  a  bankrupt,  and  has,  at  the  same  time,  goods  of 
a  bankrupt  in  his  hands,  which  cannot  be  got  from  him  without  the  assistance 
of  law  or  equity,  that  the  assignees  should  take  them  from  him  without  satis- 
fying the  old  debt ;  and  therefore  the  clause  in  the  Act  of  5  G.  2,  relating  to 
mutual  credit,  has  received  a  very  liberal  construction ;  and  there  have  been 
many  cases  which  that  clause  has  been  extended  to,  where  an  action  of  account 
would  not  lie,  nor  could  this  Court,  upon  a  bill,  decree  an  account"  These 
observations  fully  apply  to  the  present  case,  in  which  the  defendant  elaims  his 
right  of  set-off.  [Tindal,  C.  J. — Nan  constat  the  defendant  can  ever  sell  the 
goods  deposited  with  him,  how,  then,  can  a  set-off  arise  ?  or  if  it  should,  the 
course  would  be  for  the  commissioners  to  take  an  account  between  the  parties 
under  the  50th  section  of  the  Bankrupt  Act.] — This  is  not  a  mere  loan ; 
it  is  an  advance  of  money  upon  a  security  which  the  defendant  has  a  right 
to  retain  in  his  hands  till  the  advance  is  repaid. 

Tindal,  G.  J. — It  appears  to  me,  that  the  transaction  stated  on  the  face  of 
this  record  does  not  amount  to  a  payment,  within  the  82d  section  of  the 
Bankrupt  Act,  and  therefore  it  is  not  protected.  That  section  professes  to 
protect  "  all  payments  really  and  bond  fide  made  by  or  to  any  bankrupt." 
Now,  the  word  payment,  prima  facie,  denotes  the  liquidation  of  an  antecedent 
debt,  or  of  one  contracted  at  the  same  time,  but  that  definition  would  not 
include  the  present  transaction ;  nor  does  it  rest  merely  on  the  natural  force 
of  the  word  payment,  for,  looking  at  the  8 1st  and  82d  sections  together,  it  is 
clear  that  the  former  is  much  more  extended  in  its  operation,  for  it  includes 
"  all  conveyances  and  all  contracts,  and  other  dealings  and  transactions ;"  but 
the  82d  is,  in  my  opinion,  limited  to  cases  of  payment  between  debtor  and 
creditor,  and  how  can  we  conclude  that  the  term  is  used  otherwise  than  with 
regard  to  that  relation,  when  it  is  said,  in  the  second  part  of  the  section,  that 
"  all  payments  really  and  bond  fide  made  to  any  bankrupt,  shall  be  deemed 
valid,  and  such  creditor  shall  not  be  liable  to  refund  the  same  (*)."  The  present 

Cm)  1  Atk.  228.  payment  of  a  debt,  the  addition  of  the 

(»)  It  is  observable  that  the  first      words  "  to  any  creditor,"  in  the  first 

clause  of  the  82d  section  speaks  of  "  pay-      clause,  would  appear  to  be  unn< 


mentt  made  by  any  bankrupt  to  any  if,  on  the  other  hand,  such  is  not  toe 

creditor"    and   the   second  clause  of  necessary  meaning  of  the  word,  but  if 

"payments  made    to  any  bankrupt'1  it  is  capable  of  a  more  extended  meaning, 

(without  adding  the  relative  words  by  the  legislature  would  appear  to  have  so 

any  debtor.)     Now,  if  the  word  pay-  adopted  it  in  the  second  clause;  and 

menty  ex  vi  termini,  is  limited  to  the  that  some  distinction  was  intended  is 
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case,  therefore,  not  being  a  payment  in  respect  of  a  debt,  I  come  to  the  con* 
elusion  that  it  is  not  protected  by  the  82d  section.  The  defendant,  as  a 
creditor,  may  prove  his  debt,  and  stand  pari  passu  with  the  other  creditors. 
This  is  a  transaction  or  dealing  with  the  bankrupt,  as  it  appears  to  me,  which 
would  fall  expressly  within  the  protection  of  the  81st  section,  if  it  were  not 
that  the  period  of  two  months,  to  which  that  protection  is  confined,  has 
elapsed,  and  being  so  expressly  within  the  81st  section,  it  would  be  a 
strange  conclusion  to  hold  it  to  be  also  within  the  82d.  Suppose  a  case  in 
which  there  was  a  regular  conveyance  of  property  instead  of  a  mere  deposit ; 
bat  would  be  clearly  within  the  81  st  section,  and  surely  the  creditor  is  not  to 
be  in  abetter  condition  because  there  has  been  no  such  regular  conveyance. 

Vaughan,  J.,  concurred. 

Bosanqubt,  J. — The  question  is,  whether  the  defendant  is  entitled  to 
retain  these  goods  against  the  assignees  ;  and  that  will  depend  upon  whether 
the  transaction,  whatever  it  may  be  called,  between  the  defendant  and  the 
bankrupt,  is  within  the  protection  of  the  82d  section,  as  it  is  clearly  not 
within  the  81st  Now  this  is  a  case  of  a  loan  of  money  upon  a  security,  and 
Cannon  v.  Denew  has  already  decided  that  such  a  case  is  not  within  the  82d 
section,  nor,  as  it  appears  to  me,  can  there  be  any  set-off  here  under  the  50th 
section,  as  the  property  remains  in  specie  in  the  defendant's  hands. 

Coltman,  J. — I  think  this  case  is  perfectly  free  from  doubt,  even  if  Cannon 
v.  Denew  had  not  previously  decided  it  It  cannot  be  put  clearer  than  it 
has  been  by  Mr.  Tomlinson.  It  is  a  loan,  and  not  a  payment,  and  the  82d 
section  applies  to  payments  only ;  the  81st  section  is  out  of  the  case,  except 
as  furnishing  a  strong  argument  to  shew  that  the  82d  is  of  a  more  limited 
nature. 

Judgment  for  the  plaintifls. 

net  wholly  improbable,  teeing  that  the  son  so  dealing  with  the  bankrupt  had 

lection  proceeds  to  say  that  "  such  ere-  not,  at  the  time  of  such  payment  by  or 

ditor  (t.  e.,  the  creditor  to  whom   a  to  such  bankrupt,  notice  of  any  act  of 

payment  has  been  made  by  a  bankrupt),  bankruptcy ;"  so  that  it  would  appear 

•hall  not  be  liable  to  refund  the  same,"  that  a  payment  may  include  a  dealing 

and  then  continues,  "  provided  the  per-  other  than  a  strict  payment  of  a  debf 


Wood  v.  Brenton.  a*.*. 

ASSUMPSIT  for  goods  sold.    At  the  trial,  before  the  secondary  for  £on-  Wine  wis  tola 
don,  it  appeared  that  the  plaintiff  was  a  wine-merchant,  and  that  the  JJe  defendant, 
action  was  brought  for  9/.  10*.,  being  the  balance  of  an  account  for  wine  sold,  The  t**116* 
the  sum  in  dispute  being  the  price  of  the  bottles.    The  plaintiff's  traveller  fatte  invoice. 

but  the  defend- 
ant said  lie  wonW  arrange  to  return  them  to  the  plaintiff;  they  were  not,  however,  returned. 
The  plaintiff  hiring  recovered  for  the  amount  of  the  bottles,  the  Court  refuted  to  disturb  the 
▼erdj«t. 
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was  called  as  a  witness,  and  he  stated  that  the  wine  was  sold  at  different 
periods,  and  that  invoices  were  delivered  on  each  occasion,  including  charge", 
for  the  bottles  and  hampers,  as  well  as  the  wine;  (the  invoices  were  not  pro- 
duced.) The  witness  had  received  money  on  account  of  the  invoices,  and  he 
admitted  that  the  defendant  had  said  he  would  arrange  for  the  bottles  to  be 
returned,  and  that  the  plaintiff  might  have  them  if  he  sent  for  them.  The 
bottles,  however,  had  not  been  returned.  The  Secondary  told  the  jury  that, 
though  the  plaintiff  had  not  distinctly  shewn  what  the  contract  was,  they  had 
a  right  to  import  into  the  case  their  knowledge  of  the  custom  of  wine  mer- 
chants.   The  plaintiff  had  a  verdict  for  the  sum  claimed. 

R.  V.  Lee,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi  for  a  nonsuit 
or  a  new  trial,  on  the  ground  of  misdirection. 

Wilde,  Serjt,  now  shewed  cause,  and  R.  V.  Lee  supported  the  rule. 

Tindal,  G.  J. — Although  the  Secondary  may  have  used  an  unguarded 
expression,  his  real  meaning  is  clear ;  and  I  think  there  was  quite  evidence 
enough  to  go  to  the  jury,  from  which  they  might  infer  a  contract  to  pay  for 
the  bottles. 


The  other  judges  concurring, 


Rule  discharged. 


Ab*.  i6.  Ferousson,  assignee  of  Smith,  a  bankrupt,  v.  Norman. 

HHROPER  for  goods  which  had  been  pawned  with  the  defendant,  a  pawn- 
broker. 


A  lien  cannot 
arise  out  of  an 
illegal  contract. 
Where  a  Sta- 
tute enjoins 
certain  things 
to  be  done  as 
preliminaries 
or  accompani- 
ments of  a 
certain  contract, 


The  case  was  referred,  and  had  been  before  the  Court  on  two  former  occa- 
sions ;  on  the  last  of  which  it  was  a  second  time  sent  back  to  the  arbitrator  (a), 
to  find  specifically  whether  or  not,  at  the  various  times  when  the  goods 
(which  were  very  numerous),  were  pawned,  the  defendant  made  the  enquiries 
of  the  party  pawning  as  required  by  the  Pawnbrokers9  Act  (o). 

and  they  are  not  complied  with ;  such  a  contract  is  illegal  and  void,  although  a  penalty  may 
be  imposed  by  the  Act  for  the  non-compliance  with  its  injunctions. 

By  the  6th  section  of  Stat.  39  &  40  6.  3,  c.  99,  every  pawnbroker  advancing  money  upon 
goods  pawned,  shall,  "  before  he  advance  any  money  upon  such  pawn,"  make  entries  in  his 
books  of  certain  facts  "  into  which  he  is  required  to  enouire  before  any  money  shall  be  lent ;" 
by  the  26th  section,  a  penalty  is  imposed  for  every  neglect  to  make  such  entries :—  Held,  that 
such  enquiries  and  entries  are  a  condition  precedent  to  the  validity  of  a  contract  upon  a  pledge 
of  goods  with  a  pawnbroker,  and  therefore,  that  in  the  case  of  non-compliance  with  the  requi- 
sitions of  thjs  Act,  a  pawnbroker  could  not  set  up  a  lien  upon  goods  pawned  with  him. 


(a)  See  4  N.  C.  52;  5  Scott,  304. 

(b)  39  &  40  6. 3,  c.  99.  Sec.  6,  enacts 
(inter  alia),  "that  every  person  who 
■hall  take,  by  way  of  pawn  or  pledge, 
any  goods  whereon  shall  be  lent  any 
sum  exceeding  five  shillings,  shall  forth- 
with and  before  he  shall  or  may  advance 
or  lend  any  money  upon  such  pawn  or 
pledge,  enter  in  a  book  a  description  of 


the  goods  which  he  shall  receive  in 
pawn ;  and  also  the  sum  to  be  advanced 
or  lent  thereon,  with  the  day  of  the 
month  and  year  on  which,  and  the  name 
of  the  person  by  whom,  such  goods  are 
so  pawned,  and  the  name  of  the  street 
and  the  number  of  the  house,  if  the  same 
shall  be  numbered,  where  such  person 
shall  abide,  and  whether  such  person  it 
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The  arbitrator  now  found  that  the  goods  were  pawned  with  the  defendant,  Common  riea* 
as  a  pawnbroker;  that  the  goods  pawned  on  each  occasion  were  above  the 
value  of  5/.  respectively ;  that  in  no  one  instance  was  the  bankrupt's  real 
name  inserted,  either  in  the  defendant's  books  or  on  the  tickets  j  that,  in  all 
but  two  cases,  the  defendant  had  made  the  requisite  enquiries,  but  in  these 
two  cases  he  had  not ;  that  the  duplicates  delivered  by  the  defendant  had 
only  the  address  of  "  Pimlico?  as  the  residence  of  the  bankrupt,  but  that 
he  had  informed  the  defendant  he  did  not  live  in  any  street;  and  that,  in 
several  instances,  there  was  no  entry  of  the  letter  "L,"  or  "fi,"  in  the 
books  or  on  the  tickets. 


Bar  stow,  for  the  plaintiff! — These  omissions  on  the  part  of  the  defendant, 
are  sufficient  to  entitle  the  plaintiff  to  maintain  the  action.  The  defendant 
has  been  guilty  of  a  breach  of  duty,  imposed  by  the  6th  section  of  the  Act, 
and,  by  reason  of  such  breach,  he  has  no  lien  upon  the  goods.  It  may  be  ad- 
mitted there,  is  no  clause  in  the  Act  which  says  that  non-compliance  with  its  re* 
quisitions  shall  make  the  pledge  void ;  but  such  is  the  legal  effect  of  the  Act. 
The  6th  section  says  that  the  pawnbroker,  before  he  advance  any  money 
upon  a  pledge,  shall  make  the  enquiries  and  entries  specified.  It  may  be 
said  that,  by  the  26th  section,  a  pawnbroker,  not  complying  with  the  requisi- 
tions of  the  Act,  is  liable  to  certain  penalties,  but  such  penalties  implies  a 
prohibition,  BartUtt  v.  Finer  (c).  The  object  of  the  Act  is  in  furtherance 
of  public  policy,  and  not,  as  may  be  contended,  merely  to  increase  the 
revenue ;  though  where  a  contract  is  prohibited,  either  expressly  or  by  im- 


a  lodger  in,  or  keeper  of,  such  house,  by 
using  the  letter  4L,'  if  a  lodger,  and 
the  letter  '  H,'  if  a  housekeeper ;  and 
also  the  name  and  place  of  abode  of  the 
aimer  of  such  goeds,  according  to  the 
information  of  the  person  pawning; 
into  all  which  circumstances  the  pawn- 
broker is  hereby  required  to  enquire  of 
the  party  pawning,  before  any  money 
shall  be  lent  or  advanced:  and  upon 
every  note  or  memorandum  respecting 
any  such  pledge,  whereon  Khali  be  lent 
any  sum  exceeding  ten  shillings,  shall 
be  written  or  printed  the  number  of  the 
entry  of  such  pledge,  and  every  such 
person  shall,  at  the  time  of  the  taking 
of  every  pawn,  give  to  the  person  pawn- 
ing a  note  or  memorandum,  written  or 
printed,  containing  a  description  of  the 
goods  which  he  has  received  in  pawn, 
and  also  the  sum  advanced  thereon,  with 
the  day  of  the  month  and  year  on  which, 
and  the  name  and  place  of  abode,  and 
number  of  the  house,  if  numbered,  of 
the  person  by  whom  such  goods  are 
pawned,  and  whether  such  person  is  a 
lodger  or  housekeeper,  by  using  the 
letter  •  L,'  if  a  lodger,  and  the  letter 
*  11/  if  a  housekeeper,  and  also  the 
name  and  place  of  abode  of  the  owner 
thereof,  according  to  the  information 
aforesaid,  and  upon  which  said  note  or 


memorandum  shall  be  written  or  printed 
the  name  and  place  of  abode  of  the 
pawnbroker  giving  the  same/1  By  sec. 
1 1, "  Persons  buying  or  taking  in  pledge 
unfinished  goods  or  linen  or  apparel 
entrusted  to  others  to  wash  or  mend,  to 
forfeit  double  the  sum  lent,  and  to  for- 
feit the  goods/'  By  sec.  13,  "  Where 
goods  are  unlawfully  pawned,  the  pawn- 
broker is  to  restore  them."  By  sec.  23, 
"  The  pawnbrokers'  names  and  busi- 
nesses are  to  be  placed  over  his  door,  on 
penalty  of  ten  pou  nds."  Sec.  26  enacts, 
"  That  in  case  any  pawnbroker  shall  in  any 
wise  offend  against  this  Act,  every  such 
pawnbroker  shall,  for  every  such  offence 
in  neglecting  to  make  in  such  book  as 
aforesaid,  any  such  entry  as  is  required 
to  be  made  by  him,  forfeit  such  sum  as 
to  the  justice  before  whom  any  informa- 
tion thereon  shall  be  heard  shall  seem 
reasonable,  not  exceeding  ten  pounds ; 
and  for  every  other  offence  where  no 
forfeiture  or  penalty  is  provided,  not 
less  than  forty  shillings,  nor  more  than 
ten  pounds ;"  and  by  sec.  30,  it  is  pro- 
vided always,  "  that  nothing  in  the  Act 
shall  extend  to  any  person  who  shall 
lend  money  upon  pawn  at  the  rate  of 
five  per  cent,  without  taking  any  further 
profit." 
(c)  Carth.  252. 

2g2 
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Common  Pleat,  plication,  any  such  distinction  must  now  be  considered  as  exploded,  Cope  v. 

Fkbousson  Rowlands  (d),  Armstrong  v.  Armstrong  (e).  It  may  also  be  urged  that  the 
r-  pawnbroker  here  is  not  seeking  to  enforce  a  contract  (/*),  and  the  present 

action  may  be  likened  to  the  case  of  a  party  seeking  to  relieve  himself  from 
a  usurious  contract  who  was  formerly  held  under  an  obligation  to  tender 
all  the  money  really  advanced,  Fitzroy  v.  Gwillim  (g) ;  but  that  doctrine 
has  since  been  assailed  and  abandoned  at  the  bar,  Wood  v.  Grimwood  (A), 
Har greaves  v.  Hutchinson  (i) ;  and  at  any  rate  it  would  not  apply  here,  for  the 
act  being  wrongful,  no  right  can  arise  out  of  it 

Petersdorff,  for  the  defendant. — In  the  first  place,  the  award  doe* not  neces- 
sarily shew  that  there  has  been  any  violation  of  the  Act ;  for  it  is  not  found 
that  the  defendant  knew  the  statements  to  be  untrue,  and  there  must  be  an 
illegal  intention  in  order  to  avoid  the  contract  (J) ;  nor  does  it  appear  that  he 
intended  to  take  a  higher  rate  than  hi.  per  cent,  on  the  goods,  in  which  case 
the  transactions  would  be  within  the  30th  section,  which  provides  that  the 
Act  shall  not  apply  in  smch  cases  (A). — [Tindal,  C.  J. — The  award  assumes 
that  fact,  for  it  finds  that  enquiries  were  made,  and  other  circumstances,  which 
it  would  not  have  been  necessary  to  mention  if  the  case  had  come  within  the 
30th  section  :  however,  if  there  were  any  doubt  upon  that  point,  it  would  be 
better  to  send  the  case  to  the  arbitrator  to  find  that  fact. — Barstow. — The 
award  finds  that  the  goods  were  pawned  with  the  defendant  "  as  a  pawn- 
broker."] 

In  Tregoning  v.  Attenborough  (J),  which  was  an  action  of  trover  against 
a  pawnbroker,  it  was  expressly  left  to  the  jury  to  say  whether  the  de- 
fendant had  taken  more  than  51.  per  cent.  ;  at  any  rate,  the  plaintiff 
ought  to  have  shewn  a  tender  of  the  principal  and  interest  at  5/.  per  cent. 
to  entitle  him  to  recover.  But  supposing  this  fact  were  sufficiently 
found,  still,  the  violation  of  the  provisions  of  the  Act  would  not  deprive 
the  pawnbroker  of  his  lien.  There  is  no  analogy  between  this  and 
such  cases  as  Barlow  v.  Tattershall(m)t*nA  Nicholson  v.  Chapman  (n),  for 
there  a  lien  had  never  attached ;  but  here  a  lien  has  attached  at  common 
law  upon  the  loan  of  the  money  on  a  pledge  (o),  and  it  cannot  be  divested 
by  inaccurate  statements  made  in  the  defendant's  books,  or  upon  the  tickets. 
In  Higgins  v.  Scott  (p),  it  was  held  that  an  attorney's  lien  was  not  barred 
by  the  Statute  of  Limitations,  although  he  could  not  have  recovered  as 
plaintiff  in  an  action ;  so  here,  though  the  defendant  might  not  be  able  to 
enforce  the  contract,  he  has  a  right  to  insist  upon  his  lien.  A  party  so  doing 
relies  on  the  security  he  has  in  his  own  hands,  and  does  not  require  the  inter- 

(J)  2  Gale,  231 ;  2  M.  &  W.  149.  83 ;  Gkusfurd  v.  Laing,  1  Camp.  149, 

(e)  3  Mylne  &  K.  45.    As  to  the  old  as  to  cases,  of  usury :  see  also  Bowler  r. 

rule,  see  Gremare  v.  Le  Clerc,  2  Camp,  Brown,  4  N.  &  M.  17,  as  to  an  attorney 

144;  Johnson*.  Hudson,  11  Ea.  180.  suing  for  business  done  when  he  was 

(/)  See  Simpson  v.  Bloss,  7  Taunt  uncertificated. 

246.  (A?)  See  n.  b,  ante,  p.  419. 

(g)  1  T.  B.  153.  (/)  7  Bing.  97 ;  4  M.  &  P.  72X 

(h)  10  B.  &  C.  679 ;  5  M.  &  B.  551 ;  (m)  4  Buss.  &  Mylne,  237- 

and  see  ib.  554,  n.  (n)  2  H.  Bl.  254. 

(0  2  A.  &  E.  12 ;  4  N.  &  M.  11.  (o)  See  per  Gibbs,C.  J.,  in  Potkenkr 


(j)  See   tfevison  v.   Whatley,   Cro.      v.  Dawson,  Holt,  N.  P.  C.  385. 
Car.  501 ;  Bush  v.  Buckingham,  2  Vent         (p)  2  B.  &  Ad.  413. 


.Norman. 
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Terence  of  the  Court;  the  cases  cited  on  the  other  side  refer  to  instances  Common  Pleat. 
where  such  interference  was  necessary.  It  may  be  admitted  a  lien  cannot  be  p^J^o,, 
obtained  through  a  tortious  act,  such  as  a  wrongful  taking,  but  here  the 
goods  were  originally  obtained  lawfully.  The  requisites  imposed  by  the 
Act  are  collateral  to  the  contract,  and  though  they  may  not  have  been  com- 
plied with,  the  contract  will  remain  valid ;  as  in  the  case  of  a  contract  for  a 
loan,  where  a  collateral  security  is  given  which  is  illegal,  yet  the  original 
contract  remains  valid,  Kerrison  v.  Cole  (q),  Readshaw  v.  Balder*  (r), 
Mouys  v.  Leake  («).  There  is  no  clause  in  the  Act  to  make  the  non-com- 
pliance with  the  requisitions  of  the  6th  section  work  a  forfeiture  of  the  Pawn- 
broker's lien ;  the  1 1  th  and  1 3th  sections  shew  that,  in  certain  cases,  the 
legislature  contemplated  that  the  contract  should  be  avoided,  and  the  infer- 
ence is,  that  where  it  is  not  so  enacted,  the  contract  remains  valid. — [Tindal, 
C.  J. — The  enactments  contained  in  the  sections  referred  to  were  hardly 
wanted;  they  relate  to  the  pledging  the  goods  of  other  parties,  which 
would  have  been  void  at  common  law.] — There  is  no  clause  in  the  Act  mak- 
ing a  pledge  void  as  between  the  pawnor  and  pawnee. 

Baretow  was  heard  in  reply. 

Tindal,  C.  J. — I  am  of  opinion  that  all  the  contracts,  entered  into 
in  this  case  in  which  the  requisites  imposed  by  the  6th  section  of  the 
Act  were  wanting,  must  be  held  void ;  inasmuch  as  such  requisites  are  to 
precede  the  contract,  and  cannot  be  considered  as  merely  collateral.  I  think 
there  is  a  distinction  between  this  case  and  others  where  a  penalty  is  imposed 
by  the  Act;  and  that  it  would  be  too  much  to  say  that  a  transaction  should 
be  void  because  some  of  the  requisitions  of  the  Act  had  not  been  complied 
with ;  as,  for  instance,  if  the  pawnbroker's  name  were  not  painted  over  his 
door,  as  required  by  section  23  (/).  But  the  cases  provided  for  by  the  6th 
section  are  extremely  different ;  it  states  other  duties  to  be  performed  by  the 
pawnbroker,  he  is  to  make  enquiries  of  the  persons  pawning,  and  to  make 
entries,  according  to  their  information,  in  his  books  and  upon  the  pawn-tickets ; 
and  the  Statute  expressly  says  that  these  acts  are  to  be  done  by  him  either 
before  or  at  the  time  of  entering  into  the  contract.  This  is  not  merely  for 
the  purpose  of  protecting  the  parties  borrowing  money  of  the  pawnbroker, 
but  also  to  protect  third  parties,  whose  property  may  be  pledged  without  their 
knowing  it,  in  order  to  facilitate  detection.  And  I  am  of  opinion  that  these 
lequioites  not  having  been  complied  with,  the  contracts  are  void,  notwith- 
standing a  specific  penalty  is  imposed  by  the  Act  in  case  of  such  non-compliance. 
Cope  v.  Rowlands  goes  to  that  point.  Then  the  question  comes  to  this : 
whether,  if  the  contract  be  void,  a  party  can  have  a  lien  arising  out  of  it. 
Let  us  look  to  the  nature  of  a  lien ;  it  can  only  arise  in  three  modes :  either 
by  express  contract,  or  by  the  general  course  of  dealing  between  parties,  or 
by  a  particular  course  of  dealing  (ti).  The  two  last  cases  are  out  of  the 
question  here,  for  the  lien  which  the  defendant  sets  up  arises  by  contract ; 
then,  if  the  contract  is  void,  the  lien  arising  out  of  it  is  also  void.    It  is 

(a)  S  12a,  231.  (0  See  Armstrong  v.  Lewis,  4  Mo, 

(?)  4  Taunt  57.  &  fc.  1 ;  2  C.  &  M.  274. 

(s)  8  T.  &  41 1.  (m)  Vide,  per  Bayley,  J.,  in  Smith  v. 

Bummer,  1B.&A.  582. 
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Common  Pleat,  said,  indeed,  that  there  hare  been  cases  where,  although  the  contract  was 
FBaooMo*  T0»4  *  party  has  been  allowed  to  recover ;  and  Kerrison  v.  Cole,  and  Movys 
£AU_  ▼•  Le&k*>  were  cited  in  support  of  this  proposition.  In  the  first  of  these  cases, 
it  was  held  that,  though  a  bill  of  sale  for  traneferring  the  property  in  a  ship, 
by  way  of  mortgage,  may  be  void,  as  such,  for  want  of  reciting  the  certificate 
of  registry,  as  required  by  Stat.  26  G.  3,  c.  60,  s.  17;  yet  that  the  mortgagor 
may  be  sued  upon  his  personal  covenant  contained  in  the  same  instrument 
for  the  repayment  of  the  money  lent ;  but  there  was  nothing  in  that  case  to 
impeach  the  bond  fide  contract  for  the  repayment  of  the  money  fent;  the 
party  had  no  remedy  upon  the  ship  which  had  been  mortgaged,  but  the 
common  law  contract  subsisted.  So  in  Mouye  v.  Leake,  it  was  held  that  if, 
in  a  deed  of  grant  of  a  rent-charge  by  a  rector  or  vicar,  out  of  his  benefice 
(which  is  void  by  13  El  c.  20),  he  also  covenant  personally  to  pay  the  an- 
nuity, and  give  a  warrant  of  attorney  as  a  collateral  security,  the  Court  would 
not  order  the  deeds  to  be  delivered  up  to  be  cancelled ;  for  there  also  the 
contract  of  loan  was  good,  though  the  security  might  be  void.  If,  therefore, 
in  the  present  case,  a  good  common  law  contract  could  be  set  up,  it  would  be 
valid,  but  there  is  none ;  and  for  these  reasons,  I  think  the  plaintiff  is  entitled 
to  recover  the  goods  to  which  the  specific  objections  mentioned  in  the  award 
apply. 

Vaughan,  J. — I  am  of  the  same  opinion,  and  think  it  cannot  be  con- 
tended that  the  defendant  has  a  good  lien.  The  6th  section  creates  a  clear 
condition  precedent  to  the  validity  of  the  contract ;  the  defendant  was  bound 
to  perform  the  acts  required  by  that  section  before  any  legal  contract  could 
take  place,  and  he  did  not  perform  them.  The  question  then  is,  what  is  the 
effect  of  the  contract.  I  am  of  opinion  that  it  is  illegal,  and  that  the  defendant 
cannot  acquire  a  lien  upon  an  illegal  contract.  This  case  is  not  distinguish- 
able in  principle  from  Cope  v.  Rowlands,  and  Foster  v.  Taylor  (r),  where 
butter  was  sold  in  firkins,  not  branded  according  to  the  provisions  of  36  G. 
3,  c.  86,  and  38  G.  3,  c.  73,  (which  require  that  makers  of  vessels  for  the 
packing  of  butter,  shall  brand  them  with  their  names,  under  a  pecuniary 
penalty,  and  that  sellers  of  butter  shall,  under  a  further  penalty,  use  vessels 
so  branded,  and  brand  their  own  names),  it  was  held,  that  an  action  for  the 
price  could  not  be  maintained. 

Bosanqvet,  J. — I  am  of  the  same  opinion.  From  the  award,  it  is  clear 
that  these  were  transactions  of  loan  upon  the  pledge  of  goods  with  the  de- 
fendant as  a  pawnbroker ;  and  the  question  is,  whether  these  transactions  are 
valid.  The  6th  section  of  the  Act  does  not  contain  a  prohibition  of  things 
collateral  to  the  contract,  but  an  express  injunction  that  certain  things  shall 
accompany  the  contract ;  now,  in  such  a  case,  unless  the  things  enjoined  are 
performed,  the  contract  is  prohibited  by  law, and  therefore,  is  illegal  and  void; 
and  this  whether  or  not  there  is  a  penalty  attached  to  the  non-performance 
of  them.  There  may  be  cases  in  which  the  matters  prohibited  may  be  wholly 
collateral  to  the  contract ;  but  it  is  sufficient  for  the  present  case  to  say  that 
the  requisitions  of  the  6th  section  cannot  be  so  considered. 

0)  5  B.  fc  Ad.  887;  3  N.  &  M.  244. 
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Goltman,  J. — The  defendant  must,  I  think,  be  considered  as  baring  lent  Common  Pleas. 
money  on  the  various  occasions  mentioned,  in  the  character  of  a  pawnbroker ; 
now  a  pawnbroker,  prund  facie,  takes  usurious  interest);  he  is  bound,  there- 
fore, to  comply  with  the  requisitions  of  the  Act  which  enables  him  to  take  a 
larger  amount  of  interest;  and  I  think  it  is  clear  that  the  performance  of  the 
requisitions  contained  in  the  6th  section,  (notwithstanding  the  penalties  con- 
tained in  the  36th),  is  a  condition  precedent  to  the  validity  of  the  contract, 
which  would  enable  him  to  take  the  larger  amount  of  interest.  The  Court 
would  not  be  forward  to  make  a  condition  precedent,  if  it  were  not  expressly 
so  made  by  the  legislature,  as  I  am  of  opinion  it  is  in  this  Act ;  for  here  the 
lending  the  money  is  prohibited  till  the  preceding  regulations  are  complied 
with ;  and  therefore,  the  condition  not  having  been  complied  with,  the  contract 
is  invalid. 

Judgment  for  the  plaintiff. 


In  re  Smithers.  Nov.  15, 

JjTELLV,  Q.  C,  moved  that  the  parties  appointed  to  examine  persons  de-  The  examiners 

sirous  of  being  admitted  attornies,  pursuant  to  the  regulations  of  °f  jrttoniies, 

Hi*/.,  6,  W.  4,  (a),  might  be  directed  to  examine  the  applicant,  they  having  Gen.,  H^t. 

refused  to  do  so  under  the  following  circumstances :   the  applicant  had  noTto^X g°t 

been  articled  to  an  attorney  for  five  years ;  during  that  period  he  had  been  examine  a 

assigned  to  another  attorney,  whom  he  served  for  a  fortnight  before  the  in-  g^un^/haV1** 

strument  of  assignment  was  executed.     It  was  now  submitted  that  siir.H  there  is  a  doubt 
-...  .  .ir*  •  j*i_  whether  he  has 

fortnight's  service  was,  in  effect,  a  service  under  the  assignment  served  his 

whole  time 
under  his 

TiifDAL,C.  J. — Without  giving  any  opinion  as  to  the  validity  of  the  service,  articles, 
we  think  the  applicant  should  be  put  in  a  situation  to  have  the  question 
determined.  The  examiners,  therefore,  ought  to  examine  him  de  bene  eeee, 
and  then  if  the  applicant  is  refused  his  certificate,  he  may  appeal  to  the 
judges,  and  the  question  as  to  the  sufficiency  of  the  service,  will  be  properly 
raised. 

Rule  grantecL 

(a)  1  Har.  &  Wol.  637. 
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Butler  v.  Hobson  (a). 

Where  a  bank-  HP  HE  Court  it  will  be  seen,  on    the  former  occasion,  gave  judgment  in 
rapt  ■  estate  favour  of  the  defendant  on  the  issues  raised  by  the  second  and  third 

pleas,  but  gave  no  judgment  on  that  raised  by  the  fifth  plea. 

The  Master,  in  taxing  the  costs,  had  disallowed  the  defendant  the  expence 
of  the  witnesses  to  prove  the  third  commission  (or  fiat),  and  the  payment  of 
15 j.  in  the  pound  under  the  second  commission  ;  and  he  had  allowed  for  the 
attendance  of  the  plaintiff's  attorney  as  a  witness  in  support  of  an  issue  found 
for  the  plaintiff,  the  cause  having  been  conducted  by  his  clerk. 


rapt 
baa  not 
15*.  in  the 
pound  under  a 
second  fiat,  a 
third  is  not  a 
nullity. 

Unlet*  the 
estate  of  a 
bankrupt  exist- 
ing at  the  date 
oithe  certifi- 
cate obtained 
under  a  second 
fiat,  shall  hare 
actually  pro- 
duced sufficient 
to  pay  15*.  in 
the  pound,  his 
subsequently 
acquired  estate 
vests  in  the  as- 
signees under 
such  fiat. 

In  trover  by 
the  assignee  of 
a  bankrupt 
(under  a  second 
fiat),  where  the 
defendant  ob- 
tains a  verdict 
upon  an  issue, 
that  the  plain- 
tiff was  not  pos- 
sessed, as  of 
his  own  pro- 
perty, as  such 
assignee,  &c, 


Wilde,  Serjt.,  had  obtained  a  rule  nut  in  Trinity  Term  (I  \  June),  to  review 
the  Master's  taxation ;  and  on  a  former  day  in  this  Term  (7th  November), 

Atcherly,  Serjt.,  and  Wightman,  shewed  cause (b), citing  Fowler  v.Co*ter(c), 
TUl  v.  Wilson  (d).  Knight  v.  Woore(e),  Lardner  v.  Dick(f),  Richard*  v. 
Cohen  (jg),  Crowther  v.  Elwell(h)%  and  Cocke  v.  Peachey(i). 

Wilde,  in  support  of  the  rule,  cited  Todd  v.  Max  field  {j)>  and  Knight  v. 
Woore.     The  Court  took  time  to  consider. 


Tindal,  C.  J.,  now  delivered  the  judgment  of  the  Court. — Three  questions 
arise  :n  this  case,  upon  the  objections  made  to  the  Master's  taxation  of  costs. 
First,  whether  the  evidence  adduced  to  support  the  third  fiat  was  relevant 
to  the  third  issue ;  secondly,  whether  the  evidence  to  shew  that  the  bank- 
rupt's estate  had  produced  15#.  in  the  pound,  was  relevant  to  the  same 
issue;  and  thirdly,  whether  the  costs  of  the  attendance  of  the  plaintiff's 
ground  that  the  attorney,  at  the  trial,  as  a  witness  for  the  plaintiff,  ought  to  have  been 

t?etimeVtak-   a,,owei 

ing  the  benefit"       First,  upon  the  question  raised  upon  the  third  issue,  whether  the  plaintiff 

Act^Sbse^0111  wa8  POS8esseQ'  of  tne  goods  as  of  his  property  as  assignee,  it  was  competent 

quenthr  to  such  to  the  defendant  to  prove  that  the  goods  belonged  to  other  persons.    For 

fn^MeSoTof  tm*  purpose  the  third  fiat  was  produced  in  evidence,  and  it  was  proved  that 

the  goods  by  fa  plaintiff  had  permitted  the  bankrupt  to  continue  in  possession  of  the  pro- 

thepSI?nt?ff:—    perty,  as  reputed  owner  of  it.     The  effect  of  this  evidence  was  to  shew  that 

Htf5,  that  the 

defendant  was  entitled  to  the  costs  of  proving  a  thirds/So*  (under  which  he  waa  assignee),  but 

not  to  the  costs  of  proving  that  the  bankrupt's  estate,  acquired  after  the  certificate  under  the 

second  commission,  was  sufficient  to  par  15*.  in  the  pound. 

Where  a  cause  has  been  conducted  by  the  clerk  or  the  plaintiff's  attorney,  snd  the  attorney 
waa  subpesnaed  and  called  as  a  witness  i—Reld,  the  Master  was  justified  in  allowing  the  plain- 
tiff the  costs  of  the  attorney  as  a  witness. 


(a)  See  this  esse  reported  ante,  p.  93; 
S.  C  4  N.  C.  290 ;  5  Scott,  798 ;  6  D. 
P.  C.  409. 

(b)  As  the  arguments  of  counsel  are 
fully  referred  to  in  the  judgment  of  the 
Court,  it  was  not  thought  necessary  to 
repeat  them  here. 

(«?)  10  B.&  C.  427;  5M.&  R.  352. 
{d)  7B.it  C.  684;  1  M.  &  R.  580. 


e)  3  Hodg.  1 ;  3  N.  C.  534 ;  4  Scott, 
J ;  5  D.  P.  C.  487. 
(/)  2  C.  &  M.  389  ;  2  D.  P.  C.333. 
(*)  1  D.  P.  C.  533. 
h)  lHorn  &  Hurls.  187;  4  M.  & 
W.71;  6D.P.C.  697. 
(i)  2  M.  &  R.  420. 
(J)  3B.&C.  222;  5  D.  &  It  258. 
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the  property  was  not  in  the  assignees  under  the  second  commission  at  the  Common  Pfem, 
date  of  the  third  ;  and  consequently,  that  it  was  liable  to  be  seised  and  ad-       butlk* 
ministered  under  a  new  fiat.     The  Court,  upon  a  former  occasion,  decided  °» 

that  the  assignees  under  the  second  commission  were  to  be  considered  as  true 
owners  of  the  goods,  who  had  suffered  the  bankrupt  to  retain  possession  as 
reputed  owner.  Whether  the  right  vested  in  the  assignee  under  the  Insol- 
vent Debtors'  Court,  or  in  the  assignees  under  the  third  fiat,  it  was  not 
thought  material  with  respect  to  the  point  then  before  the  Court  to  determine. 
Bat  it  has  now  become  necessary  to  say,  whether  any  title  to  the  goods  can 
be  supported  by  the  assignees  under  the  third  fiat,  against  the  title  of  the 
assignees  under  the  second  commission ;  and  upon  this  point  our  opinion  is,  that 
the  third  fiat  is  not  a  nullity,  as  has  been  contended  at  the  bar;  but  that 
the  assignees  under  the  second  commission,  who  have  allowed  the  bankrupt 
to  retain  possession  of  the  goods  as  reputed  owner,  in  contravention  of  the 
Bankrupt  Law,  are  not  in  a  condition  to  dispute  the  title  of  the  assignee  under 
a  subsequent  fiat,  to  seize  and  administer  them ;  and  such  being  the  case, 
we  think  the  evidence  to  support  the  third  fiat  was  relevant  to  the  third 
issue,  and  consequently,  as  to  this  matter,  that  the  taxation  ought  to  be  re- 
viewed. The  cases  of  Ex  parte  Bourne  (k),  before  Lord  Eldon,  and  the  late 
case  of  Ex  parte  Abbott  and  another,  before  the  Court  of  Review  in  Bank- 
ruptcy (/),  have  not  been  overlooked  by  us,  but  we  have  not  entered  into  the 
discussion  of  the  circumstances  of  those  cases,  only  because  the  legal  effect 
of  reputed  ownership  upon  the  rights  of  the  assignees  under  a  third  fiat  was 
not  brought  before  the  Court. 

But  secondly,  the  defendants  have  also  insisted  upon  another  ground  to 
maintain  their  title,  viz.,  that  the  bankrupt's  estate  has  produced  sufficient 
under  the  second  commission  to  pay  all  his  creditors  15*.  in  the  pound. 
And  upon  this  point  it  has  been  much  debated,  whether  proof  that  the  estate 
has  produced  sufficient  to  pay  that  amount,  will  satisfy  the  exception  in  the 
6  G.  4,  c.  16,  s.  127,  unless  it  has  been  paid  to  the  creditors;  and  even  if 
it  will,  whether  the  estate  required  to  produce  the  requisite  amount  is  not 
eonfined  to  the  estate  which  was  vested  in  the  assignees  under  the  second 
commission  at  the  date  of  the  certificate.  The  proviso  by  which  the  benefit 
of  the  certificate  under  the  second  commission  is  limited  to  the  protection  of 
the  person  of  the  bankrupt,  unless  his  estate  produces  a  certain  amount,  was 
contained  in  the  first  act  which  authorized  the  grant  of  a  certificate  of  confor- 
mity, viz.  5  G.  2,  c.  30,  s.  9 ;  and  is  re-enacted  in  the  same  identical  terms 
by  the  6  G.  4,  c.  16,  s.  127,  with  this  difference  only,  viz.  that  by  the  former 
act  it  was  provided  that  the  future  estate  and  effects  of  every  such  person 
(against  whom  a  commission  of  bankrupt  has  issued)  shall  remain  liable  to 
Ait  creditors  as  before  the  making  of  that  act,  (the  tools,  &c.  only  excepted), 
unless  the  estate  of  such  person,  against  whom  such  commission  shall  be 
awarded,  shall  produce  clear,  after  all  charges,  sufficient  to  pay  every  creditor 
under  the  same  commission,  15*.  in  the  pound  for  their  respective  debts, 
whereas,  by  the  latter  act,  (the  6  G.  4,  c.  16,  s.  127)  it  is  provided  that 
unless  his  estate  shall  produce  sufficient,  &c.  (as  in  the  5  G.  2,)  his  future 
estate  and  effects  (except  his  tools,  Ac.)  shall  vest  in  the  assignees  under  the 
said  commission,  who  shall  be  entitled  to  seize  the  same,  in  like  manner  as 

(*)  2  Glyn.  4  Jam.  137.  (/)  1  Dcac.  479.  ; 
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Butlbe 

HoBSoX. 


Common  PUat.    they  might  have  seized  property  of  which  such  bankrupt  was  possessed  at 
the  issuing  the  commission.     Under  the  fanner  Act  the  future  estate  and 
e fleet s  were  made  liable  to  the  creditor 9,  who  notwithstanding  the  certificate 
were  authorized  to  sue  the  bankrupt ;  under  the  latter  Act,  the  future  estate 
and  effects  are  vetted  in  the  assignee 9.    Under  the  former  Act,  therefore,  the 
assignees  had  no  right  to  seize  the  property  of  the  bankrupt  acquired  subse- 
quently to  the  certificate,  Hovil  v.  Browning  (m),  Ex  parte  Hodgkineon  (»). 
Under  the  latter,  the  estate  and  effects  subsequently  acquired,  being  vested 
in  the  assignees,  the  individual  creditors  are  excluded  from  all  right  of  suit. 
But  there  seems  to  be  no  reason  for  holding,  thaf,  the  "  estate  and  effects," 
spoken  of  in  the  former  Statute,  by  which  estate  and  effects  the  requisite 
amount  is  to  be  produced,  is  not  the  same  ''estate  and  effects"  spoken  of  in 
the  latter  Statute.     There  is  nothing  which  indicates  an  intention  to  vary 
the  proviso  of  restriction  in  that  respect.     Under  the  former  Act  it  is  clear 
that  the  "  estate  and  effects9'  required  to  produce  sufficient  to  pay  15#.  in 
the  pound  to  all  the  creditors,  is  something  different,  and  therefore  distin- 
guishable from  the  "future  estate  and  effecte"  made  liable  to  the  creditors  ; 
for  under  that  Statute,  the  "  estate  and  effects"  spoken  of,  are  the  estate 
and  effects  to  be  administered  under  the  commission,  but  the  assignees  could 
not  seize  any  property  acquired  subsequently  to  the  certificate,  for  the  pur- 
pose of  making  a  dividend ;  though  each  individual  creditor  might  sue  for 
his  own  debt.     If  the  estate  and  effects,  liable  to  be  administered  under  tbe 
commission,  had  actually  produced  sufficient  to  pay  15#.  in  the  pound,  the 
bankrupt  would  be  entitled  to  the  full  benefit  of  his  certificate,  and,  as  it  ap- 
pears to  us,  equally  so,  whether  the  commissioners  had  thought  fit  to  make 
a  dividend  of  it  or  not.     But  as  no  alteration  has  been  made  by  the  6  G.  4, 
in  that  part  of  the  language  of  the  Statute  5  G.  2,  which  speaks  of  the 
"  estate  and  effects"  which  are  to  produce  the  requisite  amount,  the  certifi- 
cate will  not  exempt  the  bankrupt* 9  "future  estate  and  effects  "  from  the 
claim  of  hie  assignees  to  seize  it  under  the  latter  Act,  unless  the  "estate  and 
effects'''  of  the  bankrupt  existing  at  the  date  of  the  certificate,  ehaU  have  ac* 
tuaUy  produced  eufficient  to  pay  15#.  in  the  pound.    In  the  present  case, 
although  the  estate  and  effects  of  the  bankrupt,  acquired  subsequently  to 
his  certificate,  may  have  produced  sufficient  to  pay  all  his  creditors  under  the 
commission  15#.  in  the  pound,  it  is  not  contended  that  such  amount  was 
produced  by  the  estate  and  effects  which  existed  at  the  date  of  the  certificate. 
The  evidence,  therefore,  which  was  provided  on  this  point,  would  not  support 
the  title  of  the  assignees  under  the  third  fiat,  upon  the  ground  that  tbe 
bankrupt  had  become  absolutely  entitled  to  the  property  which  he  had  ac- 
quired subsequently  to  his  certificate ;  and  consequently  it  was  not  relevant 
to  the  matter  of  the  third  issue,  and  the  costs  of  such  proof  ought  not  to  be 
allowed. 

Thirdly,  with  respect  to  the  third  objection,  the  court  do  not  see  sufficient 
reason  to  think  that  the  Master  has  exercised  an  unsound  discretion,  in  al- 
lowing the  costs  of  the  attendance  of  the  plaintiff's  attorney  as  a  witness,  and 
are,  therefore,  of  opinion  that  the  taxation  in  respect  of  that  matter  ought  not 

to  be  disturbed. 

Rule  absolute  on  1st  point;  discharged 
on  2d  and  3d  points. 


(m)  7  Ea.  154. 


(ii)  19  Vra.  291 ;  G.  Cooper,  99 ;  S.  C. 
2  Rose,  172. 
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Nov.  26. 
Where  a  de- 
fendant haa  ob- 
jected to  re- 
ceive a  notice 
of  trial,  aa 
being  insuffi- 
cient, he  cannot 
afterwards  rely 
upon  it  to  enti- 
tle him  to  judg- 
ment, at  in  case 
of  a  nonsuit. 


Clarke  v.  Golding.  Omnumpuat. 

ISSUE  was  joined,  and  notice  of  trial  given  on  the  18th  June,  for  the  Sittings 
after  Trinity  Term.    The  defendant's  attorney  refused  to  accept  such 
notice,  on  the  ground  that  it  was  too  late.    The  plaintiff  then  gave  notice  of 
trial  for  the  first  Sittings  in  this  Term,  and  having  failed  to  proceed, 

after 

Wigktman  had  obtained  a  rule  niei  for  judgment,  as  in  case  of  a  nonsuit,    upon 

Peacock  shewed  cause. — The  present  application  is  made  too  soon,  as  the 
default  was  only  committed  this  Term,  for  which  notice  of  trial  was  given, 
Gripper  v.  Lord  Templemore  (a).  And  besides  the  defendant  had  no  right 
to  apply  till  two  Terms  after  issue  joined,  Gough  v.  H%Ue  (by  The  plain- 
tiff was  not  bound  to  proceed  under  the  first  notice,  Ranger  v.  Bligh  (c). 

Wigktman. — The  cases  cited  are  distinguishable  from  the  present.  Here 
the  defendant  has  a  right  to  (all  back  upon  the  first  notice  of  trial  in  June. 

Per  Curiam. — He  cannot  do  so,  as  he  objected  to  receive  it. 

Rule  discharged. 


(a)  1  Will.  Wol.  &  Dav.  65;  5  D.  P. 
C.  408 ;  see  also  Prtcdy  v.  Macfarlane, 
2C.&M.213;  2D.  P.  C.  216. 


363. 


b)  1  Mar.  &  Hurl.  157 ;  2  M.  &  W. 


(e)  2Har.  &  Wol.  299;   5  D. 
235. 


P.  C. 


Reeves  v.  Capper  and  another. 


Abe  26. 


^HIS  was  an  issue  directed  to  be  tried  by  this  Court  under  the  Interpleader      1.  Where  A. 

Act,  for  the  purpose  of  ascertaining  whether  a  certain  chronometer  was  Jjf5[2  ^h*„a 

the  "  property0  of  the  plaintiff  or  defendants.    At  the  trial,  before  Coliman,  J.,  pursuant  to  an 

the  following  facts  appeared  in  evidence : —  madTbetweeii 

Wiieon  was  the  owner  of  the  chronometer,  and  the  master  of  the  ship  j!16™  «J  ?• 

'  r    time,  A.  haa 

the  possession  of  it  for  a  limited  period,  for  the  use  of  B.;  and  at  the  end  of  such  period  it  is 
returned  to  its  ordinary  place  of  custody,  B.  does  not  forfeit  his  lien ;  the  possession  of  A.  being, 
in  such  case,  the  possession  of  B. 

2.  Where  a  chattel  is  pledged  under  a  written  agreement,  not  under  soul,  although  such 
agreement  is  immaterial  as  to  the  Question  of  property,  it  may  prove  the  object  of  the  pledge, 
and  the  nature  of  the  interest  intended  to  be  passed. 

3.  W.s  the  master  of  a  ship,  pledged  his  chronometer  with  the  defendants,  the  owners  of  the 
ship,  under  a  written  agreement,  stating  the  pledge  to  be  made  in  consideration  of  an  advance 
of  money,  upon  the  condition  that  W.  should  have  the  use  of  it  during  an  intended  voyage. 
The  chronometer  was  taken  by  W.  from  the  custody  of  the  maker,  when  it  was  at  the  time  of 
the  pledge,  and  handed  over  to  the  defendants'  agent,  by  whom  it  was  re-delivered  to  W^  wl*> 
took  it  with  him  upon  the  voyage.  On  his  return  he  again  deposited  it  with  the  maker,  and 
afterwards  pledged  it  to  the  plaintiff,  an  attorney,  in  consideration  of  his  withdrawing  an  exe- 
cution against  him  ;  and  the  maker,  in  ignorance  of  the  pledge  to  the  defendants,  agreed  to  hold 
it  for  the  plaintiff: — Held,  that  the  property  remained  in  the  defendants. 
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CommonPUas.  Don  Giovanni,  of  which  the  defendants  were  the  owners.     Wilson  being 

Reeves       about  to  proceed  on  a  voyage,  wished  to  obtain  an  advance  of  money  from  the 

«•  defendants,  which  they  agreed  to  make  upon  the  security  of  the  chronometer 

(then  in  the  custody  of  Messrs.  Barraud),  and  on  the  23d  December,  1836, 

the  following  document,  directed  to  the  defendants,  was  signed  by  Wilson 

and  delivered  by  him  to  them : — 

"  Gentlemen, 

"  In  consideration  of  your  advancing  me  100/.  on  account  of  this  voyage, 
instead  of  the  usual  sum  of  50/.,  I  hereby  make  over  to  you,  as  your  pro- 
perty, until  the  same  sum  is  repaid,  my  chronometer  and  all  my  nautical 
instruments  now  on  board  the  Don  Giovanni,  consisting  of  as  per  annexed 
list,  valued,  as  they  cost  me,  1 19/.  13#.,  you  allowing  me  the  use  of  the  same 
for  this  voyage."  [Then  followed  a  list  of  the  instruments,  with  the  prices 
annexed.] 

This  document  was  duly  stamped. 

The  advance  of  100/.  was  thereupon  made  by  the  defendants  to  Wilton. 
In  a  day  or  two  afterwards,  when  Wilson  was  about  to  proceed  on  the  voyage, 
he  went  with  the  clerk  of  Messrs.  Capper,  to  Barraud  s  ;  the  clerk  remained 
outside,  and  Wilson  went  into  the  shop  and  took  the  chronometer;  he  then 
went  out  and  put  it  into  the  clerk's  hands,  who  kept  it  while  they  walked 
together  to  the  Spread  Eagle,  in  Gracechurch-street,  where  he  returned  it  to 
Wihon,  who  took  it  on  the  voyage.  On  his  return  home,  in  July,  1837,  th* 
nautical  instruments  were  left  in  the  ship,  but  the  chronometer  was  taken  to 
Barraude,  as  it  appeared,  by  the  ship's  mate.  In  August,  1837,  the  plaintiff, 
an  attorney,  levied  an  execution  under  a  writ  of/?. /a.  against  Wilson,  at  the 
suit  of  one  Wade ;  and  finding  Wilson  in  great  distress,  he  undertook  to 
withdraw  the  execution  and  settle  with  his  own  client,  upon  Wilsoris  making 
over  the  chronometer  to  him,  the  plaintiff,  as  a  security ;  whereupon  Wilton 
signed  the  following  document,  addressed  "  To  Mr.  Barraud  &  Son." 
"  Gentlemen, 

"  Please  to  deliver  to  Mr.  Charles  Reeves  my  chronometer,  No.  22,  which 
his  clerk  will  explain  the  reason  for  so  doing.  It  will  remain  in  your  hands, 
as  his  property,  until  the  arrangement  of  some  little  transaction  between  us; 
therefore  you  will  keep  her  still  agoing,  as  I  shall  have  it  replaced  in  my 
name  in  a  few  days." 

This  paper  had  no  stamp.  The  plaintiff's  clerk  took  it  to  Messrs.  Bar- 
raud (who  had  no  notice  at  that  time  of  the  previous  transaction  between 
Wilson  and  the  defendants),  and  they  undertook  to  hold  the  chronometer  for 
the  plaintiff,  and  to  transfer  it  in  their  books  to  his  name  from  that  of  Wilton, 
in  which  it  was  entered.  The  plaintiff,  however,  was  not  satisfied  with  this 
and  sent  his  clerk  again  to  take  possession  of  the  chronometer ;  and  according 
to  the  clerk's  own  statement,  he  went  and  asked  to  look  at  the  chronometer, 
which  was  put  into  his  hands  by  Barraud s  clerk,  and  returned  again ;  Bar- 
raud s  clerk,  however,  denied  that  any  thing  was  said  on  the  occasion.  After 
this,  some  time  in  October  or  November,  Messrs.  Barraud  had  notice  of  the 
transaction  between  the  defendants,  and  Wilson;  and  the  name  "  Capper? 
was  written  in  pencil  against  the  number  of  the  chronometer,  which,  up  to 
that  time,  still  stood  in  Wilson's  name. 

The  jury,  under  the  direction  of  the  judge,  returned  a  verdict  for  the  plain- 
tiff, finding  specially  that  the  plaintiff  had  given  the  first  notice  to  Barraud, 
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but  leave  was  reserved  to  the  defendant  to  move  to  set  it  aside,  and  have  the  Common  ptmu. 
verdict  entered  for  himselfl 

Wilde,  Serjt,  in  Easter  Term,  obtained  a  rule  nisi  accordingly,  upon  four 
points;  first,  that  the  order  of  August,  1837,  had  no  stamp;  secondly,  that 
there  was  no  consideration  expressed  on  the  face  of  the  order ;  thirdly,  that 
there  was  none  in  fact ;  and  fourthly,  that  the  chronometer  was  not  the  "  pro- 
perry"  of  the  plaintiff,  within  the  terms  of  the  issue  (a). 

Kelly,  Q.  C,  and  Petersdorff,  in  this  Term  shewed  cause. — The  property 
in  the  chronometer  clearly  vested  in  the  plaintiff  by  the  order  of  24th 
August,  1837  and  the  delivery  to  his  clerk,  unless  this  transaction  were 
overridden  by  the  previous  one  with  the  defendants,  in  December,  1836.  That 
cannot  oj>erate  as  an  assignment  of  the  chronometer,  as  it  was  not  accom- 
panied by  actual  delivery,  Reed  v.  Blades  (b),  Irons  v.  Smallpieee  (c),  Ryal 
v.  Rolle  (d).  At  most,  then,  the  transaction  could  operate  as  a  pledge,  so  as 
to  confer  a  lien  on  the  defendants ;  but  the  giving  up  the  chronometer  to 
Wilson  during  the  voyage  was  a  forfeiture  of  such  lien. — [TXndal,  C  J. — We 
roust  see  quo  intuitu  it  was  given  up  to  Wilson.  That  seems  to  be  the  very 
point  in  the  case.  Was  not  Wilson  the  servant  of  the  defendants  ;  and  did 
be  not  have  possession  of  the  chronometer  in  that  character?  Suppose  the 
servant  of  a  farmer,  owing  him  money,  were  to  pledge  a  horse  with  him,  and 
the  servant  were  afterwards  to  use  the  horse  for  his  master  on  the  farm,  would 
that  be  a  forfeiture  of  the  lien  !] — Admitting,  then,  that  the  possession  of  Wilson 
was  the  possession  of  the  defendants  during  the  voyage,  still  there  is  no 
re-delivery  of  the  chattel  to  the  defendants  after  the  voyage  is  over ;  the  chro- 
nometer is  returned  by  Wilson  to  Messrs.  Barraud,  and  is  held  by  them  for 
him;  the  defendants  not  in  any  manner  interfering.  Their  lien,  therefore, 
was  gone,  in  the  same  way  as  if  a  factor,  having  a  lien  upon  goods,  deliver 
them  to  his  principal  to  sell,  and  the  sale  goes  off;  if  the  factor  does  not  reclaim 
them,  his  lien  is  lost,  Kinloch  v.  Craig  (e).  At  the  time,  therefore,  of  the 
transaction  between  the  plaintiff  and  Wilson,  the  chronometer  was  in  the  un- 
controlled possession  of  the  latter ;  and  as  there  was  a  good  consideration 
for  the  transfer  to  the  plaintiff,  his  title  is  fully  established. 

Wilde  and  Talfourd,  Serjts.,  in  support  of  the  rule. — Absence  of  posses- 
sion does  not  invalidate  a  mortgage  of  a  chattel,  nor  does  it  constitute  fraud 
as  against  creditors ;  it  is  only  evidence  to  go  to  the  jury,  Martindale  v. 
Booth  (/).  It  is  only  where  the  pledge  or  sale  of  a  chattel  is  absolute,  that 
it  is  void  if  not  accompanied  by  possession  in  the  transferee,  Edwards  v. 
Harben(g):  but  if  the  possession  of  the  transferor  is  consistent  with  the 
terms  of  the  original  contract,  the  transfer  is  valid,  Reed  v.  WilmoU(h).  But 
here  in  fact,  there  was  a  change  of  possession,  the  chronometer  having  been 
handed  over  to  the  defendant's  clerk  before  the  voyage.   The  re-delivery  to 

(a)  The  first  of  these  points  was  not         (d)  1  Atk.  165;   1  Ves.  Sen.  348; 
insisted  on  in  argument;  and  the  judg-  1  Wils.  260. 
ment  of  the  Court  renders  it  unnecessary         (e)  3  T.  R.  1 19,  783. 
to  repeat  the  argument  on  the  second         (/)  3  B.  &  Ad.  505. 
and  third.  /*)  2T.R.  587. 

(b)  5  Tannt  212.  (A)  7  Bing.  577 :  5  M.  k  P.  553L 
(e)2R&A.551. 
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Cimmm  Pleat.  Wilson  was  only  qualified ;  Ogle  v.  Atkinson  (t),  the  possession  by  him 
during  the  voyage  was,  therefore,  the  possession  of  the  defendants ;  and  the 
possession  by  Barraud,  after  the  voyage,  was  still  their  possession,  for  the 
chronometer  was  there  only  as  in  a  place  of  general  custody.  At  any  rate, 
there  was  no  delivery  to  the  plaintiff:  and  therefore,  upon  the  doctrine  that 
a  transter  of  a  chattel  without  change  of  possession  is  void,  he  has  no  title. 

Cur.  adv.  wit. 

TiNDAL,C.  J.,  now  delivered  judgment. — The  question  which  has  arisen  upon 
the  motion  for  setting  aside  the  verdict  in  this  case  appears  to  us  to  turn  entirely 
upon  the  legal  effect  of  the  contract  under  which  the  chronometer  was  delivered 
by  Wilson,  the  then  owner,  to  Messrs.  Capper,  on  the  23d  Dec.  1836.  And  it 
appears  to  us,  upon  the  evidence,  that  Messrs.  Capper,  by  the  delivery  of 
the  chronometer  to  their  clerk  on  that  day,  upon  the  terms  of  the  special  con- 
tract entered  into  between  Wilson  and  them,  acquired  the  legal  property  in 
the  chronometer,  to  be  held  by  them  as  a  security  for  the  repayment  of  60/., 
and  that  Wilson  had  nothing  left  in  him  but  the  reversionary  property  in  the 
chronometer,  to  come  into  possession  after  such  repayment  had  been  made. 

The  chronometer  was  delivered  to  Messrs.  Capper,  and  it  was  delivered  for 
a  valuable  consideration ;  and  this  distinguishes  the  present  case  from  those 
in  which  it  has  been  held,  that  a  verbal  gift  of  chattels,  unaccompanied  with 
delivery  of  possession,  passes  no  property  to  the  donee,  Reed  v.  Blades, 
Irons  v.  Smallpiece.  Further,  the  chronometer  was  delivered  under  a  writ- 
ten agreement ;  and  although  such  agreement  not  being  under  seal,  that  cir- 
cumstance becomes  immaterial  as  to  the  question  of  property ;  yet  being  a 
written  agreement,  it  proves  with  precision  and  accuracy  the  object  of  the 
delivery,  and  the  nature  of  the  interest  intended  to  be  passed.  "  In  con- 
sideration of  your  advancing  100/.  instead  of  50/.,  I  hereby  make  over  to  you, 
as  your  property,  until  that  sum  be  repaid,  my  chronometer,  &c.,  you  allow- 
ing me  the  use  of  the  same  for  this  voyage"  At  the  moment,  therefore,  of 
the  delivery  to  Messrs.  Capper's  clerk,  the  property  vested  in  Messrs.  Capper, 
for  the  purpose  and  upon  the  condition  mentioned  in  the  written  agreement ; 
which  condition  has  never  been  performed  by  repayment  of  the  money. 

Then  arises  the  point  upon  which  the  plaintiff  rests  his  claim  to  the  chro- 
nometer, under  the  subsequent  pledge  to  him  for  a  valuable  consideration, 
namely,  that  the  possession  of  the  chronometer  having  been  afterwards  parted 
with  by  Messrs.  Capper,  and  restored,  as  it  is  contended,  to  Captain  Wilson, 
the  property  of  Messrs.  Capper  in  it  was  entirely  lost,  either  on  the  principle 
that  the  agreement  with  Messrs.  Capper  must  be  held  fraudulent  and  void, 
as  possession  did  not  accompany  it ;  or  upon  the  ground,  that  where  the  party 
to  whom  a  personal  chattel  is  pledged,  parts  with  the  possession  of  it,  he 
loses  all  right  to  his  pledge.  As  to  the  first  objection  to  the  title  of  the  de- 
fendants, the  want  of  possession,  under  the  agreement,  can,  at  the  utmost, 
amount  to  no  more  than  a  ground  of  fraud  to  be  submitted  to  the  jury ;  and 
no  such  question  was  made  at  the  trial ;  and  indeed  the  answer  to  the  objec- 
tion is  sufficiently  obvious,  that  the  parting  with  the  possession  followed,  and 
was  consistent  with  the  very  terms  and  provisions  of  the  agreement  itself. 
And  as  to  the  second  point,  we  agree  entirely  with  the  doctrine  laid  down  in 
Ryall  v.  Rolls,  that  in  the  case  of  a  simple  pawn  of  a  personal  chattel,  if  the 

(i)  5  Taunt.  759. 
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creditor  parts  with  the  possession,  he  loses  his  property  in  the  pledge.  But 
we  think  the  delivery  of  the  chronometer  to  Wilson  under  the  terms  of  the 
agreement  itself,  was  not  a  parting  with  the  possession  ;  but  that  the  posses- 
sion of  Captain  Wilton  was  still  the  possession  of  Messrs.  Capper.  The  terms 
of  the  agreement  were,  that  "  they  would  allow  him  the  use  of  it  for  the  voy- 
age;" words  that  gave  him  no  interest  in  the  chronometer,  but  only  a  licence 
or  permission  to  use  it  for  a  limited  time,  whilst  he  continued  their  servant, 
and  employed  it  for  the  purpose  of  navigating  their  ship.  Daring  the  con- 
tinuance of  the  voyage,  and  when  the  voyage  terminated,  the  possession 
of  Captain  WiUon  was  the  possession  of  Messrs.  Capper ;  just  as  the 
possession  of  plate  by  a  butler,  is  the  posesssion  of  the  master ;  and  the 
delivery  over  to  the  plaintiff  was,  as  between  Captain  Wilson  and  the  defend- 
ants, a  wrongful  act,  just  as  the  delivery  over  of  the  plate  by  the  butler  to  a 
stranger  would  have  been ;  and  could  give  no  more  right  to  the  bailee,  than 
Captain  Wilson  had  himself.  We,  therefore,  think  the  property  belonged  to 
the  defendants ;  and  that  the  rule  must  be  made  absolute  for  entering  the 
verdict  for  the  defendant. 

Rule  absolute. 
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ASSUMPSIT  for  freight  on  a  charter-party,  dated  23  May,  1836,  by  the  In  unction 

terms  of  which  the  defendant  (the  shipper)  was  to  pay  41.  15#.  per  "JJjJ *0cr 

ton  for  all  goods  shipped  at  Bombay  for  London  ;  cotton  to  be  calculated  at  freight  upon 

> .    -  »    .i       .  i  i.  t      ^t        »..--,  goods  shipped 

oO  cubic  feet  per  ton,  and  all  other  goods  according  to  the  East  India  Com-  at  Bombay  for 

panv^s  scale  of  tonage.    The  defendant  had  paid  1,686/.  into  Court,  upon  S»T^ottSn*wM 

the  calculation  hereafter  mentioned.  to  he  M  calcu- 

At  the  trial  before  Coltman,  J.f  at  Guildhall,  the  Sittings  after  last  Hilary  ^  >*  wr 

Term,  the  following  facts  appeared  : — The  defendant  shipped  at  Bombay  1 ,575  /on.»"  *&*> tnlt 

bales,  and  32  half-bales  of  cotton,  which  arrived  and  were  landed  in  London,  admissible, 

in  June,  1837 ;  previously  to  the  bales  being  shipped,  they  were  compressed  onhe^efendV* 

in  an  extremely  powerful  hydraulic  screw,  by  means  of  which  a  bale  of  12  ant  to  show  a 

cubic  feet  was  reduced  to  I  foot  5  inches.     The  bales  while  in  the  press  were  "a?*,  that  the 

bound  or  lashed  round,  and  when  released,  they  expanded  more  or  less  ac-  meMUrfm!nJ 

cording  to  the  strength  of  such  lashings ;  but  the  average  expansion  was  about  culated  when 

15  per  cent.,  in  about  24  hours  after  they  came  from  the  screw.     After  its  [J^^ft^**1 

shipn.ent  in  the  hold,  the  cotton  was  incapable  of  further  expansion  ;  but  screw  at  Bom- 

upon  its  being  landed,  in  consequence  of  the  lashings  being  loosened,  a  still  appeared*hat 

further  expansion  took  place,  averaging  about  20  per  cent.,  upon  the  origi-  »t  afterwards 

nal  bulk  as  it  came  from  the  screw.     The  cotton  in  question  had  been  mea-  aiderably before 

sured  immediately  it  came  from  the  screw,  taking  the  average  of  1  bale  in  ***"  shipped, 

every  10,  and  at  the  calculation  of  50  cubic  feet  per  ton,  amounted  to  355  it  *ss  unloaded 

tons  odd,  which  was  the  amount  inserted  in  the  bill  of  lading,  and  upon  ^eiWery^  °f 

which  the  defendant  had  paid  money  into  Court.    Upon  its  arrival  in  London,  secondly,  on 

the  cotton,  upon  the  same  calculation,  amounted  to  453  tons  odd,  being  a  dif-  pi^Soff.V  * 

ference  of  08  tons.  «how  that  the 

captain  of  the 
▼easel  refused  to  receive  the  cotton  according  to  such  measurement,  and  that  he  measured  it 
when  on  hoard,  and  delivered  an  account  of  such  measurement  to  the  shippers. 

A  statement  by  a  judge  to  the  jury,  that  in  his  opinion  a  usage  has  been  proved,  is  not  a 
misdirection. 


TERM  REPORTS  m  the  COMMON  PLEAS. 

The  question  between  the  parties  was,  at  what  rate  of  measurement  the 
above  calculation  was  to  be  made,  the  plaintiff  contending  that  it  was  to  be 
made  according  to  the  bulk  of  cotton  at  the  port  of  delivery,  or  at  any  rate,  at 
the  time  of  shipment :  the  defendant,  on  the  other  hand,  contending  that 
there  was  a  usage  in  the  trade,  by  which  the  measurement  was  to  be  calcu- 
lated at  the  time  it  came  from  the  screw ;  and  he  offered  evidence  of  such 
usage  accordingly.  This  was  objected  to  on  behalf  of  the  defendant  by  Wilde, 
Serjt. ;  who  cited  Moller  v.  Living  (a).  The  evidence,  however,  was  ad- 
mitted by  the  learned  judge. 

The  witness,  who  was  called  to  prove  the  usage,  stated,  that  the  genera] 
course  was  to  pay  freight  at  the  rate  of  50  cubic  feet  to  the  ton,  according 
to  the  measurement  at  the  screw ;  but  he  also  stated  upon  cross-examination, 
that  the  pressure  by  the  hydraulic  screw  was  of  recent  introduction ;  that  for- 
merly the  cotton  had  been  compressed  by  means  of  hand  screws,  which  were  by 
no  means  so  powerful,  and  that  since  the  introduction  of  the  hydraulic  screw,  it 
had  been  found  necessary  to  remodel  the  scale  of  the  East  India  Company ;  and 
that  the  new  scale  was  to  come  into  operation  on  the  7th  of  April,  after  the 
shipment  in  question.  He  also  stated  that  there  were  three  modes  of  calcu- 
lating the  tonage ;  first,  by  taking  fourteen  hundred  weight  to  the  ton ;  secondly 
by  taking  four  bales  and  a  half  to  the  ton ;  and,  thirdly,  by  calculating  15 
cubic  feet  to  the  ton,  as  in  this  instance ;  that  frequent  disputes  bad  arisen 
as  to  the  mode  of  measuring  cotton,  principally  depending  upon  the  question 
whether  or  not  the  measurement  was  to  be  taken  by  placing  the  callipers  over 
the  ropes  or  lashings.  At  the  close  of  the  defendant's  case,  Wilde,  Serjt.,  pro- 
posed to  call  the  captain,  for  the  purpose  of  proving,  first,  that  he  refused  to 
receive  the  goods  according  to  the  measurement  of  the  screw,  and  secondly, 
to  prove  the  measurement  of  the  cotton  when  it  was  shipped,  and  that  he 
had  delivered  an  account  of  such  measurement  to  the  shippers ;  but  this  evi- 
dence being  objected  to  on  the  part  of  the  defendant,  it  was  rejected. 

The  learned  judge  in  summing  up,  told  the  jury  that  in  his  opinion  the 
usage  was  proved,  and  they  found  a  verdict  for  the  defendant, 

Wilde,  Serjt.,  in  Easter  Term,  moved,  to  set  aside  this  verdict,  and  for  a 
new  trial,  on  the  grounds,  first,  that  the  evidence  of  usage  was  improperly 
received;  secondly,  that  the  evidence  offered  by  the  plaintiff  in  reply,  was  im- 
properly rejected,  and  thirdly,  that  the  learned  judge  had  misdirected  the 
jury  as  above.  The  Court  granted  a  rule  nisi  upon  the  first  and  second 
points,  but  refused  it  for  misdirection,  upon  the  ground  that  the  statement 
made  by  the  learned  judge  amounted  to  no  more  than  saying,  that  one  ques- 
tion in  the  case,  was,  whether  the  usage  had  been  proved,  and  that  it  seemed 
to  him  it  had  been. 

Sir  W.  W.  Follett,  Q.  C,  and  R.  P.  Richard*,  on  a  former  day  in  this  Term. 
shewed  cause. — The  question  turns  upon  the  construction  of  the  charter- 
party,  and  as  there  is  no  place  therein  mentioned  at  which  the  mea- 
surement was  to  be  calculated,  evidence  was  admissible  to  shew  the  usage 
by  which  the  measurement  was  to  be  taken  at  the  screw  at  Bombay.— 
[Hndaly  C.  J. — According  to  the  rules  of  good  sense,  it  would  seem  that  the 
cotton  ought  to  be  measured  according  to  the  actual  space.it  occupied  in  the 
•hip,  unless  there  were  an  established  custom  to  the  contrary.    The  use  of 

(a)  4  Taunt.  102. 
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the  hydraulic  screw  is  shown  not  to  have  been  an  old  custom.] — It  was  as  Common  Pka*. 
old  as  the  method  of  taking  the  tonage  by  measurement  (b).  There  is  no 
role  of  law  by  which  the  measurement  is  to  be  taken  according  to  the  space 
occupied  in  the  vessel ;  and  it  is  clear  that  a  mercantile  contract  may  be  ex* 
plained  by  a  known  usage  of  trade  according  to  the  principle  laid  down  in 
2  Phillips  on  Evidence,  738,  764  (c),  Hat/net  v.  Halliday  (rf),  Bold  v.  Ray- 
ner(e),  Benson  v.  Schneider  (/),  Donaldsons.  Foster  (g),  Taylor y.  Briggs(h). 
In  Gibbon  v.  Young  (»),  which  was  an  action  on  a  charter-party  for  freight,  in 
which  the  freighter  covenanted  to  pay  freight  at  a  certain  rate  per  ton,  freight 
admeasurement ;  pleas  setting  up  a  usage  of  the  trade,  that  an  account  for 
the  freight  admeasurement  should  be  produced  to  the  freighter  before  the 
freight  was  payable,  were  held  bad  on  demurrer,  upon  the  ground  that  the 
terms  of  the  usage  pleaded  varied  the  terms  of  the  original  contract ;  and  that 
the  usage  if  good,  was  matter  of  evidence,  and  should  not  have  been  pleaded ; 
but  the  Court  in  that  case  distinctly  recognized  the  principle,  that  a  written 
mercantile  instrument  may  be  explained  by  usage  (j).  In  Moller  v.  Living, 
cited  on  the  other  side,  the  Court  held  that  evidence  of  usage  was  properly 
excluded,  because  there  was  no  ambiguity  in  the  contract,  which  is  not  the 
case  here.  The  question  in  this  case  is,  what  is  meant  by  "50  cubic 
feet  per  ton  ?"  and  evidence  is  as  admissible  to  explain  that,  as  to  explain  the 
meaning-  of  the  term  "  one  thousand  rabbits"  in  a  lease  of  a  warren  (h). 
Then,  as  to  the  evidence  offered  in  reply,  it  was  properly  rejected ;  for  it 
was  not  offered  to  contradict  the  custom,  but  merely  to  shew  that  the  Cap- 
tain had  refused  to  receive  the  cotton  according  to  the  Bombay  measurement* 
which  could  clearly  have  "no  bearing  upon  the  meaning  of  the  contract 
between  the  parties. 

Wilde,  Serjt,  and  Martin,  in  support  of  the  rule. — By  the  usual  terms  of 
the  charter'party,  the  owner  is  to  take  on  board  a  full  and  complete  cargo,  not 
exceeding  what  the  ship  can  reasonably  carry ;  the  size  of  the  ship,  therefore 
must  be  the  basis  of  the  remuneration.  The  argument  on  the  other  side 
would  go  to  shew,  that  if  by  the  means  of  a  more  powerful  screw,  they  could 
compress  a  bale  of  cotton  to  the  size  of  a  nutmeg,  and  by  its  subsequent  ex- 
pansion it  were  to  occupy  a  space  of  10  feet  in  the  hold,  the  owner  was  to  be 
paid  at  the  rate  of  calculating  a  bale  at  (he  size  of  a  nutmeg.  The  rule  is 
not  disputed,  that  commercial  instruments  are  to  be  construed  according  to 
the  usage  of  trade,  but  that  rule  is  only  applicable  where  there  is  a  latent 
ambiguity  in  the  instrument ;  that  is,  where  the  ambiguity  arises  out  of  ex- 
trinsic matter  (/),  as  in  the  case  of  the  use  of  the  word  bale  (m) ;  or  in  a  war- 
ranty to  depart  with  convoy,  evidence  may  be  admitted  to  shew  the  place 
where,  according  to  mercantile  usage,  the  ship  was  to  be  joined  by  convoy  (n). 
If  there  have  been  any  cases  in  which  it  has  been  held  that  unambiguous  expres- 

(6)  A  mercantile  usage  may  be  good9 
though  it  has  only  been  established  for 
a  year,  Noble  v.  Kennoway,  2  Doug. 
510.  So,  if  it  be  general,  though  not 
uniform,  Fallance  v.  Dewary  I  Camp. 
503. 

(c)  Last  edit. 

(«0  7  Bing.  587 :  5  M.  &  P.  572. 

(e)  1  M.£  W.343;  2  Gale,  44. 

(/)  7  Taunt  272. 
VOL.  I. 


V.  per  Gibbs,  C.  J.,  p.  233;  and 


(g)  Abbott  on  Shipping,  222. 

( h)  2  C.  &  P.  525. 

(t)  2  Moo.  224 

(j)  V.  per  GUA 
per  Dallas,  J.,  p.  234. 

(k)  See  Smith  v.  Wilton,  3  B.  fc 
Adol.  728. 

(0  See  2  Star.  Ev.  546,  547. 

(m)  See  Taylor  v.  Briggs,  ut  supra* 

(n)  See  Lethulier%s  Case,  2  Salic.  44a 
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Common  Pleat,  sions  in  a  contract  were  capable  of  explanation,  it  is  submitted  that  they  are  not 
warranted  by  law.  Neither  a  usage  of  trade  or  a  local  custom  can  be  called 
in  to  controul  or  vary  the  ordinary  meaning  of  language  (o),  as  in  Noble  ▼. 
Durell(p)t  where  it  was  held  that  a  custom,  that  every  pound  of  butter  sold 
in  a  particular  market  town  should  weigh  18  ounces,  was  bad.  And  although 
where  a  policy  of  insurance  refers  to  a  particular  trade,  evidence  of  the  usage 
of  that  trade  is  admissible,  it  is  not  so  otherwise,  and  a  party  cannot  call  a 
witness  to  explain  the  expressions  of  a  policy,  where  they  are  quite  clear;  as, 
where  a  policy  of  insurance  expressed  that  the  insurance  was  on  the  ship  till 
moored  twenty-four  hours,  and  on  the  goods  till  safely  landed;  evidence  to 
shew  a  usage  that  the  risk  on  the  goods  as  well  as  on  the  ship  expired  in 
twenty-four  hours  was  held  inadmissible,  Parkinson  v.  Collier  (7).  Upon 
the  same  principle  it  has  been  held,  that  on  a  warranty  of  primed  singed 
bacon,  evidence  is  not  admissible  of  a  practice  in  the  trade  to  receive  bacon 
to  a  certain  degree  tainted  as  primed  singed  bacon,  Yates  or  Yeats  v.  Pirn 
or  Pym  (r).  The  same  principle  was  acted  upon  in  Parkinson  v.  Lee  (*), 
and  Cuff  v.  Penn  ({)•  The  case  of  Donaldson  v.  Foreter  certainly  goes  a 
monstrous  length,  and  it  has  been  impeached  by  Mr.  Starkie9  in  his  work  on 
Evidence  («).  Jn  Haynes  v.  Halliday,  the  question  was  as  to  the  proper 
method  of  stowing  a  boat  on  board  a  ship ;  and  the  decision  merely  goes  to 
shew  that  the  boat  was  not  to  be  taken  on  board  in  such  a  state  as  to  im- 
pede the  navigation  of  the  ship.  In  Bold  v.  Rayner,  there  was  a  contract  to 
deliver  goods  from  a  ship,  and  there  was  a  variance  between  the  bought  and 
sold  notes,  in  one  of  which  it  was  stated  that  the  delivery  was  to  be  from  ship 
A.  or  ship  B. ;  and  in  the  other  from  ship  A.  and  ship  B. ;  and  evidence  was 
admitted  to  shew  that  by  mercantile  usage  both  these  expressions  had  the 
same  meaning ;  for  it  was  clear,  it  was  the  intention  of  the  parties  that  the 
goods  should  be  delivered  somehow.  Jn  Benson  v.  Sehnedier,  the  contract 
was  to  load  a  full  and  complete  cargo  of  cotton,  and  evidence  was  admitted 
to  shew  that  the  cotton  in  question  was  not  packed  in  a  fit  way  for  shipping ; 
the  Court  therefore  only  gave  effect  to  the  contract.  In  Taylor  v.  Briggs 
there  was  a  latent  ambiguity  in  the  meaning  of  the  word  bale,  which  required 
explanation.  Gibbon  v.  Young  is  a  strong  authority  for  the  plaintiff,  to  shew 
that  no  new  terms  will  be  introduced  to  vary  a  contract.  In  this  case  there 
is  no  dispute  that  50  feet  are  to  be  taken  as  a  ton.  There  is  no  ambiguity 
in  the  contract  to  let  in  parol  evidence  of  any  usage  to  control  it ;  and  besides 
the  usage  attempted  to  be  set  up  is  singularly  vague  and  uncertain.  It 
appears  that  formerly  hand-screws  were  used :  the  hydraulic  screws  now 
in  use  may,  in  their  turn,  be  superseded  by  some  new  machine  of  still  greater 
power ;  or  even  at  present,  one  screw  may  be  of  greater  power  than  another. 
The  expansive  power  of  the  cotton  is  also  shewn  to  vary  with  the  different 
strength  of  the  lashings  used  to  tie  up  the  bale.  Although  the  contract  was 
not  in  express  terms  that  freight  should  be  calculated  at  the  port  of  delivery, 
yet  that  was  the  reasonable  basis  of  calculation.  Suppose  it  were  a  cargo 
of  tobacco,  or  of  any  other  commodity  which  might  diminish  in  bulk  or  weight 


(o)  2  Star.  Ev.  566. 
(p)  3  T.  R.  271. 
(a)  Park  on  Insur.  740,  7th  edit. 
<r)  Holt's  N.  P.  C.  95 :  2  Marsh.  141 ; 
6  Taunt.  446. 


fs)  2  Fast,  313. 
(t)  LM.&S.  21. 
(«)  Vol.2,  567, n. 
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during  the  voyage,  the  freight  would  be  payable  only  on  the  quantity  actu-  Cm/mrmPUa*. 
ally  delivered.  It  is  notorious  that,  in  the  West  India  trade,  molasses  is  never 
of  the  same  weight  when  delivered,  as  when  received  on  board ;  but  it  is 
paid  for  according  to  the  amount  delivered  (t>).  Suppose  the  case  of  a  man 
covenanting  to  pay  twenty  quarters  of  corn  by  way  of  rent,  would  he  be  per- 
mitted to  give  in  evidence  a  usage,  that  a  payment  of  fifteen  quarters  was 
sufficient,  because  the  corn  had  shrunk  ?  The  result  of  the  present  custom 
would  be,  that  no  certain  quantity  is  represented  by  the  quantity  mentioned 
in  the  contract. 

Then,  the  evidence  that  was  rejected  should  have  been  admitted,  for  the 
captain  was  called,  not  only  to  prove  the  measurement  when  the  cotton  was 
shipped,  which  was  a  fact  material  to  the  question,  but  also  to  disprove  the 
usage  which  had  been  set  up,  by  shewing  the  varying  nature  of  the  measure- 
ments. 

•  Tindal,  C.  J.  (after  consulting  with  the  other  judges). — It  is  shewn  in  evi- 
dence that  the  bulk  varies  on  three  occasions ;  first,  when  it  comes  from  the 
screw  ;  secondly,  when  it  is  put  on  board ;  and  thirdly,  when  it  is  unloaded. 
The  contract  is  silent  as  to  which  admeasurement  is  to  be  taken  ;  and  the 
first  question  is,  whether  evidence  of  the  usage  in  the  trade  may  not  be  ad- 
mitted, to  shew  what  the  parties  really  meant.  Upon  this  point  the  Court 
do  not  entertain  any  doubt  that  the  evidence  was  properly  admitted ;  but 
upon  the  other  point,  as  to  the  rejection  of  the  captain's  evidence,  we  feel 
some  difficulty,  and  upon  that  we  will  take  time  to  consider. 

His  Lordship  now  gave  judgment. — At  the  conclusion  of  the  argument 
in  this  case,  we  stated  our  opinion,  that,  so  far  as  related  to  the  first  objec- 
tion, we  thought  the  case  fell  within  the  general  rule,  that,  where  a  doubt 
is  raited  by  evidence  upon  the  meaning  of  a  mercantile  contract,  evidence 
is  admissible  of  the  usage  or  course  of  trade  at  the  place  where  the  con- 
tract is  to  be  carried  into  effect,  to  explain  or  remove  such  doubt ;  and 
we  still  continue  of  that  opinion,  and  hold  the  evidence,  which  was  given  by 
the  defendant  at  the  trial  of  this  cause,  to  be  admissible. 

But  with  respect  to  the  evidence  tendered  by  the  plaintiff  in  the  way  of 
reply,  we  think  such  evidence  ought  to  have  been  received.  For,  it  appears 
to  as,  the  evidence  tendered  had  a  direct  bearing  on  the  point,  whether  the 
usage  set  up  was  a  reasonable  usage  or  not.  Evidence  of  the  extent  of  the 
difference  between  measurement  on  the  merchant's  premises,  and  measure- 
meat  at  the  time  of  shipment,  might  be  material  to  enable  the  judge  to  form 
his  opinion  upon  the  reasonableness  of  the  usage ;  and  if  the  usage  should 
appear  to  be  in  a  high  degree  unreasonable  on  this  account,  such  evidence 
might  also  have  weight  with  the  jury  on  the  question,  whether  the  usage  did 
or  did  not  exist  in  fact. 

We  think,  therefore,  upon  this  ground,  the  cause  must  go  down  again  to 
a  new  trial. 

Rule  absolute, 

(r)  See  Abbott  on  Shipping,  Part  3,  ch.  7,  t.  7,  p.  292-299,  5th  ed. 
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Stone  and  others  t?.  Compton. 


1.  As  be- 
tween princi- 
pal and  sure- 
if  any 


ASSUMPSIT;  tried  before  Tindai,  C.  J.,  at  the  Sittings  after  Hilary 
Term,  1837,  when  a  verdict  was  found  for  the  plaintiffs,  for  the  sum  of 
miteria^Mrtof  3000*'  subject  to  the  opinion  of  the  Court  upon  the  following  case : 
the  transaction  The  declaration  contained  two  counts.  The  first  on  a  promissory  note, 
creditor  ancThis  dated  tDe  25tn  November,  1831,  whereby  the  defendant  promised  to  pay  to 
pect°of >hich"  Plaintifl*  an(*  John  Martin,  since  deceased,  or  order,  on  the  22d  November, 
th^su'reVen-  1832>  2600/.  with  interest,  and  to  pay  the  interest  half  yearly.  Second  count, 
upon  an  account  stated. 

The  defendant  pleaded,  first  (to  the  first  count),  that  he  was  induced  to  make  the 
promissory  note,  and  the  same  was  obtained  from  him,  by  the  fraud,  covin  and 
misrepresentation  of  the  plaintiffs  and  /.  M.  and  others,  in  collusion  with  them. 
Secondly,  (to  the  same),  except  as  to  1671/.  8*.  parcel,  &c,  and  in- 
aucMhat but*  terest  hereon,  that  before  and  at  the  time  of  the  making  of  the  note,  cer- 
for  the  same  tain  persons,  to  wit,  Leonard  Streate  Coxe,  and  George  Chambers,  were  de- 
lo^noThwe  sir0"8  of  borrowing  of  the  plaintiffs  and  /.  M.  a  large  sum,  to  wit,  2600/1,  and 
been  entered  the  plaintiffs  and  /.  M.  proposed  to  lend  the  same,  upon  certain  securities  being 
given  them  for  the  re-payment  thereof  with  interest ;  and  amongst  other  se- 
curities, upon  the  security  of  the  said  note,  to  be  therefore  made  and  signed 
by  the  defendant,  as  surety  of  and  for  the  said  L.  S.  C.  and  G.  C.  in  that 
behalf,  and  thereupon  the  said  note  was  made  by  the  defendant,  as  surety  of 
and  for  L.  S.  C.  and  G.  C.  and  as  security  for  the  re-payment  of  such  sum 
not  exceeding  2600/.,  as  should  be  then,  vie.,  at  the  time  of  making  the 
said  note  and  giving  such  other  securities,  lent  and  advanced  by  the  plaintiffs 
and  /.  M.  to  L.  S.  C.  and  G.  C,  with  interest ;  and  upon  the  terms  and 
(kith  that  the  plaintiffs  and  /.  M.  should  and  would,  upon  the  said  note  be- 
maker  of  a  pro-  jng  made  and  the  said  securities  being  given  and  executed,  advance  and  lend 
given  to  Secure  to  £•  &  C.  and  G.  C.  such  sum  of  2600/.,  and  that  the  defendant  should  not 
be  liable  on  the  said  note,  except  for  such  sum  as  the  plaintiffs  and  /.  M. 
should, then  lend  and  advance  to  L.  S.  C.  and  G.  C.  on  the  said  securities; 
and  the  defendant  then  made  the  said  note  upon  the  said  terms,  and  not 
otherwise,  or  upon  any  other  consideration.  And  the  defendant  avers  that 
all  the  said  securities,  including  the  said  note,  were  then  made,  executed  and 
delivered  to  the  plaintiffs  and  /.  3f.,  upon  the  terms  aforesaid,  and  the  plain- 
tiffs and  /.  M.  then  received  the  note,  upon  the  terms  and  consideration 
rn18ool.,&andUitt  aforesaid,  and  that  there  never  was  any  other  consideration  for  the  making  of 
was  agreed  that  the  said  note :  that  at  the  time  of  and  upon  the  making  and  executing  and 
should  lend*  delivering  to  the  plaintiffs  and  /.  M.t  of  the  said  securities,  including  the 
IndB  *u  A%  note  as  a^oresa^»  tnev  advanced  and  lent  to  Z.  S  C.  and  G.  C,  a  much 
the  security  of   less  sum  of  money  than  2600/.,  to  wit,  1671/.  8#.,  and  no  more,  and  forbore 

a  mortgage  and 

of  a  promissory  note  to  that  amount,  to  be  given  by  a  tbird  party ;  and  that  tbe  8002.  should 
be  deducted  out  of  tbe  2,600/.  In  the  mortgage  deed  was  a  recital  (which  was  untrue  in 
fact,)  that  the  800/.  bad  been  paid :  the  defendant  gave  his  joint  and  several  note  for  the  2,6001. 
and  at  tbe  time  of  making  it,  the  recitals  of  the  deed  were  read  over  in  his  presence  by  the 
plaintiffs'  agents : — Held,  that  this  amounted  to  a  fraud  in  law,  and  that  the  note  given  by  the 
defendant  was  thereby  rendered  unavailable  against  him. 

4.  Unon  the  argument  of  a  special  case,  where  the  verdict  is  entered  for  the  plaintiff,  he  it 
entitled  to  begin,  though  by  the  pleadings  the  issue  may  be  upon  the  defendant. 


tera  into  his  en- 
gagement) is 
with  the  know- 
ledge or  assent 
of  the  creditor, 
misrepresented 
to  i he  surety, 
(ihe  misrepre- 


into,  or  being 
entered  into, 
the  extent  of 
the  surety's 
liability  may 
thereby  be  in- 
creased), the 
security  given 
by  the  surety  is 
not  available 
against  him,  on 
the  ground  of 
fraud. 

2.  The  lia- 
bility of  the 


the  debt  of  a 
third  party,  is 
the  same  as 
that  of  a  party 
who  gives  a  re- 
gularguarantee. 
3.  A.  (being 
in  partnership 
with  B.)  was 
indebted  to  the 
plaintiff's  on  his 


a 
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thai  to  lend  or  advance  to  Z.  &  C.  and  G.  C.  any  further  part  of  raid  2600/.   Qmmon  pu<u. 


without  the  defendant's  knowledge  or  consent,  and  that  there  never  was  any 
consideration  for  the  payment  of  said  note  or  any  part  of  the  amount  thereof, 
except  as  to  the  said  1671/.  8#.,  with  interest  thereon,  and  the  plaintiffs  did 
not,  at  the  time  of  the  commencement  of  this  suit,  hold  the  said  note  for  or 
upon  any  consideration,  except  as  to  said  1671/.  8*.  parcel,  Ac,  and  interest 
thereon. 

Thirdly,  (to  the  same),  that  the  defendant  made  the  said  note  as  security 
lor  certain  persons,  to  wit,  Z.  S.  C.  and  G.  C,  and  in  order  to  secure  monies 
to  be  paid  by  them  to  the  plaintiffs  and  /.  M.,  and  that  after  the  death  of 
J.  M.,  and  before  the  commencement  of  this  suit,  Z.  S.  C.  and  G.  C.  paid 
and  satisfied  monies  to  the  amount  of  all  monies  in  the  note  mentioned,  toge- 
ther with  all  interest  due  thereon,  and  that  the  plaintiffs  received  the  same  in 
full  satisfaction  and  discharge  of  the  cause  of  action  in  the  first  count  men- 
tioned. 

Fourthly,  as  to  932/.  1 1#.  Zd.  parcel,  &&,  in  the  first  count  mentioned, 
that  before  and  at  the  time  of  the  making  the  note,  Z.  S.  C.  and  G.  C.  were 
co-partners  in  trade,  and  that  the  defendant  made  the  note  as  surety  of  and 
for  L.  S.  C.  and  G.  C. ;  and  the  plaintiffs  and  /.  Af.,  since  deceased,  then  ac- 
cepted and  received  the  same  as  a  collateral  security  for  the  re-payment  of  a 
large  sum,  to  wit,  2600/.,  to  be  lent  and  advanced  by  the  plaintiffs  and  /.  M.t 
since  deceased,  to  Z.  S.  C,  and  G.  C,  and  not  upon  any  other  consideration ; 
and  the  defendant  made  the  said  note  upon  the  terms,  that  in  case  the  plain- 
tiffs and  /.  M.,  or  any  or  either  of  them,  should,  by  virtue  of  the  deed  here- 
inafter mentioned,  sell  the  tenements  and  policies  hereinafter  mentioned,  the 
defendant  should  be  relieved  from  liability  on  the  said  note,  to  the  extent  of 
the  monies  which  on  such  sale  should  be  received  by  them  or  any  or  either 
of  them,  in  satisfaction  of  the  amount  of  the  said  note,  or  any  part  thereof,  so 
far  as  the  same  might  extend  and  be  applicable  to  the  said  note.  And  the 
defendant  avers  that  before  the  making  of  the  said  note,  Z.  S.  C.  and  G.  C. 
had  applied  to  and  requested  the  plaintiffs  and  /.  M.,  since  deceased,  to  lend 
and  advance  to  them,  Z.  S.  C.  and  G.  C. ;  and  the  plaintiffs  and  /.  M.  then 
agreed  to  lend  to  Z.  S.  C.  and  G.  C.  2600/.,  upon  the  security,  not  only  of 
the  said  note,  but  also  upon  the  security  and  on  the  terms  and  conditions 
mentioned  and  set  forth  in  the  indenture  hereinafter  mentioned;  and  thereupon 
heretofore,  and  before  the  making  of  the  said  promissory  note,  to  wit,  on  the 
25th  November,  1831,  by  a  certain  indenture,  bearing  date  the  day  and  year 
last  aforesaid,  (setting  forth  an  indenture  between  Edward  Chambers,  of 
the  first  part ;  the  said  G.  C,  of  the  second  part ;  the  said  Z.  S.  C,  of  the 
third  part,  and  /.  Af.t  since  deceased  and  the  plaintiffs,  of  the  fourth  part ; 
whereby  Coxe  and  Chamber*  mortgaged  leasehold  hereditaments,  Ac,  and 
assigned  certain  policies  of  insurance  to  the  plaintiffs  to  secure  the  said  sum 
of  2600/.)  That  afterwards,  to  wit,  on  the  25th  November,  1832,  default  was 
made  in  payment  of  said  2600/.  mentioned  in  the  said  indenture,  and  being  the 
sum  for  securing  which  the  said  note  was  given ;  and  thereupon  the  plaintiffs, 
according  to  their  interests  and  rights  respectively,  in  that  behalf,  afterwards, 
and  after  the  death  of  /.  M.,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  1st  June,  1836,  under  and  by  virtue  of  the  said  indenture,  and  of 
the  powers  thereby  given,  sold  and  disposed  of  the  said  leasehold  heredita- 
ments, Ac.,  and  the  several  policies  of  insurance,  and  other  the  promises  men- 
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Common  Phot,  tioned  in  the  said  indenture,  and  being  such  securities  as  aforesaid,  and 
which  they  were  so  authorized  to  sell  respectively,  at  and  for  divers  monies, 
to  wit,  to  ihe  amount  of  2000/.,  and  that  after  deducting  and  retaining  to  and 
for  themselves,  the  plaintiffs,  respectively,  all  such  several  costs,  &c,  as  were 
in  the  first  place  to  be  deducted  and  retained  by  virtue  of  the  said  indenture, 
there  then  remained  and  was  in  the  hands  of  the  plaintiffs,  and  they  then 
held  and  retained  to  their  own  use  and  benefit,  as  the  balance  of  2000/.,  being 
the  proceeds  of  the  said  several  securities,  a  large  sum,  to  wit,  932/.  1 Is.  &/., 
for  and  on  account  and  in  satisfaction  and  discharge  of  said  932/.  1 U.  Zd 
parcel,  &c,  and  the  cause  of  action  in  respect  thereof;  and  such  last-mentioned 
sum  thereby  then  became  and  was  satisfied  and  discharged,  and  the  plaintiffs, 
from  thenceforth,  hitherto  have  held  the  said  note  without  value  or  considera- 
tion as  to  the  said  last-mentioned  sum. 

FiHhly,  to  the  second  count,  non-assumpsit 

Replication,  to  the  first  plea,  traversing  the  fraud,  &c. 

To  the  second,  de  injuria. 

To  the  third,  that  Coxa  and  Chambers  did  not  pay  or  satisfy,  nor  did  the 
plaintiffs  accept  or  receive  the  said  monies,  in  that  plea  mentioned,  in  satis- 
faction or  discharge  of  the  cause  of  action  in  the  first  count  mentioned. 

To  the  fourth,  that  the  plaintiffs  did  not  sell  or  dispose  of  the  hereditaments, 
policies  and  premises  in  the  said  indenture  mentioned,  or  any  part  thereof, 
nor  was  there  in  the  hands  of  the  plaintiffs,  nor  have  they  held  or  retained  to 
their  own  use  and  profit,  the  said  sum  of  932/.  11*.  3d.,  or  any  part  thereof, 
for  or  on  account  or  in  satisfaction  or  discharge  of  the  said  sum  or  any  part 
thereof,  in  the  introductory  part  of  the  fourth  plea  mentioned,  and  the  cause 
of  action  in  respect  thereof. 

The  plaintiffs  are  bankers,  in  London,  and  the  defendant  is  a  general  merchant, 
residing  in  the  same  place.  For  a  considerable  period  previously  to  1825, 
Messrs.  L.  S.  Coxe,  and  G,  Chambers,  who  carried  on  business  in  London 
as  wine  merchants,  kept  a  banking  account  with  the  predecessors  of  the  plain- 
tiffs, in  their  banking  firm,  which  banking  account  was  continued  with  the 
plaintiffs  until  the  bankruptcy  of  Coxe  and  Chambers,  as  hereafter  mentioned. 

Mr.  Coxe,  one  of  the  partners  in  the  house  of  Coxe  and  Chambers,  also 
kept  a  private  and  separate  banking  account  with  plaintiffs,  for  himself  indi- 
vidually, which  account  was  closed  on  the  24th  February,  1830. 

In  1825,  John  Martin,  since  deceased,  and  the  plaintiffs,  Geo.  Stone,  and 
H.  Stone,  who  then  composed  the  banking  firm,  lent  to  Mr.  Coxe,  on  his  pri- 
vate account,  the  sum  of  800/.,  as  a  specific  loan  on  the  security  of  an 
assignment  of  a  policy  on  his  own  life,  effected  in  the  Equitable  Assurance 
Company,  for  1500/. 

In  the  beginning  of  the  year  1830,  the  plaintiffs'  firm  allowed  Mr.  Coxe  to 
receive  the  sum  of  714/.  from  the  Equitable  Assurance  Office  (being  the 
consideration  for  the  sale  of  certain  additions  or  accumulations  upon  the  be- 
fore mentioned  policy,  which  would  have  become  payable  at  the  death  of  Mr. 
Coxe),  upon  the  understanding  that  he  was  thereout  to  pay  to  them  the  sum 
of  300/.,  in  part  discharge  of  the  said  debt  of  800/.,  which  he  accordingly  did, 
and  which  reduced  his  debt  to  500/. 

Between  April,  1825,  and  November,  1831,  the  plaintiffs,  J.  Martin  (then 
/.  M.,  the  younger),  G.  Stone,  the  younger,  and  James  Martin,  had  been 
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partners  in  the  bank;  and  on  the  24th  of  June,  1830,  the  plaintiffs1  firm  lent 
to  Mr.  Coxe  a  further  sum  of  100/.,  making,  with  the  former  balance  of  500/., 
600/.  on  his  own  private  account.  The  interest  upon  this  loan  was  paid  at  or 
about  Christmas  in  every  year,  and  was  paid  up  to  Christmas,  1830. 

When  Mr.  Coxe  closed  his  private  banking  account  with  the  plaintiffs' 
firm,  the  above  specific  loan  of  500/.  remained  due,  and  the  further  sum  of 
100/.  was  subsequently  advanced  as  before-mentioned. 

In  November,  1831,  Messrs.  Coxe  and  Chambers  having  occasion  for  a 
loan  on  their  partnership  account,  entered  into  a  negotiation  with  the  plain- 
tiffs' firm,  in  order  to  obtain  it.  Pending  this  negociation,  and  before  any  de- 
finite agreement  between  Coxe  and  Chambers  and  the  plaintiffs9  firm  was  come 
to,  viz.,  on  the  11th  of  November,  1831,  the  plaintiffs'  firm  advanced  to 
Messrs.  Coxe  and  Chambers  300/.  as  a  specific  loan,  which  loan  was,  on  that 
day,  carried  to  the  credit  of  Coxe  and  Chambers,  in  their  general  banking 
account. 

On  the  16th  of  the  same  November,  it  was  agreed  between  the  plaintiffs  and 
Coxe  and  Chambers,  through  the  medium  of  Coxe  (but  without  the  know- 
ledge or  privity  of  the  defendant,  who  had  not  then  been  applied  to,  to  become 
surety)  that  the  plaintiffs9  firm  should  make  a  loan  to  Coxe  and  Chambers,  of  the 
sum  of  2600/.,  and  that  the  plaintiffs'  firm  should  thereout  deduct,  or  be  re-paid, 
the  600/.  due  from  Mr.  Coxe  on  his  private  account,  and  secured  as  before-men- 
tioned, and  the  interest  thereon,  amounting  together  to  627/.  10*.  8c/.,  and  also 
the  300/.  and  interest  advanced  to  Coxe  and  Chambers  on  the  1 1  th  of  the 
same  November,  and  that  thereupon  the  policy  of  insurance  for  1500/.,  which 
had  been  givon  as  security  for  800/,  should  be  transferred  or  stand  as  a  secu- 
rity for  the  said  sum  of  2600/.,  and  which  was  to  be  further  secured  by  an 
assignment  to  the  plaintiffs'  firm  of  certain  leasehold  premises,  the  property  of 
Mr.  Edward  Chambers,  the  father  of  George  Chambers,  and  of  a  certain  po- 
licy effected  in  the  Equitable  Assurance  'Company  for  500/.,  on  the  life  of 
George  Chambers,  and  also  by  a  joint  and  several  promissory  note  of  some 
other  persons,  who  were  to  be  afterwards  named  by  Coxe  and  Chambers, 
and  to  be  approved  of  by  the  plaintiffs ;  and  subsequently,  but  before  the  25th 
oi  same  November,  the  defendant  and  Edward  Chambers  were  accordingly 
proposed  as  sureties,  and  were  approved  of  by  the  plaintiffs. 

In  pursuance  of  this  agreement,  an  indenture,  by  way  of  mortgage,  bearing 
date  the  25th  day  of  November,  1831,  was  made  between  Edward  Chamber s9 
therein  described,  of  the  first  part ;  the  said  George  Chambers,  of  the  second 
part ;  the  said  Z.  S.  Coxe,  of  the  third  part,  and  the  plaintiffs'  firm,  of  the 
fourth  part;  and  was  executed  by  Ed.  Chambers,  Geo.  Chambers  and  Z.  S. 
Coxe  ;  the  deed  reciting,  amongst  other  things,  that  the  entire  interest  in  the 
1500/.  policy  was  available  for  the  purposes  of  that  security,  the  800/., 
formerly  borrowed  on  it  by  Coxe,  having  been  re-paid  to  the  plaintiffs ;  but 
not  disclosing  the  arrangement  made,  as  to  the  application  of  the  2600/.,  or 
the  deduction  that  was  to  be  made  from  it  in  respect  of  previous  debts.  The 
deed  was  executed  by  the  parties  who  signed  it,  on  the  day  it  bore  date,  at  the 
office  of  Messrs.  Swain,  Stevens,  &  Co.,  the  solicitors  for  the  plaintiffs'  firm, 
and  was  read  over  in  the  presence  of  defendant  and  Messrs.  Coxe  and  Cham- 
bers. At  the  same  time,  the  note,  upon  which  this  action  is  brought,  was 
made  and  signed  by  the  defendant  and  Ed.  Chambers.  The  following  is  a 
copy  of  the  note : — 
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Common  Pleat.  "  London,  25th  Nov.  1*31. 

"  2600/. 

"  On  the  22d  day  of  November,  1832,  we  jointly  and  severally  promise 
Jo  pay  to  Messrs.  Martin  and  Stone,  or  order,  two  thousand  six  hundred 
pounds,  with  interest,  and  to  pay  the  interest  half  yearly,  for  value  received. 

"  E.  Chambers. 
"  Charles  Spencer  Compton,  jun." 

On  the  back  of  the  note  the  following  memorandum  was  written  at  the  time 
it  was  made  and  before  it  was  executed,  and  read  over  to  the  defendant : — 

"  The  within  sum  of  2600/.  is  the  same  sum  of  money  as  is  mentioned  in 
an  indenture  dated  the  25th  November,  1831,  and  made  between  E.  Cham- 
bers, of  the  first  part ;  Geo.  Chambers,  of  the  second  part ;  JL.  S.  Coxe,  of 
the  third  part ;  and  Messrs.  Martin  and  Stone,  of  the  fourth  part." 

The  defendant  was  surety  on  the  note  for  Messrs.  Coxe  and  Chamber*. 
He  became  so  at  their  request,  made  through  Geo.  Chambers,  who  communi- 
cated to  him  that  the  plaintiffs  were  to  lend  to  the  firm  of  Coxe  and  Cham- 
bers 2600/.,  but  did  not  then  or  at  any  other  time,  until  long  after  the  se- 
curities were  executed,  communicate  the  arrangement  and  agreement  between 
the  plaintiffs  and  Coxe  and  Chambers,  or  that  there  was  any  arrangement 
amongst  the  parties,  further  than  that  the  plaintiffs  were  simply  to  lend  the 
sum  of  2600/.  to  Coxe  and  Chambers. 

Before  the  defendant  signed  the  promissory  note,  the  subject  of  this  action, 
the  recitals  of  the  deed  were  read  over  to  him  ;  but  the  plaintiffs  did  not. 
nor  did  their  solicitor,  nor  did  Coxe  and  Chambers  inform  the  defendant  be- 
fore he  signed  such  note,  that  any  agreement  existed,  respecting  the  applica- 
tion of  the  said  sum  c/2600/,  or  of  the  deduction  to  be  made  thereout,  as 
above-mentioned,  or  that  Coxe  and  Chambers,  or  either  of  them,  were  in- 
debted to  plaintiffs,  or  that  there  had  been  any  bonus  received  on  the 
policy,  as  before-mentioned  ;  but  the  defendant  did  not  then,  or  at  any  other 
time,  make  any  enquiries  of  the  plaintiffs,  or  of  their  solicitor,  or  of  the 
said  Coxe  and  Chambers,  as  to  the  state  of  the  accounts  between  the  plaintiffs 
and  Coxe  and  Chambers,  or  either  of  them,  or  as  to  the  intended  application 
of  the  loan,  or  as  to  any  bonus  having  been  received  upon  the  policy. 

Coxe  and  Chambers  had,  on  the  said  25th  day  of  November,  a  small  sum 
to  their  credit  in  their  banking  account  with  the  plaintiff's,  and  they  did  not 
overdraw  that  sum  until  the  29th  November,  when  they  drew  various  checks, 
amounting  together  to  a  considerable  sum  more  than  the  balance  of  their 
banking  account ;  and  on  the  same  29th  November,  the  plaintiffs'  firm  cre- 
dited Coxe  and  Chambers  in  their  general  banking  account,  and  in  their  pass 
book,  as  follows :  "  Cr.,  29th  November,  cash  lent,  2600/.— Dr.,  1831,  Novem- 
ber 29th,  by  sundry  loans  and  interest  928/.  12*.  Five  days'  interest  allowed 
on  2600/.;  1/.  8*.  6rf." 

This  sum  of  928/.  12*.  was  the  amount  of  the  different  loans  above-men- 
tioned, and  the  interest  due  thereon ;  and  the  accounts  were  afterwards  con- 
tinued between  the  said  parties  in  the  same  pass  book  and  general  account. 

In  January,  1832,  John  Martin  died. 

Coxe  and  Chambers  paid  the  plaintiffs'  firm  the  interest  on  the  26^0/.,  an- 
nually, from  the  time  of  the  advance,  till  Christmas,  1834 ;  the  an: mint  of 
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such  interest  having  been  from  time  to  time  charged  and  allowed  in  the  GmmonPUa*. 
accounts  between  Coxe  and  Chamber*  and  the  plaintiffs,  and  stated  in  the 
usual  pass  book. 

In  July,  1835,  Coxe  and  Chambers  stopped  payment,  and  soon  afterwards 
became  bankrupts. 

On  or  about  the  28th  day  of  July,  in  that  year,  the  plaintiffs  notified  such 
stoppage  to  the  defendant,  and  reminded  him  of  his  liability  on  his  note. 
After  the  bankruptcy  of  Coxe  and  Chambers,  their  assignees  sold  the  two 
before-mentioned  policies  by  public  auction,  which  produced,  together,  the 
sum  of  871/.,  which  the  plaintiffs  received;  and  they  subsequently  sold  the 
leasehold  premises  which  had  been  mortgaged  to  them  by  private  contract, 
far  the  sum  of  270/. ;  and  they  also  received  a  dividend,  under  the  bankruptcy 
of  Coxe  and  Chamber*,  on  the  said  debt  of  2600/.,  of  364/.  7«.  They  gave 
the  defendant  notice  of  such  intended  sale,  and  also  of  the  sums  which  were 
realized.  The  sum  still  due  to  the  plaintiffs  on  the  note,  amounts  to  1300/. 
10*.  Id.  with  interest,  to  recover  which  this  action  was  brought. 

The  Court  are  to  be  at  liberty  to  draw  any  inference  which  a  jury  might 
have  drawn.  The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  any,  and  what  sum  ?  and  the  verdict  is  to  be 
entered  on  the  separate  issues  for  the  plaintiffs  or  defendant  accordingly, 
or  a  nonsuit  may  be  entered,  as  the  Court  shall  direct. 

The  case  was  argued  during  this  term. 

Sir  W.  W.  Follett,  Q.  C,  for  the  defendant,  proposed  to  begin,  as  the  issue 
was  upon  him. — [  Tindal,  C.  J . — The  rule  is,  that  on  a  special  case,  where 
the  verdict  is  entered  for  the  plaintiff,  he  is  entitled  to  begin.] 

Wilde,  Serjt.,  for  the  plaintiffs. — The  plaintiffs  are  entitled  to  the  whole 
amount  that  remains  due  upon  the  note.  It  is  not  competent  to  a  party 
giving  a  note  to  raise  the  same  objections  as  are  open  to  a  party  giving  a 
guarantee  in  a  precise  form.  But  even  if  it  were  otherwise,  there  has  been 
no  fraud  here  upon  the  defendant;  it  was  never  intended  that  he  should  be 
made  cognizant  of  the  deed ;  the  whole  of  the  2600/.  was  brought  to  the  credit 
of  Coxe  and  Chambers,  and  therefore  they  had  the  full  benefit  of  it.  The 
frame  of  the  note  left  the  whole  arrangement  to  the  parties  themselves,  unre- 
stricted by  any  special  terms.  He  cited  and  distinguished  Glyn  v.  Hertel(a), 
and  Laxton  v.  Peat(b),  overruled  in  Fentum  v.  Pocock(c). 

Sir  W.  W.  Follett,  contrd. — The  defendant  entered  into  the  contract  upon  the 
understanding  that  Coxe  and  Chambers  were  to  have  the  real  benefit  of  the 
whole  of  the  2600/.,  whereas,  by  a  secret  agreement  between  them  and  the 
plaintiffs,  they  only  had  the  difference  between  that  sum  and  the  amount  of 
Coxe's  private  debt  of  600/. ;  for  Coxe  and  Chambers  could  not  have  drawn 
for  the  whole  2600/,  but  only  for  the  amount  of  the  difference.  This  secret 
agreement,  therefore,  was  a  fraud,  in  law,  upon  the  surety ;  in  order  to  con- 
stitute which,  it  is  not  necessary  that  there  should  be  any  moral  or  actual 
fraud.    Any  agreement  between  a  principal  and  the  party  to  be  guaranteed, 

M  2  Moo.  134 ;  8  Taunt.  208.  (c)  5  Taunt  192;  1  Marsh.  14. 

(ft)  2  Camp.  185. 
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GmmonPkai.   which  varies,  or  which  may  have  the  effect  of  varying,  the  situation  of  the 
Stone        surety,  operates  as  a  discharge  to  him,  Jackson  v.  Duchaire(d)t  Pidcock  v. 
Compto         Bishop  (e)  ;  and  the  concealment  of  the  agreement  is  still  a  fraud,  though  it 
may  never  work  an  actual  injury,  Mat/hew  v.  Crickets  (f).     Every  ma- 
terial circumstance  ought  to  be  stated,  as  in  the  case  of  a  policy  of  insur- 
ance. 

Wilde,  in  reply. — The  principles  laid  down  on  the  other  side  are  stated  loo 
extensively,  and  do  not  apply  to  this  case.  In  the  case  of  a  policy,  the  jury 
would  judge  of  the  materiality  of  any  fact  withheld.  The  suretyship  here 
embodies  no  terms :  no  representation  was  necessary  to  be  made  to  the  de- 
fendant ;  none  was  called  for ;  none  was,  in  fact,  made ;  for  the  deed  canmt 
be  taken  as  a  representation.  The  defendant  had  agreed  to  become  a  surety 
before  he  heard  of  that  deed.  The  effect  of  the  argument,  on  the  other  side, 
would  be  to  write  into  the  note  a  great  number  of  special  circumstances,  which 
are  not,  in  fact,  mentioned  in  it.  The  law  will  deal  with  a  suretyship  according 
to  its  legal  incidents.  He  cited  The  Bank  of  Ireland  v.  Beresford  (g), 
Price  v.  Edmunds  (A),  Nicholl  v.  Norris  (t),  Free  v.  Hawkins  (J). 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  judgment. — The  main  question  in  this  case, 
and  which  arises  upon  the  first  plea  to  the  count  upon  the  promissory  note, 
is  this,  whether  the  promissory  note  was  obtained  from  the  defendant  under 
circumstances  which  are  deemed,  in  law,  to  amount  to  covin  (for  there  is  no 
suggestion,  whatever,  of  any  intentional  fraud  or  misrepresentation  on  the 
part  of  the  plaintiffs,  personally),  so  as  thereby  to  avoid  the  validity  of  the  se- 
curity in  the  hands  of  the  plaintiffs. 

The  promissory  note  having  been  given  by  the  defendant  as  a  security  for 
the  debt  of  Coxe  and  Chambers,  and  the  note  still  remaining  in  the  hands  of 
the  plaintiffs,  the  original  payees,  the  consideration  upon  which  it  was  given 
to  them,  and  the  several  circumstances  under  which  the  defendant  was  in- 
duced to  enter  into  it,  are  the  subject  of  inquiry  and  investigation  in  the  pre- 
sent action.  And  with  respect  to  the  nature  of  such  inquiry,  and  its  bearing 
and  effect  on  the  validity  of  the  instrument,  we  cannot  see  any  sound  legal 
distinction  arising  from  the  form  of  the  security  itself;  that  is,  whether  such 
security  is  taken  in  the  form  of  a  promissory  note,  or  as  an  ordinary  gua- 
ranty for  the  payment  of  a  debt  of  a  third  person.  For  the  liability  of  the 
maker  of  the  note,  and  of  the  guarantor,  depends  precisely  on  the  same  event, 
namely,  the  default  of  the  principal  debtor  to  make  good  his  payment ;  and 
the  extent  of  the  surety's  liability  is  precisely  the  same  on  either  instru- 
ment; so  that  there  seems  no  reason,  and  no  authority  has  been  cited  to  the 
effect,  that  the  validity  of  the  two  instruments  should  not  stand  upon  pre- 
cisely the  same  footing,  so  far  as  depends  on  the  circumstances  under  which 
the  same  were  given. 

Now  the  principle  to  be  drawn  from  the  cases  to  whic^  reference  has  been 
made  in  the  course  of  argument  we  take  to  be  this ;  that  if,  with  the  know- 

(d)  3  T.  R.  551.  Or)  6  D™.  238. 

(e)  3  B.  &  C.  605 ;  5  D.  &  R.  505.  (A)  10  B.  &  C.  578 ;  5  M.  &  R.28?. 
(/)  2  Swanst.  185 ;  See  S.  C.  1  Wils.         (i)  3  B.  &  Ad.  41. 

C.  C.  418;  2  Bing.  185.  (j)  8  Taunt.  92;  1  Moo.  535. 
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ledge  or  assent  of  the  creditor,  any  material  part  of  the  transaction  between    Common  Pleas. 
the  creditor  and  his  debtor  is  misrepresented  to  the  surety,  {the  misrepresent         oTcT^ 
tation  being  such,  that,  but  for  the  same  having  taken  place,  either  the  surety-  r. 

ship  would  not  hare  been  entered  into  at  all,  or,  being  entered  into,  the  ex-      U°**io*- 
tent  of  the  surely  s  liability  may  be  thereby  increased),  the  security  so  given 
is  void  at  law,  on  the  ground  of  fraud. 

The  question,  therefore,  becomes  this,  whether,  upon  the  facts  stated  in  the 
special  case,  there  appears  to  have  been  any  such  misrepresentation  on  the 
part  of  the  plaintiffs. 

It  is  perfectly  true,  as  urged  by  the  counsel  for  the  plaintiffs,  that  the 
agreement  between  the  plaintiffs  and  Coxe  and  Chambers,  under  which  the 
former  were  to  be  allowed  to  deduct,  out  of  the  advance  of  2600/.,  the  old 
debt  of  800/.  due  from  Coxe  on  his  separate  account,  was  entered  into  before 
any  application  had  been  made  to  the  defendant  to  become  surety;  and  also 
that  Coxe  and  Chambers  never  communicated  to  the  defendant,  until  long 
after  the  transaction,  that  any  such  arrangement  had  been  made,  or,  indeed, 
any  other,  than  that  the  plaintiffs  were  simply  to  lend  them  2600/.;  and  if  the 
matter  had  rested  here,  no  objection,  either  on  the  ground  of  suppression,  or 
misrepresentation,  could  have  been  urged  against  the  validity  of  the  note. 
The  plaintiffs  are  not  to  be  made  responsible  for  the  communication,  or 
want  of  communication,  between  their  debtor  and  the  surety,  unless  they  are 
shewn  to  be  agreeing  to  it ;  and  for  any  thing  which  appears,  as  to  this  part 
of  the  transaction,  they  were  ignorant  that  a  correct  statement  had  not  been 
made  to  the  defendant.  But  it  appears  from  the  special  case,  that  at  the  time 
of  signing  the  note,  the  principal  debtors,  Coxe  and  Chambers,  and  the  defend- 
ant, were  at  the  office  of  the  plaintiffs'  attorney,  where  the  deed  of  the  25th  of 
November  was  read  over  in  their  presence,  the  case  stating  expressly  "  that 
before  the  defendant  signed  the  promissory  note,  the  recitals  of  the  deed  were 
read  over  to  him  ;"  and  that  upon  the  same  occasion,  and  before  the  note  was 
signed  by  the  defendant,  the  memorandum  was  indorsed  upon  the  note,  stat- 
ing that  the  sum  mentioned  in  it  was  the  same  as  that  mentioned  in  the  deed. 
Now  we  think  the  construction,  and  the  only  construction,  which  can  be  put 
upon  the  recitals  in  the  deed  is,  that  the  former  debt  of  800/.,  due  to  the 
plaintiffs  from  Coxe,  on  his  separate  account,  and  the  re-payment  of  which 
was  secured  by  Coxe's  policy  for  1500/.,  had  been  at  that  time  paid  by  Coxe 
to  the  plaintiffs ;  and  that  the  sum  agreed  to  be  advanced  by  the  plaintiffs 
to  Coxe  and  Chambers,  upon  a  new  loan,  was  the  full  and  entire  8umof2G00L 
We  cannot  consider  these  recitals  in  any  other  light  than  as  a  direct  repre- 
sentation made  to  the  defendant  before  the  note  was  signed,  not,  indeed,  per- 
sonally by  themselves,  but  by  the  agents  of  the  plaintiffs1  employed  in  carry- 
ing the  negotiation  for  the  loan  into  effect;  and,  consequently,  by  whose 
acts  the  plaintiffs  are  bound;  and  that  this  representation  was  untrue  in  a 
material  respect,  namely,  that  the  private  debt  of  Coxe  had  not  been  paid  at 
the  time  of  the  execution  of  the  deed,  and  that  the  entire  sum  of  2600/.,  was, 
by  the  private  stipulation  between  the  parties,  not  to  be  advanced  to,  or 
placed  to  the  credit  of,  Coxe  and  Chambers,  but  only  the  sum  of  2600/.  minus 
the  amount  of  the  debt  due  from  Coxe  to  the  plaintiffs. 

And  we  think  ourselves  bound,  upon  every  legal  principle  of  reasoning,  to 
assume,  that  as  the  defendant  was  present  when  the  recitals  of  the  deed  were 
r»d  over  to  him,  he  must  have  signed  the  note  with  a  full  knowledge  and 
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Common  PUat.  understanding  of  the  facts  therein  stated,  and  in  the  faith  and  confidence  that 
the  statement  was  true.  The  recitals  were  read  over  to  him  for  tfre  purpose 
of  making  him  acquainted  with  the  state  of  the  account  between  Coze  and 
Chambers  and  the  plaintiffs,  and  with  the  collateral  securities  given  by  Coxc 
and  Chambers,  which  he,  the  surety,  might,  if  it  became  necessary,  call  lo  his 
aid  and  indemnity;  and  his  attention  must  have  been  called  to  the  recitals  in 
the  deed  by  the  circumstance  of  the  memorandum  indorsed  on  the  note, 
which  couTd  be  placed  there  for  no  other  purpose  than  to  connect  the  note 
with  the  transaction  stated  in  the  deed.  - 

Then,  as  it  appears  to  us  that  the  representation,  as  to  the  re-payment  of 
the  debt  due  from  Coxe  and  the  amount  of  the  new  loan  to  Coze  and  Cham- 
bers, was  untrue,  and  that  such  misrepresentation  related  to  a  fact  material  to 
the  surety's  interest,  we  think  the  promissory  note  is  thereby  void,  and  such 
being  our  opinion  on  this  point,  it  becomes  unnecessary  to  discuss  the  second 
objection  which  has  been  urged,  as  to  the  misrepresentation  in  the  recitals 
of  the  deed  of  the  then  existing  state  and  value  of  Coxes  policy  ;  on  which 
point,  however,  if  it  had  been  necessary,  we  should  have  been  ready  to  de- 
clare our  opinion. 

We  think,  therefore,  a  nonsuit  should  be  entered. 

Judgment  of  nonsuit. 


Franks  and  others  v.  Price  and  others. 

Devise  of  lwidi  DY  order  of  the  Master  of  the  Rolls,  the  following  case  was  stated  for  the 
for  life ;  re-  opinion  of  this  Court. 

BLM&N°h'  Moses  Hart,  being  seised  in  fee  of  certain  messuages,  lands,  and  heredita- 
for their renwo-  ments,  at  Topsfield,  in  the  county  of  Essex,  by  his  will,  dated  the  20th  of 
and  share  alike*  4P™t  1756,  and  duly  executed  and  attested,  gave,  devised  and  bequeathed 
and  if  either  his  said  messuages,  lands  and  hereditaments,  at  Topsfield,  to  trustees  and 
without  leaving  tne*r  heirs,  in  trust,  as  to  one  moiety  of  the  premises  for  his  daughter  Judith 
issue  male,  the  £evy  for  life,  and  as  to  the  other  moiety  of  the  premises,  for  his  daughter 
survivor  for  Rachael  Adolphus  for  life,  with  divers  remainders  and  cross-remainders  to  the 
AT*  j^ 'should  *8Sue  °^  Rack"*!  Adolphus  ;  and  in  default  of  such  issue,  to  testator's  three 
(after  the  death  sisters  for  their  life  and  the  life  of  the  survivor;  and  from  and  after  the 
before  N.K  decease  of  his  daughters,  and  the  issue  of  his  daughter  R.  A.,  and  the  decease 
leaving  issue  of  his^  three  sisters,  to  the  use  of  Moses  Hart  and  Napthali  Hart,  the  sons 
moiety  to  the  of  his  brother  in  law,  Solomon  Hart,  for  and  during  the  term  of  their  respec- 
*n  toi?  d"  ^  ^ve  natura'  'ives»  share  an(*  snare  alike;  and  in  case  either  of  them,  the  said 
and  in  default  M.  Hart  and  N.  Hart,  should  depart  this  life  without  leaving  issue  male  of 
^$c^j  ^J6'  hi*  body  lawfully  begotten,  then  as  to  the  whole  of  his  said  estate  to  the  use 
life ;  remainder  of  the  survivor  of  them  during  the  term  of  his  natural  life :  and  if  M. 
toU  mite!  annd  Hart  should  (after  the  deaths  of  Judith  Levy  and  Rachael  Adolphu*  and  of 

in  default  of 

such  issue,  to  the  testator's  right  heirs;  and  if  AT.  H.  should  (after  the  death  of  J.  L.)  die  before 
if.  H.t  leaving  issue  male,  then  one  moiety  to  the  sons  of  AT.  H.  in  tail  male;  and  in  default  of 
such  issue  to  M.  H.  for  life,  remainder  to  his  sons  in  tail  male ;  and  in  default  of  such  issue, 
to  the  testator's  right  heirs;  and  in  case  M.  II.  and  N.  H.  should  both  dietriffcou*  leaving  is$me 
mole,  then  to  such  person  a*,  at  the  death  of  the  survivor,  should  be  testator's  right  heir:— 
Held,  that  upon  death  of  M.  HL  without  issue,  N.  H.  took  an  estate  tail  in  remainder  in  the 
whole,  expectant  on  the  determination  of  the  estate  limited  to  J.  X. 
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the  children  of  the  said  R.  Adolphus,  if  any,  and  the  decease  of  testator's  Common  Pteas, 
three  sisters),   depart  this  life  before  N.  Hart,  leaving  issue  male  of  his  body,        jT**"*' 
then  and  in  such  case,  the  testator  devised  one  moiety  of  his  estate  to  the  v. 

use  of  the  first  and  every  other  son  and  sons  of  M.  Hart,  severally  and  sue-  p&*ci. 
cessively  in  tail  male,  and  in  default- of  such  issue,  to  the  use  of  N.  Hart  for 
the  term  of  his  natural  life ;  and  after  his  decease,  to  the  use  of  the  first  and 
other  sons  of  N.  Hart  severally  and  successively  in  tail  male ;  and  in  default 
of  such  issue,  to  the  use  of  the  testator's  right  heirs :  And  if  N,  Hart  should 
(after  the  death  of  /.  Levy  and  R.  Adolphus,  and  the  children  of  the  said 
R.  Adolphus,  if  any,  and  the  decease  of  the  testator's  three  sisters),  depart 
this  life  before  M.  Hart,  leaving  issue  male  of  his  body  lawfully  begotten, 
then  and  in  such  case  the  testator  devised  one  moiety  of 'his  said  estate  to  the 
use  of  the  first  and  every  other  son  and  sons  of  N.  Hart,  severally  and  suc- 
cessively in  tail  male ;  and  in  default  of  such  issue,  to  the  use  of  M.  Hart 
for  the  term  of  his  natural  life ;  and  after  his  decease,  to  the  use  of  his  first 
and  other  sons  severally  and  successively  in  tail  male ;  and  in  default  of  such 
issue,  to  the  use  of  testator's  right  heirs :  and  in  case  M.  Hart  and  N.  Hart 
should  both  die  without  leaving  any  issue  male,  then,  and  in  such  case,  the 
testator  devised  his  said  estate  to  the  use  of  such  person  or  persons  as 
should,  at  the  death  of  the  survivor  of  them,  the  said  M.  Hart  and  N.  Hart 
be  his,  the  testator's  right  heir  or  heirs. 

The  testator,  Moses  Hart,  died  without  having  revoked  or  altered  his 
mill. 

The  heirs  at  law  of  the  testator,  living  at  the  time  of  his  death,  were  his 
said  two  daughters,  /.  Levy  and  R.  Adolphus,  his  grandson  Henry  Isaac 
Franks,  and  his  two  grand-daughters  Philah  Franks  and  PrisciUa  Franks  ; 
If.  I.  Franks  being  the  only  son  of  Frances  Franks,  a  deceased  daughter  of 
the  testator,  who  married  Isaac  Franks ;  and  Philah  Franks  and  PrisciUa 
Franks,  being  the  only  children  of  Philah  Franks,  the  wife  of  Aaron  Franks, 
another  daughter  of  the  testator,  who  also  died  in  his  lifetime.  On  the  death 
of  the  testator,  M.  Hart,  Judith  Levy,  and  Rachael  Adolphus,  by  virtue  of 
the  will,  entered  into  possession  of  the  said  messuages,  &c,  at  Topsfield,  and 
received  the  rents  thereof  in  equal  moieties,  until  the  death  of  the  said  R, 
Adolphus  in  the  year  1773,  without  issue,  whereupon  Judith  Levy  took 
possession  of  R.  Adolphus's  said  moiety  of  the  estate,  and  received  the  rents  , 
of  the  whole  estate  from  that  time  to  the  time  of  her  death. 

The  devisee,  M.  Hart,  and  the  testator's  said  three  sisters,  survived  the 
testator,  and  all  died  in  the  lifetime  of  /.  Levy :  and  the  devisee,  M,  Hart 
died  without  having  had  any  issue. 

/.  Levy  died  in  January,  1803 ;  and  thereupon  N.  Hart  entered  into 
po&eession  of  the  estate;  and  in  Hilary  Term,  1821,  suffered  a  common 
recovery  thereof  to  the  use  of  Stratford  Price,  his  heirs  and  assigns ;  and  the 
estate  was  held  and  the  rents  thereof  were  taken  accordingly,  until  about  the 
month  of  March,  1830,  when  a  receiver  was  appointed  of  the  same  by  the 
Court  of  Chancery,  who  is  now  in  the  possession  of  the  estate. 

H.  L  Franks  died  in  the  lifetime  of  N.  Hart,  without  having  been  mar- 
ried, leaving  Jacob  Henry  Franks,  the  only  son  of  Philah  Franks  the  wife  of 
A.  Franks,  his  heir  at  law.  Philah  Franks,  sister  to  PrisciUa  Franks',  mar- 
ried Moses  Franks,  and  also  died  in  the  lifetime  of  N.  Hart,  leaving  Dame 
Isabella  Bell  Cooper,  the  widow  of  Sir  William  Henry  Cooper,  Bart.,  her 
only  child  and  heir  at  law. 
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On  the  28th  of  December,  1828,  N  Hart  died  without  having  had  any 
issue ;  and  the  heirs  at  law  of  the  testator,  living  at  the  time  of  the  deatli  of 
N.  Hart,  were  the  said  Jacob  Henry  Franks,  Priscilla  Franks,  and  Dame 
Isabella  Bell  Cooper. 

The  questions  for  the  opinion  of  the  Court  were — 

First,  Whether  N.  Hart  took  any,  and  what  estate  in  the  messuages, 
lands  and  hereditaments  at  Topsjield,  under  the  testator's  will. 

Secondly,  Whether  Jacob  Henry  Franks,  Priscilla  Franks,  and  Dame 
Isabella  Bell  Cooper,  the  heirs  at  law  of  the  testator,  living  at  the  time  of 
the  death  of  N  Hart,  took  any,  and  what  estate,  in  the  messuages,  &c,  at 
Topsjield,  under  the  said  will. 

Thirdly,  Whether  /.  Levy,  R.  Adolphus,  I.  Franks,  Philah  Franks,  and 
Priscilla  Franks,  the  heirs  at  law  of  the  testator,  living  at  the  time  of  his 
death,  took  any,  and  what  estate  in  the  said  messuages,  &c,  at  Topsjield  (a). 

The  case  was  argued  in  last  Trinity  Term,  by  Stephen,  Serjt  (with  whom 
was  Talfourd,  Serjt.)  for  the  plaintiffs. 

The  question  in  the  case  is,  whether  Napthali  Hart  took  under  the  testa- 
tor's will  an  estate  tail,  or  only  an  estate  for  life,  and  whether  in  the  whole, 
or  only  in  the  moiety  of  the  property  devised. 

The  plaintiffs  contend,  first,  that  he  took  an  estate  in  the  moiety  of  the 
property  only,  and  secondly,  that  the  estate  he  took,  whether  in  the  whole  or 
in  a  moiety,  was  only  for  life — and  consequently  that  the  plaintiffs  took  the 
fee  as  heirs  at  law. 

First,  Napthali  took  an  estate  in  the  moiety  only  by  the  express  terms 
of  the  will ;  for  be  was  to  take  the  other  moiety  (of  Moses  ;)  only  in  the  con- 
tingency of  the  latter  surviving  other  devisees,  and  dying  without  issue, 
before  Napthali;  but  as  Moses  died  during  the  life  of  Judith,  one  of  such 
devisees  (and  therefore  before  his  life  estate  could  take  effect  in  possession) 
—as  to  his  moiety,  Napthali  could  take  nothing.  The  devise  of  the  share  of 
Moses  to  Napthali,  contains  plain  and  unambiguous  words  of  contingency ; 
and  the  Court  must  give  effect  to  the  devise  as  it  stands.  It  is  laid  down  iu 
2  Powell  on  Devises  (b),  that  although  "  the  Courts  will  not  construe  a  re- 
mainder to  be  contingent  merely  from  the  inaccurate  and  inartificial  use  of 
expressions  importing  contingency,  if  the  substance  and  effect  of  the  limita- 
tions afford  ground  for  concluding  that  they  were  not  used  with  a  view  to 
suspend  the  vesting.  Yet  this  may  be  considered,  however,  as  an  exception 
to  the  general  rule ;  and  agreeably  to  the  maxim  exceptio  probat  regulam, 
confirms,  rather  than  opposes  the  doctrine,  that  devises  limited  in  clear  and 
express  terms  of  contingency  do  not  take  effect,  unless  the  events  upon  which 
they  are  made  dependent,  happen ;  *  *  *  and  an  estate  will  be 
construed  to  be  contingent,  if  clearly  so  expressed,  however  absurd  and  in- 
convenient such  a  construction  may  be,  and  however  inconsistent  with  what 
it  may  be  conjectured  was  the  testator's  actual  intention."  The  cases  in 
support  of  this  rule,  are  Denn,  dem.  Ratcliffe  v.  Bagshaw  (c),  and  Holmes 
v.  Cradock(d).  In  Driver,  dem.  Frank  v.  Frank  (e),  this  principle  was  fully 
discussed  and  recognized,  although  it  was  held  not  to  apply  to  the  circura- 

(a)  It  was  intimated  T>y  counsel  at  the  (c)  6  T.  R.  512. 

commencement  of  the  argument,  that  it  (d)  3  Ves.  317 ;  see  also  fFtngraver. 

w?.o  not  necessary  to  consider  the  second  Palgrave*  1  P.  W.  401. 

and  third  questions,  as  the  case  would  (e)  3  M.  &  S.  25,  affirmed  on  error, 

turn  upon  the  first.  in  Cam.  Scac,  8  Taunt.  468 ;  6  Price, 41. 

(6)  Pa.  224,  3d.  edit. 
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stances  of  that  case.  Dain  v.  Norton  (/),  is  another  authority  to  shew  that  QcmmmPUae. 
the  failure  of  Moses's  moiety  affects  Napthalfs  title,  for  it  establishes  the 
doctrine  that  where  an  estate  for  life  is  made  to  depend  on  the  contingency 
of  the  object  of  it  being  alive  at  the  period  when  the  preceding  estates  deter- 
mine, the  limitations  consecutive  on  that  estate  are  contingent  on  the  same 
event,  for  want  of  something  in  the  will  to  authorize  a  distinction  between 
them  ($). 

Secondly,  Assuming  that  the  devise  of  Moses* *  moiety  to  Napthali  was  not 
contingent,  still  both  the  brothers  took  only  estates  for  life,  with  cross  remain- 
ders over  to  their  first  and  other  sons  in  tail  male  as  purchasers,  with  an  ulti- 
mate remainder  over  to  the  testator's  right  heirs.  The  testator  has  provided 
for  certain  cases  in  which  there  is  an  express  limitation  (or  restriction)  to 
Napthali  for  life :  the  present  is  an  instance  of  such  limitation  imperfectly 
expressed.  There  are  several  contingencies  omitted  in  the  will,  but  which 
must  necessarily  be  intended ;  in  the  first  part  of  the  will  the  case  of  the 
survivor  of  Moses  and  Napthali  leaving  issue  is  not  provided  for ;  it  is  pro* 
posed  therefore,  after  the  devise  to  such  survivor  for  life,  to  interpolate  the 
following  words  "  remainder  to  the  use  of  the  first  and  other  son  or  sons  of 
such  survivor  in  tail  male :"  this  would  be  consistent  with  the  rest  of  the 
will.  It  is  admitted  that  under  other  circumstances  the  words  "  in  default 
of  such  issue  "  would  pass  an  estate-tail  to  the  father ;  but  it  would  only  be 
by  implication,  and  the  Court  have  a  right  to  look  to  the  contents  of  the 
whole  will.  The  words  "  issue  male,"  in  the  first  part  of  the  will,  just  al- 
luded to,  are  used  as  words  of  purchase,  and  mean  sons,  or  "  children ;"  it 
may  be  admitted  that  in  other  parts  of  the  will  (e.  g.  where  the  testator  devises 
a  moiety  of  his  estate  to  the  first  and  every  other  son  of  each  of  the  brothers 
respectively,  and  "  in  default  of  such  issue  "  to  the  use  of  the  survivor  for 
life),  the  testator  there  uses  the  word  "  issue  "  as  a  word  of  limitation,  for  it 
there  refers  to  the  "  issue"  of  the  "  sons"  and  not  to  the  "  issue"  of  the 
parent;  and  undoubtedly,  the  same  word  may  be  used  in  two  different 
senses  in  the  same  instrument.  The  rule  that  words  importing  a  general 
failure  of  issue  will  give  an  estate-tail  to  the  party  whose  failure  of  issue  is 
contemplated,  will  be  relied  on  by  the  other  side,  and  it  is  not  disputed  :  but 
it  has  no  application  to  this  case,  for  in  the  first  place,  the  words  "  in  default 
of  such  issue"  (in  the  second  branch  of  the  will),  do  not  refer  to  issue  in- 
definitely, but  to  issue  living  at  the  death  of  Napthali ;  and  secondly, 
those  words  refer  to  the  antecedent  objects,  and  mean  "  in  default  of  such 
issue  as  aforesaid,"  i.  e.  sons. 

That  other  remainders  may  be  implied,  besides  those  actually  expressed,  is 
shown  by  Harmon  v.  Dickenson  (A),  cited  and  approved  of  in  Exp.  Rogers  (i), 
Burnaby  v.  Griffin  (J),  Chapman  v.  Brown  (#),  where  Lord  Mansfield  said, 
44  A  court  of  justice  may  construe  a  will;  and  from  what  is  expressed, 
necessarily  imply  an  intent  not  particularly  specified  in  words  (/).  The 
Court  also  will  take  into  consideration  that  the  construction  contended  for  on 
the  other  side  would  enable  the  parties  to  bar  the  issue ;  in  Lethieullier  v. 

(/)  2  P.  Williams.  390.  (i)  2  Mad.  449.    As  to  this  case,  see 

(g)  See  also  Doe,  d.  Watson  v.  Shipp-  2  Pow.  Dev.  200,  213,  n. 
hard,   Doug:  75;    Moody  v.  Walters,  (/)  3  Ves.  266. 

16  Ves.  m  (k)  3  Burr.  1626. 

(/*)  lBro.C  C.91.  (/)  Pa.  1634. 
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Common  Pleas.  Tracy  (m),  Lord  Hardwicke,  in  giving  judgment,  said — "  Besides,  in  this 
Pranks  case  tne  son  °^  Mrs.  Tracy,  when  twenty-one,  may  bar  all  the  limitations ; 
and  though  it  is  insisted  on,  and  very  truly,  the  power  of  suffering  a  com- 
mon recovery  is  a  consequential  one ;  and  courts  of  justice,  as  was  done  in 
the  case  of  Shaw  v.  Weigh  (n),  will  construe  according  to  the  line  of  suc- 
cession without  being  influenced  by  the  effect  it  may  produce;  yet  there 
have  been  cases,  where  it  is  a  measuring  cast,  in  which  the  consideration  of 
barring  his  (issue),  had  weight  (o)."  Doe,  dem.  Bean  v.  HalUy  (p),  is  also 
in  point. 

Then  the  plaintiffs  took  as  purchasers,  under  the  devise  over  to  the  testa- 
tor's heirs  on  failure  of  the  issue  of  Moses  and  Napthali  ;  Doe,  dem.  King 
T.  Frost  (q) ;  Doe,  dem.  Barnfield  v.  Wetton  (r) ;  Pells  v.  Brown  (s). 

The  following  rules  laid  down  in  2  Powell  on  Devises  (t),  are  appli- 
cable;— "  1st,  That  the  words,  in  default  of  issue,  or  words  of  a  similar 
import,  following  a  devise  to  children  in  tail,  or  in  fee,  mean  in  default  of 
children*  (citing  Goodright  v.  Downham  (u),  and  referring  also  to  Ginger ; 
d.  White  v.  White  (t?).)  "  This  is  free  from  all  doubt.  2dly,  That  these  words 
following  a  devise  to  ail  the  sons  successively  in  tail  general,  are  also  to  be 
construed  as  importing  such  issue,  even  in  the  case  of  an  executory  trust,'' 
(citing  Blackborn  v.  Edgley  (w),  Morse  v.  Marquis  of  Ormonde  (a?).)  "  3dly 
That  words  devising  the  property  over  on  failure  of  issue  male,  following  a 
devise  to  the  whole  line  of  sons  successively  in  tail  male,  are  also  referential 
to  such  objects,"  (citing  Barnfield  v.  Popham  (y).)  Doe,  dem.  Barnard  v. 
Reason  («),  is  also  in  point. 

Wilde,  Serjt.  (with  whom  was  Berry)  for  the  defendants. 

Napthali  Hart  took  an  estate  tail  in  the  entirety  of  the  property.  There 
is  a  limitation  to  him  for  life,  remainder  to  his  issue  in  tail,  with  a  devise  over, 
in  failure  of  such  issue,  to  the  testator's  heirs,  and  this  by  law  amounts  to 
an  estate-tail  in  Napthali  by  implication.  The  particular  limitations  creating 
estates  tail  in  the  issue  of  Moses  and  Napthali  deal  with  a  moiety  only,  but 
the  devise  over  deals  with  the  entirety.  The  testator's  object  was  to  secure 
to  his  nephews  estates  for  life  only  in  the  moiety,  but  to  keep  the  entirety  in 
them  or  the  survivor  so  long  as  there  was  issue.  The  issue  take  an  estate 
tail  in  the  specific  instances  (of  the  limitation  to  the  said  testator's  sons),  by 
way  of  purchase,  but  by  the  implication  contained  in  the  ultimate  limitation, 
they  take  by  descent.  The  ultimate  limitation  creates  an  estate-tail  in  the 
brothers,  with  cross-remainders ;  the  cases  cited  on  the  other  side,  and  re- 
ferred to  in  2  Pow.  224,  were  cases  in  which  there  was  no  express  intention 
of  the  testator  to  be  carried  into  effect  contrary  to  the  construction  contended 
for ;  but  here  the  construction  contended  for  would  be  avowedly  against  the 
testator's  intention.  It  has  been  decided  that  even  where  lands  are  devised 
to  a  certain  nnmber  of  sons  in  tail,  and  the  lands  are  devised  over  in  case 

(m)  3  Atk.  774,  784,  793 ;  1  Hanm.  (v)  Willea,  348. 

56.  (w)  1  P.  W.  600. 

(n)  Eq.  Ca.  Abr.  184  (*)  5  Majd.  99. 

(o)  Pa.  797.  (y)  1  P.  Wms.  54, 760 ;  1  Eq.  Ca.  Abr. 

(p)  8T.R.5.  183 ;  2  Vera.  427,  449 ;  S.  C.  Salk.  23& 

(a)  3  B.  &  A.  54&  Sed  quare  the  authority  of  this  latter 

(r)  2B.&P.  324.  report 

(s)  Cro.  Jac.  519;  Palm.  131.  (*)   Cited  3  Wills.  244;    see  also 

(0  P.  351 ,  3d  edit.  SoutlAy  v.  Stonehoust,  2  Ves.  sen.  211 ; 

(t#)  Doug.  264.  Smith  v.  Horlock,  7  Taunt  129 
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the  parent  shall  die.  without  issue  male,  these  words  are  not  referential,  but 

create  an  implied  estate- tail  in  remainder  in  the  parent     Lang  ley  v.  Bald* 

win  (a);    Attorney-General   v.    Sutton  (©) ;    AUanson   v.  Clithero  (c); 

Doe,  A  Bean  v.  Halley(d)\    Parr  v.  Swinsdale  (e).—[Tindal,  C.  J.— 

If  you  rely  entirely  on  the  ultimate  clause  in  the  will,  it  appears  that  no 

estate  for  life  is  given  to  either  brother  in  the  entirety,  you  must  therefore  go 

back  to  the  question  as  to  the  moiety;  this  is  a  difficulty  that  strikes  the 

Court,  and  is  merely  thrown  out  for  your  consideration.     In  the  cases  just 

cifed,  the  parent  had  an  estate  for  life  in  the  whole  property.] — I  submit  here 

that  under  the  events  that  happened,  Napthali  had  an  estate  for  life  in  the 

whole.    Suppose  the  argument  as  to  Napthali's  estate  being  restricted  to  a 

moiety  is  correct,  the  event  in  which  the  estate  was  to  be  restricted  did  not 

happen  (/).     The  will  omits  in  one  part  to  give  what  it  gives  in  another. 

It  was  the  testator's  object  to  prevent  the  brothers  from  barring  each  other. 

It  is  in  cases  where  there  have  been  words  expressly  restraining  the  estate  to 

a  tenancy,  that  the  difficulty  has  arisen.     The  remainder  to  the  heirs  of  the 

testator  was  a  contingent  remainder,  and  was  therefore  bound  by  the  fine  in 

1821,    Webb  v.  Hearing  (g),  Doe,  d.  Planner  v.   Scudamore  (A),   Lord 

Scarborough  v.  Doe,  d.  Saville  (t).     If  the  construction  contended  for  on 

behalf  of  the  defendant  is  adopted,  there  is  no  object  of  the  testator  that  will 

fail :  there  is  no  difficulty,  if  the  intention  of  the  testator  is  to  be  taken  as  the 

rule  of  construction,  or  if  the  legal  construction  is  allowed  to  prevail ;  the 

difficulty  is  raised  by  the  construction  contended  for  on  the  opposite  side. 

The  Court  will  never  interpolate  words  into  a  will,  except  from  the  necessity 

of  effectuating  the  testator's  intention ;  they  will  never  do  so  to  defeat  such 

intention.     Authorities  have  been  cited  on  the  other  side  to  show  that  where 

technical  language  is  used,  the  Court  will  give  effect  to  it,  unless  by  so  doing 

they  manifestly  oppose  the  testator's  intention.     These  authorities  are  in 

favour  of  the  defendant.    Another  class  of  cases  has  been  referred  to,  where 

the  failure  of  issue  was  definite ;  but  here  it  is  indefinite :  these  cases  there* 

fore  have  no  application. 

Stephen,  in  reply.— According  to  the  argument  on  the  other  side,  the 
devise  over  of  the  whole  deals  with  a  different  estate  from  the  devise  of  the 
moiety;  but  the  two  moieties  together  make  the  whole.  The  Attorney- 
General  v.  Sutton,  and  that  class  of  cases,  are  not  in  opposition  to  Bamfield 
v.  Popham,  because  in  the  first  mentioned  cases  the  devise  did  not  go  further 
than  the  second  son ;  the  decision  in  Bamfield  v.  Popham  remains  unshaken. 
— [Wilde. — In  2  Powell  on  Devises,  544,  n.,  it  is  said,  that  the  doctrine  ad- 
vanced in  that  case  as  to  the  incapacity  of  an  express  estate  for  life,  to  be 
enlarged  into  an  estate-tail,  is  now  exploded  (/).] — The  proposed  interpo* 
lation  is  not  necessary,  for  the  ultimate  devise  over  has  the  same  effect 

(a)  I  Eq.  Cas.  Ab.  185,  pi.  29 ;  I  P.  (/)  By  the  fact  of  the  other  tenant  in 
Wmi.  759  ,  8  Mod.  258.  common  (Moses)  having  died  before  the 

(b)  1  P.  Wins.  754 ;  3  Bro.  P.  C.  75,  estate,  of  which  he  was  the  tenant  in 
Toml.  ed.  common,  vested  in  possession. 

(c)  1  Vee.  sen.  M;  Bait's  Sup.  24.  (g)  Cro.  Jac.  415. 

(d)  Ut  supra.  (h)  2  B.  &  P.  289. 

(e)  4  Bus.  283;  see  also  Stanley  v.  (i)  3  A.  &  E.  897. 
Lennmrd,  I  Eden,  87.  {j)  See  also  ib.  p.  602. 

vol.  I.  2  I 
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CimrwnTiea*.    where  the  construction  of  a  will  is  doubtful,  the  consideration  as  to  taring 
Franks       the  issue  will  always  have  great  weight. 


V. 

Price. 


The  following  certificate  was  afterwards  rent : — 

We  are  of  opinion  that  upon  the  death  of  Moses  Hart,  without  issue. 
Napthali  Hart  became  and  was  seised  under  and  by  virtue  of  the  testator's 
will  of  a  vested  estate  in  tail  male  in  remainder  (expectant  on  the  determina- 
tion of  the  estates  limited  to  Judith  Levy,  Rachael  Adolphus,  and  her 
children,  and  the  testator's  three  sisters),  in  all  the  messuages,  lands  and 
hereditaments,  at  Topsfield. 

It  having  been  intimated  to  us  by  the  counsel  on  both  sides,  that  in  the 
event  of  our  opinion  on  the  first  question  being  such  as  is  above  stated,  they 
do  not  desire  to  have  our  opinion  on  the  matters  referred  to  in  the  second  and 
third  questions,  we  forbear  to  say  any  thing  in  answer  to  them. 


N.  C.  Tindal. 
J.  A.  Park. 


J.  Vaughan. 
T.  Coltm*!i. 


END  OF  MICHAELMAS  TERM. 
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Aer.  28,  29,  & 
SO. 


Dames  and  Wife,  Demandants,  Lowndes,  Tenant 


rpHIS  writ  of  right  came  on  again  for  trial  at  bar  (©),*  pursuant  to  the  direto* 
tions  of  the  Court  of  Exchequer  Chamber  (c). 

Sir  W.  Hr.  Follett,  Q.  C,  Talfourd,  Serjt.,  and  E.  V,  Williams  for  the  do 
the  Attorney  General,   Wilde,  Serjt.,  Kelly,  Q.  C,  and  R.  F. 


1.  T.J.S.,in 
1768,  devised 
certain  estates 
to  Jbt  right  and 
lawful  heir,  for 

t*5£& mandants    u 

directed  oJ-       Richards  for  the  tenant. 

vertisementt  to 

be  publishfd  tm-    .  /?,  V.  Williams  opened  the  pleadings. 

mediately  after 

his  decease,  in  tire  public  papers;  and  certain  legacies  were  directed  to  be  paid  by  the  hmx  at 
law,  within  twelve  months  after  tettatnr*t  decease ;  and  if  no  heir  at  law  was  found,  then  he  consti- 
tuted W.  L.  his  lawful  heir,  on  condition  that  he  took  the  name  of  S.  :— fleM,  that  the  heir  we*  not 
bound  to  claim  within  twelve  months,  nor  within  any  period  short  of  sixty  years. 

2.  Held,  that  the  heirs  of  the  testator's  paternal  great  grandmother  were  to  be  preferred  to 
the  heirs  of  his  paternal  grandmother. 

3.  W>  L.  having  been  appointed  receiver  of  the  estates,  and  certain  proceedings  in  equity 
having  been  taken  by  parties  claiming  as  heirs  under  the  above  will ;  in  1783  a  decree  in  Chan* 
eery  was  made,  terminating  the  receivership  of  W.  L.,  and  declaring  that  the  premises  belonged 
to  him,  and  that  he  should  bo  let  into  possession  :—Held,  in  a  writ  of  right  brought  by  *  party 
claiming  as  heir  against  the  descendants  of  W.  Z*,  that  this  decree  was  admissible,  not  for 
the  purpose  of  shewing  that  IV.  L.  had  any  title  to  the  estate,  but  to  shew  the  termination  of 
his  receivership.  . 

4.  Upon  a  general  mite  joined  in  a  writ  of  right,  a  fine  levied  bv  the  tenant  s  ancestor  is 
admissible  in  evidence. 

5.  A  family  pedigree,  stated  to  have  been  "  collected  from  parish  registers,  wills,  inscriptiont, 
family  records,  monuments,  and  history,**  is  not  admissible  in  evidence. 


(a)  Before  Tindal,  C.  J.,  Vaughanu 
Bosanqnet,  and  Coltman,  J  I. 


(b)  Ante,  217;  4  New  Canes,  476; 
5  Scott,  835. 
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:  The  Attorney  General  stated  the  case  for  the  tenant.  He  relied  upon  the 
same  points  as  upon  the  former  trial  (c),  viz.,  first,  that  the  claim  of  the  heir, 
under  the  testator's  will,  ought  to  have  been  made  within  twelve  months  after 
his  decease,  or  at  any  rate,  within  a  reasonable  time ;  secondly,  that  the  heirs, 
by  the  testator's  paternal  grandmother,  had  a  better  claim  than  the  demand* 
ants,  who  claimed  through  the  paternal  great-grandmother;  thirdly,  that  the 
heir  mentioned  in  the  will  was  meant  to  be  of  the  blood  of  the  Selby  e  ;  and 
fourthly,  that  the  fine  levied  by  Mr.  Lowndes,  the  devisee,  in  1783,  operated 
as  a  bar  to  the  heir.  The  evidence  adduced  on  both  sides  was  nearly  the 
same  as  on  the  former  occasion,  and  therefore  it  will  only  be  necessary  to  no- 
tice, at  any  length,  tfowe  facts  which  were  new,  or  upon  which  any  discussion 
arose. 

It  was  proved  that  Courts,  for  the  Manor  of  Whaddon,  had  been  held  by  Mr. 
Lowndes  (who  had  been  appointed  receiver,  in  1773),  under  the  different 
names  of  William  Lowndes,  William  Lowndes  Selby,  and  William  Selby, 
as  upon  the  former  trial. 

Evidence  was  then  gone  into  to  show  the  manner  in  which  the  property 
came  to  7!  /.  Selby  (the  testator). 

A  deed  to  lead  to  uses,  dated  23d  April,  1784,  executed  by  Wm.  Selby, 
late  called  Wm,  Lowndes,  was  put  in. 

William  Christmas,  a  clerk  in  the  Bank  of  England,  proved  that,  in  pursu- 
ance of  an  order  of  the  Court  of  Chancery,  of  the  month  of  March,  1783,  a 
transfer  had  been  made  k*  the  bank-book*,  in  the  following  May,  of  the  ac- 
counts of  the  Selby  estates,  from  the  name  of  the  accountant  general  of  the 
Court  of  Chancery,  to  the  name  of  William  Lowndes  Selby. 

The  decree  in  Chancery,  dated  28th  March,  1783(d),  was  then  tendered 
in  evidence  to  shew  the  nature  of  Mr.  Lowndes's  possession,  when  the  fine 
was  levied. 


Common,  Pleas. 


Talfourd,  Serjt.,  for  the  demandant,  objected  to  its  admissibility,  the  heir 
as.  law  being  no  party  to  the  suit  in  which  the  decree  was  pronounced.  The. 
decree  purports  to  confirm  the  character  of  Mr.  Lowndes's  possession ;  but 
it  is  not  evidence  for  that  purpose;  that  must  be  determined  by  his  acts;  if 
he  had  entered  and  made  a  tortuous  feoffment,  that  would  have  been  an  act 
admissible  in  evidence;  the  decree  is  the  mere  opinion  of  the  Court,  and  can- 
not bind  the  inheritance. — [Tindal,  C.  J. — I  think  the  decree  may  be  used 
for  this  collateral  purpose,  viz.,  to  shew  that,  at  a  certain  time,  Mr.  Lowndes 
ceased  to  be  the  receiver  of  the  estate,  and  to  explain  the  ambiguous  entries 
on  the  Court  roll*/) 

Sir  W.  W.  FoUett.~\\e  are  objecting  to  the  decree  being  admitted  to  bind 
the  rights  of  parties ;  the  other  side  are  not  tendering  the  order  appointing 
Mr.  Lowndes  receiver. — [Tindal,  C.  J. — We  think  the  decree  is  not  re- 
ceivable for  the  purpose  of  shewing  Mr.  Lowndes  the  owner,  but  that  it  is  re- 
ceivable to  shew  the  termination  of  his  receivership.] 

Talfourd,  Serjt,  theft  tendered  a  bill  of  exceptions  against  the  reception  of 
the  decree,  which  was  pat  in  and  read. 


(e)  See  I  Hpdg.  125;  1  New  Cases, 
507 ;  2  Scott,  M. 


(rf)  See  1  Hodg.  127. 
212 
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& 

Lowndes. 


The  will  of  T.  /.  Selby  (the  testator)  was  then  put  in. 
William  Aussenden,  aged  73,  parish  clerk  of  Whaddon,  stated,  that  he  re- 
membered that  there   were  rejoicings,  in  the  spring  of  1783,   when  Mr 
Lowndes  came  to  "  heir  "  the  estate,  and  took  possession  of  it ;  and  that 
there  was  a  may-pole  erected,  and  a  procession  to  meet  Mr.  Lowndes. 

James  French,  aged  76,  also  remembered  the  rejoicings,  iu  1 783,  about 
Mr.  Lowndes  "  taking  possession  of  something ;"  but  there  was  nothing  to 
eat  and  drink  on  the  occasion. 

Evidence  was  then  tendered  to  shew  that  receipts  had  been  given  to  Mr. 
Lowndes,  for  rent,  to  various  tenants  on  the  estate,  first  in  the  name  of 
Lowndes,  and  secondly,  in  the  name  of  Selby;  but  upon  its  being  objected 
to,  it  was  withdrawn. 

The  fine  levied  by  William  Lowndes,  the  devisee,  by  the  name  of  William 
Selby,  in  Trinity  Term,  1784,  was  then  tendered  in  evidence. 

The  counsel  for  the  demandants  objected  to  its  admissibilitj'. 

First,  it  is  not  evidence  on  the  mise  joined ;  but  it  should  have  been  spe- 
cially pleaded,  if  intended  to  be  set  up  in  bar  of  the  demandants'  claim.  The 
mise  is  joined  upon  the  question,  which  party  has  the  most  mere  right  to 
the  estate,  and  not  upon  the  question  whether  the  demandants9  right  has 
been  barred,  which  would  be  the  effect  of  the  fine.  The  point  has  never 
been  directly  decided ;  and  although  in  Tyssen  v..  Clark  (*),  the  Court  seemed 
to  be  of  opinion  that  every  thing  might  be  given  in  evidence  under  the  gene- 
ral mise,  except  collateral  warranty,  yet  they  did  not  give  any  positive  opinion. 
In  Hardman  v.  Clegg(f),  which  was  a  writ  of  right,  a  fine  was  specially 
pleaded,  in  which  case  the  issue  would  be  tried  by  a  jury,  and  not  by  the 
grand  Assize.  The  fine  does  not  affect  the  right  of  the  parties,  but  merely 
concludes  them,  and  bars  the  remedy  ;  4  H-  7,c.  24  (g). — [Tindal,  C.  J. — In 
Bro.  Abr.  Droit  48,  it  is  said  that  any  thing  may  be  given  in  evidence  under 
the  general  mise,  except  a  collateral  warranty  (Ji) :  and  that  authority  had  been 
recognized  in  modern  treatises,  as  in  Booth  on  Real  Actions,  98,  112.  The 
terms  of  the  issue  are,  which  party  has  the  greater  title  to  hold  the  premises  (m). 

(e)  3  Wils.  419 ;  2  W.  Bl.  891 ;  Loft, 
496. 


(/)  Holt,  N.  R.  C.  657. 

(g)  "  And  the  said  proclamations  so 
had  and  made  the  said  fine  to  be  a  final 
end,  and  conclude  as  well  privies  as 
strangers  to  the  same,  except  women 
covert,  &c." 

(h)  "  Debt—Per  Laken,  in  writ  of 
right,  [where]  the  mise  is  joined,  and  the 
tenant  gives  in  evidence  a  release  made 
in  another  county,  the  grand  assize  ought 
[so]  to  find  it.  For  it  is  said  elsewhere, 
that  nothing  can  be  pleaded  in  this  ac- 
tion but  a  collateral  warranty,  but  all 
other  things  shall  be  given  in  evidence, 
(citing  9  E.  4,  40  )"  The  same  rule  is 
laid  down  in  Doc.  Plac.  198;  and  the 
reason  is  given  why,  upon  the  mise 
being  joined,  upon  the  mere  right,  the 
tenant  cannot  give  in  evidence  a  colla- 
teral warranty  ;  for  he  has  not  any  right 
thereby,  and  therefore  the  collateral 
warranty  ought  to  have  been  pleaded. 


(t)  The  form  of  the  plea  was  as  fol- 
lows:— "  And  the  said  fV.S.  Lownde*9 
by  T.  If.,  his  attorney,  conies  and  de- 
fends the  right  of  the  said  T.  Davie* 
and  Elizabeth  his  wife,  and  the  seisin  of 
the  said  Thomas  James  Selby,  when,  fee., 
and  the  whole,  &c,  and  whatsoever,  &re.v 
and  chiefly  of  the  tenements  aforesaid, 
with  the  appurtenances,  as  of  fee  and 
right,  &c. ;  and  he  puts  himself  upon 
the  grand  assize  of  our  lord  the  King, 
and  he  prays  a  recognition  to  be  made 
whether  he,  the  said  W.  S.  Lotoneiec, 
has  a  greater  title  to  hold  the  tenements 
aforesaid,  with  the  appurtenances,  to 
him  and  his  heirs,  as  he  now  holds  the 
same,  or  whether  the  said  T  Davies  and 
Elizabeth  his  wife,  the  now  demandant*, 
have  title  to  hold  the  said  tenements, 
with  the  appurtenances,  as  they  ha*e 
above  demanded  the  same,  &c. :  And 
the  said  T.  Davies  and  Elizabeth  his 
wife,  do  the  like ;  therefore,  &c." 
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—Bosanquet,  J. — I  know  that,  in  practice  on  the  circuit,  a  fine  has  been  ad-    Common  PUat. 
mitted  in  evidence,  under  the  general  mise,  although  objected  to.]  Davies 

Secondly,  the  fine  was  levied  by  the  name  of  Selby,  to  which  Mr.  Lowndes  ^0W*Dlf 
had  not  acquired  any  right,  either  by  reputation,  or  otherwise ;  and  a  party 
is  bound  to  levy  a  fine  in  the  name  by  which  he  is  generally  known ;  the 
theory  being,  that  all  the  world  shall  have  notice  thereof,  Shep.  Touch.  8. 
In  the  judgment  given  by  the  Court  of  Exchequer  Chamber,  it  was  assumed, 
that  Mr.  Lowndes  had  assumed  the  name  of  Selby  before  the  fine  was  levied ; 
but  the  evidence,  as  it  stands,  does  not  shew  that  he  had  ever  done  so,  ex- 
cept on  the  single  occasion  of  executing  the  deed,  to  lead  to  uses  which  was, 
in  fact,  part  of  the  fine. 

Thirdly,  the  fine  was  levied  by  a  stranger  to  the  inheritance,  who  was  in 
possession,  under  circumstances  which  gave  him  no  title  to  the  freehold,  either 
by  right  or  by  wrong.  If  he  had  entered  tortuously,  and  then  levied  the  fine, 
the  case  would  have  been  different;  but  he  was  in  possession,  in  character  of 
a  trustee,  as  receiver,  claiming  no  title  to  the  freehold  ;  it  is  like  the  case  of 
a  tenant  for  years  holding  over,  and  then  levying  a  fine ;  or  a  termor,  for  a 
long  lease,  proclaiming  himself  owner  and  levying  a  fine  :  it  amounted 
to  a  mere  wrongful  continuance  in  possession,  the  original  entry  being  law- 
ful; Doe,  deni.  Burrell  v.  Perkins (j);  Doe,  dem.  Parker  v.  Gregory  (k); 
Williams  v.  Thomas  {I)  \  Shields  v.  Atkins  (m).— [Ttndal,  C.  J.— We  have 
already  disposed  of  the  first  objection.  As  to  the  last,  it  goes  less  to  the  ad- 
missibility of  the  fine,  than  to  its  effect ;  that,  however,  will  be  a  matter  for 
future  consideration.  There  is  certainly  some  evidence  to  go  to  the  grand 
assize,  that  Mr.  Lowndes  claimed  the  freehold.  We  are  not  now  to  deter- 
mine whether  he  took  the  freehold ;  but  there  is  some  evidence  to  shew 
that  he  claimed  adversely  to  the  heir.  The  second  objection,  as  to  the  name 
by  which  the  fine  was  levied,  appears  to  me,  to  be  the  only  one  now  open  to 
discussion.] 

The  counsel  for  the  tenants  then  urged  that  this  objection  also  went 
merely  to  the  effect  of  the  fine ;  as  regards  the  name  of  the  party  levying  the 
fine,  constat  de  persona,  constat  de  tenementis  ;  there  is  no  doubt  as  to  either 
of  these  points.  If  a  party  has  three  names,  the  omission  of  one  of  them 
would  not  vitiate  the  fine.  In  the  deed,  to  lead  to  uses,  Wm.  Lowndes  had 
called  himself  Wm.  Selby  ;  if  there  had  been  an  issue  directed  to  try  whether 
he  had  ever  taken  such  name,  and  when,  that  deed  would  have  been  conclu- 
sive evidence  upon  the  point. 

Talfovrd. — If  a  party  had  been  indicted  for  larceny,  in  stealing  the  goods 
of  William  Selby,  and  it  were  proved  that  the  goods  were  the  property  of 
William  Lowndes  Selby,  the  indictment  would  fail,  unless  he  were  generally 
known  by  the  former  name.  See  Rex.  v.  Berriman(n). — [Ttndal,  C.J. — We 
think  that  this  objection  resolves  itself  into  a  question  of  fact,  and  not  of  law; 
and  that  it  will  be  for  the  Grand  Assize  to  say  whether  the  execution  by  Mr. 
Lowndes,  of  the  deed  to  lead  to  uses,  by  the  name  of  Selby,  was  an  assump- 
tion of  that  name.      It  is  contended,  that  this  deed  is  part  of  the  fine  itself; 


(m)  3Atk.560;  see  also  5  Rep.  123 i 
2  Ail.  &  El.  14 ;4N.i  M. 3C8.       Hani.  401. 
/)  12  Ea.  141.  (»)  5C.&P.60L 
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but  strictly  speaking,  it  is  not  so.  The  character  of  an  act  may  be  deter- 
mined not  only  ex  anteeedentibus,  but  also  ex  consequentibtts.  We  think, 
therefore,  the  fine  should  be  received  in  evidence.] 

The  fine  was  consequently  put  in ;  a  bill  of  exceptions  having  been  ten- 
dered upon  the  part  of  the  demandants  as  to  its  admissibility. 

A  deed  was  subsequently  put  in,  dated  2 1st  April,  1784,  executed  by  Mr. 
Lowndes,  by  the  name  of  William  Selby,  containing  a  demise  of  part  of  the 
property  to  a  Mr.  Hanson,  in  trust  for  himself,  by  the  name  of  William  Selby, 
for  life. 

In  order  to  meet  the  pedigree  set  up  by  the  demandants  (see  opposite  page), 
by  which  Elizabeth  Davies,  one  of  the  demandants,  traced  her  relationship  to 
the  testator,  through  his  maternal  great-grandmother,  Mary  Selby,  formerly 
Lloyd,  said  to  be  the  mother  ef  James  Selby,  the  testator's  grandfather  (No* 
2,)  the  tenant  adduced  evidence  to  shew  that  the  said  James  Selby,  was 
entered  at  the  Inner  Temple,  in  1647,  described  as  "  of  Salford,  in  the  county 
of  Bedford  ;  that  there  was  a  family  of  Selby s  resident  there  about  that  time ; 
that  in  1644,  Isabella  Selby,  widow,  was  buried  there ;  and  that  in  February, 
1646-7,  administration  of  her  e fleets  was  granted  "  to  her  natural  (o),  and. 
lawful  son,  James  Selby  /'  and  a  deed  was  produced  from  the  parish  clerk  at 
Salford,  dated  1664,  to  which  a  James  Selby  was  the  attesting  witness. 

This  closed  the  evidence  on  the  part  of  the  tenant. 

Talfourd,  then  addressed  the  Grand  Assise  on  the  part  of  the  demandant?. 

In  order  to  meet  the  last-mentioned  evidence,  a  will  was  produced  (fiom 
the  proper  custody)  of  one  John  Chilton,  dated  10th  May,  1658,  of  which 
the  following  is  an  extract : — "  I  give  to  my  great-niece,  Isabella  Selby,  the 
the  orphan  child  of  my  late  nephew,  Henry  Selby,  and  grand-daughter  of  my 
late  sister,  Isabella  Selby,  now  being  with  me,  the  sum  of  50/.  *•*••;- 
also  I  give  to  my  nephew,  James  Selby,  of  Reading,  in  the  county  of-  Berks, 
school-master,  son  of  my  late  sister,  Isabella  Selby,  the  sum  of  20/. ;"  and 
another  will  of  one  Judith  Odell,  "  of  Salford,"  dated  3d  June,  1643,  whereby 
she  bequeathed  certain  leasehold  property,  at  Salford,  to  her  "  dear  cousios," 
Henry  Lloyd,  of  Soldbury,  in  the  county  of  Berks,  clerk,  and  to  James  Selby, 
of  Mornington  (/>),  in  the  county  of  Pembroke,  gent.  It  was  also  shewn 
that  Henry  Lloyd  died  in  1646,  (the  year  before  James  Selby  entered  the 
Temple,  described  as  of  Salford,) 

The  will  of  James  Lloyd  (No.  6.)  was  then  put  in  (q). 


(o)  JVaturalis,  as  opposed  to  addict  us, 
adoptive ;  a  term  of  the  Civil  and  Canon 
Law. 

(p)  Mornington  is  near  Neverne,  in 
Pembrokeshire. 

(y)  As  this  will  was  the  main  link  to 
establish  the  relationship  of  the  Lloyds 
with  the  Selbye,ai\&  was  subject  to  much 
comment,  it  being  contended  on  behalf 
of  the  tenant,  both  from  internal  and 
external  evidence,  that  it  waft  a  for- 
gery, it  mav  be  as  well  to  state  its  gene- 
ral tenor.  It  commenced  thus;—- 

"  1  give  my  soul  into  the  hands  of 


Jesus  Christ,  my  only  Redeemer  and 
Saviour,  and  my  body  to  the  earth,  till 
it  shall  join  my  soul  ;"*then  immediately 
followed  the  bequest  "  to  James  Selby, 
of  fVavenden,  in  the  county  of  Buck- 
ingham, the  son  and  only  issue  of  Tho- 
mas Selby,  of  JVevertte,  in  this  countie 
{Pembroke),  by  my  sister  Mary,  his 
deceased  wife,  the  aum  of  401.,  of  cur- 
rent English  money."  Then  followed 
bequests  of  Ad.  to  the  church  of  St. 
David's ;  2s.  to  the  church  of  Morning- 
ton ;  2s.  to  the  poor  of  the  parish  church, 
and  a  few  others  of  a  similar  character, 
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Common  putu.  Documentary  evidence,  (o  a  great  extent,  was  then  produced  to  make  out 
the  pedigree ;  among  others 

A  Welsh  pedigree,  made  by  Wm,  Lloyd  (No.  8.),  was  tendered  in  evidence ; 
at  the  foot  of  which  there  was  a  memorandum,  stating  that  in  was  "  collected 
from  parish  registers,  wills,  inscriptions,  family  records,  monuments  and 
history." 

The  counsel  for  the  tenant  objected  to  the  admissibility  of  this  evidence, 
upon  the  ground  that  the  sources  from  which  it  professed  to  be  derived,  were 
apocryphal. 

The  counsel  for  the  demandants  pressed  its  reception  to  prove  collateral 
branches  of  the  family. — [Tindal,  C.  J. — If  the  objection  is  insisted  upon,  I 
cannot  say  I  think  the  evidence  is  not  admissible.  The  statement  at  the 
bottom  of  the  document  shows  that  it  can  only  be  received  as  secondary  evi- 
dence. It  states  that  it  is  collected  from  parish  registers,  wills,  &c.  We 
ought  to  see  these  registers  and  wills :  then  the  reference  to  "  history  ,**  alone  is 
sufficient  to  show  that  it  is  inadmissible ;  for  ought  that  appears,  this  may  be 
only  county  history,  used  and  ventilated  only  in  the  county  to  which  it  relates.] 

A  bill  of  exceptions  was  then  tendered  upon  this  ruling  of  the  Court,  by 
the  counsel  for  the  demandants. 

This  closed  their  case. 

The  counsel  for  the  tenant  then  called  several  witnesses,  who  were  conver- 
sant with  old  writings,  for  the  purpose  of  shewing  that  the  will  of  James 
Lloyd  was  a  forgery  (r). 

Talfourd,  Serjt.,  then  addressed  the  Grand  Assize  upon  the  evidence 
offered  in  reply ;  and  the  Attorney  General  replied  upon  the  whole  case. 

Tindal,  C.  J.,  then  summed  up  the  evidence,  and  left  it  to  the  Grand 
Assize  to  say,  whether  the  demandants  had  made  out  the  pedigree. 

Upon  the  points  of  law,  he  stated  the  opinion  of  the  Court  as  follows : — 
First  point. — As  to  the  question,  whether  the  heirs,  claiming  through  the 
testator's  grandmother,  have  a  better  title  than  the  demandants,  who  claim 

which  he  desired  might  be  paid  imme-  fact  of  his  bequest  coming  before  others 

diately  ;  then  he  devised  a  messuage  and  that  partook  something  of  a  religious 

lands,' in  DogmeUs,  to  his  son  and  heir  character,  and  being  unconnected  with 

Evan%  charged  with  a  payment  to  his  those  of  a  more  worldly  nature ;  and 

two  brothers,  John  and  George,  of  eight  from  the  circumstance  that  the  amount 

score  pounds  yearly,  being  four  score  of  the  testator's  personalty  was  not  auf- 

pounds  to  each ;  to  his  wife  during  her  ficient  to  discharge  that  single  legacy, 

widowhood,  he  devised  the  moiety  of  his  The   witnesses,    who  were  afterwards 

messuages  and  lands  in  MorningUm,  called  to  speak  to  the  will  being  a  for- 

and  all  his  personal  estate  to  his  son  gery,  pointed  out  various  instances  in 

Evan,  who  was  appointed  executor  to  which  the  abbreviations,  &c,  were  either, 

pay  debts  and  legacies.    Annexed  to  the  in  their  opinion,  incorrect,  or  were  not 

will  was  an  inventory  of  the  testator's  those  of  the  period  of  which  the  will 

chattels,  amounting  in  the  whole  to  only  purported  to  be ;  and  Bosanquet,  J.,  in 

39/.  It  was  strongly  contended  by  the  the  course  of  the  trial  remarked,  that 

tenant's  counsel,  that  the  will  was  merely  the  initial  '  JliP  of  the  word  *  Mary,'  was 

a  copy ;  that  the  greater  part  of  it  was  in  a  modern  and  different  form  from 

a  true  copy  of  a  genuine  will,  but  that  other  capital  'Ms    in  the  same  doeu« 

the  bequest  to  James  Selby  was  an  inter-  ment. 

polation :  they  argued  thus  (inter  alia)         (r)  See  Gurney  v.  Langland,  5  B.  & 

from  the  precise  particularity  with  which  A.  330. 
James  Selby  was  described;  from  the 
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through  the  great-grandmother,  we  are  of  opinion  that  you  must  refer  to  the  Common  Pleas. 
more  remote  line  (*).  dayim 

Second  point. — As  to  the  question  whether  the  heir  ought  to  have  enforced  & 

his  claim  within  twelve  months,  or  a  reasonable  time  after  the  death  of  the        0WND"» 
testator,  we  think  that  he  was  not  limited  to  the  period  of  twelve  months,  and 
that,  sixty  years  being  the  time  allowed  by  law  for  a  party  to  bring  a  writ 
of  right,  any  time  within  that  period  was  a  reasonable  time  for  the  purpose 
of  coming  in  and  making  his  claim. 

Third  point. — Upon  the  question  whether  the  heir,  mentioned  in  the  will, 
should  be  of  the  blood  of  the  Selbys,  this  Court  has  before  expressed  an 
opinion ;  but  the  point  has  since  been  re-considered  in  a  Court  of  Error,  and, 
reserving  the  right  to  form  our  own  unbiassed  judgment  if  we  should  be 
again  called  upon  to  moot  that  question,  we  at  present  bow  to  that  higher 
tribunal,  and  I  am  bound  to  direct  you  that  it  has  been  decided  that  it  was  not 
necessary  that  the  demandant  should  be  of  the  blood  of  the  Selbys. 

Fourth  point. — Supposing  the  demandants  have  established  the  pedigree 
they  set  up,  then  remains  the  question,  whether  their  claim  is  bound  by  the 
fine  levied  by  Mr.  Lowndes,  in  1784 ;  and  this  will  depend  upon  two  ques- 
tions of  fact.  A  mere  tenant  can  never  levy  a  valid  fine ;  for  his  entry,  and 
title  to  the  land,  is  derived  through  his  landlord ;  neither  can  a  mere  stranger 
do  so,  for  he  has  nothing  to  do  with  the  land ;  it  is  absolutely  necessary  that 
the  cognizor  of  a  fine  should  have  a  freehold,  either  by  right,  or  by  wrong. 
If  he  has  disseized  the  rightful  possessor,  he  has  obtained  thereby  a  wrongful 
fee,  under  which  his  holding  is  as  much  adverse  to  all  the  world,  as  if  he  had 
possession  of  the  estate  by  right.  Again,  a  cognizor  must  levy  a  fine,  either 
in  his  own  name,  or  in  the  name  by  which  he  is  known  to  the  world.  This 
being  the  law  upon  this  point,  the  questions  of  fact  for  you  to  determine  will 
be,  first,  whether  Mr.  Lowndes,  the  devisee,  at  the  time  he  levied  the  fine, 
was  in  possession  of  the  estate,  claiming  and  exercising  a  right  over  it  as  his 
own ;  and  secondly,  whether  at  that  time  he  was  known  by  the  name  of 
Selby,  by  which  name  he  levied  the  fine;  upon  this  latter  point  it  will  not  be  im- 
material to  remember  that,  according  to  the  terms  of  the  will,  he  was  to  take  the 
estate  upon  condition  of  his  assuming  the  name  of  Selby,  and  in  the  absence 
of  any  positive  evidence  upon  it,  it  will  be  for  you  to  say,  whether  this  would 
not  have  furnished  him  with  a  strong  motive  to  adopt  the  name  at  the  time 
he  entered  upon  the  estate. 
The  Grand  Assize  returned  their  verdict  as  follows  -. — 
First,  that  the  demandants  had  not  ~ade  out  the  pedigree  set  up  by  them. 
Secondly,  that  Mr.  Lowndes,  the  devisee,  was  in  possession  of  the  estate, 
claiming  the  legal  title  thereto,  at  the  time  he  levied  the  fine ;  and 
Thirdly,  that  he  was  well  known  by  the  name  of  Selby  at  such  time. 

(*)  See  CUre  v.  Brook,  Plowd.  450;  2  Blac.  Com.  B.  2,  ch.  14. 
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In  Michaelmas  Vacation  died  Sir  James  Allan  Park,  one  of  the  judges  of 
this  Court.  He  was  succeeded  by  the  Right  Hon.  Thomas  Erskine,  the 
Chief  Judge  of  the  Court  of  Bankruptcy!  who,  upon  receiving  the  coif,  gave 
rings  with  the  motto  Judicium  Parium. 


The  Judges  who  sat  in  Banc  this  Tenn,  were  TindaL,  C.  J.,  Vaughan,  J., 
Bosanquet,  J.,  and  Erskinb,  J. 


Jones  v.  Corry  and  others,  Executors  of  Wilkins,  Clerk. 
Sams  v.  Same,  in  their  own  right. 

T1  WO  actions  of  assumpsit  were  brought  by  the  plaintiff,  a  mason,  against  the      l .  Where  an 

defendants ;  one  in  their  character  of  executors ;  the  other,  in  their  own  pybluWiJg'hu' 

right     The  actions  were  for  work  and  labour  in  erecting  a  castle  for  the  award,  mikw  a 

testator,  the  work  having  been  continued  after  his  death.      When  the  first  I^wTn^thtt 

cause  came  on  for  trial  at  the  last  Spring  Assizes,  both  the  actions,  together  £— "^£f0e0n 

vitb  all  matters  in  difference  between  the  parties,  were  referred  to  a  barris-  the  Court  will* 

kr;  and  it  was  one  of  the  terms  of  the  reference  that  the  heir  of  the  testator  JSJuof Vuch " 

might  become  a  party  thereto ;  and  the  award  was  to  be  made  and  published  statement, 

before  the  following  Michaelmas  Term.     The  arbitrator  awarded  that  a  verdict  tiont  bj°the" 

should  be  entered  for  the  plaintiff,  in  the  first  action,  for  295/.,  and  that  the  same  plaintiff 

.  ,  ■       .  asaintt  execu- 

second  action  should  be  discontinued,  as  there  was  no  ground  for  it.  ton,  one  in 

their  repreeen- 
tatrrecharac- 
Wild*,  Serjt.,  in  Michaelmas  Term,  obtained  a  rule  nisi  to  set  aside  the  ter,  the  other  in 

sward  on  three  grounds ;  first,  that  the  award  was  not  published  in  due  time ;  caMcit/Zwere 

secondly,  thai  the  arbitrator  had  exceeded  his  authority ;  and  thirdly,  that  he  had  J™^*?^ 

comprised,  in  the  sum  awarded  against  the  defendants,  a  claim  due  from  the  found  that  the 

plaintiff  had  no 

5 round  for  the  second  action,  but  awarded  him  damages  in  the  first,  including  a  debt  due  from 
le  testator's  heir,  who  was  a  party  to  the  reference.  The  arbitrator,  upon  being  applied  to  by 
the  defendant's  attorney  to  state  the  grounds  on  which  he  had  so  awarded,  said  he  had  pro- 
ceeded  on  the  principle  that  he  was  to  decide  whether  any  thing  was  due  from  the  heir.  Upon 
an  affidavit  of  this  statement ;  the  Court  held  that  he  had  exceeded  his  jurisdiction,  and  set  aside 
the  award. 

X  Where,  by  the  terms  of  the  reference,  an  award  was  to  be  made  and  jwoiiaW  by  a  parti- 
cular day ;  SembU,  that  extcntion  of  the  award,  and  notic*  to  one  of  the  parties,  before  that  day, 
is  a  sufficient  publication. 
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testator's  heir.  His  affidavits  stated,  as  to  the  first  point,  that  no  notice  of 
the  award  was  given  to  the  defendants,  till  the  third  day  of  Michaelmas 
Term,  when  their  attorney  received  a  note  from  the  clerk  of  the  plaintiff's 
counsel  thit  the  award  had  been  made  in  favour  of  the  plaintiff;  and  as  to 
the  second  and  third  points,  that  it  had  been  admitted  at  the  reference  by 
the  plaintiff's  counsel,  that  the  second  action  against  the  defendants,  in  their 
own  right,  could  not  be  supported,  as  the  work  which  had  been  done  after 
the  decease  of  the  testator,  had  been  done  by  the  direction,  and  for  the  bene* 
fit  of  the  heir;  that  the  arbitrator  however  had  included,  in  the  amount 
awarded,  the  work  done  for  the  heir ;  and  that  he  stated  he  thought  be  had  a 
right  to  consider  both  claims.  It  was  further  sworn,  that  after  the  publica- 
tion of  the  award,  the  clerk  to  the  defendants'  attorney  applied  to  the  arbi- 
trator, stating  that  it  was  th^  defendants9  intention  to  appeal  to  the  Court 
against  his  award,  and  requesting  the  arbitrator  to  inform  him  in  what  way  he 
had  decided  on  the  construction  of  the  order  of  reference ;  and  the  arbitrator 
stated,  that  he  had  acted  on  the  principle  that  he  was  to  decide  whether  any 
thing  was  due  from  the  heir-at-law  or  not. 

E.  V,  William*  now  shewed  cause. — As  to  the  first  point ;  it  appeared  that 
the  award  was  dated  and  attested  the  22d  September,  and  he  produced  an 
affidavit  that  the  award  had  been  delivered  to  the  plaintiff's  agent  in  London, 
on  the  31st  October ;  he  contended,  therefore,  that  there  was  a  sufficient 
publication  of  the  award,  before  the  1st  day  of  Michaelmas  Term  (the  2d 
November) ;  and  cited  Mussellbrook  v.  Dunkin  (a),  Brown  v.  Vawser  (A), 
Henfree  v.  Bromley  (c). 

As  to  the  second  point ;  the  objection  stated  in  the  rule  nisi,  was  insufficient, 
as  it  did  not  show  in  what  respect  the  arbitrator  had  exceeded  his  authority,  which 
it  should  have  done,  according  to  Reg.  Gen.  2  G.  4  (d),  Boodle  v.  Davie*  (e). 

As  to  the  third  objection;  the  Court  has  no  materials  forjudging  upon 
what  grounds  the  arbitrator  made  his  award ;  the  affidavits  on  the  other 
side  merely  show,  that  when  he  was  asked  by  the  clerk  of  the  defendant's 
attorney  why  he  had  made  his  award  as  he  had  done,  he  stated  certain  rea- 
sons, which  it  is  supposed  shew  that  he  had  exceeded  his  authority  ;  but 
it  would  be  a  most  dangerous  precedent  to  admit  such  affidavits  for  the 
purpose  of  invalidating  an  award.  The  Court  would  not  receive  an  affidavit 
made  by  an  arbitrator,  to  explain  his  meaning,  Gordon  v.  Mitchell  (f)9  nor 

(a)  9  Bing.  605 ;  2  Mo.  &  Sc  740;         (d)  4  B.  &  A.  539,  in  K.  B. ;  and  see 

1  D.  P.  C.  722.  same  rule  in  C.  P.,  A#.,  10  G.  4;  6  Bing. 

4Ea.584.  349;  3  M.  &  P.  761. 


>)  6  Ea.309.  The  Court  pronounced  (e)  1  Har.  &  Wol.  420;  3  A.  &  E. 

no  decision  upon  this  point ;  but  in  the  200 ;  4  N.  &  M.  788. 

course  of  the  argument,  Erskine,  J.,  ob-  (/)  3  Moo.  241.     In   that  case  the 

served,    that  Mussellbrook  v.  Dunkin,  terms  of  the  award  were  clear  upon  the 

where  it  was  held  that  an  award  is  to  be  face   of  it;   but   in   Ainsley  v.   Goff* 

considered  **  published,  when  the  parties  (Kydon  Awards*  351,  cit.  Watson  on 

hare  nortec  that  it  is  ready  for  delivery,  Awards,  162,  1st  edit.),  where  it  was 

was  decided  upon  the  language  of  the  plain  that  the  award  was  not  made  on 

Statute9&10/ir.3,  c.  15,  s.  2,  although  either  legal   or  equitable  grounds,  the 

thereby  application  was  required  to  be  Court  called  upon  the  arbitrators to  waAre 

made  to  the  Court  within  a  certain  time  an  affidavit  of  the  grounds  upon  which 

after  the  award  was  "made and  published  they  made  their  award, 
to  the  parties"  which  was  not  required 
by  the  terms  of  the  present  reference. 
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look  at  a  letter,  written  by  him,  to  explain  the  reason  of  his  decision,  Wilr   CommomPUat. 
Hams  v.  Jams  (g).     The  Court  will  not  interfere  with  the  discretion  of  the         JowM 
arbitrator,  Symes  v.  Goodfellow  (A).     The  only  case  in  which  an  arbitrator's        qq JBir 
judgment  can  be  controlled  is,  when  he  states  facts  on  the  face  of  the  award  (t) 
The  Court  would  not  interfere  to  set  aside  a  verdict  upon  an  affidavit  of  what 
had  been  stated  by  the  jury,  as  the  grounds  on  which  they  had  proceeded; 
and  an  arbitrator  stands,  for  this  purpose,  in  the  place  of  a  jury. 

Wilde,  Serjt.,  (with  whom  was  C.  Powell)  contrd,  was  stopped  by  the 
Court. 

Tindal,  C.  J. — I  am  of  opinion  that  upon  the  third  ground  of  objection 
this  award  must  be  set  aside.  Two  actions  are  brought  against  the  de- 
fendants, one  in  their  representative  character,  as  executors,  and  another 
in  their  own  right.  These  actions  are  referred  to  an  arbitrator,  leave  being 
given  to  the  heir  to  come  in  as  a  party  to  the  reference.  It  appears  that  he 
does  come  in  accordingly.  The  arbitrator  finds  that  there  is  no  ground 
for  the  second  action :  he  finds  that  part  of  the  work  was  done  in  the  life- 
time of  the  testator,  and  that  the  other  part  was  done  after  his  death,  by 
the  directions  of  the  heir ;  and  then  it  appears,  by  an  affidavit  of  what  the 
arbitrator  himself  has  stated,  that  he  has  given  the  plaintiff  judgment  against 
the  executors  for  the  debt  due  from  the  heir.  But  it  is  urged,  we  ought  not 
to  hear  an  affidavit  of  what  the  arbitrator  has  disclosed;  and  I  agree  that  in 
ordinary  cases,  we  ought  not  to  do  so,  as  the  parties  have  made  him  the  judge 
of  both  the  law  and  the  fact.  But  in  this  case,  the  arbitrator,  who  is  told 
that  an  application  is  about  to  be  made  to  the  Court,  states  the  grounds 
upon  which  he  has  made  his  award,  and  this  statement  shews  that  ne  nas 
exceeded  his  jurisdiction.  Suppose  this  were  the  case  of  a  reference  of  an 
action  only,  and  the  arbitrator  were  to  say,  "  I  interpret  this  to  mean  a  re* 
ference  of  all  matters  in  difference?  and  awarded  accordingly ;  the  Court 
must  surely  interfere  to  see  whether  he  had  interpreted  rightly.  And  it  ap- 
pears to  me,  that  it  makes  no  difference  whether  he  said  so  during  the  pro* 
gross  of  the  investigation,  or  after  it  was  ended. 

Vaughan,  J. — I  should  be  very  slow  to  encourage  a  party  to  go  to  an  ar- 
bitrator, and  endeavour  to  extract  from  him  the  grounds  upon  which  he  had 

(g)  5M.&R.3.  It  is  there  said  by  (i)  In  Richardson  v.  Nourse  (3  B.  & 
Campbell  arguendo,  "  In  the  late  case  Aid.  237),  Bayley,  J.,  said,  (p.  239), 
of  The  Ayre  and  Colder  Navigation,  the  "  If  the  point  (of  law)  had  been  con- 
Court  set  aside  the  award  upon  matter  sidered  questionable,  the  arbitrators 
contained  in  a  letter  written  by  one  of  might  have  been  desired  to  state  the 
the  arbitrators ;%%  on  *h\ch  Littledale,  J.,  facts  upon  the  face  of  their  award,  for 
observed,  "  That  was  to  shew  that  the  the  opinion  of  the  Court."  In  Harrier. 
award  extended  to  matters  not  within  Thomas  (2 Gale,  197 ;2M.&W.  22), 
thei submission."  Reference  is  made  to  where  all  matters  in  difference  were  re- 
4  M.  &  R.  728  (Res  v.  The  Ayre  and  ferred,  but  no  question  of  liability  was 
Colder  Navigation) ;  but  that  case  is  to  be  raised,  the  Court,  upon  affidavit* 
upon  a  point  of  Sessions  law,  and  has  shewing  that  the  arbitrator  could  not 
no  bearing  whatever  upon  the  position  have  awarded  the  sum  he  did,  except  by 
mentioned  in  the  text  rejecting  a  class  of  items,  set  aside  the 
*Jy  i  H°&'  <°0;  2  N. C.  532 ;  2  Scott,  award,  though  nothing  ambiguous  ap- 
769j4P.KC.642.  peared  on  thi  face  of  it.  - 
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Common  Plea*,  made  his  award ;  but  here  it  appears  the  application  to  the  arbitrator  was 
Jones         made  bona  fide,  and  his  answer  given  deliberately. 

Cobby.  Bosanquet,  J. — I  am  of  the  same  opinion.     This  was  not  a  mistake,  in  a 

point  of  law,  on  the  part  of  the  arbitrator,  but  a  mistake  of  the  matters  referred 
to  him;  a  mistake  as  to  his  jurisdiction.  The  Court,  therefore,  are  autho- 
rized to  hear  what  he  has  said  upon  the  subject ;  and  he  professes  to  have 
examined  into  matters  that  were  not  within  his  jurisdiction. 

Erskine,  J.-rl  am  of  the  same  opinion.  It  appears  the  enquiry  was  made 
expressly  on  purpose  to  apply  to  the  Court ;  and  I  think  it  must  be  taken 
that  the  arbitrator  assented  to  his  statement  being  laid  before  us.  This  dis- 
tinguishes the  present  case  from  those  which  have  been  cited.  The  arbitrator 
has  assessed  all  the  damages  due  from  the  heir,  against  the  executors ;  he  has, 
therefore,  given  damages  to  a  greater  extent  than  he  had  power  to  give.  The 
Court  could  not,  f  think,  have  interfered,  unless  it  had  appeared  that  the  ar- 
bitrator had  mistaken  his  jurisdiction. 

Rule  absolute. 


*».  12.  M'George  v.  Egan. 

In  ta  action  for  HP  HIS  was  an  action  by  a  schoolmaster,  for  two  months*  board  and  educa- 

chSJ  w?o  had  tioB  of  a  litt,e  8irl>  nine  years  of  age. 

faMupto"*.  At  the  trial,  before  the  Under-sheriff,  it  appeared  that  she  had  been  placed 

tiff  by  defend-"  with  the  plaintiff  by  the  defendant's  wife,  who  was  her  aunt,  that  both  she 
*  It  to  aunt)  °  ^^  *ne  defendant  occasionally  went  to  see  her  at  school.  Evidence  was  also 
•Tidence  is  id-  admitted  (though  objected  to  on  the  part  of  the  plaintiff,)  that  the  wife  was 
8bowth*t°the  in  the  habit  of  ordering  articles,  for  household  consumption,  such  as  bread, 
wif©  wa»  it ,  the  fce.,  from  different  tradesmen,  who  were  paid  by  the  defendant.    The  plaintiff 

ing  domestic  ~  had  a  verdict,  with  leave  reserved  to  the  defendant  to  move  for  a  nonsuit, 
articles,  which 

b^iirdefend-  Humfrey  now  moved  accordingly,  and  upon  the  ground  that  the  Above 
ant,  in  oider  to  evidence  was  improperly  admitted. 

Tindal,  C.  J. — I  think  there  was  a  case,  though  a  very  slender  one,  to  go 
to  the  jury.  The  niece  was  sent  to  the  school  by  the  instrumentality  of  the 
defendant's  wife,  and  the  evidence  of  her  agency,  though  slender*  was  ad- 
missible. 


agency. 


Bosakqubt,  J. — I  am  of  the  same  opinion.  There  was  evidence  that  the 
husband  and  wife  had  both  called  on  the  child  at  school,  from  which  the  jury 
were  at  liberty  to  draw  their  own  conclusion.  And  as  to  the  second  point, 
the  evidence  was  admitted  to  show  that  the  wife  was  agent  to  her  husband 
for  certain  purposes ;  and  we  cannot  say  that  this  was  inadmissible,  though 
certainly  it  was  very  slight. 

The  other  judges  concurred. 

Rule  refused. 
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DALTON   V.   GlBB.  OrnmmPhaa. 

Jam.  14. 


ASSUMPSIT for  goods  sold :  Plea,  infancy  ;  Replication,  necessaries.        Although  a 
^      Al  the  trial,  before  Tindal,  C.  J.,  the  following  (acts  appeared.— The  ft^SJST" 
plaintiffs  were  mercers  ;  the  defendant  was  a  young  lady  under  age,  residing,  aninjwtjo^ght 
at  an  hotel  in  Hanover-equare,  with  her  mother,  who  kept  a  carriage;  the.  „«»  as tohL*" 
defendant  was  in  the  habit  of  calling  in  the  carriage  at  the  plaintiffs1  shop,-  yjj^^jjj^ 
and  ordering  goods,  and  on  one  occcasion  her  mother  accompanied  her,  oftheinfant'e 
but  did  not  leave  the  carriage ;  some  of  the  goods  were  taken  home  by  the*  JJUS^'SJ $,£* 
defendant,  others  were  sent  to  the  hotel,  by  her  orders.    The  defendant  had.  persede  the 
been  heard  to  state  that  she  had  considerable  expectations  from  her  grandfather.  t^h*?iqUiri«. 
Notwithstanding  these  appearances,  however,  the  mother  was,  in  fact,  much  thJhuiJiJh2B 
embarrassed ;  her  husband  was  living  at  Calais,  and  she  was  unable  to  dis-  the  defendant 
charge  her  account  at  the  hotel,  or  to  pay  her  servants*  wages.    The  plaintiffs  ^£1^)1^ 
had  made   no  inquiries  as  to  the  defendant's  circumstances.     The  Chief  accompanied 

!_-«:. A-u  *u_    : il.i  «l *:~-  iu.  *u~.~  —  ~«   -u«*l«-  *u ^j her  m  her 


car- 


camMaaeee. 


Justice  told  the  jury  that  the  question  for  them  was,  whether  the  goods  were  rjt»e  (0  lh6 
necessaries ;  and  that  in  deciding  that  question,  they  must  take  into  conside-  p^miiff]*t 
ration  the  defendant's  apparent  situation  and  circumstances.    The  plaintiffs  the  defendant 
had  a  verdict  for  25/.  16*.,  the  balance  claimed  £o^"fle^ 

that  it  was  not 
necessary  for 

Hayes  moved  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the  pUtstlffto 
evidence,  and  also  on  the  ground  of  misdirection.  The  Chief  Justice  should  « j£ tk?oV** 
have  told  the  jury  that  it  was  the  rwu\  and  not  the  apparent  circumstances  fj^jf.'^fr' 
of  a  defendant,  upon  which  the  question  would  turn,  whether  or  not  articles 
supplied  were  necessaries ;  that  it  was  incumbent  on  a  tradesman  before  he 
trusted  an  infant,  to  inquire  as  to  the  circumstances  of  such  infant,  Ford  v. 
Fotk£rgi/l(a),  Cook  v.  Deaton  (*),  Story  v.  J*ry  (c),  Bainbridge  v.  Picket- 
ing (d).  The  fact  of  the  defendant's  riding  about  in  a  carriage,  was  only 
fretting  up  one  extravagance  to  justify  another. 

Tucftsx,  &  J.— I  by  no  means  wish  to  break  into  the  wholesome  rule,  that 
before  a  tradesman  trusts  an  infant  for  necessaries,  he  ought  to  make  inqui- 
ries as  to  his  circumstances,  and  how  he  is  provided  for  by  his  friends ;  but 
I  think  a  party  may,  by  his  own  conduct,  render  such  inquiries  unnecessary. 
Iff  thai  case  it  is  shewn  that  the  mother  was  living  at  a  fashionable  hotel,  that 
she  kept  a  carriage,  and  that  at  least  upon  one  occasion,  she  went  in  that 
carriage  to  the  plaintiff's  shop  where  goods  were  purchased  by  the  defendant. 
Under  these  circumstances,  might  not  the  jury  fairly  assume  that  the  goods 
were  subjected  to  the  mother's  inspection  when  sent  to  the  hotel  t  Jt  is  clear 
that  credit  was  not  given  to  her,  for  she  did  not  come  out  of  the  carriage,  or 
in  any  way  interfere  with  the  purchase.  The  defendant  is  also  proved  tq 
have  stated  that  she  had  expectations  from  a  relation.  I,  for  one,  think  the 
verdict  ought  not  to  be  disturbed. 

(a)  1  Esp.  211 ;  Peak*,  229.  -  (c)  4  C.  &  P.  526. 

(*)  3  C.  &  P.  1 U.  (c/)  2  W.  Bl.  1325. 
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Common  Pleas.       Vauohan,  J. — It  would  be  highly  detrimental  to  break  down  or  relax  the 
Dalton       ru'e  wn>cn  has  heen  established  for  the  protection  of  infants,  to  which  I  cor- 
dially subscribe ;  but  in  this  case  the  conduct  of  both  mother  and  daughter 
was  calculated  to  lull  suspicion ;  and  therefore,  this  is  an  exception  to  the 
general  rule. 

Bosanquet,  J. — The  only  question  in  this  case  is,  whether  the  goods  sup- 
plied were  necessaries :  and  I  think  that  there  is  no  ground  to  disturb  the 
verdict,  the  evidence  being  sufficient  to  authorize  it  I  agree  in  the  general 
proposition,  that  a  tradesman  should  make  inquiries  as  to  an  infant's  circum- 
stances ;  and  certainly  the  most  proper  person  to  inquire  of  is  the  infant's 
parent.  Now  in  this  case,  the  parent  comes  with  the  young  woman  in  her 
carriage,  and  surely  it  was  not  necessary  that  the  shopman  should  go  to  the 
carriage,  and  ask  the  mother  if  she,  countenanced  by  word,  what  she  coun- 
tenanced by  her  conduct.  The  mother's  conduct  was  equivalent  to  her  hav- 
ing answered  an  enquiry  of  the  tradesman. 

Erskine,  J.,  concurred. 

Rule  refused. 


jm.n.  Pybot  t>.  Scudamork. 

I!li3,lct1Sn  f°r    A  CTION  for  slander,  imputing  perjury  to  the  plaintiff,  before  a  committee 
«mm  wit  laid  of   the  House  of  Commons.      The    venue  was  originally  laid    in 

fend*'  Uiad*"    L°*d°n>  Dut  had  been  changed  into  Kent,  before  plea  pleaded,  on  the  usual 

changed  it  to       affidavit, 
the  county  of 

affidavit;  but  Wilde,  Serjt,  had  obtained  a  rule  nisi  to  bring  back  the  venue  to  London, 

anSuT?u,Up0fl  uP°n  aflwk^8*  stating  that  the  plaintiffs  had  been  mayor  of  Maidstone,  and 

aheving  that  shewing  that  considerable  political  excitement  prevailed  in  that  town  upon 

ma\te*ofthe  tne  subject  out  of  which  the  alleged  slander  had  arisen ;  and  that  a  Maid- 

alleged  tlandar  stone  journal,  which  circulated  generally  in  the  county,  had  made  comments 

mentcd^on^a  upon  the  subject  matter  of  the  action,  accompanied  with  ludicrous  animad- 

whTcTcSuUt-  ver8ions  on  the  Plaintifn 

ed  in  K.%  ac-  , 

companiedwith       Theeiger,  Q.  C,  and  Channel!,  shewed  cause. — As  the  plaintiff  was  seek- 

onthepSoSJ  hig  a  favour,  the  onue  lay  on  him  to  make  out  a  case  for  the  interposition  of 
ordarcdtba  the  Court,  which  they  contended  he  had  not  done.  They  cited  Briscoe  v. 
Sought  back,  Roberts  (a),  Hill  v.  Payne  (b),  Davies  v.  Lowndes  (c).  They  suggested  that, 
upon  terns.  M  tne  truth  or  falsehood  0f  the  alleged  slander  would  turn  upon  the  locality 
of  a  certain  building,  it  would  be  desirable  to  have  a  view. 

Wilde,  eontrd,  relied  upon  Walker  v.  Ridgu>ay{d),  Rex  v.  Hunt(e),  and 
PetytY.  Berkley  (/). 

(a)  3  D.  P.  C.  434.  (<f>  11  Moo.  486. 

(6)  lb.  695.  (e)  3  B.  &  A.  444. 

(e)  Ante,  272 ;  and  see  the  note  to         (f)  Cowp.  510. 
that  case. 
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Ptbus 
^scudamore. 


Tindal,  C.  J. — My  mind  has  fluctuated  considerably  during  the  argument  Common  Pleas. 
of  this  case ;  but  I  cannot  distinguish  it  in  principle  from  Walker  v.  Ridgway, 
where  a  new  trial  having  been  granted  in  an  action  by  a  clergyman  against 
a  farmer,  for  improperly  setting  out  tithes  (which  was  a  local  action),  and 
anonymous  letters  having  been  inserted  in  the  newspapers  of  the  county 
where  the  cause  was  tried,  reflecting  on  the  character  of  the  plaintiff,  as  a 
clergyman ;  the  Court  changed  the  venue.  1  cannot  say  but  that  the  minds 
of  the  public  may  be  in  some  degree  tainted  by  the  articles  which  have  ap- 
peared in  the  Maidstone  newspapers  ;  and  I  think,  therefore,  that  the  plaintiff 
ought  to  have  the  cause  tried  in  London,  where  the  venue  was  originally 
laid ;  but  as  it  has  been  suggested  that  it  may  be  necessary  to  have  a  view 
of  certain  premises,  we  will  make  the  rule  absolute,  upon  the  terms  of  the 
plaintiffs  paying  the  costs  of  the  view,  and  all  other  costs  that  may  be  in- 
curred by  the  trial  taking  place  in  London. 


The  other  judges  concurring. 


Rule  absolute  accordingly. 


Tyler  v.  Campbell. 


Jan.  12. 


AN  award  had  been  made  in  this  case,  ordering  the  defendant  to  pay  the 
plaintiff  a  certain  sum  of  mbney,  and  deliver  up  a  quantity  of  wine ; 
and  an  attachment  had  been  obtained  against  the  defendant  for  non-perform- 
ance of  such  award.  The  defendant,  having  alleged  that  he  could  not  deliver 
up  the  wine,  inasmuch  as  he  had  sold  it  by  the  plaintiff's  authority,  and  de- 
livered the  amount  of  the  sale  to  him,  it  was  agreed  between  the  parties  that 
the  attachment  should  remain  in  the  office  till  the  defendant  had  satisfied  the 
the  Master  that  the  wine  had  been  sold,  and  for  what  sum  ;  and  if  he  paid  the 
money,  or  delivered  the  wine  within  a  stated  time,  the  attachment  was  to  be 
discharged  on  payment  of  costs.  The  defendant  failed  to  do  either  at  the 
time  appointed,  and  thereupon  the  attachment  issued,  and  the  defendant  paid 
for  a  part  of  the  u  ine,  and  delivered  the  residue.  The  Master,  on  taxing  the 
costs,  disallowed  .he  costs  of  the  inquiry  respecting  the  alleged  sale  of  the 
wine. 

Wilde,  Serjt.,  had  obtained  a  rule  nisi  to  review  the  taxation,  against  which, 
Andrews,  Serjt.,  shewed  cause  ;  and 
Wilde,  supported  the  rule. 


Costs  inciden- 
tal to  an  attach- 
ment are  con- 
sidered as  costs 
of  the  attach- 
ment itself: 
therefore, 
where  an  at- 
tachment had 
been  obtained, 
but  was  sus- 
pended by 
agreement  that 
au  irfquiry  as 
to  certain  mat- 
ters should  take 
place  before  the 
Master,  and 
ultimately  the 
attachment 
issued : — Hchlt 
that  the  costs 
of  the  inquiry 
were  costs  ot 
the  attachment. 


Tindal,  C.  J. — The  costs  which  are  fairly  incidental  to  an  attachment, 
must  be  considered  as  costs  of  the  attachment,  including,  therefore,  in  this 
case,  the  costs  of  the  inquiry  as  to  the  alleged  sale ;  that  inquiry  being  for  the 
defendant's  benefit  and  to  enable  him  to  obtain  his  discharge. 

Rule  absolute 


VOL. 
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Common  Pleas. 

Jan.  14. 
An  issue 
whether  goods 
supplied  to  an 
intant  were 
necessaries,  is 
a  question  of 
fact  for  the 

Ju|7- 

It  is  not 
imperative  up- 
on a  tradesman 
to  make  inqui- 
ries as  to  an 
infant's  cir- 
cumstances, 
before  he  sup- 
plies him  with 
goods. 


Brayshaw  v.  Eaton. 

A  SSUMPSIT for  goods  sold  Plea : — Infancy.  Replication,  Necessaries. 
This  action,  which  was  brought  to  recover  the  amount  of  a  tailor's  bill, 
was  tried  before  the  Undersheriff  of  Middlesex,  when*  it  appeared  that  the 
defendant  was  under  articles  to  an  attorney  in  London,  and  resided  in  lodgings 
paid  for  by  his  mother,  who  lived  at  NewcastU-under-Lyne,  and  that  he  was 
supplied  with  all  necessary  clothing  by  a  tailor  employed  by  her :  and  that 
no  inquiry  had  been  made  as  to  the  defendant's  circumstances  by  the  plaintiff 
on  the  delivery  of  the  clothes  furnished  by  him.  On  .the  part  of  the  defend- 
ant it  was  urged,  that  the  plaintiff  was  bound  to  prove  that  he  had  made  in- 
quiries into  the  defendant's  situation  and  competency  to  discharge  the  debt, 
previously  to  supplying  him  with  the  goods.  The  Undersheriff  merely  led  it 
to  the  jury  to  say,  whether  the  goods  supplied  were  necessaries  or  not,  re- 
gard being  had  to  the  defendant's  station  in  life,  and  the  clothes  provided  by 
his  mother.     The  jury  found  for  the  plaintiff. 

James,  on  a  former  day,  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  to  have 
a  new  trial,  upon  the  ground  of  misdirection.  He  cited  Selw.  .V.  P.  128, 
Ford  v.  Fothergill  (a),  Cook  v.  Beaton  (b),  Story  v.  Pery  (c),  Burghart  v. 
Anger  stein  (d),  Montara  v.  Hall{e). 

Wilde,  Serjt.,  now  shewed  cause. — The  omission  of  the  plaintiff  to  make 
inquiries  as  to  the  defendant's  circumstances  is  no  ground  for  a  nonsuit ;  if 
the  goods  were  necessaries,  the  omission  to  inquire  could  not  alter  the 
case,  if  they  were  not  necessaries,  the  fact  of  the  plaintiff  having  made  in- 
quiries would  not  entitle  him  to  recover.  The  whole  question  therefore 
was,  whether  or  not  the  goods  were  necessaries  for  the  defendant,  and  that 
was  purely  for  the  jury  to  decide  upon.  It  was  for  them  to  say  whether, 
from  the  defendant's  appearance,  the  plaintiff  was  justified  in  supplying  him 
with  the  clothes,  which  were  not  of  an  extravagant  kind,  or  improper  for  the  de- 
fendant's station  in  life.  He  cited  Maddox  v.  Miller  (/). — [Bosanquet,  J. — 
There  seems  to  be  a  very  great  difference  in  a  judge  leaving  it  to  the  jury 
to  say,  whether  the  things  supplied  are  necessaries  generally,  or  whether  they 
are  so  under  all  the  circumstances  of  the  case.] — The  question  was  properly 
left  here  and  all  the  circumstances  of  the  case  were  fully  before  the  jury. 

James,  in  support  of  the  rule. — The  real  question  to  be  presented  to  the 
jury  in  a  case  like  this,  is,  whether  or  not  there  existed  an  actual  necessity 
for  the  supply,  and  that  must  be  shown  to  exist  from  all  the  circumstances 
of  the  case.  In  Ford  v.  Fothergill,  it  is  expressly  laid  down  by  Lord  Kenyan, 
"  that  the  question  of  necessaries  was  a  relative  fact  to  be  governed  by  the 
fortune  or  circumstances  of  the  infant,  and  that  proof  of  those  circumstances 
lay  on  the  plaintiff;  and  though  it  had  been  stated,  that  a  tradesman  had  no  busi- 
ness to  inquire  into  what  dealings  an  infant  had  with  others,  that  he  was  of  opi- 
nion the  tradesman  was  bound  to  make  such  inquiry ;  and  if  the  infant  had  con- 


(d)  1  E«p.  211  ;  Peake,  229. 
(b)  3C.  &P.  114. 
(3)  4  C.  &  P.  526. 


(f)6C.&  P.  690. 
e)  6  Sim.  465. 
(/)  1  M.  &  S.  738. 


HILARY  TERM,  1839.  <1<37 

tneted  other  debts  at  the  same  time,  for  the  same  sort  of  articles  for  which  the  Common  Pmu. 
action  was  brought,  that  such  was  good  evidence  to  rebut  the  presumption  of  bhayshaw 
necessaries."  Now  in  this  case  it  was  distinctly  proved  on  the  trial  by  the  evi-  «■ 

dence  of  the  mother,  and  of  the  landlady  of  the  defendant,  that  he  had  been  sup- 
plied with  similar  articles  to  those  furnished  by  the  plaintiff,  and  the  latter  was 
hound  therefore  to  have  made  proper  inquiries.  In  Bac.  Abr.,  "  Infancy  and 
Agg"  (I),  it  is  said  "strictly  speaking,  all  contracts  made  by  infants  are  either 
void  (g)  or  voidable,  because  the  contract  is  the  act  of  the  understanding,  which 
during  their  state  of  infancy  they  are  presumed  to  want ;  yet  civil  societies  have 
so  far  supplied  that  defect,  and  taken  care  of  them,  as  to  allow  them  to  contract 
for  their  benefit  and  advantage,  with  power  in  most  cnses  to  recede  from  and 
vacate  it  when  it  may  prove  prejudicial  to  them,  and  where  they  contract 
for  necessaries,  they  are  absolutely  bound,  and  this  likewise  is  a  benignity  to 
>  infants ;  for  if  they  were  not  allowed  to  bind  themselves  for  necessaries,  no 
person  would  trust  them ;  in  which  case  they  would  be  in  worse  circumstances 
than  persons  of  full  age.  Therefore  it  is  clearly  agreed  by  all  the  books  that 
speak  of  this  matter,  that  an  infant  may  bind  himself  to  pay  for  his  necessary 
meat,  drink,  apparel,  physic  and  such  other  necessaries ;  and  likewise  for  his 
good  teaching  and  instruction,  whereby  he  may  profit  himself  afterwards.  But 
it  must  appear  that  the  things  were  actually  necessary."  In  Comyn1*  Digest, 
Enfant  (B.  5),  it  is  said  that  "  the  Court  shall  be  judge  of  what  things 
are  necessary/'  citing  Cro.  Eliz.  583,  a.  The  Undersheriff  in  this  case  should 
at  least  have  directed  the  jury  to  find  whether  or  not  the  plaintiff  had  made 
such  inquiry,  the  anus  being  clearly  upon  him  to  show  that  fact 

Tindal,  C.  J. — The  issue  which  the  jury  had  to  try  in  this  case  was,  whe- 
ther or  not  the  goods  furnished  by  the  plaintiff  were  necessaries.  The  goods 
were  supplied  it  appears,  without  any  inquiry  having  l>een  made  by  the 
plaintiff  as  to  the  defendant's  circumstances,  or  as  to  whether  or  not  he  was 
supplied  with  clothes  from  other  quarters.  And  the  question  submitted  for 
our  judgment  is,  whether  it  is  not  an  inflexible  rule  of  law  that  a  tradesman 
should  satisfy  himself  of  the  above  facts,  previous  to  executing  an  order  by 
an  infant  No  doubt  it  would  be  prudent  and  proper  in  a  tradesman  to  do 
so ;  and  the  absence  of  such  inquiry  affords  matter  of  strong  observation  to 
the  jury.  But  the  question  for  them  remains  the  same,  whetner  an  inquiry 
has  been  instituted  or  not.  The  goods  are  not  the  less  necessaries  in  default 
of  inquiry,  or  because  inquiry  has  been  made,  and  produced  no  result 
What  is  stated  in  the  books  as  to  its  being  the  tradesman's  duty  to  make 
enquiries  into  an  infant'*  circumstances,  must  be  taken  according  to  a  rea- 
sonable intendment ;  and  to  refer  to  a  duty  of  imperfect  obligation  which  one 
man  owes  to  another.  I  find,  however,  rfo  authority  for  saying  as  a  matter  of 
law,  that  such  an  inquiry  is  imperatively  necessary,  in  order  to  entitle  a 
tradesman  to  recover.  On  the  contrary,  in  Ford  v.  Fothergill,  (on  which 
the  defendant  mainly  relies),  the  plaintiff  had  a  verdict  against  Lord 
KtnyorC*  direction,  and  it  does  not  appear  that  any  motion  was  m.ide  to  set  it 
aside.  I  am  clearly  of  opinion,  that  there  is  no  ground  for  a  nnnMiit  here. 
Looking  at  the  defendant's  situation  and  the  goods  furnished,  it  appears  to 
me  the  jury  decided  correctly  in  returning  a  verdu-i  for  the  plaintiff. 

(g)  But  see  Burr.  566;  2  Str.  938 ;  2  Barnard.  K.  B.  174. 
2  K  2 
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Common  PUai.  Vaughan,  J. — I  am  of  the  same  opinion.  None  of  the  authorities  warrant 
the  proposition  contended  for  by  the  defendant's  counsel,  namely,  that  inquiry 
is  a  condition  precedent  to  the  plaintiff's  right  to  recover.  The  question  of 
necessaries  depends  upon  many  collateral  circumstances :  the  word  has  a 
very  large  and  accommodating  meaning.  Considering  the  defendant's 
situation  in  life,  the  nature  of  the  articles,  and  the  prices  charged  for  them, 
I  think  the  finding  of  the  jury  correct.  In  Story  v.  Pert/,  and  Bainbridge 
v.  Pickering  (A),  it  appeared  that  the  infant  was  amply  supplied  by  his 
parent. 

Bosanquet,  J. — I  do  not  say  but  that,  if  I  had  been  on  the  jury,  I  might 
have  come  to  a  different  conclusion  from  what  they  have  arrived  at;  but 
that  is  not  the  question  here  :  and  I  concur  in  the  opinion  that  we  ought  not 
to  grant  a  new  trial.  The  fair  result  of  the  cases  is,  that  a  tradesman  ought 
to  make  inquiries  before  he  trusts  an  infant ;  but  his  omission  to  do  so,  does 
not  subject  him  to  a  nonsuit.  If  a  tailor  supplies  a  reasonable  quantity  of 
clothes  without  inquiry,  he  does  it  at  the  risk  of  its  turning  out  that  they  are 
not  necessaries,  by  reason  of  the  infant  obtaining  an  ample  supply  elsewhere. 
The  question  in  this  case  was,  in  my  opinion,  properly  led  to  the  jury,  and 
their  verdict  does  not  appear  to  me  to  be  so  manifestly  wrong  as  to  justify 
the  Court  in  interfering. 

Erskine,  J, — This  was  a  question  entirely  for  the  jury.  The  absence  of 
inquiry  on  the  part  of  the  plaintiff  may  afford  strong  matter  of  observation  to 
them;  but  it  cannot  in  any  degree  affect  the  issue  as  a  matter  of  law. 
Nothing  appears  to  have  been  withheld  from  the  jury  in  this  case,  and  I 
think  the  plaintiff  entitled  to  retain  his  verdict. 

Rule  discharged. 

(g)  2  W.  Bl.  1325. 


Jan.  17. 


Abernethy  and  another  v.  Paton. 


117  H*  WATSON  in  last  Michaelmas  Term,  had  obtained  a  rule  nisi  to 
deduct  the  sum  of  14/.  6*.  6d,  (being  the  costs  of  an  interlocutory 
rule),  from  the  plaintiffs'  costs  of  the  action  (he  having  subsequently  signed 
judgment  for  want  of  a  plea),  which  had  been  paid  by  the  defendant's 
attorney ;  and  that  the  same  should  be  repaid  by  the  plaintiffs  or  their 
attorney, 


On  14th  June, 
an  interlocu- 
tory rule,  ob- 
tained by  the 
plaintiffs,  was 
discharged 
with  cost  a.    On 
13th  Jufy.  he 
signed  judg- 
ment for  want 
of  a  plea  ;  and 
the  defendant 
to  avoid  exe- 
cution, paid  the 
debt  and  costs, 
insisting  that 

he  was  entitled  to  per  off  tfre  costs  of  the  rule,  but  makinp  no  formal  demand  for  them :  the 
Court  on  motion,  ordered  the  plaintiffs  to  repay  the  coats  of  the  rule. 


Wilde,  Serjt,  in  this  Term  shewed  caused,  and 

Watson  was  heard  in  support  of  his  rule  (a). — The  facts  of  the  cast 


(a)  He  referred  to  R.  2  W.  4,  §  93 ; 
HoUiday  v.  Lawes,  3  Hodg.  130  ;  4  Sc. 
475 ;    5D.P.  C.  636 ;    Marryott  v. 


Clapp,  1  D.  P.  C.  701 ;  James  r  Bag- 
getty  2  B.  &  A.  776^ 
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sufficiently  appear  in  the  judgment  of  the  Court,  which,  after  time  taken  to  bmmm  Plea*. 
consider,  was  now  delivered  by  Abbrnkxry 


Tindal,  C.  J. — On  the  14th  June,  1838,  a  rule  obtained  by  the  plaintiffs 
to  open  a  prior  rale  was  discharged  with  costs,  to  be  paid  by  the  plaintiffs. 

The  costs  were  taxed  at  14/.  6*.  6c?.;  which  costs  have  never  been  paid 
except  3/.  7*.  8d.,  the  costs  of  a  judgment,  which  the  defendant  obtained  an 
order  to  set  aside. 
In  some  way  or  other  the  defendant  has  a  right  to  these  costs. 
On  the  other  hand,  judgment  was  regularly  signed  by  the  plaintiffs;  for 
want  of  a  plea,  on  the  13th  of  July,  and  the  costs  thereon  taxed  on  the  16th. 
No  formal  or  regular  demand  of  the  1.4/.  6*.  6d.  was  ever  made  by  the  de- 
fendant on  the  plaintiffs ;  but  the  defendant  always  insisted  on  his  right, 
to  set  them  off  against  the  plaintiffs*  costs  of  the  action,  which  the  plaintiffs' 
attorney  resisted,  or  at  least  never  acquiesced  in,  though  he  knew  it  to  be 
claimed ;  and  the  defendant's  attorney,  to  avoid  an  execution,  paid  the  debt 
and  costs  to  the  plaintiffs-;  and  he  now  applies  to  the  Court  to  deduct  his 
costs  of  the  rule,  from  the  plaintiffs'  costs  of  the  action,  and  that  the  plain- 
tiffs should  pay  all  his  costs  from  the  14th  of  July,  and   the  costs  of  this 
application. 
The  costs  of  the  rule  are  clearly  due,  and  ought  to  be  paid. 
We  cannot  help  thinking  both  parties  in  fault ;  the  plaintiffs,  because,  know- 
ing of  this  cross  demand  and  that  it  was  insisted  on,  they  did  not  at  once 
consent  that  it  should  be  deducted ;  the  defendant,  because  he  never  made  a 
direct  demand :  he  asked  for  more  than  he  had  a  right  to  receive,  and  brought 
the  party  into  Court  upon  this  rather  informal  motion.     The  rule  therefore 
must  be  absolute,  for  the  payment,  by  the  plaintiffs  or  their  attorney,  of 
what  remains  due  of  the  costs  of  the  rule,  but  without  costs. 

Rule  absolute  accordingly. 


Paton. 


Doe,  dera.  Lloyd  and  others  v.  Williams. 

JMflLDE,  Serjt.,  had,  on  the  part  of  the  lessors  of  the  plaintiff,  obtained 
a  rule  nisi,  to  change  the  venue  from  Radnorshire  to  Herefordshire, 
upon  affidavits,  that  there  were  but  twenty-nine  special  jurymen  in  the  former 
county ;  that  the  defendant's  attorney  had  great  influence  there,  and  had 
many  mortgages  on  small  freeholds,  situate  in  the  same  parish  where  the 
premises  in  question  lay ;  that  many  of  the  jurors  resided  in  the  said  parish, 
and  that  great  excitement  existed  in  the  neighbourhood,  and  that  the  de- 
fendant was  an  old  bone-setter,  who  had  set  the  bones  of  many  persons  who 
might  be  on  the  jury. 

/.  Evans,  Q.  C,  now  shewed  cause,  and  produced  affidavits  denying  the 
existence  of  any  excitement  on  the  subject ;  he  argued,  that  if  the  rule  were 
made  absolute,  it  would  be  deciding  that  the  defendant's  attorney  could  not 
conduct  any  cause  in  his  own  county.  There  was  no  pretence  for  saying 
that  there  had  been  any  unfair  attempt*  to  influence  the  jury. 


Jan.  22. 


It  ie  no  ground 
for  changing 
the  ventu  in  a 
special  jury 
cause,  that 
there  are  but 
twenty-nine 
special  jurymen 
in  the  county. 


470 

Common  Pleat, 

Dos,  dem. 

Lloyd 

t. 

Williams. 


TERM  REPORTS  in  the  COMMON  PLEAS. 

Wilde  was  heard  in  support  of  the  rule. 

Tindal,  C.  J. — If  we  were  to  grant  this  rule,  we  should,  in  effect,  say  that 
no  special  jury  cause  could  be  tried  in  the  county  of  Radnor.  Should  there 
be  a  failure  of  justice  for  want  of  jurors  we  can  apply  a  remedy  hereafter. 

The  other  judges  concurring. 

Rule  discharged ;  the  costs  to  be  costs  in  the  cause. 


Jan.  22. 


By  Stat.  2  &  3 
W.  4,  c.  64, 
(the  Parlia- 
mentary Boun- 
dary Act),  the 
toirn  of  New- 
casUe-vpon- 
Tyne  comprizes 
the  town  and 
county  of  the 
town,  and  cer- 
tain town- 
ships in  the 
county  of  Nor- 
thumberland : 
Jiefcf,  that  awrit 
of  summons 
describing  the 
defendant  as 
"  of  Newcastle- 
upon-Tyne,  in 
the  county  of 
!\<trthumber- 
lana\"  was  not, 
on  the  face  of 
if,  irregular. 


Rippon  v.  Dawson. 

A  WRIT  of  summons  having  been  directed  to  the  defendant,  as  u  of  New- 
castle-upon-Tyne, in  the  county  of  Northumberland?  Mr.  J.  Coltoum, 
at  chambers,  made  an  order  to  set  it  aside,  as  being  bad  upon  the  lace  of  it, 
Newcastle-upon-Tyne  being  a  town  and  county  of  itself. 

Corrte  had  obtained  a  rule  nisi  to  set  aside  the  above  order,  on  the  ground 
that,  by  the  Statute  2  &  3  W.  4,  c.  64,  (the  Parliamentary  Boundary  Act), 
several  townships  in  the  county  of  Northumberland,  were  included  within 
the  boundary  of  Newcastle-upon-Tyne  (a).    He  cited  Jelks  v.  Fry  (b). 

Wilde,  Serjt,  now  shewed  cause. — The  Statute  had  reference  only  to  the 
residence  of  electors  for  parliamentary  purposes.  The  defendant  here  is  de- 
scribed generally  as  of  Newcastle-upon-Tyne,  in  the  county  of  Northum- 
berland, and  the  Court  will  take  judicial  notice  that  that  town  is  a  county  of 
itself. 

Corrie,  in  support  of  the  rule. — The  Court  cannot  take  judicial  notice  that 
there  is  not  a  place  called  Newcastle-upon-Tyne  in  the  county  of  Northum- 
berland; and,  therefore,  the  writ  of  summons  is  not  bad  on  the  face  of  it. 
Besides,  the  defendant  may  reside  within  any  of  the  townships  and  places  an- 
nexed to  the  borough  by  the  Act  in  question,  which  was  not  brought  before 
the  attention  of  the  learned  judge  at  chambers. 

Tindal,  C.  J.,  (after  reading  the  section  of  the  Act  and  the  schedule).— 
I  think  we  should  have  been  bound  to  take  judicial  notice  that  the  town  of 
Newcastle-upon-Tyne  is  a  county  of  itself;  but  we  must  also  look  to  the 
Act  of  Parliament ;  and  we  6nd  thereby,  that  the  place  called  Newcastle- 
upon-Tyne  comprises  other  parts  beyond  the  mere  precincts  of  the  town. 
The  defendant  does  not  shew  that  he  lived  in  that  part  of  the  town  which  is 
within  the  county  of  the  town.     The  rule,  therefore,  must  be  absolute. 


(a)  Section  35  enacts,  "  That  the  ne- 
veraf  cities,  boroughs  and  places  specified 
in  the  schedule,  marked  (O),  shall  as  to 
the  election  of  members  of  Parliament, 
respectively  include  the  places,  and  be 
comprised  within  the  boundaries  which 
in  such  schedule  are  respectively  speci- 
fied and  described,  in  conjunction  with 


the  names  of  such  cities,  boroughs,  and 
places  respectively."  Schedule  (O),  $ 
26 :  "  Newcastle-upon-Tyne ;  the  town 
and  county  of  the  town  of  Newcastle; 
and  the  several  townships  of  Byker, 
Heaton,  Jesmond,  FFestgate  and  Els- 
wick." 
(b)  3  D.  P.  C.  37. 
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VAUGHAN,  J.,  of  the  Same  Opinion.  Common  Pleat. 

B08ANQUBT,  J. — I  am  of  the  same  opinion.  The  whole  of  the  facts  were 
not  laid  before  the  learned  judge  at  chambers ;  and  I  am  not  surprised  at  the 
order  being  made,  the  Act  not  having  been  referred  to. 

Erskinb,  J. — It  does  not  appear  from  the  affidavits  that  the  defendant 
lives  in  the  town  and  county  of  Newcastk-upon-Tyne. 

Rule  absolute. 


Whalley  v.  Williamson.  Jan.  22. 

flUS  was  an  action  of  trespass,  quare  dausumfregit,  tried  before  Alder  son,  Where  a  judge 

B.,  at  the  Stafford  Spring  Assizes,  1836,  when  a  verdict  was  found  for  JS  toS^SS 

the  plaintiff,  with  U.  damages.    The  defendant's  counsel  applied  at  the  time  the  plaintiff  cf 

for  a  certificate,  under  43  Eliz.  c.  6,  s.  2,  to  deprive  the  plaintiff  of  his  costs.  43 12* a' 6^  ** 

The  judge  took  time  to  consider,  and  subsequently,  at  Gloucester,  before  the  F*ni*  whether 

.  v  i  .•*/•!  x         ;»  j  hehas  power 

circuit  was  over,  did  so  certify,  by  indorsement  on  the  record.  to  rescind  his 

In  May,  1837,  an  application  was  made  by  the  plaintiff  to  the  judge,  in  ^Biuaasuin- 

London,  to  withdraw  his  certificate,  who,  after  hearing  both  parties,  directed  ing  he  has  such 

the  certificate  to  be  erased.  aVan^rate  too 

The  plaintiff's  costs  having  been  subsequently  taxed,  itteto  exercise 

first  four  days 

R.  F.  Richards,  Q.  C,  obtained  a  rule  to  suspend  the  Master's  allocatur,  ^UowhT  the 

whereupon  trial 

Ludlow,  Serjt,  in  Jast  Michaelmas  Term,  obtained  a  rule  nisi  to  tax  the 
plaintiff  his  costs;  against  which 

Richards,  F.  Lee,  and  Pike  now  shewed  cause. — A  judge,  having  once 
certified  under  the  Statute  of  Elisabeth,  has  no  power  to  revoke  his  certificate. 
Before  the  Statute  of  Gloucester,  a  plaintiff  was  not  entitled  to  costs,  they  were 
given  by  that  Statute ;  and  the  43  EUt.  c  6  (a),  is  a  restraining  Act,  and 
limits  the  effect  of  the  Statute  of  Gloucester  ;  the  judge  who  tries  a  cause  is 
thereby  required  to  certify,  if  the  damages  recovered  are  under  40*. ;  and  though 
such  certificate  may  be  indorsed  on  the  postea  afterwards,  (even  after  taxing 
costs,  Foxall  v.  Banks)  (0),  yet,  when  once  indorsed,  it  is  final :  it  is  a  power 

(a)  Section  2- enacts,  "  That  if  upon  ed  therein  shall  not  amount  to  the  turn 

any  action  personal  to  be  brought  in  of  40*.  or  above,  in  every  such  case  the 

any  of  her  Majesty's  courts  at  West-  judges  and  justices  before  whom  any 

minster,  not  being  for  any  title  or  in-  such  action  shall  be  pursued,  shall  not 

terests  of  lands,  nor  concerning  the  award  for  costs  to  the  party  plaintiff 

freehold  or  inheritance  of  any  lands,  any  greater  or  more  costs  than  the  sum 

nor  for  any  battery,  it  shall  appear  to  of  the  debt  or  damages  so  recovered 

the  judge*  of  the  same  Court,  and  so  shall  amount  unto  but  less  at  their  dis- 

rignified  and  set  down  by  the  justices  cretions." 

before  whom  the  same  shall  he  tried,         (6)  5  B.  &  A.  536;  See  also  Holland 

that  the  debt  or  damages  to  be  recover  v.  Gore,  3  T.  R.  38  (n). 
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ffHALLET 
V. 

Williamson. 


Common  Pleas,  conferred  by  the  Statute  which,  when  once  executed,  cannot  be  revoked. 
But,  assuming  that  the  judge  might  revoke  his  certificate,  he  ought  to  do  so 
within  a  reasonable  time  after  granting  it ;  and  he  clearly  can  have  no  such 
power  after  the  expiration  of  the  commission  under  which  he  tried  the  cause ; 
for  as  the  power  cannot  belong  to  him  personally,  he  is  then  no  longer  the 
judge  who  tried  the  cause. — [Tindal,  C.  J. —It  is  very  common  for  a  judge 
to  settle  a  special  case,  or  amend  a  postea  after  the  commission,  under  which 
he  has  acted,  has  expired.] — That  is  only  done  by  consent — [Bosanquet,  J. — 
In  Richardson  v.  Mellish  (c),  this  Court  amended  the  postea  by  the  notes  of 
Lord  Gifford,  after  he  had  been  appointed  master  of  the  rolls,  although  the 
amendment  was  resisted  by  the  other  side.] — That  case  depended  upon  its 
own  circumstances ;  it  was  tried  at  Guildhall,  where  there  is  no  commission ; 
and  Lord  Gifford  had  declined  to  interfere,  though  the  amendment  was 
recommended  by  his  lordship.  In  the  case  of  a  certificate  for  a  special 
jury,  the  judge  must  make  the  certificate  immediately  after  the  trial,  Waggelt 
v.  Shaw  (d).  If  a  Serjeant  had  tried  the  cause,  surely  he  could  not  alter  the 
record  after  his  commission  had  expired.  In  Anderson  v.  Sherwin  (e),  an 
application  to  revoke  a  certificate  was  made  in  the  ensuing  Term,  before  the 
next  Assizes,  whilst  the  commission  was  running.  In  the  present  case,  the 
alteration  was  made  after  the  time  at  which  the  judgment  might  have  been 
signed  ;  it  should  have  been  done  within  the  first  four  days  of  the  Term  en- 
suing the  trial ;  otherwise,  the  defendant  is  deprived  of  his  opportunity  of 
moving  for  a  new  trial,  which  he  might  have  been  willing  to  do  if  he  had  con- 
sidered himself  liable  to  the  plaintiff's  costs.  The  recent  Acts  which  autho- 
rize a  judge  at  Nisi  Privs  to  amend  the  record  in  certain  instances  (/),  have 
no  application  to  such  a  case  as  the  present. 

Ludlowy  and  Carrihgton,  in  support  of  the  rule. — No  time  is  prescribed 
by  the  Statute  of  Eliz.,  within  which  the  judge  shall  make  his  certifi- 
cate, nor  is  the  judge  at  Nisi  Prius  to  be  considered  as  functus  officio  till 
final  judgment  is  signed.  Under  the  22  &  23  C.  2,  c.  9,  a  certificate  that  a 
battery  was  proved  may  be  granted  at  any  time  before  final  judgment,  John- 
son  v.  Stanton  (g) :  so  under  the  8  &  9  W.  3,  c.  1 1,  that  the  trespass  was 
wilful,  Wooley  v.  Whitby  (h).  In  Bondfield  v  Milner{%)%  a  qui  tarn  declar- 
ation for  usury,  which  was  a  penal  action,  was  allowed  to  be  amended,  as  to 
the  date,  while  all  remained  in  paper.  So  in  Mace  v.  Lovett  (/),  even  after 
the  record  was  drawn  up. 

Tindal,  C.  J. — It  is  a  very  different  question,  as  to  what  time  a  judge  may 
take  to  make  a  certificate,  under  the  Statute  of  Elizabeth,  and  within  what 
time  he  may  rescind  it,  if  at  all.  When  the  certificate  is  once  granted,  it  is 
notice  to  the  defendant  that  he  will  not  be  called  on  to  pay  the  plaintiff's 


(c)  3  Bing.  334;  11  Moo.  104;  IB. 
&  C.  819. 

(d)  3  Camp.  316.  The  Statute  24 
Geo.  2,  c.  18,  expressly  requires  the 
judge  to  make  such  certificate  "  imme- 
diately after  the  trial/4 

(O  7  C,  &  P.  527. 

v/)  9  Geo.  4,  c.  15;  3&4W  4,  c. 
42,s.23. 
(g)  2  B.  &  C.  621 ;  4  D.  &  R.  156 ; 


See  also  Butler  v.  Cozens,  11  Mod. 
198 

(A)  2  B.  &  C.  580;  4D.&R.  147. 
See  also  Reynolds  v,  Edwards,  6  T.  R. 
11 ;  Swinnerton  v.  Jervis,  Id.  12,  (o.) 
So  of  a  certificate  under  7  J.  1,  c.  5,  to 
entitle  the  defendant  to  double  costs, 
Harper  v.  Carr,  7  T.  R.  448. 

(0  2  Burr.  1098. 

0)  5  Burr.  2833. 
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cost* ;  and  the  judge,  if  he  has  the  power  to  rescind  this  order,  certainly  ought.  Common  Pleas. 
within  a  reasonable  time,  to  intimate  the  alteration  of  his  opinion.  The 
Statute  gives  no  express  power  to  rescind  a  certificate,  where  it  has  been 
once  granted ;  but  it  may  be  expedient,  perhaps,  that,  under  some  circum- 
stances, the  judge  should  have  the  power  to  do  so ;  for  I  think  it  may  be 
fairly  inferred,  that  the  legislature  intended  that  a  party  should  have  the 
benefit  of  the  best  judgment  of  the  judge ;  thus,  I  can  imagine  a  case  of  mis- 
take, or  of  some  circumstance  coming  to  a  judge's  knowledge,  in  which  it 
might  be  proper  to  revoke  his  certificate,  quia  improvide  emanavit,  but  he 
should  not  interfere  with  the  vested  rights  of  the  defendant.  The  course  of 
practice  is,  that  the  certificate  is  indorsed  on  the  record ;  probably  it  was 
formerly  entered  on  the  judgment  roll.  1  do  not  say  that  the  judge  may  not 
in  any  case  amend  this  indorsement ;  but,  I  think,  that  after  the  fourth  day  of 
the  Term,  when,  by  the  practice  of  the  Courts,  the  judgment  might  have  been 
signed,  the  withdrawal  of  the  certificate  would  place  the  defendant  in  a  new 
situation,  and  deprive  him  of  the  opportunity  of  moving  for  a  new  trial,  which, 
relying  on  the  certificate,  he  may  have  been  induced  to  forego.  Without, 
however,  giving  any  opinion,  as  to  the  power  of  the  judge  to  revoke  his  cer- 
tificate, I  think,  at  all  events,  such  a  power  must  be  exercised  within  a  rea- 
sonable time,  and  that  it  has  not  been  so  exercised  in  the  present  case,  and, 
consequently,  that  this  rule  must  be  discharged. 

V  a  ugh  an,  J. — I  am  of  the  same  opinion.  It  seems  to  be  admitted,  that 
the  judge  may  take  time  to  consider  whether  or  not  he  shall  grant  a  certifi- 
cate; but,  having  once  done  so,  then  comes  the  question,  as  to  whether  he 
may  rescind  it.  I  beg  that  nothing  I  shall  say  may  convey  it  as  my  opinion 
that  a  judge  has  such  a  right,  having  once  executed  the  authority  vested  in 
him  by  the  Statute.  In  Anderson  v.  Sherwin,  the  judge's  authority  was  not 
contested,  so  that  the  case  is  of  no  great  weight.  It  would,  however,  be  manifest 
injustice  to  a  defendant  if  a  power  of  revoking  could  be  exercised  after  the  first 
four  days  of  Terms,  within  which  a  party  is  bound  to  move  for  a  new  trial, 
unless  he  has  very  good  reasons  for  not  doing  so ;  at  any  rate,  if  the  certifi- 
cate can  be  revoked  at  all,  it  should  be  done  within  a  reasonable  time.  Now 
in  this  case,  fourteen  months  have  elapsed  from  the  time  when  the  certificate 
was  granted  to  the  period  of  its  revocation,  and  can  it  be  said  that  this  is  a 
reasonable  time  ?  I  must,  however,  protest  against  being  supposed  to  accede 
to  the  doctrine  that  the  judge  has  the  power  to  rescind  at  all. 

Bosanquet,  J. — Assuming  that  the  judge  has  the  power  to  rescind  his  cer- 
tificate, I  think  it  should  be  exercised  within  a  reasonable  time.  In  Anderson 
v.  Sherwin,  there  had  been  no  intermediate  Assizes ;  and,  therefore,  my  bro- 
ther Patteson,  who  tried  the  cause,  was  still  the  judge  in  that  commission.  In 
some  cases,  I  think  the  power  to  rescind  the  certificate  may  be  useful.  Two 
cases  have  been  cited,  Johnson  v.  Stanton  and  Woolley  v.  Whitby,  to  show 
that  under  certain  Statutes  a  judge  may  grant  his  certificate  at  any  time  be- 
fore final  judgment ;  but  the  power  of  suspending  a  certificate  is  a  very  dif- 
ferent thing  from  the  power  of  amending  or  of  rescinding  it 

Erskine,  J. — I  am  of  the  same  opinion.  Cases  have  been  cited  to  shew 
that  the  postea  may  be  amended  according  to  the  judge's  notes ;  but  there 


474 


TERM  REPORTS  in  tub  COMMON  PLEAS. 


Common  Pleas. 

Whallky 

v. 

Williamson. 


no  discretion  is  exercised  on  the  part  of  the  judge ;  his  notes  are  but  a  teat 
of  the  facts  proved  at  the  trial.  Here  there  is  a  discretionary  power  called 
into  action,  which,  if  it  can  be  exercised  at  all,  should  be  exercised  within  a 
reasonable  time. 

Rule  discharged. 


Jan.  23. 


Upon  the  argu- 
ment of  a  spe- 
cial case,  the 
Court,  haring 
ordered  judg- 

«?nt  to  be 
entered  for  the 
defendant, 
subsequently, 
at  the  plain- 
tiffs' instance, 
directed  a  non- 
suit to  be  en- 
tered instead. 


Stone  and  others  v.  Compton. 

YN  last  Michaelmas  Term  the  Court  on  giving  judgment  in  this  cafe  {ay 
directed  that  judgment  should  be  entered  for  the  defendant  on  the  second 
issue,  and  that  the  jury  should  be  discharged  as  to  the  others. 

Wilde,  Serjt,  in  this  term,  on  the  part  of  the  plaintiffs,  obtained  a  rule  nisi 
that  a  nonsuit  should  be  entered  instead  of  the  judgment  on  the  second 
issue. 

Sir  W.  Follett,  Q.  C,  shewed  cause,  and  submitted  that  as  a  nonsuit  had 
not  been  requested  at  the  time,  and  the  entire  argument  had  reference  only 
to  the  entering  of  the  verdict  one  way  or  the  other,  the  Court  had  no  power 
now  to  alter  the  judgment. — [Ttndal,  C.  J. — The  defendant  will  be  benefited 
by  the  nonsuit.}— Only  as  to  the  costs.  The  plaintiffs,  if  the  nonsuit  is  entered 
will  have  the  power  to  bring  another  action. 


Tindal,  C.  J. — Our  attention  was  not  called  at  the  time  to  the  point ;  we 
certainly  had  the  power  to  enter  a  nonsuit.  It  is  clearly  a  mistake.  We 
meant  the  plaintiffs  to  have  judgment  had  they  been  successful ;  if  other- 
wise, that  they  should  be  nonsuited. 

Rule  absolute, 
(a)  Ante,  p.  436. 


Jan.  25. 


Smith  v.  Nicholls. 


A  plea,  to  a 
count  in  trorer, 
of  a  judgment 


f*  ASE.  The  sixth  count  was  in  trover  for  a  ship  and  goods  on  board  thereof. 
Fifth  plea,  (to  the  sixth  count,)  that  beftre  and  at  and  during  the 
recovered  by  times  in  the  last  count  mentioned,  the  defendant  was  a  public  officer  of 
LainstThe  de~  our  lora>  ^e  king,  to  wit,  governor  and  superintendent  of  a  certain  island, 
fendant  in  a  then  parcel  of  his  majesty's  possessions  in  parts  beyond  the  seas,  called 
for  the  same  Fernando  Po,  and  one  of  the  justices  assigned  to  keep  the  peace  of  our  lord 
£]rfebad*^tIOn:  ^e  k*nS  m  an^  *°r  l^e  Ba*&  island,  the  said  island  then  being  within  the 
especially  as  jurisdiction  of  the  Court  of  Vice- Admiralty,  of  and  for  and  held  within  his 
it  appeared  on  • 

the  record  that  the  defendant  was  not  within  the  jurisdiction  of  such  Court  at  the  time  of  the 
commencement  of  the  suit  there,  nor  from  thence  to  its  termination. 

The  plea  stated  the  judgment  recorered  in  a  foreign  Court  "  prosit  ftttH  per  reeotdum  .*'*  this 
is  not  a  sufficient  arerment  lhat  such  Court  is  a  Court  of  record ;  (per  Bosanquct,  J.) 

A  Vice*  Admiralty  Court  abroad  is  not  a  Court  of  record. 
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majesty's;  colony  of  Sierra  Leone :  that  he,  being  such  public  officer  and  Common  pu<u. 
justice  as  aforesaid,  and  believing  that  a  breach  of  the  navigation  laws  had 
been  committed  by  the  plaintiff  with  the  said  ship  and  boat,  within  the  said 
jurisdiction ;  and  that  the  said  ship  and  boat  and  the  goods  on  board  of  the 
ship  were  liable  to  forfeiture,  and  that  it  was  his  duty,  as  such  public  officer 
and  justice,  to  cause  the  ship  and  boat,  with  the  goods  then  on  board  there- 
of, to  be  conveyed  to  Sierra  Leone  for  adjudication  in  the  said  Court,  did,  to 
wit,  on,  &c,  within  the  said  jurisdiction,  cause  the  said  ship  and  boat  and 
the  goods  then  on  board  of  the  ship  to  be,  and  the  same  ship,  boat  and  goods 
thereupon  were,  seised  by  the  crew  of  a  certain  ship  employed  in  his  majesty's 
service  in  that  behalf;  and  thereupon  the  defendant  then  and  there  caused  the 
same  ship,  boat  and  goods  of  the  plaintiff  to  be,  and  the  same  thereupon  then 
were,  conveyed  to  Sierra  Leone  aforesaid,  for  adjudication  in  the  said  Court,  on 
the  matters  there  to  be  alleged  in  respect  of  such  breach  of  the  said  laws ;  and 
thereupon,  then  caused  the  same  ship,  boat  and  goods  to  be,  and  the  same  were 
then  detained  at  Sierra  Leone,  for  a  certain  space  of  time,  to  wit,  for  the  space 
of  three  weeks ;  at  the  expiration  whereof,  to  wit,  on,  &c.  the  said  ship,  boat  and 
goods  were  restored  to  and  received  back  by  the  plaintiff,  he  then  being  discharged 
and  acquitted  of  the  said  breach  of  navigation  law :  that  in  so  causing  the  ship, 
boat  and  goods  to  be  seized,  conveyed  and  detained,  as  aforesaid,  and  not 
otherwise,  he  converted  and  disposed,  thereof,  in  manner  and  form  as  the 
plaintiff  had  above  in  that  behalf  complained  against  him;  that  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.  the  plaintiff  impleaded  the  defend- 
ant in  the  said  Court  of  Vice-Admiralty,  the  same  Court  then  and  thence- 
forth continually  having  jurisdiction  in  the  premises,  of  and  concerning  the 
causing  the  said  ship,  boat  and  goods  to  be  seized,  conveyed  and  detained, 
as  aforesaid,  and  for  all  the  damages  by  the  plaintiff  sustained  on  occasion 
thereof;  and  the  plaintiff  then  claimed  and  sued  for  such  damages  in  such 
pies,  in  the  said  Court  as  aforesaid ;  and  such  proceedings  were  thereupon 
had  in  the  said  Court,  that  afterwards  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c,  a  sentence  and  decree  were  made  and  pronounced  in  and 
)y  the  said  Court  in  the  said  plea,  and  in  and  upon  the  matters  of  the  said 
claim  and  suit ;  and  by  that  sentence  and  decree  it  was  ordered  and 
adjudged  that  the  defendant  should  pay  to  the  plaintiff  the  damages  by  the 
plaintiff  sustained  on  occasion  of  the  premises,  with  costs  and  expences  ;  the 
-mount  of  such  costs,  damages  and  expences  to  be  ascertained  and  reported 
to  the  said  Court  by  the  registrar  thereof,  as  by  the  said  proceedings  and  the 
record  thereof  will  more  fully  appear  ;  and  thereupon  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c,  the  registrar  of  the 
said  Court  did  ascertain  and  report  to  the  Court  that  such  costs,  damages 
and  expences  amounted  to  a  certain  sum  of  money,  to  wit,  460L  be. ;  and 
which  report  was  afterwards  and  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  read  and  affirmed  by  the  said  Court ;  which  sentence,  decree, 
and  affirmance,  have  not  been  in  anywise  reversed  or  made  void.  Verification* 
Seventh  plea,  (to  the  same),  that  before  and  at  and  during  the  times  in  the 
same  count  mentioned,  the  defendant  was  a  public  officer,  to  wit,  governor,  &c, 
of  Fernando  Po,  &c,  and  one  of  the  justices,  &c. ;  that  at  the  said  times  when, 
&c,  the  said  goods  were  in  and  upon  the  said  island,  and  that  before  any  ot 
the  said  times  when,  &c,  to  wit,  on,  &c.,  the  plaintiff  left  the  island,  and 
from  thenceforth  continually  until  and  during  and  at  and  after  the  said 
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Qmmom  Pit**,  times  when,  &c.,  remained  and  was  absent  from  the  said  island ;  and  that 
during  all  the  said  times  when,  &c,  there  was  no  one  on  the  part  of  the 
plaintiff  in  charge  of  the  same  goods,  and  the  same  were,  by  reason  thereof, 
in  danger  of  being  lost  or  stolen ;  whereupon  the  defendant,  then  being  such 
public  officer  and  justice  as  aforesaid,  and  believing  that  it  was  his  duty  as 
such  public  officer  and  justice,  so  far  as  in  him  lay,  to  protect  and  take  care 
of  property  in  the  island  left  unprotected,  and  to  dispose  of  the  same  in  the 
way  most  consistent  with  the  interests  of  the  owners  thereof,  and  that  it  was 
for  the  interest,  and  would  prove  consistent  with  the  wishes,  of  the  plaintiff, 
that  the  said  goods  should  be  disposed  of  as  hereinafter-mentioned,  and  for 
the  purpose  of  preventing  the  plaintiff  from  being  deprived  of  and  losing  the 
same  goods,  and  in  order  to  procure  for  and  preserve  to  the  plaintiff  all  the 
benefit  and  advantage  that  could  be  derived  therefrom,  did,  to  wit,  on,  &c, 
cause  the  same  to  be,  and  the  same  were  thereupon,  taken  and  collected  by 
and  into  the  hands  of  certain  public  officers  of  the  island,  by  the  defendant 
in  that  behalf  directed  and  authorized ;  and  thereupon  the  said  goods  then 
were  sold  and  disposed  of  for  the  most  money  that  could  be  reasonably 
gotten  for  the  same ;  which,  after  deducting  certain  expences  and  necessary 
payments  thereout,  then  amounted  to  a  certain  large  sum  of  money,  to  wit, 
5000/. ;  and  thereupon  the  defendant  then  caused  the  sum  to  be,  and  the  same 
then  was,  remitted  to  certain  other  persons,  to  wit,  the  Lords  Commissioners 
of  his  Majesty's  Treasury,  for  the  purpose  of  being  paid  over  to  and  received 
by  the  plaintiff  in  full  satisfaction  and  discharge  of  the  cause  of  action  in  the 
last  count  mentioned,  and  all  damages  by  the  plaintiff  sustained  on  occasion 
thereof:  that  afterwards,  and  before  the  commencement  of  this  suit,  to  wit, 
on,  &c.,  the  plaintiff  accepted  and  received  the  same  sum  of  money  from  the 
same  persons,  in  full  satisfaction  and  discharge  of  the  cause  of  action  in  that 
count  mentioned,  and  all  damages  by  him  sustained  on  occasion  thereof: 
that  in  so  causing  the  said  goods  to  be  collected  and  taken  and  disposed  of 
and  dealt  with  as  aforesaid,  and  not  otherwise,  the  defendant  converted  and 
disposed  of  them  in  manner  and  form  as  the  plaintiff  had  above  in  that  behalf 
complained  against  him.    Verification. 

Replication  to  the  fifth  plea,  that  the  defendant  was  not  in  the  colony  of 
Sierra  Leone,  or  at  any  place  within  the  jurisdiction  of  the  Vice-Admiralty 
Court,  before  or  at  the  time  of  the  commencement  of,  or  at  any  time  during, 
the  proceedings  in  the  said  Court,  in  the  matter  of  the  said  claim  and  suit  in 
the  said  Vice-Admiralty  Court,  in  that  plea  mentioned  ;  nor  was  the  defend- 
ant, at  any  time  before  the  making  or  pronouncing  of  the  said  sentence  and 
decree  in  the  plea  mentioned  or  the  making  or  affirming  of  the  report  therein 
mentioned,  in  any  manner  according  to  the  course  and  practice  of  the  said 
Court  in  the  said  matter  or  in  anywise  notified,  nor  did  the  defendant  then 
know  of  the  same  proceedings,  or  any  of  them,  so  that  the  defendant  could  or 
might  by  himself,  or  his  proctor,  attorney  or  other  agent,  by  him  appointed 
and  instructed  in  that  behalf,  appear  or  plead,  or  in  anywise  defend  himself 
in  the  matter  of  the  said  claim  and  suit ;  nor  did  the  defendant  appear  in  or 
to  any  or  either  of  the  said  proceedings ;  whereby  the  said  sentence  and 
decree  and  affirmance  were  and  are  contrary  to  natural  justice,  and  wholly 
inoperative  and  void ;  and  all  remedy  thereon  for  the  recovery  of  the  damages 
and  costs  and  expences,  for  which  the  sentence  and  decree  and  affirmance 
were  made  and  given,  was  and  is  lost  to  the  plaintiff,  and  the  defendant 
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always  resisted  and  impeached  the  said  sentence  and  decree  and  affirmance, 
on  that  account,  and  the  same  continued  so  inoperative  and  void  ;  and  that 
the  plaintiff  had  not  ever  obtained  or  been  able  to  obtain  the  said  damages, 
costs  and  expences,  or  either  of  them,  or  any  part  thereof  in  the  plea  stated 
to  have  been  adjudged  to  him ;  and  the  said  sentence  and  decree  and  affirm- 
ance still  remained  so  unsatisfied,  and  without  force  or  effect     Verification. 

To  the  seventh  plea.  That  at  the  said  times,  when,  Ac.,  in  the  last  count 
mentioned,  divers  persons  and  servants  of  the  plaintiff  had  the  charge  of 
the  said  goods  for  the  plaintiff,  and  on  his  behalf;  and  the  same  were  not, 
nor  was  any  part  thereof,  in  danger  of  being  stolen  or  lost ;  and  the  defend- 
ant, well  knowing  the  same,  wrongfully  caused  the  said  goods  to  be  taken 
and  sold  and  disposed  of,  otherwise  than  for  the  purpose  of  preventing  the 
plaintiff  from  being  deprived  of  or  losing  the  same,  or  in  order  to  procure  for 
and  preserve  to  the  plaintiff  the  benefit  and  advantage  that  could  be  derived 
t herefrom  ;  and  that  the  plaintiff  did  not  accept  or  receive  the  said  sum  of 
5000/.  in  full  satisfaction  and  discharge  of  the  cause  of  action,  and  all 
damages  sustained  on  occasion  thereof;  concluding  to  the  country. 

Special  demurrer  to  the  replication  to  the  fifth  plea,  on  the  ground  that 
the  plaintiff  was  estopped  from  asserting  against  the  defendant  the  nullity  of 
the  judgment  admittedly  obtained  by  him  against  the  defendant ;  that  the 
judgment,  not  being  shewn  to  have  been  in  any  way  reversed  or  made  void, 
was  a  subsisting  bar  to  an  action  for  the  same  cause  of  action  ;  that  the  re- 
plication did  not  sufficiently  shew  that  the  judgment  was  void,  or  that  it  had 
been  deprived  of  efficacy ;  that  the  subsistence  and  validity  of  the  said  judg- 
ment, in  law,  were  consistent  with  the  truth  of  all  the  matters  disclosed  in 
the  replication ;  that  the  replication  was  too  general,  and  did  not  sufficiently 
shew  how,  as  alleged,  all  remedy  on  the  judgment  was  lost  to  the  plaintiff,  or 
how,  as  alleged,  the  defendant  had  impeached  the  said  judgment ;  that  the 
replication  was  double  and  multifarious,  and  attempted  to  set  up  various  dis- 
tinct matters  by  way  of  reply — that  is  to  say,  that  the  judgment  was  void, 
that  all  remedy  thereon  had  been  lost,  that  the  defendant  had  impeached  it, 
and  that  the  plaintiff  had  derived  no  benefit  from  it :  that  the  replication  con- 
tained irrelevant  and  surperfluous  matter,  and  that  no  simple  and  sufficient 
issue  could  be  taken  thereon ;  that  it  traversed  mere  matter  of  inducement, 
and  took  immaterial  issues ;  that  it  raised  a  negative  payment,  by  denying  the 
judgment  concerning  the  causes  of  action  stated,  leaving  it  doubtful  whether 
the  judgment  or  the  identity  of  the  causes  of  action  was  denied,  or  both ; 
that  it  departed  from  the  count  which  was  in  trover,  by  shewing  the  cause  of 
action  to  be  in  trespass. 

To  the  replication  to  the  seventh  plea,  on  the  ground  that  it  traversed  mere 
matter  of  inducement,  and  raised  immaterial  issues;  that  it  was  double  and 
multifarious ;  and  that  it  departed  from  the  count  in  trover. 


Common  PUat. 


J.  Henderson,  in  support  of  the  demurrer. — As  to  the  replication  to  the 
fifth  plea,  admitting  that  the  judgment  in  the  Colonial  Court  is  incorrect,  the 
plaintiff  ought  to  have  set  it  aside ;  for  it  is  not  void,  although  it  may  be 
voidable.  If  the  Court  had  no  jurisdiction  over  the  subject  matter,  the  judg- 
ment would  be  void  ;  but  jurisdiction  is  alleged  here  by  the  plea,  and  is  not 
denied  by  the  replication.  If  an  officer  at  Sierra  Leone  had  seized  the  de- 
fendant's property  under  an  execution,  neither  trespass  or  trover  could  have 
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been  maintained  against  him,  Ladbroke  v.  Criekett  (a).  The  plaintiff  con- 
tends, that  the  judgment  is  wholly  void,  by  reason  of  the  defendant's  absence; 
but  that  is  not  so ;  it  is  like  a  judgment  of  outlawry,  obtained  in  the  parties* 
absence,  which  is  valid,  until  reversed  ;  it  is  a  mere  irregularity  in  the  pro* 
ceedings.  But  even  if  the  replication  were  an  answer  to  the  plea,  the  plaintiff 
is  estopped  from  relying  upon  it,  as  he  cannot  insist  on  the  nullity  of  the 
proceedings  which  were  instituted  by  himself.  The  Courts  at  WestmsnsUr 
do  not  sit  as  Courts  of  Error  from  the  Colonial  Courts,  nor  will  they 
interfere  with  their  judgments,  unless  they  are  shewn  to  be  manifestly 
against  the  law  of  the  country  where  such  judgments  were  pronounced, 
Tarleton  v.  Tarleton  (6),  Beequet  v.  M(  Car  thy  (c),  Martin  v.  NicolU  (d)t 
Douglas  v.  Forrest  (*),  Le  Cavx  v.  Eden  (/),  Burrows  v.  Jemino  (g). 

As  to  the  replication  to  the  seventh  plea,  it  is  clearly  a  departure  from  the 
count  in  trover;  the  plea  stated  an  actual  finding,  and  justified  the  conver- 
sion ;  but  the  replication  stated  a  cause  of  action  in  trespass. — [Tindal,  C.  J. 
—Has  not  a  party  an  option  to  waive  the  trespass,  and  bring  trover  ?] — It  is 
submitted  not,  if  he  shews  facts  that  constitute  a  trespass.— [Bosanquet,  J. 
—If  he  were  to  give  such  facts  in  evidence  in  an  action  of  trover,  would  he 
be  nonsuited!] — It  may  be  admitted,  that  he  would  not;  but  the  pleadings 
here  are  inconsistent,  which  is  a  very  different  question. 

He  also  insisted  upon  the  duplicity  of  the  replications,  and  the  other  grounds 
of  objection  stated  in  the  demurrer. 

W.  H.  Watson,  contrd. — The  fifth  plea  is  itself  bad.  There  is  no  decision 
that  the  judgment  of  a  Colonial  Court,  not  followed  by  execution,  is  a 
bar  to  an  action  in  this  country  ;  the  plea  has  assimilated  the  foreign  judg- 
ment to  a  judgment  recovered  here ;  but  a  foreign  judgment  stands  upon 
the  footing  of  a  mere  contract  between  the  parties ;  it  amounts  to  an  accord, 
as  to  the  quantum  of  the  debt,  without  satisfaction.  A  judgment  in  the  inferior 
Courts  of  this  country  is  of  a  very  high  nature,  binding  and  conclusive  as 
to  the  merits  of  the  cause,  the  jurisdiction  of  the  Court,  and  the  summons 
and  appearance  of  the  parties  ;  and  it  can  only  be  reversed  by  error.  If  a 
party  is  sued  upon  it,  he  cannot  set  up  fraud  as  a  defence :  even  between 
privies  it  acts  as  an  estoppel.  In  the  scale  of  remedies,  a  debt  of  record 
ranks  higher  than  debts  upon  simple  contract  or  specialty.  There  is  no 
analogy,  therefore,  between  a  debt  of  record  in  this  country  And  a  debt  ascer- 
tained by  a  colonial  judgment,  for  the  latter  may  be  questioned ;  the  party 
against  whom  it  was  given  may  say  that  he  never  was  summoned,  or  he  may 
deny  the  jurisdiction  of  the  Court,  1  Phil  Ev.  500  (A).  In  Buchanan  v. 
Rucker(t),  it  was  held,  that  no  action  will  lie  upon  a  foreign  judgment,  on 
the  face  of  which  it  appears  that  the  defendant,  not  resident  within  the  juris- 
diction of  the  foreign  Court,  was  neither  served  with  process,  nor  came  in  to 
defend  the  action,  although  such  judgment  may  have  been  obtained  according 
to  the  course  and  practice  of  the  Court  in  similar  cases.  *  In  Hail  v.  Odder  (j), 
Lord  Ellenborough  said,  "  Judgments  in  foreign  Courts  are  not  to  be  consi- 

(a)  2  T.  R>  649.  (/)  Doug.  594. 

(b)  4  M.  &  S.  20.  (>)  2  Str.  733. 
<?)2B.&  Ad.  951.  (h)  Last  erf. 
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dered  upon  the  same  footing  as  judgments  in  our  own  Courts  of  record ;  they 
are  but  evidence  of  the  debt ;  they  do  not  bar  or  stay  an  action  on  simple 
contract ;  but  assumpsit  lies  on  them,  and  it  is  open  to  the  parties  to  enter 
into  the  question  of  their  regularity."  The  very  fact  that  assumpsit  will  lie 
on  a  foreign  judgment,  shews  that  it  is  not  of  a  higher  nature  than  a  simple 
contract  So  if  a  party  sues  in  debt  on  a  foreign  judgment,  he  ought  not  to 
conclude  prout  pat et per  recordum  ;  Walker  v.  Witter  (k).  In  the  administra- 
tion of  assets,  a  foreign  judgment  would  only  rank  as  a  simple  contract  debt. 
The  defendant  should,  at  any  rate,  have  pleaded  that  this  judgment  was 
binding  in  the  colony.  In  Plummer  v.  Woodburne  (/),  it  was  held,  that  a 
judgment,  obtained  by  a  defendant  in  the  Colonial  Courts,  cannot  be  pleaded 
by  way  of  estoppel  to  a  declaration  in  this  country  for  the  same  cause  of 
action,  unless  it  is  shewn  that  the  judgment  so  obtained  would  be  final  and 
conclusive  in  the  colonies ;  and  in  that  case,  as  reported  in  DowUng  and  Up- 
land, there  are  some  important  observations  given  of  the  different  judges. 
Boyley,  J.,  says,  "  The  difficulty  I  have  had  is,  that  we  are  ignorant  what  the 
law  of  St.  Christophers  is,  whether  a  judgment  in  that  island  would  be  con- 
clusive or  not.  It  would  be  hard  to  hold  that  what  is  not  conclusive  there 
would  be  conclusive  here."  *  *  *  *  "  The  pleas  allege  merely  that  the 
jury  found  for  the  defendant  upon,  and  agreeably  to,  the  said  verdict.  This 
does  not  necessarily  imply  a  final  and  conclusive  decision  in  the  defendant's 
favour.  You  plead  this  by  way  of  estoppel.  Now  the  law  says,  that  estoppel* 
are  odious,  because  they  may  tend  to  defeat  the  justice  of  the  case."  And 
Littledale,  J.,  adds,  "  Perhaps  the  plaintiff,  after  his  case  had  gone  a  cer- 
tain length,  might  elect  to  be  nonsuited,  or  he  might  have  been  turned  round 
on  some  technical  objection."  *  *  *  *  "In  some  countries,  a  plaintiff  can- 
not be  nonsuited ;  and,  therefore,  he  may  be  obliged  to  go  on  and  have  a 
verdict  found  against  him,  so  as  to  be  shut  out  the  real  merits  "  Bay  ley,  J., 
also  says,  "  You  do  not  tell  us,  by  your  pleas,  that,  by  the  laws  of  St 
Christopher's,  such  a  decision  would  be  final  and  conclusive  here."  And 
Holdroya\  J.,  says,  "  It  does  not  clearly  appear  from  the  record  that  the 
judgment  was  conclusive.  We  cannot  take  notice  of  the  law  of  the  colo- 
nies (in)."  The  cases  which  have  been  cited  on  the  other  side,  are  where  the 
foreign  judgment  has  been  in  rem,  and  they  have  no  application  to  the  pre- 
sent case.  The  judgment  cannot  be  treated  as  an  estoppel,  as  it  is  not  mu- 
tual; and,  notwithstanding  its  effect,  the  defendant  might  still  proceed  against 
the  plaintiff  on  matters  arising  out  of  the  same  dispute  The  plea  under  dis- 
cussion sets  forth  a  long  and  useless  introduction ;  but  does  not  state  that 
the  defendant  appeared,  or  that  he  had  any  cognizance  of  the  proceedings. 

As  regards  the  seventh  plea,  it  is,  to  say  the  least,  in  a  very  unusual  form 
—[Tindal,  C  J. — The  important  part  of  that  plea  seems  to  be  the  allegation 
that  a  certain  sum  was  paid  over  to  the  plaintiff  by  way  of  satisfaction :  why 
did  not  the  plaintiff  take  issue  upon  that  f]— Perhaps  it  might  have  been  the 
better  course ;  but,  nevertheless,  the  plea  is  insufficient ;  for  it  states  satis- 
faction without  accord,  Grimes  v.  Blofield  (n),  Pey toe's  Case  (©). 

As  to  the  replications.— [Tmdal,  C.  J. — The  inclination  of  the  Court  being 
at  present  against  the  validity  of  the  fifth  plea,  you  may  confine  your  attention 

(k)  Doug.  1.  rn)  Cro.  Eliz.  541. 
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Common  Pleat,  to  the  replication  to  the  seventh  plea.] — The  principal  objection  relied  on  is,  that 
it  discloses  a  cause  of  action  in  trespass  instead  of  trover,  and,  therefore,  is  a 
departure  from  the  declaration ;  but  a  party  may  waive  a  trespass,  and  bring 
trover,  Br  ant  comb  v.Brydges(p),  Foster  x.  Allanson  (q). — [Tindal,  C.  J. — 
The  short  answer  to  that  objection  is,  that  what  is  urged  as  a  departure  in 
pleading  would  amount  to  a  variance  in  evidence.] — The  replication  tenders  an 
apt  and  formal  issue.  Then  the  doctrine  of  duplicity  does  not  apply  to  this  case ; 
for  the  prefatory  matter  in  a  plea  is  always  immaterial;  and  with  seme  few  ex* 
ceptions,  mentioned  in  Crogates  Case  (r),  a  party  may  deny  more  than  one 
fact. — [Tindal,  C.  J. — The  rule  is,  that  where  several  distinct  propositions 
make  one  defence  the  plaintiff  may  traverse  them  all,  but  otherwise  not.] — 
The  question  of  duplicity  has  been  much  misunderstood  ;  it  means,  in  reality, 
that  two  defences  are  set  up :  the  general  issue,  before  the  new  rules,  put  in 
issue  a  great  variety  of  facts. — [  Vaughan,  J.,  referred  to  Bardon*  v.  Selby  (s)$ 
— Tindal,  C.  J. — Even  the  replication  of  de  injuria  is  applicable  only  where 
the  defence  consists  merely  of  matter  of  excuse.] — Many  of  (he  facts  alleged 
in  this  plea  are  immaterial ;  there  is  a  long  prefatory  inducement,  with  a 
round-about  statement  of  accord  and  satisfaction,  and  the  traversing  such 
mutter  will  be  surplusage,  and  will  not  vitiate  the  replication,  Stephen  on 
Pleading,  4!9;  Bae.  Abr.  Pleat  and  Pleading  (I.)  4.— [Tindal,  C.  J. — 
Would  it  not  be  better  to  amend  this  replication  by  striking  out  the  traverse 
of  the  prefatory  matter  in  the  seventh  pleat  I  will  not  say  that  that  plea 
might  not  have  been  held  bad  on  a  special  demurrer ;  but  I  think  it  is  sufficient 
in  the  present  state  of  the  pleadings.] 

tyatson.  therefore,  elected  to  amend  the  replication  to  the  seventh  plea 
accordingly. 


Henderson. — The  argument  is  then  confined  to  the  fifth  plea.  If  the 
judgment  of  the  foreign  court  is  sufficient  upon  the  matter  in  dispute,  transit t 
in  rem  judicatam,  and  there  is  an  end  to  the  question.  The  authorities  upon 
the  subject  are  collected  in  1  Stark.  Ev.  228;  and  the  principle  deduced 
from  them  is  thus  laid  down  :  u  The  above  general  ruie,  tnat  a  judgment  by 
a  Court  of  competent  jurisdiction  upon  the  same  matter,  between  the  same 
parties,  and  for  the  same  purpose,  is  conclusive,  appears  to  comprehend  not 
only  all  adjudications  by  the  Courts  of  this  country,  whether  of  record,  or 
not,  but  also  those  of  foreign  Courts.  It  has,  indeed,  been  suggested,  t  hat 
the  judgments  of  the  Courts  in  this  country  which  are  not  of  record,  afford 
mere  prima  facie  evidence  of  the  subject  matter  to  which  they  relate,  and 
are  liable  to  be  controverted  by  opposite  evidence.  This  position  does  not, 
however,  seem  to  be  warranted  by  any  decision,  or  to  be  tenable  upon  princi- 
ple." But  even  if  the  exception  here  suggested  were  correct,  it  would  not 
apply  to  this  case ;  for  it  must  be  inferred  from  the  plea  that  the  Court  at 
Sierra  Leone  is  a  Court  of  record. — [Tindal,  C.  J. — It  is  a  Vice-admiralty 
Court,  and  not  a  Court  of  record.] — That  is  a  point  I  am  not  prepared  to  argue. 
All  that  is  contended  for,  on  the  part  of  the  defendant,  is,  that  the  foreign 
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judgment  is  prima*  facie  final,  and  confers  a  prima  facie  ri^hf .  The  m«rs 
cited  on  the  other  side,  in  which  it  appeared  that  the  party  was  Dot  within 
the  jurisdiction  of  the  foreign  Court  at  all,  have  no  application  here ;  fur  it 
does  not  appear  that  the  defendant  was  not  within  the  jurisdiction  before  the 
commencement  of  the  suit. — [Walton. — The  replication  avers  that  the  defendant 
was  not  within  the  jurisdiction  "  before  or  at  the  time  of  the  commencement 
of  or  at  any  time  during  the  proceedings  of  the  said  Court."] — If  the  Court 
conceives  that  makes  any  difference,  I  would  crave  leave  to  amend  by  travers- 
ing that  allegation,  instead  of  demurring  to  the  replication. — [Tindal,  C.  J. — 
At  present  I  have  a  strong  opinion  that  the  plea  is  bad ;  the  better  way  would 
be  to  strike  out  the  words  "  before  or"  in  that  allegation  ;  then  the  replica- 
tion will  stand  that  the  defendant  was  not  within  the  jurisdiction  at  the  com- 
mencement of  the  proceedings,  or  at  any  time  afterwards ;  argue  it  upon  that 
supposition.] — The  former  argument  will  then  still  apply.  In  Becquet  v. 
McCarthy,  although  the  defendant  was  absent  during  the  whole  of  the  pro- 
ceedings, yet,  as  he  had  formerly  resided  there,  and  the  monition  had  been 
duly  served,  according  to  the  practice  of  the  foreign  Court,  upon  the  proeurevr 
du  rot,  the  judgment  was  upheld.  Arnott  v.  Redfern  (r),  Obicini  v. 
Bligk  («),  and  Burrows  v.  Jemino,  shew  that  foreign  judgments  are  entitled 
to  credence,  by  the  comity  of  nations.  Supposing  tnat  the  highest  effect  that 
can  be  given  to  a  foreign  judgment  is  that  it  is  equipollent  with  an  award, 
still  it  is  binding  upon  the  parties  until  impeached.  With  regard  to  the 
estoppel,  all  that  is  contended  for  is,  that  the  plaintiff  is  estopped  from  dis- 
puting the  effect  of  the  foreign  judgment.  It  is  contended,  on  the  other  side, 
that  an  estoppel  must  be  mutual,  and  that  is  undoubtedly  true  of  strict 
estoppels ;  but  there  are  estoppels,  known  to  the  common  law,  where  that 
rale  does  not  apply :  such,  for  instance,  as  the  rule  that  a  party  shall  not 
avail  himself  of  his  own  wrong. 

The  first  general  proposition,  therefore,  is,  that  a  regular  foreign  judgment 
is  a  bar  to  an  action  here,  that  the  rights  of  parties  are  thereby  changed,  and 
that  it  is  final  and  conclusive  between  them.  But,  secondly,  if  not  absolutely 
final,  still  it  is  to  be  considered  as  valid  until  impeached. 

Tindal,  C.  J. — It  appears  to  me,  that  the  fifth  plea  is  substantially  bad. 
This  is  an  action  to  recover  damages  for  seizing  the  plaintiff's  ship  and  goods 
on  board  thereof;  and  the  fifth  plea  states,  in  substance,  that  the  plaintiff 
brought  an  action  against  the  present  defendant  in  the  Colonial  Court  of 
Surra  Leone,  and  there  recovered  judgment  against  him. 

The  broad  question,  therefore,  is,  whether  this  can  be  considered  as  a  plea 
of  judgment  recovered,  so  as  to  deprive  the  plaintiff  of  his  right  of  action  in 
our  Courts,  or  whether  it  is  to  be  looked  upon  in  the  light  of  a  mere  contract 
between  the  parties.  It  is  admitted,  that  there  is  no  case  to  shew  that  a 
judgment,  obtained  in  a  Vice-admiralty  Court  abroad,  is  as  valid  as  a  judg- 
ment obtained  here.  In  the  case  of  a  judgment  here,  the  party  who  obtains 
it  has  a  remedy  of  a  higher  nature  than  by  suing  upon  his  original  cause  of 
action;  he  may  issue  execution  ;  and  it  would  encourage  needless  litigation  if 
a  party,  thus  situated,  were  allowed  to  sue  again  upon  his  original  cause  of 
action.     His  remedy  by  action  is  merged  in  that  higher  remedy.      Now,  a 
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QmmonPUat.  Vice-admiralty  Court  abroad,  belonging  to  the  crown,  is  not  a  Court  of  re- 
cord ;  a  judgment,  therefore,  obtained  in  such  a  Court,  cannot  be  put  upon  a 
higher  footing  than  if  it  had  been  obtained  in  the  common  law  Courts  of  re- 
cord in  the  colonies ;  but  the  only  mode  of  obtaining  execution  on  such  a  judg- 
ment is  by  a  new  action,  in  which  the  judgment  would  be  evidence ;  and 
that  marks  the  leading  distinction  between  a  foreign  judgment  and  a  judg- 
ment obtained  here.  Formerly,  doubts  were  entertained  whether  or  not  such 
a  judgment  was  conclusive ;  and  the  question  was  a  good  deal  discussed  by 
Lord  C.  /.  Eyre,  in  Philip*  v.  Hunter  (?) ;  but  the  ground  I  take  is  this,  if 
foreign  judgment  does  not  alter  the  nature  of  the  parties9  rights,  why  should 
the  plaintiff  be  deprived  of  his  right  of  resorting  to  his  original  cause  of  action. 
He  has  the  option  to  do  so,  or  to  bring  assumpsit  on  the  foreign  judgment 
This  was  the  opinion  of  Bayley,  J.,  in  Hall  v.  Odder,  who,  in  giving  judgment, 
says,  "  This,  being  only  a  foreign  judgment,  did  not  extinguish  or  merge  the 
plaintiff's  simple  contract  debt,  which  can  only  be  done  by  converting  it  into 
a  debt  of  a  higher  nature :  it  is  only  evidence  of  the  debt"  In  that  case,  an 
action  had  been  brought  by  the  plaintiff  in  a  foreign  Court*  and  he  obtained 
a  judgment  with  a  stay  of  execution  for  six  months,  and  it  was  heJd  that  the 
plaintiff  might  still  sue  the  defendant  in  this  country  upon  the  original  cause 
of  action,  and  use  the  judgment  in  the  foreign  Court  as  evidence  in  his  favour, 
which  would  be  quite  inconsistent  with  the  supposition  that  the  original  cause 
of  action  was  extinguished  between  the  parties. 

These,  therefore,  are  the  general  grounds  upon  which  this  case  stands ;  but 
let  us  look  further  to  the  state  of  the  record.  The  plaintiff,  in  his  replication, 
shews  matter  by  which  he  seeks  to  avoid  the  effect  of  the  plea,  and  to  shew 
that  the  foreign  judgment  is  inoperative.  For,  supposing  that  the  alteration 
has  been  made  as  suggested  by  the  Court  (which  is  the  most  favourable 
way  of  looking  at  the  case  for  the  defendant),  the  effect  of  the  replication  is, 
that  the  defendant  was  out  of  the  jurisdiction  of  the  Court  at  the  time  of  the 
commencement  of  the  suit  down  to  the  period  of  its  termination,  and  that 
there  was  no  agent,  or  any  other  person,  on  his  behalf,  on  whom  the  process 
of  the  Court  could  be  served;  and  this  allegation  is  not  answered  by  shewing 
the  existence  of  any  law  in  the  colony  by  which,  under  such  a  state  of  facts, 
a  judgment,  obtained  against  a  party,  would  be  good  and  valid  there.  What 
then  would  be  the  condition  of  the  plaintiff  if  we  were  to  hold  that  he  was 
ousted  of  his  right  to  sue  upon  the  original  cause  of  action  ?  If  he  sued 
upon  the  judgment,  he  would  be  turned  round  and  told  that  he  ought  to  sue 
upon  the  original  cause  of  action.  For  these  reasons,  and  upon  the  authority 
of  Hummer  and  Woodburne,  I  think,  upon  the  fifth  plea,  there  must  be  judg- 
ment for  the  plaintiff. 

Vaughan,  J. — I  am  of  the  same  opinion.  I  consider  that  Lord  EUsn- 
borougKs  judgment,  in  Hall  v.  Odder,  is  decisive  in  favour  of  the  plaintiff. 

Bosanquet,  J. — I  am  of  the  same  opinion.  In  this  case,  to  a  count  in 
trover,  the  defendant  has  pleaded  a  judgment,  obtained  by  the  plaintiff  against 
him  in  a  foreign  Court,  as  a  bar,  and  it  is  argued,  by  that  judgment,  the  na- 
ture of  the  cause  of  action  was  changed.     In  the  first  place,  the  Vice-admiralty 

0)  2  H.  Bl.  402>  409. 
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Court  is  not  a  Court  of  record ;  it  has  been  stated,  indeed,  in  the  course  of  Common  Pleat. 
the  argument,  that  we  must  assume  it  to  be  so,  as  it  is  so  alleged  in  the  plea ;  smith 
but,  in  fact,  there  is  no  such  allegation ;  there  is  merely  the  common  formula 
ofproutpatet  per  recordum;  but  this  cannot  be  taken  to  amount  to  an  aver- 
ment that  the  Court  is  one  of  record ;  and  I  think  we  must  understand  that 
it  is  not  so ;  then  how  is  the  original  cause  of  action  changed  ?  It  is  admitted, 
that  a  judgment  in  a  foreign  Court  may  be  the  ground  of  an  action  of 
astumpeit  here ;  but  that  admission  assumes  that  such  a  judgment  amounts 
merely  to  an  agreement,  and  not  to  a  debt  of  a  higher  nature.  Now,  this  is 
an  action  of  tort,  in  which  the  plaintiff  claims  damages,  and  to  such  an 
action,  an  agreement,  that  the  damages  should  amount  to  a  certain  sum,  can- 
not be  pleaded  in  bar ;  that  is,  in  effect,  the  present  case.  The  judgment  can 
only  be  used  as  evidence  of  the  amount  of  damages  ;  such  was  the  opinion  of 
the  Court  in  Hatty.  Odber ;  at  most,  it  may  amount  to  a  plea  of  accord,  but 
without  satisfaction  ;  then  the  replication  shews  that  the  party,  against  whom 
the  judgment  was  obtained,  was  out  of  the  jurisdiction  of  the  Court  when  the 
action  was  commenced,  and  continued  so  down  to  the  period  of  its  termina- 
tion ;  and  there  is  nothing  upon  the  record  to  shew  that  there  is  any  law  in 
the  colony  by  which  an  absentee  may  be  sued  to  judgment. 

Erskine,  J. — Taking  the  distinction  laid  down  by  Lord  C.  J.  Eyre,  in 
Philip*  v.  Hunter,  to  be  correct,  I  think  that  this  plea  is  bad  ;  at  most,  it 
amounts  to  an  agreement  by  which  the  parties  have  settled  the  amount  of 
damages  sustained  by  the  plaintiff.  It  appears  to  me,  that  there  is  neither 
authority  or  principle  for  saying  that  a  foreign  judgment  alters  the  nature  of 
a  party's  claim.  I  also  agree  upon  the  other  point,  that  it  is  not  sufficiently 
shewn  that  a  judgment,  obtained  as  this  appears  to  have  been,  was,  by  the 
law  of  the  colonies,  binding  orr  the  parties. 

Judgment  for  the  plaintiff,  on  the  fifth  plea. 


Currie  t\  Almond.  j<m.  26. 

ACTION  for  false  imprisonment.     The  defendant  proposed  to  plead  four      l.  Where  a 

pleas  of  justification  ;  first,  that  the  acceptance  to  a  bill  of  exchange,  J^Tof  facts 

which  the  defendant  had  discounted,  was  forged  by  the  plaintiff;  second,  which  may  lead 

that  it  was  forged  by  some  person  unknown,  and  was  knowingly  uttered  by  }™J  concL- 

the  plaintiff;  third,  that  the  defendant  had  reasonable  cause  to  suspect  that  sions,  a  defend- 

it  was  forged  by  the  plaintiff;  find  fourth,  that  the  plaintiff  had  obtained  lowed  to  plead 

money  from  the  defendant  on  false  pretences.      Parke,  J.,  at  chambers,  re-  *^t*ral  ?.jj.as' 

fused  to  allow  the  defendant  to  plead  more  than  two  of  these  pleas ;  where-  ent  views  of 

llnAn  theae  facta. 

UPon  2.  To  an  ac- 

tion for  false 

Jenris,  Q.  C,  had  obtained  a  rule  nisi  for  leave  to  plead  them  all.  d^dwTww 

allowed  to 
plead  (1)  that  he  had  discounted  a  bill,  which  was  forged  by  plaintiff;  (2)  that  it  was  foiled 
bv  some  person  unknown,  and  knowingly  uttered  by  plaintiff;  (3)  that  defendant  had  rrannn- 
able  cause  to  beltere  plaintiff  had  forged  it ;  and  (4)  that  plaintiff  had  obtained  money  from 
defendant  on  false  pretences,  t  i 

3.  Unon  a  motion  to  plead  several  matters,  the  Court  will  not  decide  whether  a  proposed 
plea  is  bad. 

2  L  2 
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Common  Pleas. 


/.  Hendereon  shewed  cause,  and  contended  that  the  pleas  were  in  viola- 
tion of  R.  5  HiL  4  W.  4,  as  they  were  founded  on  one  and  the  same  principal 
matter  (the  defence  being  reasonable  and  probable  cause)  and  varied  in 
statement  and  circumstances  only:  the  fourth  plea,  as  proposed,  would  be 
bad. 


Jervi*  and  Roberts,  contrd,  were  stopped  by  the  Court. 

Tindal,  C.  J. — It  does  not  appear  to  me  that  this  case  falls  within  the 
rule  in  question.  It  is  true  that  different  pleas,  containing  the  same  facts  and 
circumstances  with  only  a  difference  of  statement,  will  not  be  allowed ;  but  I 
think,  when  the  same  facts  may  lead  to  different  legal  conclusions,  that  a 
plaintiff  cannot  be  prejudiced  by  a  defendant  stating  his  different  views  of 
those  facts  in  separate  pleas. 

Bonsanquet,  J. — In  this  case  the  first  and  second  pleas  state  totally  dif- 
ferent felonies ;  and  the  third  and  fourth  set  up  quite  different  grounds  of 
justification.  Whether  or  not  the  last  is  bad,  we  cannot  decide  upon 
motion. 


The  other  judges  concurred. 


Rule  absolute. 


Jan.  26. 


The  Court  of 
C.  P.  has  au- 
thority, under 
sec.  91  of  3  ft  4 
W.  4,  c.  74,  to 
authorize  a 
feme  covert  to 
dispose  of  her 
copyhold  pro- 
perty without 
the  concur- 
rence of  her 
husband,  resid- 
ing abroad, 
notwithstand- 
ing the  provi- 
sion in  sec.  77* 


Ex  parte  Ann  Shirley. 

TWHATELY  applied  for  an  order  of  the  Court,  to  dispense  with  the  can- 
currence  of  the  husband  in  the  conveyance  of  copyhold  property  by 
a  married  woman,  under  3  &  4  W.  4,  c.  74,  s.  77  &  91  (a).  It  appeared  that 
the  marriage  took  place  in  1807.  In  1817,  the  husband  became  insolvent, 
and  went  to  America,  and  had  not  returned  since.  The  lady's  father,  by 
will,  bearing  date  November,  1825,  devised  the  property  in  question  to  ber 
sole  and  separate  use.  A  deponent  swore,  that  in  1833,  he  saw  the  hus- 
band at  Philadelphia,  where  he  was  living  with  a  woman,  who  passed  as  his 
wife.  It  was  submitted,  that  the  words  of  the  91  st  section  of  the  Act,  were 
extensive  enough  to  include  such  a  case  as  the  present  ;  the  only  difficulty 
arose  from  the  proviso  in  the  77th  section ;  but  though  doubtlessly  the  hus- 
band and  wife  might  surrender  into  the  hands  of  the  lord,  yet,  as  he  was 
abroad  and  there  was  no  means  of  procuring  his  attendance,  the  Court  would 
probably  grant  the  application. 


(a)  Sec  ante,  373,  n.  (a).  Sec.  77,  after 
enacting  that  no  disposition  of  landed 
property  by  a  married  woman  shall  be 
valid,  unless  made  with  her  husband's 
concurrence,  or  unless  the  deed  be  ac- 
knowledged by  her  as  thereinafter  men- 
tioned, adds  a  proviso,  "  that  this  Act 
shall  not  extend  to  lands  held  by  copy 
of  Court  roll  of  or  to  which  a  married 


woman,  or  she  and  her  husband  in  ber 
right,  may  be  seised  or  entitled  for  an 
estate  at  law,  in  any  case  in  which  any 
of  the  objects  to  be  effected  by  this 
clause  could,  before  the  passing  of  this 
Act,  have  been  effected  by  her,  in  con- 
currence with  her  husband,  by  surrender 
into  the  hands  of  the  lord  of  the  manor 
of  which  the  lands  may  be  parcel." 
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Tindal,  C.  J. — There  certainly  is  a  difficulty  arising  from  the  words  of  the  Common  Pleas. 
77th  section ;  but  we  think  that  section  and  the  91st  must  be  taken  together,        R^te 

and  that  we  may  thereforejmake  the  order  prayed  for,  though  it  does  relate  Aim  Shirley. 
to  copyhold  property. 

Order  granted. 


Williams  v.  Davis.  Jan.  28. 

¥N  a  country  cause,  in  which  issue  was  joined  in  Trinity  Term  last,  but  no  In  a  country 
notice  of  trial  was  given;  5£$&i 

in  an  issu- 

Barstow  this  term  had  obtained  a  rule  ni$i  for  judgment,  as  in  case  of  a  no noticeof  " 

nonsuit  *ri»l »  8™». 

two  Assizes 
must  intervene 

Clarkson  now  shewed  cause. — The  defendant  comes  too  early.     Issue   fe^ant^en^ 

having  been  joined  in  an  issuable  Term,  two  whole  Terms  should  have  elapsed   titled  to  judg- 

before  the  defendant  was  entitled  to  make  this  application.     He  cited  Taylor  Tun  ofVnon- 

▼.  Robinson  (a\  Smith  v.  Miller  (b),  Apperley  v.  Morse  (c),  Evans  v.    8Ujf;     m 
_,  ,  iJX  v/  x  '  "  v  '  Therefore 

Barnard  (a).  where  issue 

was  joined  in 
^^  i  •        i  •         ■         ■  Trtntty  Tern, 

Barstow,  in  support  of  the  rule. — The  complaint  here  is,  that  the  cause  and  no  notice 

being  ready  for  trial  at  the  summer  assizes,  the  plaintiff  neglected  to  proceed  a  motion^for1' 

to  trial,  and  a  whole  Term  has  since  elapsed ;  under  the  old  practice,  it  was  ■uchjudgment 

sufficient  to  take  one  step  in  a  term ;  but  under  the  new  practice,  a  plaintiff  fbUowing:*-^"'1 

is  bound  upon  giving  issue  in  an  issuable  Term,  to  give  notice  of  trial  at  the  aw»  to°  •****• 
next  assizes.      In  Harrison  v.   Williams  (e),  it  was  so  decided ;  but  the 
authorities  are  certainly  conflicting. 

Tindal,  C.  J. — It  is  a  clear  and  intelligible  rule,  that  in  a  country  cause, 
where  issue  is  joined  in  an  issuable  Term,  and  no  notice  of  trial  is  given,  two  ♦ 
assizes  must  intervene,  before  the  defendant  can  obtain  judgment  as  in  case 
of  a  nonsuit.  It  is  difficult  perhaps  to  get  at  a  principle  in  cases  relating  to 
points  of  practice ;  but  even  the  case  last  cited  seems  to  establish  the  rule  I 
have  just  mentioned.     The  present  rule  therefore  must  be  discharged. 

Vauohan,  J. — I  am  of  the  same  opinion.     A  party  is  not  bound  to  take 
more  than  one  step  in  a  Term ;  and  therefore  there  has  been  no  default  here. 

The  other  judges  concurring ; 

Rule  discharged,  the  costs  to  be  costs  in  the  cause. 


(a)  2  H.  &  W.  304 ;  5  D.  P.  C.  518.  (d)  1  Horn  &  Hurls.  4 ;  3  Mcc.  &  W. 

-- ~~ 276;  6  ~ 

(c)  1  Will.  Woll.  &  Hodg.  171 ;  6  D.  («)  1 

P.C:505.  P.C.772. 


(b)  3Mee.&  W.60 ;  6  D.  P.  C.  154.     276;'6  D.  P.  C.  367. 

(c)  1  Will.  Woll.  &  Hodg.  171 ;  6  D.      _  («)  JlWill.  Woll.  &  Hodg.  290 ;  6  D. 
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Common  pieas.  Evans,  demandant,  Davies  and  Wife,  deforciants. 

A  fine  levied  at  fpVANS,  in  last  Michaelmas  Term,  had  obtained  a  rule  nisi  in  this  case 
Gn^Seudon  to  amen<*  the  fine  ,evie^  at  tne  Cardigan  Court  of  Great  Sessions, 

for  1830,  or-       in    1830,  by  indorsing   the  proclamations   thereon.     He  cited  Lloyd  v. 

dered  to  be  at*  r    i      /  \ 

amended  by         Nicholas  (a). 

indorsing  the  The  following  facts  appeared  from  the  affidavits : — That  the  deforciants  had 
ubeing shewn  acknowledged  the  fine  in  question  before  the  judge  of  the  Court  of  Great 
that  two  pro-  Sessions  at  Cardigan,  in  August,  1830,  as  was  shewn  by  the  caption; 
been,  in  fact,  that  the  writ  of  covenant  of  the  fine,  was  returned  at  the  Cardigan  Autumn 
n  wa*'  thDeV»c-  Great  Sessions,  1830,  duly  compounded,  and  that  an  entry  of  the  fact  was 
ticetomake  made  by  the  compounder;  that  all  the  records  had  been  in  the  cus- 
confbrmity  *°dy  °f  Mr.  Jones,  the  deputy  prothonotary  of  the  Court,  who  made 
jijkllCxM,  au  the  entries  relating  to  them;  that  for  many  years  previous  to  1830, 
a.  2S.  '  and  during  that  year,  the  proclamations  on  the  fines  were  omitted  to  be  in- 

dorsed thereon  ;  that  at  the  Autumn  Great  Sessions,  held  at  Cardigan,  for 
1830,  the  fine  in  question  was  annexed  to  the  fines  then  levied;  that  the 
chirograph  of  the  fine  was  neither  engrossed  or  Bent  to  the  demandant ;  that 
in  1830,  (the  abolition  of  the  Welsh  judicature)  Mr.  Jones,  was  appointed 
clerk  of  assize,  and  so  continued  till  his  death  in  1836 ;  that  it  was  his  duty 
to  indorse  the  proclamations  on  fines,  and  that  the  records  remained  in  his 
custody  till  his  death.  The  criers  of  the  Court  at  the  Autumn  Great 
Sessions  of  1830,  and  the  Autumn  Assizes  of  1831,  deposed,  that  upon  those 
occasions  the  roll  of  the  fines  was,  after  notice  given,  read  out  by  the  clerk, 
in  compliance  with  his  duty,  and  according  to  the  practice  of  the  Court;  which 
practice  was,  to  make  the  first  proclamation  at  the  Sessions  at  which  the 
fine  was  levied ;  and  the  two  subsequent  ones  at  the  two  succeeding  Sessions 
Mr.  Jones's  clerk  deposed,  that  it  was  the  practice  to  proclaim  all  fines,  whe- 
ther they  required  proclamation  or  not ;  that  the  foot  or  conclusion  of  the  fine 
.  was  seldom  made ;  and  that  upon  office  copies  being  required,  the  proclama- 
tions for  any  particular  fine  were  taken  from  a  footing  which  might  be  an- 
nexed to  another  fine  on  the  same  roll.  Mr.  Jones  and  the  crier  who  attended 
at  the  Cardigan  Spring  Assizes  in  1831  being  both  dead,  no  affidavit  could 
be  made  as  to  the  proclamation  at  those  assizes. 

E.  V.  Williams  now  shewed  cause,  and  contended  that  as  there  was  no 
affidavit  of  any  proclamation  having  been  made  at  the  Assizes  of  1831  ;  the 
Court  could  not  amend,  as  there  was  nothing  to  amend  by ;  the  applicant  might 
have  produced  the  compounder's  books,  or  an  affidavit  from  the  cursitor  whe 
was  now  alive,  or  the  associate,  who  had  died  since  the  present  application  was 
made,  to  shew  that  such  a  proclamation  was  made,  if  such  was  the  fact. 

Evans,  in  support  of  the  rule  contended  that,  as  by  the  28th  section  of  the 
Statute,  1 1  Geo.  4,  and  1  Will.  4,  c.  70  (b),  proclamations  were  required  to 

(a)  Ante,  237;  4  N.  C.  633;  6  Sc.  ment  of  this  Act,  shall  be  duly  acknow- 
355.  ledged  in  Chester  or  fFales,  proclama- 

(b)  Enacting,  that  "  upon  all  fines  tion  may  be  made  at  the  successive 
which  are  now,  or  before  the  commence-  Assizes  to  be  holden  under  his  Majesty's 
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V. 

Davies. 


be  made,  and  as  the  affidavit  of  the  clerk  of  the  deputy  prothonotary  shewed    GnmnonPieas. 
that  it  was  the  practice  to  make  them,  the  Court  would  presume  that  the        Evans 
officer  had  done  his  duty.     Ha  also  referred  to  Evans,  dem.  Griffiths,  tenant, 
Jones,  vouchee  (c). 

Tindal,  C.  J. — I  think  that  the  part  of  the  affidavits  to  which  our  atten- 
tion has  just  been  called,  and  the  section  of  the  Act  of  Parliament,  relieve 
the  Court  from  every  difficulty.  There  is  no  doubt  that  the  proclamations 
were  duly  made  on  two  occasions ;  the  doubt  being  only  as  to  one  of  the 
three  occasions ;  but  when  we  find  the  uniform  practice  to  have  been  to  make 
proclamations  on  all  fines,  and  that  the  Clerk  of  the  Assizes  has  the  rolls  in 
his  possession  on  which  the  fines  were  entered ;  I  think  we  must  assume  that 
he  did  his  duty ;  and  that  we  shall  only  carry  out  the  principle  of  Lloyd  v. 
Nicholas,  by  making  this 

Rule  absolute. 


commission  within  the  county  of  Ches- 
ter, and  principality  of  Wales,  before 
any  judge  of  such  Assizes  during  the 
continuance  of  such  bis  commission,  in 
the  same  manner  and  form,  and  with 


the  same  force  and  effect,  as  if  the  same 

had  been  proclaimed  before  the  justices 

of  Chester  and  Wales,  or  any  or  them." 

(c)  9  Bing.  311 ;  2  Mo.  &  S.  383. 


Madison  v.  Bacon. 

A  SSUMPSIT  for  money  had  and  received,  brought  to  recover  the  sum  of 
1000/.,  alleged  to  have  been  borrowed  on  the  credit  of  the  defendant. 
A  verdict  having  been  found  for  the  defendant,  a  rule  nisi  was  obtained  for 
a  new  trial,  on  the  ground  of  the  verdict  being  against  evidence.  This  rule 
was  afterwards  made  absolute  on  payment  of  costs.  The  defendant's  costs 
were  taxed  on  the  24th  November,  when  the  Master  disallowed  the  costs  of 
the  journies  and  attendance  of  the  defendant's  attorney  from  Bath  ;  a  brief 
to  second  counsel  and  the  fees  thereon,  and  also  the  consultation  fees ;  on 
the  ground  that  there  were  no  proofs  set  out  on  the  briefs. 

Tai/ourd,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi,  for  a 
review  of  the  taxation. 

Wilde,  Serjt,  and  Ogle  now  shewed  cause,  and  contended  that  the  Master 
had  the  power  of  allowing  or  disallowing  the  expences  incurred  by  the 
defendant's  attorney  attending  the  trial ;  and  that  the  fees  on  the  second 
brief  and  the  consultations  were  likewise  properly  disallowed.  The  attorney 
ought  to  have  made  an  affidavit  of  increase,  stating  that  he  had  no  other 
business  in  town  whatever,  and  that  he  attended  expressly  on  this  cause  and 
no  other.  After  the  delay  which  had  occurred  the  Court  would  not  direct 
the  Master  to  review  his  taxation. 


Jan.  30. 


In  an  action  to 
recover  1,000/., 
involving  the 
character  of 
the  parties,  a 
new  trial  hav- 
ing been 
granted  to  the 
plainti.f  on 
payment  of 
costs,  and  the 
Master  having 
disallowed  two 
briefs  for  coun- 
sel, and  the 
attendance  of 
the  attorney  in 
London,  upon 
the  ground  that 
there  were  no 
witncfltcs  in 
the  defendant's 
brief,  the  Court 
directed  a 
review  of  the 
taxation. 


Tai/ourd,  Serjt.,  in  support  of  the  rule.— The  delay  ought  not  to  preju- 
dice   the    defendant.     The    action    was  brought   to   recover    1000/.,   and 
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Common  Pleas. 

Madison 

Bacon. 


involved  also  a  serious  imputation,  on  the  character  of  the  parties.  It  was  a 
case  of  great  importance  and  required  the  assistance  of  two  counsel,  and  it 
sufficiently  appeared  that  the  attorney  had  no  other  business  in  town ;  indeed 
it  is  not  denied  on  the  other  side  that  such  was  the  fact ;  it  would  be  an  act 
of  great  injustice  to  deprive  the  defendant  of  the  assistance  of  his  attorney, 
whose  knowledge  of  the  case  was  necessary  for  the  safe  conduct  of  the 
suit. 


Tin dal,  C.  J. — I  think  under  all  the  circumstances  of  the  case,  it  being 
one  of  great  importance,  that  the  Master  should  review  his  taxation. 


The  other  judges  concurring. 


Rule  absolute. 


Jan.  30. 


Adeane  v.  Mortlock. 


The  plaintiff 
enjoyed  a  pre- 
scriptive right 
of  way  over  a 
piece  of  open 
land  (called  W. 
F.)  to  certain 
sluices  erected 
on  a  water- 


{"^ASE,  for  obstructing  a  right  of  way.  The  third  count  stated,  that  the 
plaintiff  was  possessed  of  certain  land,  in  the  parish  of  Little  Abingdon, 
in  the  county  of  Cambridge,  near  a  certain  stream  or  water-course  there,  com- 
municating with  a  certain  stream  or  river,  and  during  all  the  time,  &c.,  a  por- 
tion of  the  water  of  the  said  river  of  right  ran  and  flowed,  and  still  of  right 
ought  to  run  and  flow,  out  of  the  said  river  unto  and  into  the  said  water-course 


Rv^inciosure  an^  over  an4  a^on&  a  certain  land  of  the  defendant,  and  under  a  certain  piece 

Act,  W.  J?  was  of  road  there,  and  into  the  said  land  of  the  plaintiff,  and  that  during  all  that 

defendant,  ^nd  t'me»  there  were  two  sluices  or  staunches,  on  the  defendant's  land,  and  that 

certain  other  the  plaintiff  had  the  right  of  repairing  and  opening  and  shutting  them,  and  of 

plaintiff,  and  scouring  a  portion  of  the  water-course,  and  by  reason  thereof  the  plaintiff 

aT^Wpys  over*  was  entitled  to  a  foot-way  from  his  land  over  the  road  unto  and  over  certain 

W.  Jr.  were  to  * 

be  extinguished   land  of  defendant's  to  the  said  sluices,  and  to  the  said  portion  of  the  water- 
as  soon  as  the 
defendant  had 
made  another 
public  road, 
provided  that 
nothing  con- 
tained in  the 
Act  was  to  de- 
prive the  plain- 
tiff of  the  right 
of  ingTess,  &c, 
to  the  said 
water-course : 
the  defendant 
made  the  new 
road,  and  set 
out  another 
way  for  the 
plaintiff: — 
Hell,  that  his 
old  right  of 
way  was  not 
extinguished. 

In  an  action 
by  a  rever- 
sioner for  a 
nuisance,  a  tenant  who  is  injured  by  the  nuisance  is  a  competent  witness : 

Therefore,  under  the  above  circumstances,  a  tenant  of  the  plaintiff's,  whose  land  wis  irri- 
gated from  the  water-course,  is  a  good  witness. 


course,  being  within  the  defendant's  land,  and  back  again,  but  that  the  de- 
fendant had  obstructed  and  stopped  the  said  foot-way. 

The  fourth  count  stated  the  possession  of  the  land  to  be  in  certain  tenants 
of  the  plaintiff,  and  set  out  the  right  of  foot- way  and  obstruction,  as  in  the 
former  count,  laying  the  damage  to  the  plaintiff's  reversionary  interest. 

Pleas:  first,  Not  Guilty ;  second  and  third,  traversing  the  right  of  way,  as 
laid  in  the  third  and  fourth  counts. 

At  the  trial,  before  Parke,  B.,  at  the  last  Spring  Assizes,  for  Cambridge- 
shire, it  appeared  that  the  plaintiff's  estate  was  separated  from  that  of  the  de- 
fendant by  a  turnpike-road ;  that  from  time  immemorial  the  water-course  in 
question  had  flowed  from  the  defendant's  land  across  a  certain  Held,  called 
West  Field,  (which,  previously  to  1804,  was  uninclosed,)  and  crossed  the  road, 
and  then  entered  the  plaintiff's  land ;  that  the  sluices  in  question  were  also 
situated  in  West  Field;  that  up  1o  1804,  the  plaintiff's  servants  had  been  in 
the  habit  of  entering  West  Field  at  a  particular  spot  under  some  bars  or  rails 
adjoining  to  the  turnpike-road,  and  of  crossing  by  a  path  up  to  the  sluices, 
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for  the  purpose  of  repairing  or  opening  or  shutting  them,  and  back  again  ;   Common  Pfou. 
and  that  there  were  also  other  ways  used  by  the  public  across  the  field ;  that 
by  an  Inclosure  Act,  passed  in  1804,   West  Field  was  allotted  to  the  de- 
fendant, and  certain  other  lands  to  the  plaintiff.     By  sec.  15,  of  the  Act,  the 
commissioners  were  authorized  to  set  out  such  public  and  private  roads  and 
ways  across  the  lands  to  be  inclosed  as  they  should  think  proper ;  also  to 
stop  up  or  alter  any  old  roads  or  ways  ;  and  that  after  the  said  roads  or  ways 
should  be  so  set  out  or  altered,  no  person  should  use  the  ancient  roads  or 
ways :   by  sec.  17,  the  commissioners  were  authorized  to  set  out  a  public 
carriage-road  across  West  Field,  at  the  expence  of  the  defendant :  by  sec.  1 8, 
all  carriage-roads,  bridle-roads  and  foot-ways  over  or  across  IVeet  Field  were 
to  be  extinguished  from  the  time  the  public  road,  to  be  made  at  the  ex- 
pence  of  the  defendant,  should  have  been  formed  and  put  Into  sufficient 
repair  for  the  passage  of  carriages,  &c.,  "  provided  that  nothing  in  the  Act 
contained  should  extend  to  deprive  the  plaintiff,  his  heirs,  &c,  and  servants, 
with  or  without  horses,  carts  and  carriages,  of  the  right  of  ingress,  egress 
and  regress  at  all  seasonable  times,  &c,  to  and  from  the  ancient  cut  or  water- 
course (describing  it)  and  every  part  thereof,  for  the  purpose  of  rebuilding, 
repairing,  opening  or  shutting  the  sluices  or  staunches  erected  upon  the  said 
water-course,  for  the  purpose  of  cleaning  and  scouring  out  the  same,  of  for 
any  reasonable  purpose  whatsoever  relating  to  the  said  water-course.9'     That 
the  defendant  inclosed  West  Field  pursuant  to  the  Act  of  Parliament,  and 
put  a  fence  along  the  side  of  the  turnpike-road,  and  that  he  also  made  a  car- 
riage-way, as  provided  for  by  the  Act,  which  had  been  subsequently  used  by 
the  plaintiff  and  his  family  ;  that  the  defendant  set  out  a  new  way  for  the 
plaintiff  to  the  water-course,  but  which  was  not  so  direct  as  the  old  one,  and 
the  plaintiff's  servants  were  in  the  habit  of  climbing  over  the  fence,  by  means 
of  steps  placed  against  the  same,  for  the  purpose  of  using  the  old  way ;  but 
that,  in  1834,  the  defendant  removed  the  steps,  and  placed  spikes  in  the 
fence,  which  was  the  grievance  complained  of. 

One  of  the  witnesses,  called  on  the  behalf  of  the  plaintiff,  was  a  tenant  of 
his,  who  occupied  a  meadow  that  was  irrigated  by  the  water-course  in  ques- 
tion. He  was  objected  to,  as  being  interested  in  the  event  of  the  suit,  on  the 
authority  of  Doe,  dem.  Lord  Teynham  v.  Tyler  (a) ;  but  the  judge  admitted 
him  as  a  witness  after  having  his  name  indorsed  on  the  record  pursuant  to 
the  Stat.  3&4fK4,c.  42,  s.  26. 

The  judge  directed  the  jury  that  the  Inclosure  Act  did  not  affect  the 
plaintiff's  right  of  way,  which  appeared  to  him  was  expressly  reserved  by  the 
proviso  in  the  18th  sec.,  and  the  jury  thereupon  found  a  verdict  for  the 
plaintiff. 


Kelly,  Q.  C,  had  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground  of  mis- 
direction, and  of  the  improper  reception  of  evidence, 

B.  Andrews,  Q.  C,  and  Byles  now  shewed  cause— First,  the  direct  inn 
of  the  judge  was  correct  There  is  no  dispute,  as  to  the  existence  of  the 
particular  right  of  way  before  the  Inclosure  Act ;  nor  that  the  plaintiff  is 
entitled  to  some  right  of  way  since  that  Act;  the  only  question  is,  whether  or 


(«)  6Btng.390;  4  M  *  P  20. 
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Common  Pleat,  not  he  is  entitled  to  the  ancient  way.  Now  the  18th  sec.  expressly  reserves 
to  him  "  The  right  of  ingress,  egress  and  regress,"  which  cannot  mean  any 
thing  except  the  right  which  he  then  enjoyed.  The  Act  must  be  considered 
in  the  nature  of  a  contract  between  the  parties ;  and  as  the  defendant  received 
an  advantage  under  it,  it  ought  to  be  construed  strictly  against  him,  Scales 
v.  Pickering  (b). 

Secondly,  the  witness  was  clearly  admissible ;  that  point  was  expressly 
decided  in  Doddington  v.  Hudson  (c). 

Wilde,  Serjt.,  Kelly,  and  Gunning  in  support  of  the  rule. — First,  looking 
at  the  whole  Act,  it  clearly  was  not  the  intention  of  the  parties,  that  this 
particular  right  of  way  should  be  reserved  to  the  plaintiff.  All  that  was 
intended  was^hat  he  should  have  convenient  access  to  the  sluices,  and  that 
has  been  provided  for  by  the  new  way  ;  and  as  he  takes  an  advantage  under 
the  Act  as  well  as  the  defendant,  there  is  no  reason  for  construing  it  strictly 
against  the  latter. 

Secondly,  the  witness  had  a  direct  interest  in  the  suit,  inasmuch  as  tbe 
beneficial  occupation  of  his  land  depended  upon  the  plaintiffs  right  of  access 
to  the  sluices. 

Tin dal,  C.  J. — I  think  this  rule  must  be  discharged.  At  the  trial  there  was 
only  one  right  of  way  in  dispute,  namely,  that  which  had  been  enjoyed  by 
the  plaintiff  over  West  Field,  before  it  was  inclosed  under  the  authority  of 
the  Act  of  Parliament.  I  think  that  it  was  the  intention  of  that  Act  merely 
to  extinguish  the  public  roads  and  ways  across  West  Field,  but  it  appears 
by  the  evidence  that  the  plaintiff  had  something  more,  namely,  a  right  to 
diverge  from  the  path  in  respect  of  a  private  right  for  the  purpose  of  having 
access  to  the  water-course.  The  Act  of  Parliament  which  extinguished  all 
public  ways,  except  one  which  was  to  be  made  by  the  defendant,  expressly 
reserved  to  the  plaintiff  "  the  right  of  ingress,  egress  and  regress,  to  and 
from  the  water-course ;"  and  this,  in  my  opinion,  points  at  the  possession  of 
a  right  which  he  already  possessed,  as  contradistinguished  from  the  right 
enjoyed  by  the  rest  of  the  public,  or  in  other  words,  it  pointed  out  the  par- 
ticular mode  of  getting  in  and  out  of  West  Field>  which  he  used  at  the  time 
the  act  came  into  operation.  As  to  the  fact  of  the  paling  having  been  put  up 
by  the  defendant,  we  may  readily  suppose  that  the  plaintiff  would  acquiesce 
in  any  thing  being  put. up  to  keep  out  the  public,  so  long  as  his  servants  had 
access  to  the  water-course  by  the  old  way.  There  are  certainly  some  points 
of  difficulty  in  the  evidence  as  to  the  amount  of  obstruction  on  one  side  and 
acquiescence  on  the  other,  but  I  think  this  part  of  the  case  was  fairly  left  to 
the  jury. 

The  second  question  is,  whether,  in  an  action  brought  by  a  reversioner 
against  a  stranger  for  an  injury  to  his  reversion,  a  tenant  of  the  plaintiff,  who 
is  injured  by  the  grievance  complained  of,  is  a  competent  witness.  Un- 
doubtedly he  has  a  very  great  bias  on  his  mind  in  giving  evidence  to  put  a 
stop  to  the  nuisance  by  which  he  suffers,  but  this  merely  affects  his  credit, 
and  not  bis  competency. 

Vauohan,  J. — If  I  thought  this  case  had  miscarried  by  reason  of  the  direc- 
(6)  4  Bing.  448;  1  Mo.  &  P.  195.  (c)  1  Biog.  257;  8  Moo.  163. 
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tion  of  the  learned  judge  at  the  trial,  I  should  be  anxious  that  it  should  be  Common  Pleat. 
submitted  to  another  jury,  but  I  think  the  words  of  the  Act  of  Parliament 
are  plain  and  unequivocal :  and  fully  bear  out  the  learned  judge's  direction, 
the  very  word  deprive  used  in  the  Act  points  out  something  certain  and 
definite  which  the  plaintiff  had  previously  enjoyed.  Upon  the  other  point 
Doddington  v.  Hudson  is  an  express  authority,  and  the  principle  estab- 
lished in  Bent  v.  Baker  (d),  also  shews  that  the  tenant  was  a  competent 
witness. 


Bosanquet,  J. — The  first  question  in  this  case  arises  upon  the  construc- 
tion of  this  private  Act  6f  Parliament,  by  the  18th  sec.  of  which  it  is  provided 
that  nothing  therein  contained  shall  extend  to  deprive  the  plaintiff  of  the 
right  of  way  to  the  water-course.  Now  it  is  not  disputed  that*  the  way  in 
question  has  been  obstructed,  nor  is  it  contended  that  the  plaintiff  has  any 
right  to  use  it  for  general  purposes,  the  only  question  is  whether  he  has  a 
right  to  use  the  same  way  which  he  enjoyed  before  the  passing  of  the  Act, 
and  for  the  same  purposes.  It  is  urged  indeed  on  the  part  of  the  defendant, 
that  a  convenient  access  has  been  substituted  by  him,  and  that  that  is  suffi- 
cient under  the  Act ;  but  looking  at  the  Act  as  a  contract,  we  cannot  suppose 
that  parties  would  leave  their  rights  in  so  vague  and  indefinite  a  state.  The 
Act  says  that  the  plaintiff  shall  not  be  deprived  of  the  right  of  ingress,  egress 
and  regress.  Now  to  deprive  means  to  take  away  something  which  the  party 
had  before ;  and  I  think  therefore  that  it  was  the  intention  of  the  parties  to 
reserve  to  the  plaintiff  the  right  of  ingress  and  regress,  in  the  same  line  which 
be  had  used  before  the  Act  was  passed.  As  to  the  other  point  the  only  case 
in  which  a  witness  can  now  be  rejected,  on  the  ground  of  interest  in  the  suit, 
is  where  he  derives  benefit,  or  incurs  responsibility  from  the  direct  result  of 
the  suit ;  a  benefit  or  responsibility  which  may  be  enforced  by  law,  without 
resorting  to  the  verdict  or  judgment  Such  cases  are  rare,  and  at  all  events 
this  is  not  one  of  them. 


Erskinb,  J. — I  am  of  the  same  opinion.  The  plaintiff's  right  of  access  to 
the  sluices  is  not  disputed;  the  only  question  is  whether  he  is  entitled  to 
approach  them  by  a  particular  line.  At  the  time  the  Act  passed  the  plaintiff 
had,  as  it  were,  two  rights  of  way  over  West  Field,  the  one  over  the  public 
ways  in  common  with  the  rest  of  the  public,  the  other  a  private  way  to  the 
water-course ;  the  former  was  extinguished  by  the  Act,  but  the  latter  was 
expressly  reserved  to  him.  Upon  the  other  point  I  will  only  say  I  fully 
concur  with  the  rest  of  the  Court 

Rule  discharged. 

(rf)3T.  R.27. 
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Common  Pleas. 

Jan.  31. 
If  a  plea  pro- 
fesses to  answer 
the  whole  de- 
claration, and 
in  truth  only 
answer  part, 
the  plaintiff 
cannot  sign 
judgment  for 
the  part  unan- 
swered, but  can 
only  demur : 
Therefore, 
where,  to  a  de- 
claration in 
debt  for  1501., 
containing 
three  counts  of 
501.  each,  the 
defendant 
pleaded,  as  to 
the  whole 
action,  pay- 
ment of 501., 
and  the  plain- 
tiff, in  his  re- 
plication, 
signed  judg- 
ment for  1001: 
-Held,  the 
judgment  was 
irregular. 


Wood  and  another  v.  Farr. 


T}EBT  for  1 50/.  The  declaration  contained  three  counts,  for  50/.  each ;  firtt, 
for  work  and  labour ;  second,  for  goods  sold ;  and  third,  on  an  account 
stated.  Plea,  actionem  non,  because  the  defendant,  before  commencement  of 
suit,  had  paid,  and  the  plaintiffs  had  received,  divers  sums  of  money,  amount- 
ing to  50/.t  in  respect  of  the  monies  due  and  owing  from  the  defendant  to  the 
plaintiff. 

Replication,  traversing  the  payment  and  receipt  of  the  50/.,  tnodo  H 
forma,  and  concluding  with  taking  judgment  by  nil  dicit  for  the  sum 
of  100/. 

Chandless  obtained  a  rule  nisi  to  set  aside  the  judgment  as  irregular;  be 
cited  Pere  v.  Goldsborough  (a). 

Wilde,  Serjeant,  now  shewed  cause. — The  plaintiffs  may  either  demur  or 
sign  judgment.  They  are  not  bound  to  demur,  but  may  give  the  de- 
fendant the  benefit  of  the  plea  as  an  answer  to  part  of  the  cause  of  action. 
There  is  no  affidavit  of  merits.  [Tindal,  C.  J. — The  point  seems  to  be, 
whether  the  plea  does  not  begin  as  an  answer  to  the  whole  action,  and  if  so, 
as  the  plea  in  fact  contains  only  an  answer  to  part,  the  plaintiff  ought  to 
demur.  His  lordship  referred  to  Week*  v.  Peach  (b),  and  Druscott  v.  Car- 
penter (<?).] 

Chandless  in  support  of  the  rule. — The  plea  begins  as  an  answer  to  the 
whole  declaration,  and  therefore  it  must  be  so  construed,  unless  the  defendant 
demurs ;  Putney  v.  Stoann  (d),  Worley  v.  Harrison  (e) ;  the  plaintiff  could 
not  have  signed  judgment  as  for  want  of  a  plea.  (He  was  stopped  by  the 
Court.) 

Tindal,  C.  J.— -We  cannot  distinguish  this  case  from  those  in  Salkeldvd 
Lord  Raymond;  in  the  former  this  distinction  is  taken  "if  a  plea  begin  with 
an  answer  to  the  whole,  but  in  truth  the  matter  pleaded  is  only  an  answer 
to  part,  the  whole  plea  is  naught,  and  the  plaintiff  may  demur ;  but  if  a  plea 
begin  only  as  an  answer  to  part,  and  is  in  truth  but  an  answer  to  part,  it  is 
a  discontinuance,  and  the  plaintiff  must  not  demur,  but  take  his  judgment 
for  that  as  by  nil  dicit"  The  plaintiffs  here  were  not  at  liberty  therefore  to 
sign  judgment,  as  the  plea  professes  to  be  an  answer  to  the  whole  action ; 
but  as  it  appears  to  have  been  pleaded  for  the  purpose  of  inviting  a  demurrer, 
and  there  are  no  merits  sworn  to,  we  shall  not  give  any  costs,  but  they  will 
be  costs  in  the  cause.  * 

Rule  absolute  accordingly. 


(a)  IN.  C.  353;  1  Scott,  265. 
(6)  Salk.  179. 
(e)  Ld.  R.  23a 


(d)  2  Gale,  216;  2  M.  &  W.  72;  5 
D.  P.  C.  29a 

(e)  1  H.  &  W.  426;  3  A.  &  K  669; 
5  N.  &  M.  17a 
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Gibson  and  others  (Assignees  of  M  allandaine,  a  Bankrupt)  Common  piea*. 
v.  The  East  India  Company.  ^7l 

rpHE  following  case  was  submitted  for  the  opinion  of  this  Court,  pursuant      A  grant  of  a 
to  Statute  3  &  4  Will.  4,  c  42,  s.  25,  under  the  order  of  Bosanquet,  J.  STcUtpany 

The  plaintiffs  are  assignees  of  the  estate  and  effects  of  John  Mallandaine,  {J^^^ 
a  bankrupt,  and  this  action  is  brought  to  recover  the  sum  of  182/.  10#.,  being  is  not  a  con- 
the  half-yearly  payment,  claimed  to  be  due  at  Christmas,  1836,  of  a  pension  the^»  huhe^ 
payable  to  the  bankrupt  by  the  East  India  Company,  in  consequence  of  his  trading  charac- 
having  served  in  India,  as  a  military  officer,  the  required  period  to  entitle  pany  being  a 
him  to  a  pension  equal  to  his  pay  as  a  Lieutenant  Colonel.  c?b?hed 

The  declaration  states,  that  in  consideration  of  certain  services  rendered  to  partly  for  the 
the  defendants  by  the  said  /.  Mallandaine,  the  defendants  promised  to  pay  j^08^' 
him  a  yearly  sum  of  365/.,  by  two  half-yearly  payments,  and  the  breach  is,  partly  for  the 
that  they  have  refused  to  pay  to  the  plaintiffs,  his  assignees,  a  half-yearly  pay-  j^wnment ; 
ment,  which  became  due  after  his  bankruptcy.     The  defendants  have  pleaded,  Md»  """** 
that  they  did  not  promise  as  alleged.  not  fan  within 

By  one  of  their  regular  instructions  called  military  letters,  addressed  by  ^ad^g^om-*  * 
the  Court  of  directors  of  the  East  India  Company,  to  their  officers  and  ser-  panymay  make 
vants  at  Madras,  in  the  year  1792,  it  is  ordered  and  declared,  that  erery  {^matSa'rel* 
officer  after  twenty-five  years'  serviqe  in  India,  three  years  for  one  furlough   Jati"8 t0  their 
being  included,  shall  be  allowed  to  retire  with  the  pay  of  the  rank  to  which      Therefore  the 
he  may  have  attained.     This  instruction  or  letter  was  published  by  the  5^0^  "not1* 
directors,  as  one  of  the  regulations  of  the  East  India  Company1 s  service,   oeing  under 
many  years  before  the  bankrupt  entered  their  army,  and  lias  continued  in  n>ht  o7action 
force,  and  been  acted  upon  ever  since.  t0  the  officer; 

The  bankrupt  entered  the  service  of  the  East  India  Company,  some  time  quently.incase 
in  the  year  1808,  and  previously  to  the  year  1834  had  attained  the  rank  of  jJiSv  toWt 
Lieutenant  Colonel  in  the  Madras  army  (a),  and  performed  the  requisite  ataigneea. 

(a)  The  Court,  during  the  progress  you,  J.  S.,  Esq.,  to  be  a  Lieutenant 

of  the  argument,   having  intimated   a  Colonel  Commandant  of  Infantry,  under 

desire  to  see  the  form  of  commission,  or  the  presidency  of  Bombay,  and  to  take 

appointment,  of  a  Lieutenant  Colonel,  rank  on  and  from  the  ,  18 

the  following  documents  were  subse-  You  are,  therefore,  to  take  upon  you  the 

quentlv  handed  in: —  said  charge  and  command,  and  carefully 

44  We,  the  governor  and  president,  and  diligently  to  discharge  the  duty  of  a 

and  council  of  and  for  all  the  forces  and  Lieutenant    Colonel    Commandant    as 

affairs  of  the  Honourable  United  Com-  aforesaid,  by  doing  and  performing  all 

pan y  of  Merchants  of  England,  trading  things  thereunto  belonging.    And  we 

to  the  East  Indies,  within  the  residency  do  hereby  command  all  inferior  officers 

of  Bombay  and  its  dependencies ;  to  all  to  and  soldiers  to  ohey  you  as  Lieutenant 

whom  these  presents  shall  come  greeting.  Colonel  Commandant,  you  following  all 

"  By  virtue  of  a  power  given  us  by  such  orders  as  shall  be  given  you  by  us, 

the  Honourable  the  Court  of  Directors  or  the  president  and  council  for  the  time 

of  the  said  United  Company,   derived  being ;    the   Commander  in   Chief,  or 

unto  them  from   our  Sovereign  Lord  any  other  your  superior  officers,  accord - 

Kim?    George    the    Fourth,    and    his  ing  to  the  rules  and  discipline  of  war; 

royal   predecessors,    reposing    especial  or  failing  therein,  these  presents  are  to 

trust  and  confidence  in  your  courage,  be  vacated  and  annulled  by  us,  or  the 

fidelity    and    circumspection,    do,    by  president  and  council  for  the  time  being, 

these  presents,  constitute  and  appoint  sealed  with  the  seal   of  the  aforesaid 
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Common  Pleas,  service  to  entitle  him  to  his  retirement  and  pension  within  the  meaning  of  the 
said  instruction,  and  accordingly  he  did  retire  in  November,  1834,  and  on  the 
24th  day  of  November,  1834,  according  to  the  usual  course,  the  Court  of 
directors  upon  his  application  resolved,  "  that  Lieutenant  Colonel  John  Mai- 
landaine,  of  the  Madras  establishment,  be  permitted  to  retire  from  the 
service  on  the  full  pay  of  Lieutenant  Colonel,  namely,  1/.  a  day,  the  same  to 
commence  from  the  date  of  such  application."  The  pension  was  paid  to  the 
said  John  Mallandatne,  by  half-yearly  payments,  until  his  bankruptcy  which 
took  place  on  the  29th  day  of  October,  1836. 

The  said  sum  of  182/.  I  Off.  has  been  paid  by  the  defendants  to  the  said 
John  Mallandaine,  since  he  became  bankrupt,  and  after  the  defendants  had 
notice  of  his  said  bankruptcy. 

It  is  agreed,  that  the  Court  may  draw  such  inferences  from  the  above  facts 
as  may  appear  reasonable  to  result  from  them. 

If  in  the  opinion  of  the  Court  the  plaintiffs'  are  entitled  to  recover,  the 
judgment  is  to  be  entered  for  the  plaintiffs  by  confession*  for  182/.  10*. ;  if 
they  shall  be  of  a  contrary  opinion,  the  judgment  of  nonsuit  is  to  be  entered 

The  case  was  argued  in  Michaelmas  Term,  by 


Wilde,  Serjeant,  for  the  plaintiffs. — The  annual  payments  become  due  to 
the  bankrupt  in  pursuance  of  a  contract;  and  the  legal  right  to  such  pay- 
ments having  vested  in  him,  it  passed  to  his  assignees  upon  his  bankruptcy. 

It  will  be  argued  on  the  other  side,  that  inasmuch  as  the  East  India  Com- 
pany is  a  corporation,  and  the  grant  of  the  pension  was  not  by  deed,  no  such 


Honourable  Company,  and  given  under 
our  hands  in  Bombay  Castle  this 
day  of  ,  in  the  year  of 

the  reign  of  his  present  Majesty,  and  in 
the  year  of  our  Lord,  one  thousand 
eight  hundred  and 

"  By  order  of  the  Honourable  Major 
General,  Sir  J.  A/.,  G.  C.  B.,  governor, 
and  president,  and  council,  &c,  &c, 
Bombay. 

(Signed)  A.  B.  (Signed)  J.  Af. 

Chief   Secretary    to  S.  B. 

Government  (£.  S.)  J.  R. 

H.  N." 

"  The  Honourable  Sir  E.  P.,  Knight 
Grand  Cross  of  the  most  Honourable 
Order  of  the  Bath,  &c,  General  of  his 
Majestv *s  forces,  Commander  in  Chief  of 
all  the  King's  and  Company's  forces  in 
the  East  Indies,  &c,  &c. 

"  To  J.  S.,  Esq.,  Lieutenant  Colonel 
in  the  service  of  the  United  Company 
of  Merchants,  trading  to  the  East 
Indies. 

"  By  virtue  of  the  power  and  autho- 
rity in  me  vested  by  his  Majesty,  and 
reposing  especial  trust  and  confidence 
in  your  loyalty,  courage  and  good  con- 
duct, I  do  hereby  constitute  and  appoint 
you,  the  said  J  S.,  Esq.,  to  hold  the 
rank  of  Lieutenant  Colonel  in  the  King's 
army  in  the  East  Indies  only,  and  to 
take'  rank  as  such  from  the  dav 


of  18     .     But  as  this  commis- 

sion is  granted  to  you  in  virtue  of  the 
rank  which  you  bear  in  the  service 
of  the  Honourable  East  India  Company, 
it  is  to  have  force  and  effect  no  longer 
than  you  shall  remain  in  the  said  Com- 
pany's service,  unless  you  shall  be 
transferred  with  similar  rank  into  the 
immediate  service  of  his  Majesty.  You 
are,  therefore,  carefully  and  diligently 
to  discharge  the  duty  of  Lieutenant 
Colonel,  by  doing  anil  performing  all 
and  all  manner  of  things  thereunto  be- 
longing. And  I  do  hereby  command 
all  officers  and  soldiers,  whom  it  may 
concern,  to  acknowledge  and  obey  you 
as  a  Lieutenant  Colonel  in  the  King's 
army  in  the  East  Indies  only  as  afore- 
said! And  you  are  to  observe  and 
follow  such  orders  and  directions,  from 
time  to  time,  as  you  shall  receive  from 
his  Majesty,  or  any  your  superior  officer, 
according  to  the  rules  and  discipline  of 
war,  and  in  pursuance  of  the  trust 
hereby  reposed  in  you. 

"  Given  under  my  hand  and  seal  at 
Fort  William,  in  Bengal,  this  day 

of  October,  in  the  year  of  our  Lord, 
18  ,  and  in  the  year  of  his  Majesty's 
reign. 

"  Bv  his  Excellency's  command. 
(Signed)  G.  G.     (Signed)  E.  P  (L.  S.) 
F.  a,  Sec." 
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interest  vested  in  the  bankrupt  as  would  pass  to  his  assignees  ;  but  this  is  Common  PUat. 
not  a  case  in  which  a  deed  is  required,  the  bankrupt  is  now  a  quasi  stranger 
to  the  company;  they  have  no  further  claim  upon  his  services,  his  ♦military 
character  has  wholly  ceased  ;  the  general  resolution  of  the  company  was 
passed  before  the  bankrupt  entered  their  service,  and  a  contract  founded  on 
such  resolution,  is  impliedly  sanctioned  by  Statute  33  Geo.  3,  c.  52,  s.  125, 
which  enacts  that  no  resolution  of  the  Company  shall  be  available  in  law 
for  new  pensions,  beyond  200/.  a  year,  unless  appointed  and  confirmed  by 
the  Board  of  Controul ;  it  must  be  taken  therefore,  that  a  pension  so  approved, 
would  be  available  in  law,  and  it  would  not  be  so,  if  the  party,  to  whom  it 
was  given,  could  not  enforce  its  recovery.  The  rule  formerly  was,  that  a  cor- 
poration could  not  contract  except  under  seal ;  but  that  rule  has  in  later  times 
been  much  relaxed ;  the  late  case  of  Beverley  v.  The  Lincoln  Gas  Light 
Company  (b)t  (in  conformity  with  the  previous  decision  of  The  Mayor  of 
Stafford  v.  Till)  (c) ;  has  established  that  a  corporation  may  be  sued  on  an 
executed  parol  contract,  and  the  subsequent  case  of  Church  v.  The  Imperial 
Gat  Light  Company  (d),  carries  this  doctrine  still  further,  and  shews  there  is 
no  distinction  between  executory  and  executed  contracts  in  this  respect; 
thereby  overruling  to  a  certain  extent  the  case  of  The  East  London  Water- 
works  Company  v.  Bailey  (e). 

Assuming  then,  that  the  Company  might,  in  some  cases,  contract  without 
deed,  the  contract  in  question  is  of  that  nature ;  for  it  is  not  strictly  speaking 
an  annuity  (which  must  be  granted  under  seal),  but  it  is  in  effect  a  contract 
for  wages,  or  for  a  remuneration,  in  respect  of  past  services ;  and  a  contract 
for  an  annual  payment,  founded  on  such  a  consideration,  may  be  made  by  parol ; 
Moore  v.  Lewie  (/),  Binning  ton  v.  WaUis  (g)t  Gibson  v.  Dickie  (A).  The 
bankrupt's  pension  is  not  a  gratuitous  gift  to  him,  it  is  a  contract  founded 
upon  the  resolutions  and  orders  of  the  company,  upon  which  the  bankrupt 
could  have  sued  the  company  to  recover  the  arrears  of  his  pension,  and  con- 
sequently, his  right  of  action  has  passed  to  his  assignees  ;  and  upon  that  the 
whole  question  turns. 

But  it  may  be  urged,  that  this  case  is  analogous  to  the  half-pay  of  a  mili- 
tary officer,  which,  in  the  case  of  his  bankruptcy,  will  not  pass  to  his 
assignees;  but  there  is  no  such  analogy,  for  the  half-pay  is  revocable,  and 
this  pension  is  not ;  and  moreover  the  half-pay  is  given  by  the  public  to  the 
officer,  not  as  a  remuneration  for  pasty  but  as  a  retainer  for  future  services, 
for  which  he  can  be  called  upon  at  any  time  ;  but  here,  even  supposing  the 
company  to  stand  in  the  same  situation  as  the  government,  all  connexion 
between  them  and  the  bankrupt  has  ceased  ;  and  they  have  not  the  slightest 
claim  upon  his  services;  the  reasons  of  public  policy  therefore,  which  are  ap- 
plicable to  the  other  case,  do  not  apply  to  this. 

Where  the  legislature  has  intended  that  certain  pensions  should  be  inalien- 
able, they  have  expressly  so  enacted  ;  as  they  have  done  with  certain  restric- 
tions, in  respect  to  Chelsea  pensions,  by  7  Geo.  4,  c.  16,  s.  26;    Green- 

(b)  1W.W.&  D.  519 ;  6  A.  &  E.  (e)  4  Bing.  283 ;  12  Mo.  532. 
829;  2  N.  &  P.  283.  (/)  I  Ventr.  27  ;    Sid.  413;  S.  C. 

(c)  4  Bing.  75;  12  Mo.  260;  see  also  (nom.    Clow,    or   Alow,  or   Eyloe  v. 
The  Mayor  of  Carmarthen  v.  Lewis,  6  Moore) ;  2  Keble,  488,  507. 
C  &  P.  608.  M4B.&  A.  650. 

(d)  1  W.  W.  &  H.  137;  6  A.  &  E.  (h)  3  M.  &  S.  463. 
S46;3N.&P.35. 
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Common  Pleat,    wich  pensions,  by  10  Geo.  4,  c.  26.  s.  10 ;   Excite  pensions,  by  7  &  8  Geo. 

O^^f     .x    4,  c.  53,  s.  121  ;  and  the  pension  granted  to  the   Duke  of  Wellington,  by 

r.  54  Geo.  3,  c.  101,  s.  28;  as  was  also  the  case  with  the  Duke  of  Marl- 

East  Inota     borough? e  pension  (t) ;  but  there  is  no  such  restriction  either  in  the  former  Acts 

Company,  j    relating  Co  the  Company,  or  in  the  3  &  4  Will.  4,  c.  85,  by  which  the  last 

charter  was  granted  to  the  Company.    By  the  2^th  section  of  the  Insolvent 

Act(j),  the  pay  or  pension  of  any  officer  in  the  service  of  his  Majesty,  or  of 

the  Bast  India  Company,  being  insolvent,  does  not  pass  to  his  assignees, 

though  a  portion  thereof  may  be  obtained  by  them,  on  application  to  the  Court ; 

but  there  is  no  such  provision  in  the  Bankrupt  Acts. 

Spankie,  Serjeant,  for  the  defendants. — The  bankrupt  here  had  entered 
into  an  arrangement  with  the  East  India  Company,  under  which  he  was  to 
receive  from  them  certain  sums  of  money  ;  but  there  was  no  legal  contract 
between  them,  which  can  be  either  enforced  by  him  or  his  assignees.  The 
pensions  are  awarded  to  officers  who  have  been  in  the  company's  service,  to 
enable  them  to  retain  their  fitting  station  in  society  ;'and  they  are  given,  upon 
grounds  of  public  policy,  by  the  government  of  India,  for  the  Company  holds 
that  character.  The  allowance  of  the  pension  forms  no  part  of  the  original 
engagement ;  before  an  officer  can  become  entitled  to  it,  he  must  request 
permission  to  retire  from  the  service,  which  request  is  taken  into  considera- 
tion by  the  Company  ;  and  then  follows  the  resolution  for  allowing  the 
pension  ;  so  that  all  these  preliminary  proceedings  are  necessary,  in  order  to 
render  the  arrangement  effectual. 

The  cases  which  decide  that  corporations  may  sue  or  be  sued  upon  parol 
contracts,  have  no  application  ;  they  were  cases  in  which  from  the  particular 
nature  of  the  corporation,  and  of  the  dealing,  it  was  necessary  to  depart  from 
the  old  strict  rule  with  regard  to  corporations,  or  rather  to  extend  an  excep- 
tion to  that  rule  ;  for  it  has  always  been  held  that  a  corporation  might  make 
certain  minor  contracts  by  parol,  such  as  to  employ  a  person  in  ordinary 
services,  as  a  butler,  cook,  or  bailiff;  Bac.  Ahr.  "  Corporations"  (£.  3,)  (k), 
Com.  Dig.  "  Franchises"  (F.  13).  Assuming  therefore  that  this  were  in  the 
nature  of  a  contract  between  the  bankrupt  and  the  Company,  it  would  be  a 
contract  by  a  corporation  for  the  grant  of  an  annuity,  which  clearly  can  only 
be  granted  by  deed ;  Co.  Lit,  1 44  b.  1 45,  In  re  Locke  (/),  (Moore  *.  Lewie  was 
not  the  case  of  a  corporation ;)  as  a  demise  by  a  corporation  must  be  by 
deed,  Rex  v.  Chipping  Norton  (m).  The  1 25th  section  of  the  33  Geo.  3. 
c.  52,  which  has  been  referred  to,  does  not  enable  the  company  to  make  a 
valid  grant  without  deed,  but  merely  superadds  certain  regulations,  without 
which  the  company  are  not  at  liberty  to  make  any  payment ;  and  53  Geo.  3, 
c.  155,  s.  88,  is  to  the  same  effect,  and  there  these  pensions  are  expressly 
termed  "  gratuities  (n).1' 

(•)  S^e  5  An.  c.  4.  the  payment   of  any  gratuity  to   any 

(i)  7  G.  4,  c.  57.  office,  civil  or  military,  exceeding  60Q#., 

(k)  Cit.  1  Ventr.  47;   3  Lev.  107;  unless  the  grant  or  resolution  for  that 

Salk.  191.  purpose  shall  have  been  sanctioned  bv 

(/)  2  D.  &  R.  603.  the  Court  of  Proprietors,  and  approved 

(m)  5  Ea.  230.  and  confirmed  by  the  Board  of  lomniis- 

(n)  After  reciting  33  G.  3,  c.  52,  a.  ai  oners ;  and  that  copies  of  all  warrant* 

125,  it  is  enacted,  "  that  it  shall  not  be  or  instruments,  granting  any  salary, 

lawful  for  the  Court  of  Directois   to  pension  or  gratuity,  shall  be  submitted 

charge  the  funds  of  the  company  with  to  both  Houses  of  Parliament,  within 
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Secondly,  there  is  a  close  analogy  between  the  allowance  to  a  retired  officer  Common  Plea*. 
by  the  Company,  and  the  half-pay  of  an  officer  in  the  army ;  in  either  case  it 
is  a  remuneration  pro  eervitio  impeneo,  for  though  it  is  given  for  the  better 
sustentation  of  the  officer's  rank,  the  real  consideration  is  his  past  services ;  the 
same  rules  of  public  apply  equally  to  both  cases,  and  it  is  clear  the 
half-pay  of  an  officer,  if  he  becomes  bankrupt,  will  not  pass  to  his  assignees  ; 
In  re  Kennedy  (o),  Flarty  v.  Odium  (p),  Cathcart  v.  Blackwood  (q) ;  nor 
any  grant  for  public  services,  Davie  v.  Duke  of  Marlborough  (r) ;  and  upon 
the  same  principle,  the  profits  of  an  ecclesiastical  benefice  will  not  pass, 
Arbuekle  v.  Cowtan  (s).  It  has  been  held  indeed  that  an  annuity  granted  to 
one  and  hie  assigns,  pro  coneilio  impendendo,  may  be  assigned  over, 
Mound's  case  (0  ;  but  that  is  by  the  express  words  of  the  grantor,  upon  the 
principle,  modue  et  conventio  vincuni  legem. 

The  provision  in  the  old  Insolvent  Act,  which  is  repeated  in  the  Imprison- 
ment for  Debt  Act  («),  shews  that,  in  the  view  of  the  legislature,  the  pay  of 
an  officer  in  the  East  India  Company  was  not  assignable,  for  it  is  coupled 
with  the  pay  of  the  King's  Officers,  which  would  not  have  passed  before  those 
Acts.  There  is  no  such  provision  in  the  Bankrupt  Act ;  and,  therefore, 
under  a  bankruptcy,  the  creditors  can  still  take  no  portion  of  the  half-pay 
of  an  officer,  for  they  can  only  take  what  the  bankrupt  can  part  with. 


Wilde,  in  reply.— It  is  argued  that  this  being  an  annuity,  is  not  valid, 
because  not  granted  by  deed ;  but  it  is  not  strictly  an  annuity ;  it  is  not  ne- 
cessary that  every  contract  for  the  payment  of  an  annual  sum  should  be  by 
deed,  and  it  makes  no  difference  whether  the  payment  is  to  be  made  for  a 
term  of  years  or  for  life;  strictly  speaking,  rent  belongs  to  an  interest  con- 
nected with  land,  but  in  common  parlance,  many  things  are  called  rent,  which 
are  not  so  in  law,  but  which  are  mere  payments  in  gross  ;  calling  a  thing  by 
a  particular  name,  does  not  make  it  the  thing  it  is  called ;  and  though  the 
pension  in  this  instance  may  be  called  an  annuity,  yet  it  is  in  fact,  nothing  but 
a  contract  to  pay  an  annual  sum  for  life,  in  consideration  of  services  ren- 
dered. In  re  Locke  only  decides  that  an  agreement  to  sell  an  annuity,  can- 
not be  enforced  in  law  as  an  annuity,  even  though  inrolled. 

The  resolution  of  the  Court  of  directors,  is  an  inducement  to  persons  to 
enter  into  the  service  of  the  company,  and  has  been  acted  on  ever  since  it 
has  been  first  passed. 

The  next  objection  is,  that  even  if  this  is  not  to  be  considered  as  an  annuity, 
yet  still  being  a  contract  by  a  corporation,  it  must  be  by  deed ;  but  it  is  clear 
that  corporations  may  enter  into  various  kinds  of  contracts  by  parol.  In 
the  present  case,  it  cannot  be  contended  that  it  is  necessary  that  the  clerks 
and  porters  of  the  company,  or  common  soldiers  employed  in  their  service! 


one  month  after  such  grant,  if  Parlia- 
ment be  then  sitting;  or  if  not,  within 
one  month  after  their  then  next  meet- 
ing;1 l  Query,  is  not  the  effect  of  this 
tection  to  give  a  quasi  legislative  sanc- 
tion to  each  grant  of  a  pension,  so  as  to 
supersede  the  necessity  of  a  deed  ? 
(o)  3  T.  R.  683  (n.) ;    Co.  B.  L. 

VOL.  I. 


(p)  3  T.  R.  681. 

(o)  Co.  B.  L.  299 ;  see  also  Baruricke 
v.  Reade,  I  H.  Bl.  627 ;  IAdderdale  v. 
Duke  of  Montrose,  4  T.  R.  248 ;  Stone 
v.  IAdderdale,  2  Anstr.  533. 

(r)  1  Swanst.  74. 

(s)  3  B.  &  P.  321. 

(0  7  Rep.  28,  b. 

(u)  l&2Vict.  c.  110,  s.  36. 
2M 
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should  be  appointed  by  deed ;  and  the  same  principle  will  apply  to  the 
officers  in  their  service.  The  company  did  not  understand  that  a  deed  was 
necessary  to  the  validity  of  the  appointment  of  their  officers,  or  there  would 
have  been  no  necessity  to  pass  the  resolution  in  question;  that  resolution 
must  be  taken  as  a  binding  contract,  and  the  33  Geo.  3,  c.  52,  is  a  legislative 
declaration  that  the  funds  of  the  company  are  charged  thereby.  There  is  a 
great  distinction  between  a  pension  for  past  services,  and  pay  for  services 
which  may  be  resumed.  In  Ex  parte  Battine  (v),  it  was  held  that  a  pension 
during  his  Majesty's  pleasure,  granted  by  order  in  council  for  past  services, 
as  advocate  of  the  admiralty,  and  charged  on  the  navy  estimates,  might  be 
appropriated  under  the  Insolvent  Act,  with  the  consent  of  the  lords  of  the 
Admiralty,  for  payment  of  creditors.  There  is  no  doubt  that  a  pension  an- 
nexed to  a  dignity  is  inalienable;  but  the  argument  that  the  pension  in 
this  case  was  granted  to  keep  up  the  bankrupt's  station  as  an  officer,  can 
have  little  weight,  seeing  that  he  has  forfeited  that  station  by  entering  into 
trade. 

Cur.  adv.  vult. 


Tindal,  C.  J.,  now  delivered  judgment. — The  question  before  us  will 
depend,  as  was  admitted  in  the  course  of  the  argument,  on  the  single  point, 
whether  the  bankrupt  himself,  in  case  no  bankruptcy  had  intervened,  could 
have  maintained  an  action  against  the  East  India  Company,  for  the  arrears  of 
his  pension ;  for  it  is  obvious,  that  the  assignees  cannot  have  any  right  of 
action  in  this  case,  independently  of  that  which  they  derive  from  or  through 
the  bankrupt  himself. 

The  general  rule  of  law  is  not  denied  on  the  part  of  the  plaintiffs  to  be, 
that  no  action  founded  on  contract,  can  be  maintained  against  a  corporation 
aggregate,  unless  where  such  contract  is  under  the  seal  of  the  corporation. 
Such  indeed  is  the  language  of  all  the  authorities,  beginning  with  those  col- 
lected from  the  Year-books,  in  Bro.  Abr.  tit.  "  Corporations  and  Capacities," 
down  to  the  latest  of  the  present  day ;  the  ground  of  that  rule,  as  it  is  to 
be  extracted  from  such  authorities,  being  that,  as  a  corporation  is  a  body  po- 
litic and  invisible,  it  can  only  act  and  speak  by  its  common  seal ;  or,  as  it  is 
said  arguendo,  in  Rex  v.  Bigg  (to),  "the  common  seal  is  the  hand  and 
mouth  of  the  corporation." 

But  on  this  general  rule,  both  in  ancient,  and  still  more  frequently  and 
largely  in  modern  times,  have  exceptions  been  grafted ;  so  that  it  is  now  un- 
doubted law,  that  in  very  many  cases,  actions  are  maintainable  in  our  Courts 
upon  contracts  entered  into,  by  or  on  behalf  of  corporations  aggregate,  though 
such  contracts  are  not  under  seal.  It  is  only  necessary  to  allude  to  one  class 
of  these  exceptions,  determined  in  very  early  times,  relating  to  contracts 
either  expressly  entered  into  by  corporate  bodies,  or  which  result  from  acts 
done  by  them  in  matters  of  slight  importance,  of  frequent  recurrence,  and  of 
necessity  for  the  existence  and  carrying  on  of  the  corporation  itself;  such  as 
the  employment  of  a  butler  or  cook,  or  the  appointment  of  a  bailiff*  for  dis- 
training beasts  damage  feasant,  and  the  like  ;  because  the  case  now  before 
us  cannot,  upon  any  ground  of  analogy  be  held  to  fall  within  this  class ;  but 
our  attention  must  be  more  particularly  directed  to  that  larger  class  of  ex- 


( v)  4  B.  &  Ad.  690 ,   1  N.  &  M. 
579. 


(w)  3  P.  Wins.  423. 
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cepted  cases  which  has  grown  up  principally  in  modern  times,  where  the    Common  Pleat. 
contract  entered  into  is  one  of  which  the  allowance  is  necessary  for,  or  in- 
cidental to,  the  carrying  into  effect  the  very  purposes  and  objects  for  which  the 
corporation  itself  was  originally  created. 

It  is  upon  the  principle  and  reason  on  which  this  class  of  exceptions  is 
grounded,  that  the  course  of  argument  on  the  part  of  the  plaintiffs  has  pro- 
ceeded ;  and  whether  the  contract  now  under  consideration  falls  within  this 
exception,  or  remains  under  the  control  of  the  general  rule  of  law,  is  the 
question  before  us. 

Now,  allowing  to  this  class  of  exceptions  the  widest  range  to  which  it  has 
ever  been  carried,  and  taking  it  to  have  been  correctly  laid  down  in  the  late 
case  of  Beverley  v.  Lincoln  Gas  and  Coke  Company,  it  is  this ;  that  when 
a  company  is  instituted  for  the  purposes  of  trade,  such  company  may,  in 
matters  of  frequent  requirement,  and  of  small  amount,  make  a  valid  contract 
relating  to  the  trade  which  they  carry  on,  without  affixing  the  common  seal, 
although  such  a  corporation  be  a  corporation  aggregate,  without  a  head. 
As  in  the  case  last  cited,  a  company  created  by  Act  of  Parliament  for 
the  supply  of  gas,  may  contract  for  gas-meters,  for  the  purposes  of  their 
trade,  without  seal ;  and  upon  such  contract  may  be  held  liable  in  an  action 
of  assumpsit,  for  goods  sold  and  delivered.  And  again,  a  company  so  insti- 
tuted may  be  liable  upon  a  similar  contract  not  under  seal,  although  the 
contract  be  not  executed,  but  executory  only  ;  as  was  determined  in  the  case 
of  Church  v.  Imperial  Gas  Light  Company  ;  and  indeed  the  same  principle, 
that  a  corporation  established  for  the  purpose  of  carrying  on  trade  or  manu- 
facture may  differ  from  other  corporate  bodies,  as  to  the  power  of  contract- 
ing in  matters  relating  to  the  purposes  for  which  the  company  was  formed 
seems  also  to  have  been  the  opinion  of  Lord  Tenter  den,  as  may  be  collected 
from  his  judgment  in  Dunstdn  v.  Imperial  Gas  Light  Company  (x).  It 
becomes  however  unnecessary  to  refer  to  other  cases  bearing  on  this  point, 
as  they  are  all  brought  in  revision  by  Patteson,  J.,  in  giving  the  judgment 
of  the  Court  of  Queers  Bench,  upon  the  case  to  which  reference  is  first  above 
made. 

In  order  to  determine  whether  the  instructions  and  resolution  of  the  Court 
of  directors  of  the  East  India  Company,  to  allow  full  pay  to  a  retired  officer, 
upon  which  the  present  action  is  founded,  form  a  contract  which  falls  within 
the  principle  of  the  exception  above  laid  down,  it  will  be  necessary  to  refer 
shortly  to  the  original  formation  of  the  East  India  Company,  and  the  powers 
with  which  it  has  been  at  different  periods  invested  by  the  legislature,  and 
then  to  consider  the  nature  and  object  of  the  instructions  and  that  resolution 
founded  thereon. 

The  Statute  9  &  10  Will.Z,  c.  44,  and  the  charter  of  incorporation  granted 
by  the  king  under  the  powers  of  that  act,  form  the  foundation  of  the  privileges 
of  the  present  united  East  India  Company.  And  from  the  provisions  made  by 
that  Statute  it  is  evident,  that  the  Company  was  established,  originally  and  in 
the  first  instance,  for  the  purposes  of  trade  only  ;  namely  of  exclusively  traf- 
ficking and  using  the  trade  of  merchandise  to  and  from  the  East  Indies,  and 
in  all  places  between  the  Cape  of  Good  Hope  and  the  Straits  of  Magel- 
lan, and  with  no  other  object  or  design.      But  without  adverting  to  various 
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enlargements  by  the  legislature,  in  subsequent  reigns,  of  the  term  for  whicfa 
the  charter  was  originally  granted,  it  will  be  sufficient  for  the  present  pur- 
pose to  observe,  that  about  the  commencement  of  the  reign  of  Geo,  8,  aques- 
tion  arose  between  the  Government  and  the  East  India  Company,  as  to  the 
claim  set  up  by  the  latter,  to  the  possession  of  the  territorial  acquisitions  m 
India,  which  had  been  made  by  them ;  a  claim  inconsistent  with  the  general 
principle  prevailing  in  the  law,  both  of  this  and  other  states,  namely,  that  all 
conquests  made  by  subjects  must  necessarily  belong  to  the  Crown.  And 
in  consequence  of  this  contention,  an  agreement  was  entered  into  between  the 
Company  and  the  public,  that  the  territorial  acquisitions  and  revenue* 
lately  acquired  in  the  East  Indies  should  remain  in  the  possession  of  the 
Company,  and  their  successors  during  the  term  therein  mentioned;  an  agree- 
ment which  was  carried  into  effect  by  the  Statute  7  Geo.  3,  c.  57.  The  term 
therein  mentioned  was  afterwards  enlarged,  and  the  possession  and  govern- 
ment of  the  territorial  acquisitions  continued  in  the  said  united  Company 
by  subsequent  acts  of  the  legislature,  down-  to  the  present  time ;  without 
prejudice,  however,  as  declared  by  the  preamble  to  the  Statute  of  the 
53  Geo.  3,  c.  155,  "  to  the  undoubted  Sovereignty  of  the  Crown  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  in  and  over  the  same,  or  to  any  claim 
of  the  said  united  Company,  to  any  rights,  franchise,  or  immunities." 

Upon  this  legislative  authority,  subject,  however,  to  such  control  of  the 
crown  as  is  provided  by  several  Statutes,  does  the  right  of  the  Company  to 
the  possession  and  government  of  the  territories  acquired  in  the  East  Indies 
depend  ;  and  from  the  same  legislative  authority,  without  referring  to  many 
express  provisions  in  subsequent  Statutes,  it  is  manifest  that  the  East  India 
Company  have  been  invested  with  powers  and  privileges  of  a  two  fold  nature, 
perfectly  distinct  from  each  other ;  namely,  powers  to  carry  on  trade  as  mer- 
chants, and  (subject  only  to  the  prerogative  of  the  Crown,  to  be  exercised 
by  the  board  of  commissioners  for  the  affaire  of  India)  power  to  acquire  and 
retain  and  govern  territory,  to  raise  and  maintain  armed  forces  by  sea  and 
land,  and  to  make  peace  or  war  with  the  native  powers  of  India. 

Now,  upon  the  first  view  of  the  resolution  to  allow  this  pension,  it  is  ob- 
vious that  it  could  have  no  connexion  whatever  with  the  condition  or 
powers  of  the  Company,  as  a  trading  community ;  and  consequently,  that  the 
exception  which  has  been  established,  as  to  contracts  entered  into  by  corpo- 
rations, instituted  for  the  purposes  of  trade,  in  matters  relating  to  trade,  of 
daily  occurrence  and  slight  importance,  cannot,  upon  any  reasonable  con- 
struction, be  held  to  comprehend  it  If  this  .allowance  of  a  retiring  pension 
is  to  be  considered  as  a  contract,  in  the  legal  sense  of  that  word,  it  was  a  con- 
tract made  by  the  Company  in  its  political  character  as  governors,  not  in  their 
trading  character  as  merchants;  it  related  to  the  territorial  and  political 
branch,  as  distinguished  from  the  commercial  branch  of  the  company's  aflairs, 
(see  53  Geo.  3,  c.  1 55,  s.  64),  and  all  payments  under  it  would  be  charge- 
able upon  the  territorial  revenues  only,  (see  3  &  4  Will.  4,  c.  85,  s.  9). 
The  resolution,  however,  is  a  general  regulation,  affecting  the  whole  of  the  army, 
not  a  separate  contract  with  any  individual  officer;  and  although  it  may 
differ,  in  some  particulars,  from  a  grant  of  half-pay  by  the  Crown  to  the 
officers  of  the  army  or  navy,  upon  their  retirement  from  actual  service,  yet  it 
bears  a  much  stronger  analogy  to  it  in  the  mode  of  its  being  granted,  and  in 
the  consequences  attending  it,  than  to  any  contract.     Now  it  is  clear  that  no 
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action  could  be  supported  against  any  one  to  recover  the  arrears  of  half-pay  Common  PUtu. 
granted  by  the  Crown,  at  least,  unless  the  money  had  been  specifically 
appropriated  by  the  government,  and  placed  in  the  hands  of  the  paymaster  or 
agent,  to  the  account  of  the  particular  officer ;  and  there  is  no  ground  upon 
general  principle  to  hold  that  an  action  could  be  maintained  against  any  one, 
unless  under  the  same  circumstances,  in  the  present  case. 

It  was,  indeed,  strongly  argued  at  the  bar,  that  as  the  resolution  under 
which  the  retiring  pensions  are  paid  has  been  sanctioned  by  the  commis- 
sioners for  the  affairs  of  India,  it  has,  by  such  approval,  become  obligatory  on 
the  Company,  and  in  the  nature  of  a  contract ;  but  we  think  there  is  no 
ground  for  giving  such  operation  to  the  act.  The  object  of  the  Statute 
(33  G$o.  3,  c  53)  was  that  of  creating  a  board  of  commissioners  to  super- 
intend, direct  and  control  the  acts,  operations  and  concerns  relating  to  the 
civil  and  military  government,  or  revenues  of  the  company's  territories  and 
acquisitions  in  the  East  Indie*  ;  to  make  the  approval  of  the  board  essential 
before  instructions  are  sent  out,  but  not  to  give  additional  force  or  legal 
obligation  to  the  resolution  itself,  beyond  that  which  it  originally  possessed. 

The  grant  in  question,  therefore,  appears  to  us  to  range  itself  under  that 
class  of  obligations  which  is  described  by  jurists  as  imperfect  obligations ; 
obligations  which  want  the  "  vinculum  Juris"  although  binding  in  moral 
equity  and  conscience ;  to  be  a  grant  which  the  East  India  Company  as 
governors,  are  bound  in  faro  conscientia  to  make  good,  but  of  which  the 
performance  is  to  be  sought  for  by  petition,  memorial  or  remonstrance,  not 
by  action  in  a  Court  of  law. 

Many  grounds  of  inexpediency,  in  allowing  a  claim  of  the  present  des- 
cription to  be  recoverable  in  a  Court  of  law,  readily  suggest  themselves.  If 
the  retired  pension  which  is  given  for  former  services  can  be  recovered  by 
action,  why  should  not  the  pay  and  allowances  for  actual  service  be  equally 
so  during  their  continuance  ?  And  yet  how  frequently  is  it  not  only  expe- 
dient, but  absolutely  necessary,  that  military  pay  should  be  suspended  and 
kept  in  arrear  beyond  the  dey  when  it  becomes  due,  and  until  the  service,  in 
respect  of  which  it  is  earned,  has  been  entirely  completed  ?  Not  to  mention 
the  expence  and  inconvenience  which  must  arise,  if  a  suit  might  be  instituted 
by  each  individual  officer,  and  the  prejudice  which  such  litigation  would 
Becessarily  occasion  to  the  military  service.  But  if  the  allowance  of  this 
pension  will  furnish  a  ground  of  action  against  the  company,  no  legal  dis- 
tinction can  be  assigned  why  the  grant  of  the  pay  during  actual  service, 
which  is  authorized  by  general  orders,  founded  on  resolutions  of  the  directors, 
and  confirmed  in  the  same  manner  by  the  board  of  commissioners,  should 
not  be  equally  the  ground  of  an  action  of  law. 

It  is  enough,  however,  to  say,  that  though  the  Company  undoubtedly 
might,  if  they  had  thought  proper,  have  made  a  grant  under  their  common 
seal,  for  the  payment  of  this  pension,  by  which  they  would  have  rendered 
themselves  liable  to  an  action  in  a  Court  of  law,  yet  they  have  not  done  so ; 
and  it  appears  to  us,  that  this  grant,  not  under  seal,  does  not  fall  within  the 
reason  or  principle  of  the  exception  which  has  been  above  adverted  to ;  and, 
consequently,  that  it  must  be  governed  by  the  general  rule  of  law,  that  a 
corporation  aggregate  cannot  be  sued  upon  a  contract  not  being  under  their 
common  seal. 
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We,  therefore,  think  the  bankrupt  himself  could  not  have  had  a  right  of 
action  against  the  Company  ;  and  that,  consequently,  no  such  right  has 
passed  to  his  assignees,  and,  therefore,  we  give  judgment  of  nonsuit. 

Judgment  for  the  defendants. 


One  of  the 
commissioners 
to  take  the  ac- 
knowledgment 
of  a  married 
woman,  resi- 
dent at  Winds, 
in  America,  was 
described  as 
"  Judge  ATR." 
In  his  affidavit 
he  signed 
himself  "  S. 
jM\R.,  banis- 
ter;" and  the 
affidavit  was 
taken  before  a 
notary  public: 
—-Held]  suffici- 
ent, upon  an 
affidavit  that 
judges  fre- 
quently prac- 
tised at  the 
bar  there,  and 
that  notaries 
public  were 
authorised  to 
take  affidavits. 


Ex  parte  Mary  Ann  Mann. 

JD  ANDREWS,  Q.  C,  on  a  former  day  applied  to  enrol  the  acknowledg- 
ment of  the  execution  of  a  deed  by  a  married  woman,  resident  at 
Illinois,  in  America.  The  officer  of  the  Court  had  objected  to  file  the  certifi- 
cate under  3  &  4  W.  4,  c.  74,  s.  85  (a),  on  the  ground  that  the  commission 
was  directed  to  "  Judge  M' Roberts  "  as  one  of  the  commissioners ;  but  in  his 
affidavit  the  commissioner  signed  himself,  "  Samuel  3f  Roberts,  barrister," 
there  being  no  affidavit  of  the  identity  of  Samuel  M  Roberts  and  Judge 
M  Roberts;  and  also  that  the  affidavits  verifying  the  certificate  were  sworn 
before  a  notary  public,  though  it  did  not  conclusively  appear  that  notaries  public 
were  the  proper  persons  to  take  affidavits.  He  contended  that  the  identity 
of  Samuel  M1  Roberts  and  Judge  M  Roberts,  sufficiently  appeared  from  the 
recital  in  the  certificate  that  the  persons  signing  it  were  the  persons  to  whom 
the  commission  was  directed  ;  and  that  the  Court  would  receive  the  affidavits 
taken  before  a  public  functionary,  it  not  appearing  that  any  other  description 
of  persons  were  authorized  to  take  affidavits  in  America.  He  cited  Dom- 
vill,  dem.  Kinderley  tenant,  Collier  vouchee  (b),  Lovibond  v.  Morshead  (c). 

Tindal,  C.  J. — Surely  an  affidavit  of  these  facts  might  be  obtained  from 
commercial  persons,  resident  in  England.  We  should  be  strict  in  acting 
upon  this  Statute.    You  had  better  come  again. 

Andrews  now  renewed  his  application,  having  procured  an  affidavit  made 
by  a  person  in  the  office  of  the  American  minister,  that  he  had  no  doubt  of 
the  indentity  of  Samuel  M*  Roberts  and  Judge  M  Roberts;  and  that  it  is 
usual  in  America  for  judges  to  practise  at  the  bar,  aod  that  notaries  public 
were  the  proper  persons  to  take  affidavits ;  and  therefore  the  Court  granted 
the  order. 


(a)  Enacting,  That  "  every  certifi- 
cate of  the  taking  of  an  acknowledg- 
ment by  a  married  woman,  together 
with  an  affidavit  verifying  the  same, 
shall  be  lodged  with  some  officer  of  the 
Common  Pleas,  and  such  officer  shall 


examine  the  certificate,  and  see  that  it 
is  duly  signed  and  duly  verified  by 
affidavit" 

(6)  3  Taun.  275. 

(c)  2  N.  B.  57. 
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Cardrn  v.  The  General  Cemetery  Company. 

J\EBT:  for  that  whereas  before  the  passing  of  a  certain  Act  of  Parliament, 
passed  in  the  2d  and  3d  William  the  fourth,  entitled  '*  an  Act  for  establish- 
ing a  General  Cemetery /for  the  interment  of  the  dead  in  the  neighbourhood  of  the 
metropolis  "  to  wit,  on  the  1st  July,  1832,  the  plaintiff  bestowed  his  work  and 
labour  of  great  value,  to  wit,&c.,  and  paid,  laid  out,  and  expended  divers  sums 
of  money,  to  wit,  &c.,  in  and  about  the  applying  for,  obtaining  and  passing  the 
raid  Act  of  Parliament,  and  in  and  about  divers  other  matters  and  things,  and 
expences  preparatory  and  relating  thereto.  And  whereas  after  the  passing  of 
the  wiid  Act  of  Parliament,  to  wit,  on  the  1 2th  July,  1832,  and  on  divers  other 
days  and  times  between  the  last  mentioned  day,  and  the  commencement  of 
the  suit,  the  said  General  Cemetery  Company,  by  virtue  of  the  said  Act  of 
Parliament,  and  of  powers  and  provisoes  therein  contained  in  that  behalf, 
raised  and  received  divers  sums  of  money  to  a  large  amount,  to  wit,  Ac.,  out 
of  which  the  said  company  might  and  ought  to  have  paid  the  plaintiff  the 
said  sums  of  money.  And  thereupon  it  became,  and  was  the  duty  of  the  said 
General  Cemetery  Company,  out  of  the  sums  so  received,  to  pay  the  plaintiff 
the  said  several  sums  of,  &a,  yet  the  said  General  Cemetery  Company  did  not 
in  the  first  place  lay  out  and  apply,  nor  have  since  (although  often  requested) 
in  any  manner  laid  out  or  applied  the  said  sums  of  money  so  raised  and 
received  as  aforesaid,  or  any  part  thereof,  towards  paying  or  discharging  the 
said  sums  so  due  and  owing  to  the  plaintiff  as  aforesaid,  whereby,  &c. 

Second  plea  ;  that  the  plaintiff  bestowed  his  work  and  labour,  and  paid,  laid 
out  and  expended  the  monies  in  and  about  the  applying  for  and  obtaining,  &c., 
the  said  Act  of  Parliament,  and  in  and  about  the  other  matters,  Ac.,  in  the  de- 
claration mentioned,  voluntarily  and  of  his  own  accord,  without  the  request  of 
any  person  whatsoever,  and  without  any  contract  or  agreement,  expressed  or 
implied,  with  any  person  whatsoever,  for  the  payment  of  any  money  for  the 
said  work  and  labour,  or  the  repayment  of  the  said  monies  so  paid,  laid  out 
and  expended  as  aforesaid,  or  any  of  them.     Verification. 

Third  Plea  ;  that  no  account  or  particulars  of  the  said  work  and  labour  so 
alleged  to  have  been  bestowed  by  the  plaintiff,  and  of  the  monies  so  alleged 
to  have  been  paid,  &c.,  as  in  the  declaration  mentioned,  with  dates  and 
other  necessary  particulars,  vouchers,  receipts  and  documents  relating 
thereto,  was  made  and  delivered  to  the  company  or  the  directors  thereof,  or 
the  officers  of  the  company  on  their  behalf,  at  any  time  before  the  commence- 
ment of  the  suit,  in  order  that  the  same  might  be  examined  by  the  said 
company,  or  the  directors  or  auditors  thereof,  &c.     Verification. 

Demurrer  to  second  plea. — That  it  is  not  thereby  shewn  that  there 
was  or  were  any  person  or  persons  with  whom  the  plaintiff  might  have  con- 
tracted for  the  work  and  labour  in  the  declaration  mentioned,  or  for  the  pay- 
ment of  any  money  to  the  plaintiff  for  the  price,  &c.v  of  such  work  and 
labour,  or  the  repayment,  Ac.,  nor  that  the  plaintiff  was  not  the  sole  person 
who  applied  for  and  obtained  the  Act  of  Parliament,  and  incurred  the  ex- 
pences, Ac.,  in  the  declaration  mentioned.    That  the  words  "  voluntarily  and 

?ou  i.  2  m 


Common  Pfeu. 

Jon.  11. 
An  Act  of 
Parliament,  in- 
corporating a 
public  com- 
pany, directed 
that  the  cost* 
of  procuring 
the  Act  should 
be  paid  out  of 
the  lint  moniei 
to  be  raised 
under  it : — 

that  a  party 
who  had 
assisted  in 
procuring  the 
Act,  might  aue 
the  company 
for  remunera- 
tion, without 
•hewing  any 
retainer  or  em- 
ployment ; — 

Secondly, 
that  the  plain- 
tiff need  not 
expressly 
allejge  that  his 
services  were 
of  any  value  to 
the  defendants, 
as  they  had 
adopted  the 
Act  of  Parlia- 
ment procured 
by  him ; — 

Thirdly,  that 
an  allegation 
thatthedefend- 
anta  had  re- 
ceived monies, 
out  of  which 
they  might 
hare  paid 
the  plain- 
tiff, was  suffi- 
cient upon 
general  (though 
it  might  not 
hare  been  on 
special)  de- 
murrer;— 

Fourthly,  that 
dfttwasajpco* 
per  form  ox 
action. 

8embU.CoM 
also  would 
hare  lain. 
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Common  Pleat.  We,  therefore,  think  the  bankrupt  himself  could  not  have  had  a  right  of 
action  against  the  Company  ;  and  that,  consequently,  no  such  right  has 
passed  to  his  assignees,  and,  therefore,  we  give  judgment  of  nonsuit. 

Judgment  for  the  defendants. 


One  of  the 
commissioners 
to  take  the  ac- 
knowledgment 
of  a  married 
woman,  resi- 
dent at  IUUuii, 
in  America,  was 
described  as 
«  Judge  MR.99 
In  his  sffidarit 
he  signed 
himself  "  & 
jM\R.,  barris- 
ter;" and  the 
affidavit  was 
taken  before  a 
notary  public : 
— Held]  suffici- 
ent, upon  an 
affidavit  that 
judges  fre- 
quently prac- 
tised at  the 
bar  there,  and 
that  notaries 
public  were 
authorised  to 
take  affidavits. 


Ex  parte  Mary  Ann  Mann. 

JD  ANDREWS,  Q.  C,  on  a  former  day  applied  to  enrol  the  acknowledg- 
ment of  the  execution  of  a  deed  by  a  married  woman,  resident  at 
Illinois,  in  America.  The  officer  of  the  Court  had  objected  to  file  the  certifi- 
cate  under  3  &  4  W.  4,  c.  74,  s.  85  (a),  on  the  ground  that  the  commission 
was  directed  to  "  Judge  Af  Roberts"  as  one  of  the  commissioners ;  but  in  his 
affidavit  the  commissioner  signed  himself,  "  Samuel  3f  Roberts,  barrister," 
there  being  no  affidavit  of  the  identity  of  Samuel  M  Roberts  and  Judge 
M  Roberts;  and  also  that  the  affidavits  verifying  the  certificate  were  sworn 
before  a  notary  public,  though  it  did  not  conclusively  appear  that  notaries  public 
were  the  proper  persons  to  take  affidavits.  He  contended  that  the  identity 
of  Samuel  M1  Roberts  and  Judge  M 'Roberts,  sufficiently  appeared  from  the 
recital  in  the  certificate  that  the  persons  signing  it  were  the  persons  to  whom 
the  commission  was  directed  ;  and  that  the  Court  would  receive  the  affidavits 
taken  before  a  public  functionary,  it  not  appearing  that  any  other  description 
of  persons  were  authorized  to  take  affidavits  in  America.  He  cited  Dom- 
trill,  dem.  Kinderley  tenant,  Collier  vouchee  (b),  Lovibond  v.  Mors head  (c). 

Tindal,  C.  J. — Surely  an  affidavit  of  these  facts  might  be  obtained  from 
commercial  persons,  resident  in  England.  We  should  be  strict  in  acting 
upon  this  Statute.    You  had  better  come  again. 

Andrews  now  renewed  his  application,  having  procured  an  affidavit  made 
by  a  person  in  the  office  of  the  American  minister,  that  he  had  no  doubt  of 
the  indentity  of  Samuel  M*  Roberts  and  Judge  M1  Roberts ;  and  that  it  is 
usual  in  America  for  judges  to  practise  at  the  bar,  and  that  notaries  public 
were  the  proper  persons  to  take  affidavits ;  and  therefore  the  Court  granted 
the  order. 


(a)  Enacting,  That  "  every  certifi- 
cate of  the  taking  of  an  acknowledg- 
ment by  a  married  woman,  together 
with  an  affidavit  verifying  the  game, 
shall  be  lodged  with  some  officer  of  the 
Common  Pleas,  and  such  officer  shall 


examine  the  certificate,  and  see  that  it 
is  duly  signed  and  duly  verified  by 
affidavit " 


b)  3  Twin.  275. 
2  N.  B.  57. 


(b) 

w 
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Cardrn  v.  The  Gbnbral  Cemetery  Company.  cwp^i. 

Jam,  11. 
W\EBT:  for  thai  whereas  before  the  passing  of  a  certain  Act  of  Parliament,   An  Act  of 

passedinthe2dand3dmV/wf»thefourthfentiUed'-anActfore8tabli8h-  ^SS^g^ 
ing  a  General  Cemetery,  for  the  interment  of  the  dead  in  the  neighbourhood  of  the  public  coin- 
metropolis  "  to  wit,  on  the  1st  July,  1832,  the  plaintiff  bestowed  his  work  and  tha/the'costo 
labour  of  great  value,  to  wit,  &c.,  and  paid,  laid  out,  and  expended  divers  sums  ?h ^A^Tsh*  \a 
of  money,  to  wit,  Ac.,  in  and  about  the  applying  for,  obtaining  and  passing  the  be  pud  out  of 
said  Act  of  Parliament,  and  in  and  about  divers  other  matters  and  things,  and  £be^ari"" 
expences  preparatory  and  relating  thereto.    And  whereas  after  the  passing  of  under  it:— 
the  said  Act  of  Parliament,  to  wit,  on  the  1 2th  July,  1832,  and  on  divers  other  thrttpartj?' 
days  and  times  between  the  last  mentioned  day,  and  the  commencement  of  wh?  ^. 
the  suit,  the  said  General  Cemetery  Company,  by  virtue  of  the  said  Act  of  procuring  the 
Parliament,  and  of  powers  and  provisoes  therein  contained  in  that  behalf,  ^c0^8     ue 
raised  and  received  divers  sums  of  money  to  a  large  amount,  to  wit,  &e,  out  for  remunera- 
of  which  the  said  company  might  and  ought  to  have  paid  the  plaintiff  the  {fc^  any* 
said  sums  of  money.    And  thereupon  it  became,  and  was  the  duty  of  the  said  retainer  or  em- 
General  Cemetery  Company,  out  of  the  sums  so  received,  to  pay  the  plaintiff  P  °^2uyT 
the  said  several  sums  of,  &c,  yet  the  said  General  Cemetery  Company  did  not  JjjJ*  JJ5?  pl\in" 
in  the  first  place  lay  out  and  apply,  nor  have  since  (although  often  requested)  expreealy 
in  any  manner  laid  out  or  applied  the  said  sums  of  money  so  raised  and  ^^c^were* 
received  as  aforesaid,  or  any  part  thereof,  towards  paying  or  discharging  the  of  any  value  to 
said  sums  so  due  and  owing  to  the  plaintiff  as  aforesaid,  whereby,  &c.  M  they  had     ' 
Second  plea  ;  that  the  plaintiff  bestowed  his  work  and  labour,  and  paid,  laid  ^^fParU  - 
out  and  expended  the  monies  iu  and  about  the  applying  for  and  obtaining,  &c.,  mem  procured 
the  said  Act  of  Parliament,  and  in  and  about  the  other  matters,  &c.,  in  the  de-  %%fauT\hat 
claration  mentioned,  voluntarily  and  of  his  own  accord,  without  the  request  of  *n  allegation 

u  -                     ,      .A,       A                  .       4                          A            ^       ,  thatthedefend- 
any  person  whatsoever,  and  without  any  contract  or  agreement,  expressed  or  ante  had  re- 
implied,  with  any  person  whatsoever,  for  the  payment  of  any  money  for  the  J^JjJ  ^h*9 
said  work  and  labour,  or  the  repayment  of  the  said  monies  so  paid,  laid  out  they  might 
and  expended  as  aforesaid,  or  any  of  them.     Verification.  the  plain- 

Tkird  Plea  ;  that  no  account  or  particulars  of  the  said  work  and  labour  so  H^  "*•  8uffi- 

aileged  to  have  been  bestowed  by  the  plaintiff,  and  of  the  monies  so  alleged  raik^^though 

to  have  been  paid,  &c,  as  in  the  declaration  mentioned,  with  dates  and  *tmightno* 

.  i  ,  nave  been  on 

other  necessary   particulars,  vouchers,   receipts    and  documents  relating   special)  de- 
thereto,  was  made  and  delivered  to  the  company  or  the  directors  thereof,  or   "i^ajl  that 
the  officers  of  the  company  on  their  behalf,  at  any  time  before  the  commence-   «W  "**  *  Fo- 
ment of  the  suit,  in  order  that  the  same  might  be  examined  by  the  said    action?0  ° 
company,  or  the  directors  or  auditors  thereof,  &c.     Verification.  toF^vlfc0" 

Demurrer  to  eecond  plea. — That  it  is  not  thereby  shewn  that  there  have  lain. 
was  or  were  any  person  or  persons  with  whom  the  plaintiff  might  have  con* 
traded  for  the  work  and  labour  in  the  declaration  mentioned,  or  for  the  pay* 
ment  of  any  money  to  the  plaintiff  for  the  price,  &c.v  of  such  work  and 
labour,  or  the  repayment,  Ac.,  nor  that  the  plaintiff  was  not  the  sole  person 
who  applied  for  and  obtained  the  Act  of  Parliament,  and  incurred  the  ex- 
penees, &c,  in  the  declaration  mentioned.    That  the  words  "  voluntarily  and 

vol.  i.  2  H 
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Common  Pleat, 

Cardbn 

c. 

The 

General 

Cemetery 

Company. 


of  his  own  accord,'9  are,  as  applied  to  the  matters  in  the  declaration  mentioned, 
words  of  doubtful  and  ambiguous  signification,  and  do  not  import  that  the 
said  plaintiff  had  rendered  his  services,  and  paid  and  expended  his  monies, 
gratuitously  ;  and  that  the  plea  does  not  traverse,  nor  confess  and  avoid  the 
cause  of  action,  in  this,  that  the  declaration  states  and  discloses  facts,  which,  if 
true,  raise  a  statutory  duty  in  the  company  to  pay  the  plaintiff  the  monies 
for  which  this  suit  has  been  commenced,  which  duty,  and  the  facts  from  which 
that  duty  arises,  the  second  plea  does  not  deny,  but  on  the  contrary,  con- 
fesses the  facts,  and  assumes  to  answer  them,  by  alleging  that  the  declara- 
tion is  defective  in  not  alleging  certain  circumstances  which  would  have  been 
necessary  to  have  been  set  forth  in  the  declaration,  had  the  plaintiff  rested 
his  suit  upon  any  contract  made  between  him  and  the  said  company,  or  any 
other  person  or  persons  :  Ac. 

Demurrer  to  third  plea. — That  it  amounts  to  a  negative  payment,  in  this, 
to  wit,  that  it  does  not  specifically  state  that  there  was  no  account  or  par- 
ticulars of  work  and  payments  delivered  ;  but  merely  states  that  no  account 
of  the  work  and  payments,  with  dates,  &c.,  was  delivered  to  the  company ; 
and  also  that  the  plea  has  two  intendments  ;  one,  that  no  account  was  ever 
delivered  by  the  plaintiff  to  the  company ;  the  other,  that  an  account  was  de- 
livered, but  an  account  defective  in  dates,  &c.  And  the  company  do  not  by 
the  plea  deny  or  confess  and  avoid  the  cause  of  action  in  this,  to  wit,  that  in 
opposition  to  the  statutory  duty  in  the  company  to  pay  the  monies,  &c,  dis- 
closed by  the  declaration,  the  plea  alleges  a  neglect  in  the  plaintiff  to  furnish 
them  with  a  certain  account,  with  which  he  was  not  obliged  to  furnish  them; 
and  the  particulars  of  which  they,  in  order  to  discharge  the  duty  imposed 
on  them  by  the  Statute,  were  bound  to  obtain  and  acquire  the  knowledge  of, 
and  to  have  acquired  from  the  plaintiff:  &c. 

The  case  was  argued  in  Trinity  Term. 


W.  H.  Watson,  for  the  plaintiff,  insisted  upon  the  causes  of  demurrer  to 
the  second  and  third  pleas.  The  Act  of  Parliament  in  question  (2  &  3  W.  4,  c. 
ex,)  after  reciting  that  it  would  be  of  great  public  advantage  if  a  general  ce- 
metery, on  an  extensive  scale,  were  established  in  an  open  situation  adjacent  to 
the  metropolis,  for  the  interment  of  the  dead,  under  certain  regulations  and 
restrictions ;  and  that  the  several  persons  thereinafter  named,  (including  the 
plaintiff)  were  willing  at  their  own  costs  and  charges  to  establish  such 
cemetery ;  constituted  them  a  body  corporate,  by  the  name  of  "  the  General 
Cemetery  Company ;"  and  by  sec.  20,  enacted  "  that  all  the  money  to  be 
raised  by  virtue  of  the  Act  should  be  laid  out  and  applied,  in  the  first  place, 
in  paying  and  discharging  all  costs  and  expences  incurred  in  applying  for, 
obtaining  and  passing  the  Act,  and  all  other  expences  preparatory  or  relating 
thereto,  and  the  remainder  of  the  money  should  be  applied  in  and  towards 
purchasing  lands,  &c,  and  making  and  maintaining  the  said  cemetery,  and 
other  works  by  the  Act  authorized  to  be  made,  and  in  otherwise  carrying 
the  Act  into  execution." 

The  pleas  in  question  admit  that  the  work  was  done  by  the  plaintiff,  and 
it  is  no  answer  to  his  claim  to  say  that  he  was  a  volunteer ;  there  is  nothing 
in  the  Act  to  make  the  delivery  of  particulars  a  condition  precedent  to  the 
plaintiff's  right  to  recover.  The  Act  having  imposed  the  duty  on  the  com- 
pany to  make  the  payments  claimed  by  the  plaintiff,  debt  is  the  proper 
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remedy ;  TUson  v.  Warwick  Gas  Light  Company  (a),  Fin.  Abr.  "Debt19  Cbmnon  Pleat.1 
(I.  2f)  Cam.  Dig.  "Action  on  Statute." 

Sir  W.  W.  Foliett,  Q.  C,  for  the  defendants. — As  to  the  second  plea ;  the 
20th  section  of  the  Act  does  not  give  any  right  of  remuneration  to  parties 
who  had  it  not  before,  and  clearly  the  plaintiff  could  not  before  the  Act  have 
claimed  payment  for  voluntary  services ;  the  Act  only  authorizes  the  com- 
pany to  administer  the  funds  in  a  particular  manner,  and  not  to  make  pay- 
ments to  a  mere  volunteer ;  if  they  may  pay  one,  they  may  pay  ten  thousand, 
to  the  utter  destruction  of  their  funds. 

It  may  be  admitted  that  the  third  plea  is  not  sustainable ;  but,  independently 
of  the  pleas,  the  action  will  not  lie ;  for  it  appears  by  the  recital  of  the  Act, 
that  the  plaintiff  himself  was  one  of  the  persons  who  were  willing  to  establish 
the  Cemetery  at  their  own  costs  and  expences,  and  he  is  a  member  of  the 
company  against  whom  the  action  is  brought. 

Then  the  declaration  itself  is  bad ;  for  first  it  does  not  allege  that  the 
plaintiff's  services  were  of  any  value  to  the  defendants;  secondly,  it  does  not 
allege  that  the  defendants  have  sufficient  funds  in  hand  to  pay  the  plaintiff; 
and  thirdly,  assuming  that  they  have  funds,  the  action  should  have  been  in 
case,  for  a  misapplication  of  those  funds,  and  not  in  debt ;  for  it  might  be  a 
breach  of  duty  on  the  part  of  the  directors,  but  would  not  give  rise  to  any 
debt  between  them  and  the  plaintiff  In  TUson  v.  Warwick  Go*  Light 
Company,  it  was  expressly  alleged  that  the  plaintiff  was  retained  and  em- 
ployed to  solicit  and  obtain  the  Act  of  Parliament. 

Watson,  in  reply. — It  is  not  open  to  the  defendants  to  take  these  objections 
to  the  declaration,  except  upon  special  demurrer,  Ttlson  v.  Warwick  Gas 
Light  Company,  Cans  v.  Chapman  (A).  But  it  is  not  material  (hat  the 
declaration  should  state  that  the  plaintiff's  services  were  of  value  to  the 
defendants;  it  does  allege  that  he  bestowed  his  labour  in  procuring  the 
Act ;  and  then  the  Act  confers  upon  him  his  right  of  remuneration  ,  secondly, 
the  declaration  alleges  that  the  defendants  have  received  money,  out  of 
which  they  might  and  ought  to  have  paid  the  plaintiff,  and  that  is  sufficient ; 
if  it  was  meant  to  say  that  the  defendants  had  received  no  money,  they  ought 
to  have  traversed  this  allegation ;  the  third  objection  has  been  previously 
disposed  of. 

Cur.  adv.  vnlt. 

Tindal,  C.  J. — The  whole  of  the  argument  in  this  case,  although  it  arose 
upon  a  special  demurrer  to  the  second  and  third  pleas  of  the  defendants,  has 
turned  upon  the  validity  of  the  declaration  ;  for  as  to  the  two  pleas  which 
are  demurred  to,  it  was  virtually  admitted  on  the  part  of  the  defendants 
that  they  are  not  sufficient  in  law. 

The  defendants  have  therefore  insisted  upon  various  objections  against  the 
right  of  the  plaintiff  to  recover  in  this  form  of  action,  as  appearing  upon  the 
declaration ;  and  the  question  is,  whether  any  of  those  objections  are  available 
in  law. 


(a)  4  B.  &  C.  962;  7  D.  &  R.  376. 


(!>)  2  H.  &  \V.  355;  5  A.  &  E.  647; 
1  N.  &  P.  104. 
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Common  PUat.  The  first  objection  which  has  been  raised  is,  that  as  the  plaintiff  had  no  legal 
claim  against  any  one  before  the  passing  of  the  Act  for  his  labour  and  expellees, 
the  same  having  been  bestowed  and  incurred  without  any  request  from  any 
one,  and  therefore,  as  it  is  contended,  gratuitously,  so  the  Act  never  intended 
to  give  him  a  claim  against  the  defendants,  which  be  had  not  before  against 
some  individual.  But  looking  at  the  20th  sec.  of  the  Statute,  under  which 
the  defendants  were  incorporated,  we  think  the  labour  and  expences  des- 
cribed in  the  declaration  are  precisely  those  which  are  intended  by  the  20th 
sec.  of  the  Act,  to  be  paid  and  discharged  out  of  the  first  monies  which  shall 
be  raised  by  the  company  by  virtue  of  such  Act.  The  Act  probably  con- 
templated the  difficulty  which  would  arise  from  many  of  the  expences 
being  necessarily  incurred,  and  much  care  and  labour  necessarily  bestowed, 
before  the  company  were  incorporated ;  and  consequently  at  a  time  when 
there  could  be  no  privity  of  contract  between  the  party  who  had  so  expended 
his  money  and  bestowed  his  labour,  and  the  company ;  and  therefore  ex- 
pressly directs  that  all  the  money  to  be  raised  by  the  company  by  virtue  of 
the  Act,  shall  be  laid  out  and  applied,  in  the  first  place,  in  paying  and  dis- 
charging all  costs  and  expences  incurred  in  applying  for  and  obtaining  and 
passing  the  Act,  and  all  other  expences  preparatory  or  relating  thereto.  It 
seems  therefore  to  us,  that  the  very  object  of  the  clause  was  to  give  a  remedy 
to  the  plaintiff  where  he  had  none  before ;  whether  or  not  by  an  action  of  debt, 
or  by  an  action  on  the  case,  forms  a  separate  and  distinct  ground  of  objec- 
tion. 

It  was  next  objected  that  it  does  not  appear  the  labour  and  expences  were 
of  any  value  to  the  defendants.  To  which  it  seems  a  sufficient  answer,  that 
the  declaration  alleges  it  to  be  labour  and  expence  incurred  in  procuring  the 
very  Act  of  Parliament  under  and  by  which  the  defendants  obtained  their 
incorporation ;  that  it  was  labour  bestowed  and  expence  incurred  by  the 
plaintiff,  which  the  individuals,  who  afterwards  became  the  company,  have 
adopted;  and  as  to  the  amount  in  value  of  such  labour  and  expenditure,  the 
jury  would  have  to  fix  that  by  their  verdict. 

It  was  next  objected,  on  the  part  of  the  defendants,  that  the  declaration 
does  not  state  that  the  defendants  had  any  money  in  their  hands  at  the  time 
the  plaintiff  demanded  his  debt,  or  at  all  events,  that  they  had  sufficient  in 
their  hands  to  satisfy  the  demand  of  the  plaintiff  And  if  this  objection  had 
been  made  the  ground  of  a  special  demurrer  to  the  declaration,  it  might, 
perhaps,  been  held  that  the  allegation  is  insufficient  for  that  purpose.  But 
the  declaration  does,  in  fact,  allege,  that  the  company,  after  the  passing  of  the 
Act,  "  under  and  by  virtue  of  the  Act,  did  receive  divers  sums  of  money, 
out  of  which  they  might,  and  ought  to,  have  paid  and  satisfied  the  plaintiff;*' 
and  we  think  this  amounts,  in  substance,  to  an  averment  that  the  company 
had  enough  to  satisfy  the  plaintiff's  demand,  and,  therefore,  is  sufficient  upon 
a  general  demurrer.  And  if,  in  fact,  the  company  had  never  received  money 
to  such  an  amount,  as  that,  out  of  it,  they  might  have  paid  the  plaintiff's  de- 
mand, the  defendants  could  have  traversed  the  averment ;  or,  if  they  had 
received  sufficient,  but  had  expended  what  they  received,  in  satisfying  other 
claimants  who  came  equally  with  the  plaintiff  within  the  description  contained 
in  the  twentieth  section,  the  defendants  might  have  pleaded  this  special 
matter  as  an  answer  to  the  action. 

The  last,  and  which  appears  the  more  important  objection  to  the  declara- 
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tion  was,  that  the  action  was  misconceived;  for  that  if  any  action  is  main-  Common  PUa*. 
tainable,  it  ought  to  have  been  an  action  on  the  case,  for  the  misapplication  of 
the  funds  raised  by  the  Statute,  but  not  an  action  of  debt.  That  the  plaintiff 
might  have  maintained  an  action  on  the  case,  for  the  breach  of  duty  on  the 
part  of  the  defendants,  in  their  application  of  the  funds,  may,  perhaps,  be 
true ;  but,  we  think,  at  all  event*,  the  plaintiff  had  his  election  under  the 
circumstances  to  bring  case  or  debt.  The  present  declaration  does  not  ap- 
pear to  us  to  be  distinguishable,  in  substance,  from  that  in  Tilson  v.  War- 
wick Gae  Light  Company.  There  the  declaration  states  the  work  and 
labour  to  have  been  done  by  the  plaintiff,  "  on  behalf  of  certain  persons,  pro- 
jectors of  a  certain  undertaking  for  lighting  the  town  of  Warwick  with  gas;9' 
bat  who  those  projecters  were,  is  left  quite  uncertain ;  no  privity  whatever 
is  shewn  between  those  projectors  and  the  defendants  to  the  action.  In  this 
case,  the  declaration  alleges  the  work  and  labour  to  have  been  bestowed  by 
the  plaintiff  before  the  passing  of  the  Act,  without  stating  any  body  on 
whose  behalf  or  request  it  was  done ;  whether,  however,  it  was  performed 
without  a  request,  or  at  the  request  of  a  stranger,  seems  immaterial.  And  in 
both  the  cases  the  declarations  then  proceed  to  bring  the  plaintiff  within 
the  provision  of  each  respective  Statute,  directing  the  payment  of  his  demand 
to  be  made  out  of  the  first  monies  to  be  raised  under  each  Act  In  the  case 
referred  to,  it  was  said  by  Holroyd,  J.,  "  That  the  facts  stated  in  the  first 
count  were  sufficient  to  shew  that  the  defendants  were  under  a  legal  obliga- 
tion to  pay  the  money  to  the  plaintiff."1  And  further  he  adds,  that  "  the  Act 
of  Parliament  directed  that  the  costs  of  obtaining  the  bill  shall  be  paid  out  of 
the  first  monies  subscribed  under  the  Act.  When  the  money  so  subscribed 
came  to  the  possession  of  the  company,  they  became,  by  law,  liable  to  pay 
those  costs ;  and  the  amount  of  them  was  money  which  the  defendants  owed 
to,  and  unjustly  detained  from,  the  plaintiff."  We  concur  in  this  reasoning, 
and  think  it  gives  the  answer  to  the  last  objection. 
Upon  the  whole,  we  think  the  plaintiff  is  entitled  to  judgment 

Judgment  for  plaintiff 


Russell  v.  Yorke. 


Jam.ll 


^HE  plaintiff's  attorney,  in  September,  1837,  sent  in  his  bill,  not  signed,  as  Where  less 

required  by  Statute  2  Geo.  2,  c.  23,  s.  23  (a),  amounting  to  973/.  10*.  Sj^JJ"-1^ 

In  Auguet,  1838,  the  bill  was  referred  to  taxation,  when  the  plaintiff  entered  off  an  attorney's 

bill,  under  2  G. 
-     _    _  .   _  2,  c.  23,  s.  23, 

toe  Court  is  bound  to  exercise  their  discretion  as  to  allowing  the  attorney  the  coats  of  taxa- 
tion, according  to  the  reasonableness  of  the  bill. 


(a)  Enacting,  That  no  attorney  shall 
sue  for  his  fees  till  one  month  after  the 
delivery  of  a  sieved  bill,  "  and  upon 
application  of  the  party  chargeable  by 
such  bill,  and  upon  the  submission  of 
the  said  party  to  pay  the  whole  turn 
that,  upon  taxation  of  the  bill,  shall  ap- 
pear to  be  due,  to  the  attorney ,M  the 
judges  may  refer  the  bill  to  be  taxed 


without  any  money  being  brought  into 
Court  for  that  purpose ;  "  and  the 
Courts  are  authorized  to  award  the 
costs  of  such  taxation  to  be  paid  by 
the  parties,  according  to  the  event  of  the 
taxation  of  the  bill,  that  is  to  say,  if  the 
bill  taxed  be  less  by  a  sixth  part  than 
the  bill  delivered,  the  attorney  is  to  pay 
the  costs  of  the  taxation ;  but  if  it  shall 
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Common  Pleat,  imo  the  usual  undertaking  to  pay  what  should  be  found  due.     The  Master 
Russell       having  taxed  off  147/.  10*.  (being  15/.  odd  less  than  one-sixth  of  the  entire 
».  bill,) 

Humfrey,  last  Term,  obtained  a  rule  nisi  that  the  plaintiff  should  pay  the 
attorney  the  costs  of  the  taxation ;  upon  affidavits  stating  that  637/.  of  the 
bill  was  made  up  of  disbursements,  and  that,  of  the  sum  of  147/.  10*.  taxed 
off,  50/.  was  also  claimed  for  money  actually  disbursed,  and  that  a  large  por- 
tion of  the  residue  were  charges  for  journeys  to  and  from  London,  made  at 
the  desire  of  the  plaintiff  or  his  counsel. 

Wilde,  Serjt.,  shewed  cause. — First,  the  case  is  not  within  the  jurisdiction 
of  the  Court.  It  has  been  said,  that  the  Courts  have  no  direct  authority  to 
refer  an  attorney's  bill  to  taxation,  except  under  the  Statute  of  Geo.  2, 
Howard  v.  Groom  (o).  Perhaps  that  is  not  strictly  correct. — [Bosanquet, 
J. — The  judges  have  so  held  after  a  conference  together  (c).]— At  any  rate,  it 
is  clear  the  Court  has  no  authority  to  order  the  plaintiff  to  pay  the  attorney 
the  costs  of  taxation,  independently  of  the  Statute ;  and  the  Statute  not  hav- 
ing been  complied  with,  by  reason  of  the  non-delivery  of  a  signed  bill,  the 
Court  has  no  authority  to  interfere,  Gerard  v.  Arnold  (d).  Secondly, 
assuming  this  case  to  be  within  the  Statute,  it  is  discretionary  on  the  Court 
to  allow  the  costs  of  taxation,  Elwood  v.  Pearce  (e) ;  and  they  will  not  do  so 
where  the  charges  are  unreasonable,  as  in  this  case.  (He  then  argued  upon 
various  items  of  the  bill  to  show  their  unreasonableness.) 

Humfrey,  in  support  of  the  rule. — First,  this  case  is  within  the  Statute ; 
it  is  clear  the  parties,  notwithstanding  the  non-delivery  of  the  signed  bilf,  in- 
tended to  act  upon  the  Statute,  as  the  plaintiff  entered  into  the  submission 
to  pay  what  should  be  found  due,  <es  thereby  required.  Secondly,  as  less 
than  one-sixth  has  been  taxed  off  the  bill,  the  Court  will,  as  a  matter  of 
course,  order  the  client  to  pay  the  costs  of  taxation ;  it  was  so  held  in  Miles  v. 
Revett  (/),  where  Taunton,  J.,  said,  "  I  believe  the  provision  of  the  Statute 
has  always  been  considered  reciprocal.  If  more  than  one-sixth  is  taken  off, 
the  attorney  pays  the  bill ;  if  less,  the  client91 

Tindal,  C.  J.— If  this  case  is  within  the  Statute  of  Geo.  2,  as  the  counsel 
for  the  attorney  contends,  it  appears  to  me  we  are  bound  to  look  into  the  rea- 
sonableness of  his  bill  under  the  express  words  of  the  23d  section ;  and  it 
was  so  held  in  Baker  v.  Wills  or  Mills  (jo),  where  the  Court  discharged  a 
rule  for  allowing  the  attorney  the  costs  of  taxation,  although  less  than  one 
sixth  had  been  taxed  off.  I  cannot  see  how  Miles  v.  Revett  can  be  reconciled 
with  the  Statute ;  it  looks  almost  like  repealing  it ;  and  I  think  we  should  be 
shrinking  from  our  duty  if  we  did  not  in  this  case  exercise  our  discretion  in 

not  be  less,  the  Court,  in  their  discre-  (</)  1  Horn  &  Hurls.  18 ;  6  D.  P.  €. 

tion9  shall  charge  the  attorney  or  client,  336. 

tit  regard  to  the  reasonableness  or  un-         (e)  3  Bing.  83;  1  Mo.  &  Sc.  159 ;  1 

reasonableness  of  such  bill."  D.  P.  O.  251. 

(b)  1  Har.  &  Wol.  355 ;  4  D.  P.  C.         (/)  3  N.  &  M.  767;  1  A.&  E. 85a 
21.  {g)  2  C.  &  M.  415;  2  D.  P.  C.  381 

(c)  But  see  ante,  p.  265,  n.  («). 
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examining  the  reasonableness  of  the  charges,  and  refusing  to  allow  the  attor- 
ney his  costs,  if  we  think  those  charges  unreasonable.  Now,  upon  looking 
into  the  bill,  there  can  be  no  doubt  that  several  of  the  items  taxed  off  were 
highly  unreasonable ;  and,  therefore,  this  rule  must  be  discharged. 

The  other  judges  concurring, 

Rule  discharged. 


Waters  v.  The  Earl  of  Thanet.  j<m.  28. 

rpHE  first  count  in  the  declaration  was  on  a  bill  of  exchange,  drawn  by  the  There  is  no 

defendant,  indorsed  by  him  to  /.  Tabe,  and  by  /.  T.  to  the  plaintiff.  ^eJCp,£" 
The  defendant  had  obtained  a  rule  to  plead  (inter  alia);  first,  that  the  de-  that  defendant 
fendant  did  not  draw  the  bill ;  and,  secondly,  that  he  did  not  indorse  it  a  hilugene^86 
(There  were  other  pleadings  immaterial  to  the  question  before  the  Court.)  JJ11*)*  *r!|one 
The  second  plea,  as  delivered  by  the  defendant,  was,  that  he  did  not  indorse  indorse  it  to  A. 
the  bill  to  /  T.  modo  etformd  ;  whereupon  i£S£JT 


Bayley  applied  for  a  rule,  calling  on  the  defendant  to  make  his  second  plea 
conformable  to  the  rule  to  plead.  He  produced  affidavits,  showing  that  the 
matter  had  been  several  times  before  a  judge  at  Chambers,  who  ultimately 
referred  the  parties  to  the  Court ;  that  the  defendant  had  pressed  for  leave 
to  traverse  the  indorsement  by  Tabe,  which  had  been  opposed  on  the  score  of 
the  difficulty  it  would  place  the  plaintiff  under,  if  he  should  not  be  able  to 
find  Tabe  to  give  evidence ;  and  leave  so  to  plead  was  accordingly  refused. 
He  contended  the  plea,  as  delivered,  was  double,  or,  at  all  events,  contained 
a  negative  payment ;  for  if  it  could  only  be  proved  by  shewing  an  indorse- 
ment to  Tabe,  it  would  have  the  same  effect  as  traversing  his  indorsement. — 
[Boeanquet,  J. — Does  not  the  plea  admit  the  indorsement  by  Tabe  7] — 
There  may  be  a  doubt  whether  the  plaintiff  would  prove  the  affirmative, 
merely  by  shewing  the  defendant's  hand-writing. — [Boeanquet,  J. — Is  the 
indorsement  in  blank!] — Yes;  and  there  is  no  intermediate  indorser;  but 
Mill  the  defendant  might  contend  we  had  not  proved  the  whole  issue. — 
[Vaughan,  J. — A  blank  indorsement  is  a  general  indorsement  to  any  one  into 
whose  hands  the  bill  may  come. — Tindal,  C.  J. — Suppose  the  traverse  were 
general,  that  the  defendant  did  not  indorse  the  bill  modo  et  forma] — It 
would  be  sufficient  if  the  plea  were  in  that  form. — [Tindal,  C.  J.— I  confess 
my  mind  is  not  fine  enough  to  see  the  distinction. 

Per  Curiam; 

Rule  refused. 
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Common  Pleas.  KlBBLEWHITB   V     REYNOLDS    and    GREEN. 

Jan.  30. 

In  covenant  fur  PJOVENANT  for  breaches  of  an  agreement  for  a  lease.     On  the  24th  May, 
Immntfo?  1837'  an  api**"11"*  ***  entered  for  both  the  defendants ;  on  the 26th, 

alease,  where,  the  declaration  was  delivered  to  the  defendant  Green  ;  on  the  23d  June,  pleas 

tiff™  del»y  in""  were  delivered,  and  1*.  was  paid  into  Court  in  satisfaction  of  the  damages 

in^u^hi?  sustained  by  the  plaintiff,  in  respect  of  the  breaches  of  the  covenants.     No 

reason  to  con-  further  step  was  taken  in  the  action  till  the  9th  January,  1839,  when  the  de- 

abMdoned*Uie  ^enc^ant8  were  served  with  notice  of  the  plaintiff's  intention  to  proceed.     In 

action,  the  the  meantime  (in  May,  1838.)  the  defendant,  Reynold*,  had  become  bank* 

o^e^f  the  d^  ™pt»  and  had  obtained  his  certificate  (in  the  following  October) 

fendanta  to 
plead  hit  bank- 
ruptcy and  cer-       Knowlee,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi  that  the  de- 

a^£lou%tu-  fendant  Reynolds  should  be  at  liberty  to  plead  his  bankruptcy  and  certificate, 

«"«»» without  puit  darrein  continuance,  in  bar  of  the  further  maintenance  of  the 

the  matter  of  against  him,  without  producing  an  affidavit  that  the  matter  of  the  plea 

witluneiTt88  witnin  oiSht  ^y* of  pleading  the  8amef a8  required  by  R.  H.  4  W. 4,  (Plead- 

days  previ-  ing  Rules)  I.  2  (a).    He  produced  an  affidavit,  stating  the  above  facto ;  and 

aubed^jL  that  m  consequence  of  the  length  of  time  that  had  elapsed,  the  defendants  had 

tt,  4  W.4,  concluded  that  the  plaintiff  did  not  intend  further  to  prosecute  the  action; 

Rules)1?  2.  and  that  they  believed  the  plaintiff's  attornies  were  cognizant  of  the  bank- 
ruptcy of  the  defendant  Reynold*. 

W.  //.  Watson,  shewed  cause. — The  Court  ought  to  be  satisfied  that  the 
plea  is  one  that  can,  in  law,  be  pleaded.  The  affidavits  do  not  state  that  the 
cause  of  action  could  have  been  proved  under  the  fiat;  and  the  record  shews 
that  it  is  for  unliquidated  damages. 

Per  Curiam. — The  Court  cannot  refuse  what  is  prayed  for,  unless  it  be 
clearly  shewn  that  the  proposed  plea  cannot  be  pleaded. 

Rule  absolute,  on  payment  of  costs. 

(a)  Providing  "  That  no  such  plea  within  eight  days  next  before  the  plead- 

(putt  darrein  continuance)  shall    be  ingof  such  plea,  or  unless  the  Court,  or 

allowed,    unless  accompanied    by   an  a  judge,  shall  otherwise  order." 
affidavit,  that  the  matter  thereof  arose 
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Summers  v.  Rawson  and  others. 

WHE  declaration  in  this  case  was  upon  a  special  contract  to  accept  bills 
upon  consignments  from  India,  and  was  filed  in  February,  1838;  the 
defendants  pleaded  (inter  alia)  that  the  goods  were  charged  above  the  market 
price  in  India.  The  cause  was  set  down  for  trial,  and  stood  second  in  the 
special  jury  paper. 

Sir  W.  W.  Fottett,  Q.  G,  now  applied  for  a  commission  to  examine  wit- 
nesses in  India  ;  against  which  ' 

Wilde,  Serjt,  shewed  cause  in  the  first  instance. — It  appeared  from  his 
affidavits,  that  the  consignments  had  been  actually  made,  and  invoices  invari- 
ably sent ;  that  the  defendants  had  already  applied  for  an  injunction  to  stay 
this  action,  which  was  afterwards  dissolved ;  and  that  they  had  formerly 
pleaded  in  abatement.  He  contended  that,  from  these  facts,  the  Court  would 
infer  that  the  application  was  only  made  for  the  purposes  of  delay. 

FoUett,  in  support  of  the  rule. — The  plaintiff  does  not  venture  to  swear 
thai  he  does  not  believe  this  is  a  bona  fide  application. 

Per  Curiam. — Before  we  refuse  such  an  application  as  the  present,  we 
ought  to  be  clearly  satisfied  that  it  is  made  for  the  purpose  of  fraud  or  delay. 

Rule  absolute. 


Comma*  Pleat. 

Jan.  SO. 
The  Court  will 
grant  a  commis- 
sion to  examine 
witnesses 
abroad,  even 
after  a  cause  is 
set  down  for 
trial,  unless  it 
clearly  appears 
that  the  appli- 
cation is  made 
for  the  purpose 
of  fraud  or 
delay. 


Norman  v.  Wintbr. 


/<m.S1. 


^HIS  was  an  action  on  certain  promissory  notes,  made  by  the  defendant,      1.  It  is  suffi- 


Litis 
and  dated  from  53,  Rueeeii-eauare,  where  the  defendant,  however,  had  ^ribe* dV 
ceased  to  reside  since  1833.  wH^ <n  * 

The  following  dates  and  facts  appeared  from  the  different  affidavits : —         nous,  s^oThis 

5th  April,  1837,  a  writ  of  summons  issued,  directed  to  the  defendant  as  of  U^^Sode 
53,  Rueeeii-equare.  though  four 

1  st  September,  return  of  nan  eet  inventue  ;  an  aliae  writ  of  summons  issued,   eUpUd^J^^* 
(the  return  to  which  was  made,  according  to  the  plaintiff's  affidavits,  on  30th   he  ceased  to 
January,  but  according  to  the  defendant's,  on  6th  February,  1838.)  "l*Qi*£fa' 

29th  January,  1838,  a  phtriee  writ  of  eummone  issued.  Zbrfcfwrit  of 

summons  can  be  issued  before  the  aSat  is  returned. 

3.  An  alia*  or  flutist  may  issue  and  bear  teste,  within  a  reasonable  time  after  the  writ  of 
summons  has  expired. 

4.  An  alia*  plnries  was  issued  after  a  distringas  for  outlawry,  which  was  not  acted  upon  :— 
Bdd\  valid,  and  the  distringas  was  set  aside. 

5.  A  distringas  for  outlawry  issued  7th  June,  returnable  2d  November.    On  85tb  October, 
(there  not  then  being  fifteen  days  before  the  return  day,)  the  plaintif,  without  a  judge's  au 
thority,  issued  moth*  distringas,  toted  7th  Jume:  the  Court  refused  to  amend  the  tut*,  ant 
set  aside  the  distringas, 

6.  Qacry,whet]iertae1s*du**»^ 


J 
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31  st  January,  a  rule  was  obtained  for  a  distringas  to  compel  appearance  (a). 

1st  March,  the  distringas  issued,  returnable  16th  April. 

1st  May,  the  distringas  was  returned  and  filed. 

I  Oth  May,  (last  day  of  Easter  Term)  a  rule,  obtained  (on  a  former  day  in 
that  Term)  on  behalf  of  the  defendant,  to  set  aside  the  distringas,  was  dis- 
charged, on  the  ground  that  it  did  not  appear  that  the  defendant  had  given 
authority  to  any  one  to  apply  on  his  behalf. 

26th  May,  a  second  distringas  to  compel  appearance  was  applied  for,  but 
refused,  on  the  ground  of  defect  of  the  affidavits  (6). 

2d  June,  upon  plaintiff's  application,  the  distringas  for  appearance  (of 
1st  May)  was  quashed,  and  a  rule  for  a  distringas  for  outlawry  was  granted 
for  non-appearance  to  the  alias. 

7th  June,  the  distringas  for  outlawry  issued,  returnable  the  2d  November. 

27th  June,  the  pluries  was  returned  and  filed,  and  an  alias  pluries  was 
issued,  not  yet  returned. 

25th  October,  a  third  distringas  (for  outlawry)  issued,  tested  7th  June, 
pursuant  to  a  pracipe  subscribed  "  by  judge's  order,  filed  7th  June,  1838" 
but,  in  fact,  no  such  order  had  been  made,  and  this  distringas  waa  issued 
without  any  authority. 


W.  H.  Watson,  in  last  Michaelmas  Term  (5th  November)  obtained  a  rule 
nisi  to  set  aside  the  several  writs  of  summons,  alias,  &c.,  and  distringas,  with 
costs ;  upon  the  grounds,  first,  that  the  defendant's  residence  was  improperly 
described  ;  Roberts  v.  Wedderburne  (c),  Rolfs  v.  Swann  or  Swain  (d) ; 
secondly,  that  the  pluries  summons  was  issued  before  the  alias  was  returned ; 
thirdly,  that  the  alias  and  pluries  were  issued  and  tested  after  the  previous 
writs  of  summons  had  expired,  Lemon  v.  Lemon  (e),  Sewell  v.  Brown  (/), 
Abbotts  v.  Kelly  (g) ;  fourthly,  that  the  alias  pluries  was  taken  out  while  a 
distringas  for  outlawry  was  in  force,  Reay  or  Ray  v.  Dow  or  Youde  (h). 

This  rule  was  enlarged  till  this  Term ;  on  a  former  day  of  which,  (12th 
January,) 

Wilde,  Serjt.,  obtained  a  rule  nisi  to  alter  the  tests  of  the  last  writ  of  dis- 
tringas, from  the  7th  of  June,  to  the  25th  of  October,  the  day  on  which  it 
really  bore  date ;  he  produced  an  affidavit  that  the  distringas,  issued  on  the  7th 
June,  and  returnable  on  the  2d  of  November,  had  been  kept,  by  mistake,  by 
the  plaintiff's  attorney  till  the  25th  of  October,  when  there  were  not  fifteen 
days  before  the  return,  for  the  writ  to  be  left  at  the  sheriff's  office  pursuant 
to  2  W.  4,  c.  Zd,  s.  5. 

The  two  cross  rules  came  on  for  argument  in  this  Term  (on  the  19th  and 
21  st  January.) 


Wilde,  for  the  plaintiff. — The  defendant's  only  object  being  to  take  ad- 

(a)  Ante,  131.  (c)  2  Sc.  506. 

(b)  Ante,  256;  4  N.  C.  637;  6  Sc  (/)  1  Hod.  317. 

378.  (g)  3  Hod.  32;  3  N.  C.  478;  4  Sc. 

(c)  1  N.  C.  4;  4  Mo.  &  Sc.  488;  2  256;  5D.P.G  478. 

DP.  C.  816.  (A)  2  M.  &  W.  188  ;    5  D.  P.  C. 

(d)  2  Ga.  82;  1  M.  &  W.  305;  5  310. 
D.  P.  C.  106. ; 
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vantage  of  the  Statute  of  Limitations,  the  Court  will  not  favour  her  applica-  Common  Pleat. 
tion. 

First,  the  plaintiff  was  justified  in  describing  the  defendant  as  of  her  last 
known  place  of  abode,  as  he  could  not  discover  her  actual  residence,  Welsh 
v.  Longford  (i),  Hill  v.  Harvey  (j).  This  case  differs  from  Ward  v.  Watt  (*), 
where  the  writ  did  not  state  the  defendant's  place  of  residence  at  all ;  and  from 
Margetson  v.  Tugghe  (/),  where  the  defendant's  christian  name  was  omitted. 
In  Buffle  v.  Jackson  (m),  it  was  held,  that  a  variance  between  the  description 
of  the  defendant's  residence  in  the  affidavit  to  hold  to  bail,  and  the  capias,  was 
immaterial.  In  Clarke  v.  Palmer  (n),  the  writ,  although  not  properly  indorsed 
with  the  description  of  the  defendant,  would  not  have  been  set  aside  if  the 
sheriff  had  not  been  liable  to  an  action  for  escape.  At  any  rate,  the  motion  to 
set  aside  the  original  writ  of  summons  is  too  late  now;  Wright  v.  Warren  (o). 

Secondly,  there  is  nothing  in  the  2  W.  4,  c.  39,  s.  10  (/>),  that  requires  that 
the  first  writ  must  be  returned  and  filed  before  a  second  is  issued;  it  need 
only  be  done  for  the  purpose  of  preventing  the  effect  of  the  Statute  of  Limita- 
tions :  Nicholson  v.  Rows  (q),  Gregory  v.  Desanges  (r).  The  objection  might 
be  made,  if  the  Statute  was  pleaded  and  replied  to,  but  not  before. 

Thirdly,  the  plaintiff  is  entitled  to  continue  a  writ  of  summons  by  alias 
and  pluries,  and  to  issue  writs  of  distringas  thereon  after  the  original  writ 
of  summons  has  expired ;  for  the  writ  of  distringas  being  only  to  enforce 
appearance,  cannot  properly  be  issued  till  the  writ  of  summons  has  been  re- 
turned, as  a  defendant  may  appear  any  time  before  the  return.  The  cases 
of  Lemon  v.  Lemon,  Sewell  v.  Brown,  and  Abbotts  v.  Kelly,  are  not  much  to 
be  relied  upon.  The  two  former  seem  to  be  the  same  case  under  different 
names ,  and  Abbotts  v.  Kelly  was  decided  upon  the  authority  of  the  former 
case,  without  adverting  to  the  principle.  The  authority  of  both  these  cases 
has  been  doubted  by  Coleridge,  J.,  in  Richards  v.  Townsend,  a  recent  case 
in  the  Bail  Court,  not  yet  reported. 

Fourthly,  the  alias  pluries  writ  may  be  taken  to  stand  by  itself,  as  the 
plaintiff  never  acted  on  the  distringas  of  the  7th  of  June. 

(0  2  D.  P.  C.  498.  arrested  thereon  or  sued  therewith,  or 
(j)  1  Ga.  185 ;  2  C.  M.  &  R.  307 ;  proceedings    to    or   toward    outlawry 
4  D.  P.  C.  163.  shall  be  had  thereupon,  or  unless  such 
(k)  5  D.  P.  C.  94.  writ,  and  every  writ  (if  any)  issued  in 
(/)  2  H.  &  W.  85;  5  D.  P.  €.  9.  a  continuation  of  a  preceding  writ,  shall 
(m)  2  D.  P.  C.  605.  he  returned  non  est  inventus,  and  en- 
(*)  9  B.  &  C.  153;  4  M.  &  R.  141.  tared  of   record  within  one  calendar 
(©)  3  Mo.  &  Sc.  163;  2  D.  P.  C.  month  next  after  the  expiration  thereof, 
724.  including  the  day  of  such  expiration, 
(p)  Enacting,  "  That  no  writ,  issued  and  unless  every  writ  issued  in  continu- 
hy  authority  of  this  Act,  shall  be  in  ation  of  a  preceding  writ,  and  shall  con- 
force    for    more    than    four   calendar  tain  a  memorandum  indorsed  thereon, 
months  from  the  day  of  the  date  thereof,  or  subscribed  thereto,  specifying  the 
including  the  day  of  such  date ;    but  day  of  the  date  of  the  first  writ,  and 
every  writ  of  summons  and  capias  may  return  to  be  made  in  bailable  process 
be  continued  by  alias  and  pluries,  as  bv  the  sheriff  or  other  officer  to  whom 
the  case  may  require,  if  any  defendant  tne  writ  shall  be  directed,  or  his  sue- 
therein  named  may  not  have  been  ar-  cessor  in  office,    and  in   process  not 
retted  thereon,  or  sued  therewith :  Pro-  bailable,  by  the  plaintiff  or  nig  attorney 
vided  always,  that  no  first  writ  shall  be  suing  out  the  same,  as  the  case  may 
available  to  prevent  the  operation  of  be." 
any  Statute,  whereby  the  time  for  the  (a)  2  C.  &  AJ.  469. 
commencement  of  the  action   may  he  (r)  3N.  C.  85;  3  Sc.  534;  5  P.  P. 
limited,  unless  the  defendant  shall  be  C.  193. 
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Fifthly,  the  plaintiff  should  be  permitted  to  amend  the  third  distringas  by 
altering  the  teste,  as  this  writ  was,  in  effect,  the  same  as  the  second,  which 
became  inoperative,  according  to  strict  practice,  by  its  being  accidentally 
delivered  too  late  to  the  sheriff.  This  case  differs  materially  from  ByfUM  v. 
Street  (*),  and  Colston  v.  Berens  (/),  where  the  defendant  bad  been  arrested 
upon  an  irregular  writ,  and  the  Court  refused  to  amend.  In  Lakin  v.  Wet- 
son  (u),  the  Court  allowed  a  writ  of  summons  to  be  amended  by  inserting 
the  name  of  a  co-executrix  as  a  co-plaintiff^  on  the  ground  that  the  right  of 
action  would  otherwise  have  been  lost  by  the  Statute  of  limitations. 


Watson,  for  the  defendant.— Nothing  appears  upon  the  affidavits  to  show 
that  the  Statute  of  Limitations  may  not  be  a  fair  defence.  The  6rst  writ  of 
distringas,  which  issued  on  the  1st  March,  was  functus  officio  on  the  16th 
of  April,  when  it  was  made  returnable,  or,  at  any  rate,  on  the  1st  May,  when 
the  return  was  actually  made  and  filed.  No  sufficient  reason  is  given  for  the 
non-execution  of  the  second  distringas,  issued  on  the  7th  of  June,  which 
should  have  been  lodged  with  the  sheriff  fifteen  days  before  the  2d  of 
November ;  and  the  plaintiff's  attorney  finding,  on  the  25th  of  October,  that, 
by  his  laches,  he  had  let  the  time  go  by  for  the  doe  execution  of  the  writ, 
issued  a  third  distringas,  without  a  judge's  order,  and  tested  on  a  different 
day  from  that  on  which  it  issued ;  the  defendant  then,  on  the  5th  of  November, 
applies  to  set  aside  that  writ,  and,  as  she  comes  before  any  new  step  is  taken 
in  the  cause,  she  is  in  good  time.  The  plaintiff  now  seeks  to  amend  that  writ, 
but  such  an  application  cannot  be  acceded  to.  In  Kenworthy  v.  Peppiat{y\ 
the  Court  refused  to  amend  a  writ  which  had  been  made  returnable  on*  dm 
non,  upon  the  ground  that  it  would  be  making  a  new  writ ;  and  though  the 
principle  of  that  case  may  be  considered  to  have  been  broken  in  upon  by 
Lakin  v.  Watson,  yet  that  case  has  been  virtually  overruled  by  Roberts  r. 
Bate  (to). 

'    Upon  the  other  points,  his  arguments  and  authorities  were  the  same  as 
those  upon  obtaining  the  rule  nisi. 

Cur.  adv.vmlL 

Tindal,  C.  J. — The  rule  which  has  been  obtained  by  the  defendant  in  this 
case  calls  upon  the  plaintiff  to  shew  cause  why  the  several  writs  of  summons, 
aUat  and  pluriee  summons,  and  three  writs  of  distringas,  issued  in  this 
cause,  should  not  be  set  aside  for  irregularity,  with  costs.  And,  in  order  to 
see  the  nature  of  the  irregularity  complained  of,  it  will  be  necessary  to  stile 
briefly  the  particulars  of  each. 

The  original  summons  was  issued  on  the  6th  of  April,  1837,  and  returned 
on  the  1st  of  September  of  the  same  year. 

The  alias  was  issued  on  the  1st  of  September,  1837,  and  returned,  accord- 
ing to  the  statement  of  the  plaintiff,  on  the  30th  of  January;  according  to 
that  of  the  defendant,  on  the  6th  of  February,  1838. 

The  pluriee  was  issued  on  the  29th  of  January,  and  returned  and  filed  on 
the  27th  of  June. 


(t)  10  Bin 
2  D.  P.  C.  73 


27;  3  Mo.  &  Sc.  406; 


(I)  3  D.  P.  C.  253.  771 

(t#)  2CV.&  M.  685;  2D.  P.  C.  G33. 


v)  4  B.  &  A.  288. 

w)  1  W.  W.&D.307;  6  A.  U  E. 
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And,  in  addition  to  these,  an  aha*  pturies  writ  has  been  issued  on  the  27th  Gw*monPUas. 
of  Jim*,  which  has  not  been  yet  returned. 

There  have  also  been  three  writs  of  distringas  issued. 

The  first,  on  the  1st  of  March,  1888,  pursuant  to  a  rule  of  the  81st  of 
January  preceding,  for  non-appearance  to  the  phiries  summons,  and  return- 
able on  the  16th  of  April  This  writ  was  returned  and  filed  on  the  1st  of 
May. 

But  on  the  2d  of  June,  the  plaintiff  applied  to  quash  his  own  writ  of  dis» 
tringa*  for  appearance,  and  issued  another  for  outlawry,  for  non-appearance 
to  the  alia*  summons  of  the  1st  of  September. 

This  second  writ  of  distringas  issued  accordingly  on  the  7th  of  June, 
under  the  rule  of  the  2d ;  returnable  on  the  2d  of  November,  for  non-appear- 
ance to  the  alias  summons  of  the  1st  of  September. 

The  third  distringas  issued  on  the  26th  of  October,  tested  on  the  7th  of 
June,  for  the  purpose  of  proceeding  to  outlawry  on  the  alias  writ  of  summons 
of  the  1st  of  September,  1837,  without  any  further  rule  or  order. 

It  may  be  convenient  to  consider,  in  the  first  place,  the  objections  which 
have  been  raised  against  the  regularity  of  the  writs  of  distringas,  because 
the  disposition  of  the  legality  or  regularity  of  these  writs  very  much  clears 
the  way  to  the  consideration  of  the  writs  of  summons,  and  the  several  objec- 
tions thereto. 

Now,  the  first  dislringae  having  been  quashed  by  the  Court,  on  the  plain- 
tiff's own  motion,  by  rule  of  the  2d  of  June,  upon  the  ground,  as  it  would 
neerrt,  of  irregularity  (having  been  issued  by  virtue  of  a  rule  of  the  31st  of 
January,  for  non-appearance  to  the  pturies  summons,  tested  only  on  the  29th 
January),  may,  as  it  appears  to  us,  be  considered  as  if  it  had  never  existed, 
and  be  altogether  laid  out  of  the  case. 

The  second  writ  of  distringas,  which  issued  on  the  7th  otJune,  pursuant 
to  the  rule  of  the  2d  of  June,  was  perfectly  regular ;  but  this  writ,  having 
been  made  returnable  on  the  2d  of  November,  and  retained  by  the  plaintiff's 
attorney,  and  not  taken  to  the  sheriff  until  the  26th  October,  became  useless, 
m  consequence  of  there  not  being  fifteen  days,  as  required  by  the  Statute, 
between  that  day  and  the  day  of  the  returns.  What  effect  the  writ,  thus 
sued  out,  but  not  acted  upon,  ought  to  have  upon  the  plaintiff's  proceedings 
by  writs  of  summons,  taken  out,  or  intended  to  be  taken  out,  in  continuation 
of  each  other,  we  will  afterwards  proceed  to  consider. 

The  third  distringas,  for  the  purpose  of  outlawry,  was  issued  on  the  26th 
of  October,  and  made  returnable  on  the  12th  of  November,  for  the  purpose  of 
supplying  the  place  of  the  second  distringas,  which  had  become  unavailable* 
This  distringai  was  issued  without  any  new  authority  from  the  Court  or 
judge,  and  whilst  the  writ,  issued  pursuant  to  the  rule  of  the  2d  of  June,  was 
still  in  existence.  Moreover,  it  was  issued  on  a  praecipe,  subscribed  "  by 
judge's  order,  filed  lUnotJune,  1888,"  though  no  such  order  was  ever,  in 
fact,  made.  The  existence  of  this  writ  was  not  discovered  till  the  3d  of 
November,  1888;  and  the  motion  to  set  it  aside,  together  with  all  the  other 
writs,  was  made  on  the  Ath  ;  and  the  issuing  of  this  writ,  being  wholly  un- 
warranted by  any  authority,  if  it  is  not  to  be  considered  as  a  mere  nullity, 
we  think  must  be  set  aside.  There  remains,  therefore,  only  the  second  dis- 
tringas, which,  as  we  before  observed,  is  subject  to  future  consideration. 

Now  the  objections  to  the  writs  of  summons  are  these ;  first,  it  is  objected 
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CofmnonPUtu.  to  aH  of  them  thai  the  defendant's  place  of  residence,,  or  supposed  residence, 
Norman  *8  misdirected.  It  appears,  however,  that  the  place  of  her  supposed  residence 
mentioned  in  these  writs,  agrees  with  the  place  at  which  the  promissory  notes 
are  dated,  upon  which  the  action  is  brought,  and  which  was  once  the  place  of 
the  defendant's  true  residence ;  and  though  it  was  also  stated  that  she  ceased 
to  reside  there,  in  1833,  it  does  not  appear  that  any  other  place  of  her  resi- 
dence was  brought  home  to  the  actual  knowledge  of  the  plaintiff,  before  tfiese 
writs  respectively  were  issued. 

We  think,  therefore,  that  the  plaintiff  was  authorized  to  treat  the  place 
mentioned  in  the  promissory  notes  as  the  supposed  residence  of  the  defendant 

A  second  objection  has  been  made  to  the  pluries  writ  of  summons,  because 
it  was  issued  before  the  alias  was  returned.  The  original  writ  was  returned 
and  filed  before  the  alias  was  issued ;  and  the  plurie*  was  issued  within  a 
month  after  the  expiration  of  four  months  from  the  teste  of  the  alias.  A 
question,  therefore,  arises,  whether  it  is  material,  in  order  that  this  writ 
should  be  a  continuation  of  the  alias,  that  the  alias  should  have  been  re- 
turned or  not.  But  as  this  is  a  point  which  may,  if  it  becomes  necessary,  be 
determined  in  a  more  solemn  manner,  by  putting  the  several  writs  of  summons 
on  the  record,  we  forbear,  at  present,  from  expressing  any  opinion  thereon. 

Another  objection  has  been  raised,  as  to  the  regularity  of  the  alias  and 
plurie*  writs  of  summons,  that  they  were  issued  and  bear  tests  after  the  pre- 
vious writs  of  summons,  of  which  they  were  intended  to  be  a  continuation, 
had  been  suffered  to  expire.  But,  notwithstanding  the  cases  which  have  been 
cited,  in  which  this  Court  refused  to  allow  the  issue  of  writs  of  distringas 
after  the  lapse  of  four  months  from  the  teste  of  the  summons,  we  think,  upon 
consideration,  that  the  plaintiff's  right  to  continue  writs  of  distringas  there- 
upon by  leave  of  the  Court,  or  a  judge,  is  not  confined  to  the  period  during 
which  the  summons  is  in  force.  It  is  unnecessary,  in  the  present  case,  to 
determine  the  extent  of  time  within  which  this  right  may  be  exercised,  the 
writs  in  question  having  been  issued  within  one  month  from  the  expiration 
of  the  preceding  writs. 

It  is  further  objected,  that  as  this  alias  pluries  was  taken  out,  while  a  dis- 
tringas, for  the  purpose  of  proceeding  to  outlawry,  which  had  regularly 
issued  in  pursuance  of  a  rule  of  Court,  was  actually  current  and  in  force; 
such  writ  of  summons  is  irregular,  and  ought  to  be  set  aside;  and  there  may 
be  some  difficulty  in  maintaining  that  a  party,  who,  by  leave  of  the  Court, 
has  been  permitted  to  quash  his  own  process  to  compel  appearance,  for  the 
purpose  of  taking  out  process  of  outlawry,  and  has  actually  issued  process 
of  outlawry  pursuant  to  the  authority  granted  to  him,  can  regularly  resort  to 
process  to  compel  appearance  in  continuation  of  the  course  of  proceeding 
which  he  has  had  leave  to  abandon,  and  carry  on  simultaneously  process  to 
compel  appearance,  and  process  to  outlawry. 

But,  we  think,  it  would  be  imposing  upon  a  party  who  issues  process,  too 
strict  a  rule  of  practice,  to  determine  that  the  issuing  of  the  second  writ  of 
distringas  on  the  7th  of  June,  which  was  never  delivered  to  the  sheriff,  and 
upon  which  no  proceedings  whatever  were  taken,  but  which  was  altogether 
abandoned  by  the  plaintiff  himself,  should  be  considered  as  an  existing  writ, 
for  no  other  purpose  than  that  of  preventing  the  plaintiff  from  continuing  his 
writs  of  summons ;  and,  at  all  events,  we  think  this  second  writ  of  distringas 
ought  to  be  set  aside,  as  the  defendant  has  moved  that  it  should  be. 
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The  consequence  is,  that  all  the  writs  of  summons  remain  in  force,  and  all   Cemmem  Pleas. 
the  writs  of  distringas  are  to  be  set  aside.  Nohmah 

And  we  think  there  are  circumstances  in  this  case  which  make  it  unadvia*  «• 

able  to  give  the  costs  to  either  party,  but  that  they  should  be  costs  in  the 
cause ;  the  defendant's  rule  being  made  absolute,  as  to  part,  and  the  plain- 
tiff's cross  role  to  amend  the  teste  of  the  writ  of  distringas,  which  issued  on 
the  25th  day  of  October  last,  being  discharged,  as  the  distringas  was  issued 
altogether  without  any  authority. 


Gibson  v.  Lord  Ranblagh. 

JDARSTO  W  moved  for  a  rule  to  compute  upon  a  bill  of  exchange,  and  that  Service  of  rule 

service  of  the  rule  upon  the  defendant's  general  attornies,  and  sticking  ^^Tirith/ 

up  a  copy  in  the  Master's  office,  might  be  deemed  good  service,  upon  an  affi-  where  <j*jfad*' 

davit  that  the  defendant  was  abroad,  and  had  no  place  of  residence  in  this  "road,  and  | 

—■*<«>■  %£$£? 

Rule  granted. 

(a)  See  Warren  v.  Smith,  2  D.  P.  C.  297,  5D.  P.  C.  270 ;  Salisbury  v.  Sweet- 

216  ;   Scale*  v.  Robertson,  Id.  568  ;  heart,  2  H.  &  YV.  336,  5  D.  P.  C.  243  ; 

Paeett  v.  Hill,  Id.  688  ;  Strutton  v.  Thomas  v.  Lord  Ranelagh,  2  H.  &  W. 

Hawkes,  3  D.  P.  €.  25  ;  Gardner  r.  336,  5  D.  P.  C.  258;  Carewv.  fFinslow, 

Green,  Id.  343;  Chaffers  v.  Glover,  5  W.   W.  &  D.  218,  5  D.   P.  C.  543; 

D.  P.  C.  81  ;  Provis  v.  Cantley,  1  H.  &  HoweU  v.    Williams,   1  YV.  W.  &  H. 

W.  369;  Black  v.  Ooup,  2  H.  &  W.  585. 


Doe,  d.  Emery  v.  Roe.  •  j<m.\$. 

JAMES  moved  for  judgment  against  the  casual  ejector.     There  were  Where  there 

several  tenants  of  adjoining  houses,  all  of  whom  had  been  served  per-  SSjiJI'J^1^ 
sonally  but  one,  who  had  left  the  premises,  and  it  was  not  known  where  to  "d  an  the 
find  him  ;  and  the  declaration  had  been  fixed  on  the  door  of  the  house.  been  personally 

There  had  been  conflicting  decisions  upon  the  subject ;  but  in  Doe,  d.  ienredhbuiad 
Hindie  v.  Roe  (a),  the  Court  of  Exchequer,  under  precisely  the  same  cir-  left 'the  pre- 
cumstances,  granted  the  rule  now  prayed  for,  though  at  first  they  doubted  TOpy"of*the*de- 
whether  the  landlord  ought  not  to  proceed  as  in  the  case  of  a  vacant  pos-  ciaration  had 

«~.™  been  fixed  to 

•«M0O.  the  empty 

house,  the 
Per  Curiam. — On  the  authority  of  that  case  you  may  take  your  rule.  a^rulefor^ISi- 

Rule  granted  (b).        ment  against 
the  casual 
(a)  3  M.  &  W.  279 ;  6  D.  P.  C.  393.      ment  against  the  casual  ejector,  where  ejector. 

8)  Doe,  d.  Osbaldiston  v.  Roe,  1  D.  there  had  been  a  personal  service  on  A., 
.  456,  ace. ;  Doe,  d.  Lord  Darling'  a  party  who  had  lately  been  lessee  of 
ten  v.  Cork,  4  B.  &  C.  259 ;  Doe,  d.  all  the  premises,  and  was  still  in  posses- 
ShoweU  v.  Roe,  2  C.  M.  &  R.  42 ;  Doe,  sion  of  part,  and  on  B.,  C  and  D.,  tenants 
d.  Norman  v.  Roe,  2  D.  P.  C.  399, 428 ;  in  possession  of  other  parts,  and  where 
Doe,  d.  Roupel  v.  Roe,  1H.&W.  367,  the  declaration  had  been  fixed  on  the* 
coat.  On  a  subsequent  day  in  this  doors  of  eleven  unoccupied  tenements, 
Term,  in  a  case  of  Doe,  d.  Bancks  v.  the  residue  of  the  premises. 
Roe,  this  Court  granted  a  rule  for  judg- 
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Common  Pleas* 

Jon.  16. 
The  rule  to  re- 
verse a  judg- 
ment, where 
the  requisitions 
ofrLxiii.,  H.4 
W.  4,  hare  not 
been  complied 
with,  is  abso- 
lute, in  the 
first  instance. 


Trevanion  v.  Sargon  (in  Error). 

ARNOLD,  on  behalf  of  the  plaintiff  in  error,  moved  to  reverse  a  judgment 

of  outlawry,  twenty  days  having  elapsed  since  the  plaintiff  in  error  had 

demanded  a  joinder  in  error ;  and  the  time  not  having  been  extended   by 

judge's  order :  the  only  doubt  was,  whether  the  rule  should  be  absolute  in 

the  first  instance,  under  M.  xiiL,  H.  4  W.  4. 

Per  Curiam.— \t  will  be  absolute  in  the  first  instance. 

Rule  accordingly  (a\ 


(a)  The  rule  orders  that  "  No  scire 
facias  ad  audiendum  error es  shall  be 
necessary  (unless  in  case  of  change  of 
parties t)  but  the  plaintiff  in  error  may 
demand  a  joinder  in  error,  or  plea  to 
the  assignment  of  errors  ;  and  the 
defendant  in  error,  his  executors  or 
administrators,  shall  be  bound,  within 
twenty  days,  to  deliver  a  joinder  or 
plea,  or  to  demur,  otherwise  the  judg- 
ment shall  be  reversed" 

Before  this  and  other  rules  relating  to 
the  same  subject  were  made,  the  pro- 
ceedings in  error  were  extremely  dila- 
tory. The  plaintiff  in  error,  after  the 
assignment  of  errors,  if  the  defendant  in 
error  did  not  voluntarily  appear  and 
plead  to  the  assignment  (which,  how- 


ever, it  was  usual  for  him  to  do,)  was 
obliged,  in  the  hings  Bench,  to  issue 
the  writ  of  scire  facias  ad  audiendum 
crrores,  and  thereupon  the  plaintiff 
might  move  to  reverse  the  judgment 
upon  producing  the  record  or  the  scire 
facias  with  the  sheriff's  return  of  scire 
feci9  &nd  an  entry  of  the  defendant's 
default,  without  taking  out  a  rule  to 
join  in  error.  (See  Thatcher  v.  Ste- 
phenson, 1  Str.  144.)  But  the  Exche- 
quer Chamber,  not  having  the  record 
oefore  them,  but  only  a  transcript,  did 
not  award  a  scire  facias  ad  audtendum 
erroresf  but  notice  was  given  to  the 
parties  concerned,  1  Vent.  34;  Tidd. 
Pr.  1172,  3,9th  ed. 
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Baxter  and  another  v.  Hozier.  QmmmPkat. 

™,  /on.  31. 

HpHE  following  case  was  submitted  to  the  Court.  In  M  action 

This  was  an  action  of  account,  brought  by  the  plaintiffs  as  surviving  ^account, 

partners  of  John  Collier  and  John  Baxter,  deceased.    The  declaration  stated,  defendant  as 

that  on  the  9th  October,  1827,  the  plaintiffs,  together  with  the  said  /.  C.  and  „Xwith  the" 

/  B.,  deceased,  and  the  defendant,  were  owners  of  divers  goods  and  chattels,  plaintiff,  of 

to  wit,  fifteen  cases  of  linens,  called  platillas,  containing  a  large  quantity,  to  ^wolmer 

wit,  Ac.,  of  the  value  of  500/.,  to  wit,  as  tenants  in  common  thereof,  and  of  one  moiety, 

which  said  goods  and  chattels,  so  being  the  property  of  the  plaintiffs,  and  to\he*plain- * 

/  C.  and  /.  B.  and  the  defendant,  as  aforesaid,  heretofore,  to  wit,  on  the  ^ff"40*^ 
,  ,  _  .  -  ,    .  _  .  .  A  \  \  other  moiety ; 

day  and  year  aforesaid,  and  thence  for  a  long  time  afterwards,  to  wit,  until  a  plea,  that 

the  30th  June,  1830,  were  in  the  care  and  management  of  the  defendant,  and .  JendCT^^a- 

were  held  by  him,  to  wit,  as  the  owner  of  the  one  undivided  moiety  thereof,  «onaole  ac- 

aod  as  the  bailiff  of  the  plaintiffs  and  J.  C.  and  /.  B.,  of  the  other  undivided  satisfied  by 

moiety  thereof,  to  be  merchandized  and  made  profit  of  for  the  plaintiffs  and  ^defendant 

/.  C.  and  J.  B.,  or  the  survivors  of  them,  and  the  defendant,  according  to  rendered  an 

their  respective  interests  therein,  as  aforesaid.     And  the  defendant  was  wMdbhe*11 

thereupon  to  render  a  reasonable  account  thereof  to  the  plaintiffs  and  /.  C.  charged  him- 

and  /.  B.t  or  the  survivors  of  them,  when  he  should  be  thereto  afterwards  the  plaintiffs 

requested.     And  although  the  defendant  afterwards,  to  wit,  on  the  day  and  fo^e  whole# 

year  last  aforesaid,  in  the  lifetime  of/.  C.  and  J.  B.,  sold  and  disposed  of  the  action  of  ac- 

same  for  and  on  account  of  him  the  defendant,  and  the  plaintiffs  and  /.  C.  m  attars*  in  dif- 

and  /.  B. ;  and  although  the  plaintiffs  and  /.  C.  and  /.  B.,  in  their  lifetime,  ference,  were 

afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  requested  the  defend-  arbitrator:— 

ant  to  render  a  reasonable  account  of  the  said  goods  and  merchandizes  and  of  Held' tha.'  h.® 

the  proceeds  and  profits  thereof,  and  the  defendant  was  also  afterwards,  and   to  the  func- 

after  the  death  of  /.  C.  and  /.  B.,  to  wit,  on  the  1st  January,   J  835,  re-  aSJ  me'eiy^ 

quested  by  the  plaintiffs  so  to  do,  yet  the  defendant  hath  not  yet  rendered  find  what  vu 

the  said  reasonable  account  of  the  said  goods  and  merchandizes,  or  of  the  pro-  the  parties^ "but 

ceeds  and  profits  thereof,  either  to  the  plaintiffs  and  the  said  /.  &  and  /.  B.,  *at  he  was 

*  .  .        ,      ...    .  _    _  '  ,     .    _  ,         ,  .     .—  authorized  to 

or  any  of  them,  in  the  lifetime  of  /.  C.  and  /.  B.,  or  to  t  he  plaintiffs,  or  award  the  pay- 

either  of  them,  since  the  death  of  /  C.  and  /.  B.,  but  hath  hitherto  wholly  "^VouiJfdue 

refused  and  neglected  so  to  do,  contrary  to  the  form  of  the  Statute  in  such  upon  such  an 

case  made  and  provided.  account. 

[There  were  three  other  counts,  similar  to  the  first,  but  on  other  consign- 
ments.] 

Pleas :  first  (to  the  two  first  counts),  that  the  plaintiffs,  together  with 
/.  C.  and  J.  B.}  deceased,  and  the  defendant,  were  not  ever  owners  of  the 
said  goods  and  chattels  in  those  counts  mentioned,  or  of  any  part  thereof,  in 
manner  and  form,  Ac. 

Second  (to  the  same),  that  the  said  goods  and  chattels,  in  those  counts 
mentioned,  were  not,  nor  was  any  part  thereof,  ever  in  the  care  or  manage- 
ment of,  or  held  by  him  the  defendant,  to  wit,  as  the  owner  of  the  one 
undivided  moiety  thereof,  and  as  the  bailiff  of  the  plaintiffs  and  /.  C.  and 
/.  B.,  deceased,  of  the  other  undivided  moiety  thereof,  in  manner  and 
form,  &c. 

vol.  i.  2  o 
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CommanPUas.  Third  (to  the  same),  that  the  defendant  did  not  sell  or  dispose  of  the  said 
goods  and  chattels,  in  those  counts  mentioned,  or  any  part  thereof,  in  manner 
and  form,  &c. 

Fourth  (to  the  same),  that  long  before  the  commencement  of  this  action, 
and  after  the  said  selling  and  disposing  of  the  said  goods  and  chattels,  in 
those  counts  respectively  mentioned,  and  in  the  lifetime  of  /.  C  and  /.  £, 
deceased,  to  wit,  on  the  1st  of  January,  1830,  the  defendant  did  render  to 
the  plaintiffs,  and  /.  C.  and  /.  B.,  deceased,  a  reasonable  account  of  the  said 
goods  and  merchandizes,  in  those  counts  mentioned,  and  of  the  proceeds  and 
profits  thereof. 

Fifth  (to  the  same),  that  before  the  commencement  of  this  action,  aitd 
after  the  said  selling  and  disposing  of  the  said  goods  and  chattels,  in  those 
counts  respectively  mentioned,  to  wit,  on  the  1st  January,  1836,  he  the  de- 
fendant did  render  to  the  plaintiffs  a  reasonable  account  of  the  said  goods  and 
chattels  last  mentioned,  and  of  the  proceeds  and  profits  thereof. 

And  as  to  the  two  last  counts  of  the  declaration,  the  defendant  says  no- 
thing in  bar  of  the  said  plaintiffs'  action,  in  respect  of  the  matters  in  those 
counts  contained ;  and  he  the  defendant  now  here  oners  himself  and  is  ready 
and  willing  to  render  to  the  said  plaintiffs  such  reasonable  account,  as  in 
those  counts  respectively  mentioned,  when  and  where,  and  in  such  manner 
and  form  as  the  Court  here  shall  award. 

Replication,  joining  issue  on  the  pleas. 

Judgment  by  nil  dicit  as  to  the  two  last  counts,  forasmuch  as  the  defend- 
ant says  nothing  in  bar  or  preclusion  of  the  action  of  the  plaintiffs,  in  respect 
of  the  matters  in  those  counts  contained,  whereby  the  plaintiffs  remain  therein 
undefended  against  the  defendant,  therefore  it  is  considered  that  the  defend- 
ant do  account  with  the  plaintiffs  for  the  time  be  was  bailiff  of  the  plaintiffs, 
and  had  the  care  and  management  and  administration  of  the  goods  and  chat- 
tels in  those  counts  respectively  mentioned,  to  be  merchandized  and  made 
profit  of  for  the  plaintiffs,  as  in  those  counts  respectively  alleged ;  and  the 
defendant  in  mercy,  because  he  hath  not  before  accounted,  &c. 

The  cause  came  on  for  trial  before  Tmdal,  C.  J.,  at  the  London  Sittings 
after  Michaelmas  Term,  1836,  when  a  verdict  was  entered  for  the  plain  tifls 
on  all  the  issues,  subject  to  the  award  of  a  barrister,  who  was  by  the  order  of 
reference  empowered  to  direct  that  a  verdict  should  be  entered  for  the  plain- 
tiffs or  defendant,  and  such  judgment  thereon  for  either  of  the  said  parties  as 
he  should  think  proper,  and  to  whom  the  cause,  and  all  matters  in  difference 
between  the  parties,  were  referred,  and  who  was  to  raise  upon  the  face  of  his 
award  any  points  of  law,  if  any  should  occur,  for  the  opinion  of  the 
Court ;  the  plaintiffs  to  have  the  right  to  apply  to  the  said  Court  for 
leave  to  amend  the  record,  and  the  Court  to  have  the  same  right  to 
grant  or  refuse  such  amendment  as  the  C.  J.  at  Nisi  Priue  would  have 
had. 

The  arbitrator  made  his  award  on  the  10th  of  January,  1 838,  and  awarded, 
that,  upon  the  first  issue,  the  plaintiffs  and  /.  C.  and  /.  B.,  deceased,  and 
the  defendant,  were  owners  of  the  said  goods  and  chattels,  in  manner  and  form 
following,  that  is  to  say,  the  plaintiffs,  together  with  /.  C.  and  /.  B*  were, 
during  the  time  that  the  said  goods  and  chattels  were  in  the  care  and  manage- 
ment of  the  defendant,  joint  owners  of  one  undivided  moiety  of  the  said  goods 
and  chattels,  and  as  such  joint  owners  of  the  said  undivided  moiety,  were, 
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daring:  all  the  time  aforesaid,  tenants  in  common  with  the  defendant  and  one   Common,  Pleas. 
Gtoif*  Atkinson  of  the  said  goods  and  chattels,  the  defendant  and  G.  A.  then 
being  joint  owners  of  another  undivided  moiety  of  the  said  goods  and 
chattels. 

Upon  the  second  issue ;  that  the  goads  and  chattels  were  in  the  care  and 
management  of  and  held  by  the  defendant,  as  the  owner,  jointly  with  G.  A.% 
of  the  one  undivided  moiety  thereof,  and  as  the  bailiff,  jointly  with  G.  A.,  of 
the  plaintiffs  and  /.  C.  and  /.  B.,  deceased,  of  the  other  undivided  moiety 
thereof. 

Upon  the  third  issue ;  that  the  defendant  did  sell  and  dispose  of  the  said 
goods  and  chattels  for  and  on  account  of  the  defendant  and  G.  A.  as  to  one 
undif ided  moiety  thereof,  and  for  and  on  account  of  the  plaintiffs  and  /.  C. 
and  /.  /?.,  as  to  another  undivided  moiety  thereof 

Upon  the  fourth  issue ;  that  the  said  goods  and  chattels  were  manufactured 
by  the  plaintiffs  and  by  /.  C.  and  J.  £.,  in  Shetland,  and  were  afterwards 
forwarded  by  them  to  the  defendant  and  G.  A,  in  Jamaica,  to  be  there  sold 
by  the  defendant  and  G.  A.  on  the  joint  account  of  the  plaintiffs  and  /.  C 
and  /.  B.y  and  of  the  defendant  and  G.  A.,  in  such  proportions  as  before 
stated  with  reference  to  the  third  issue ;  and  were  then  by  the  defendant  and 
G.  A.  accepted,  to  be  by  them  there  sold  on  such  joint  account,  and  in  such 
proportions  as  aforesaid.  And  that  afterwards,  and  before  the  commence- 
ment of  the  suit,  and  after  such  selling  and  disposing  of  the  said  goods  and 
chattels,  as  before  found  with  reference  to  the  third  issue,  and  in  the  lifetime 
of  the  said  /.  C.  and  /.  A,  the  defendant  did  render  to  the  plaintiffs  and 
/.  C,  and  /.  B.9  deceased,  a  certain  account,  as  and  for  a  reasonable  account 
of  the  said  goods  and  chattels  in  those  counts  mentioned,  and  of  the  proceeds 
and  profits  thereof,  which  account  contained  a  statement  of  the  prices  ob- 
tained by  the  defendant  upon  the  sale  of  the  last  mentioned  goods  and  chat- 
tels, and  also  an  account  of  the  charges  upon  such  goods  and  chattels,  made 
out  by  the  defendant  in  the  ordinary  form  of  account  sales  rendered  by  a 
factor,  to  whom  goods  are  consigned  for  sale,  to  his  principal  the  consignor, 
and  taking  credit  for  the  whole  of  the  charges  incident  to  the  sale  of  the  said 
goods  and  chattels,  including  a  commission  of  ten  per  cent,  upon  such  sales, 
and  without  noticing  any  interest  of  the  defendant,  or  of  the  defendant  jointly 
with  G.  A.,  in  the  said  goods  and  chattels,  or  in  the  undivided  moiety  thereof, 
and  without  bringing  into  the  account,  or  in  any  manner  noticing,  a  certain 
loss  upon  the  said  consignment,  resulting  from  the  fact  that  the  said  last 
mentioned  goods  and  chattels  were  sold  by  the  defendant  at  less  prices,  and 
for  a  smaHer  amount,  than  the  amount  of  the  invoice  value  or  prime  cost 
thereof,  with  the  charges  thereon.  And  that  no  account  of  the  said  lastmenP' 
tioned  goods  and  chattels,  and  of  the  proceeds  and  profits  thereof,  save  and 
except  such  account  as  above  mentioned,  was  ever  rendered  by  the  defend* 
ant  and  G.  A.,  or  either  of  them,  to  the  plaintiffs  and  /.  C.  and  /.  B.,  de- 
ceased, or  to  any  of  them.  And  further,  that  before  the  commencement  of 
the  action,  the  defendant  and  G.  A.  paid  to  the  plaintiffs  and  /•  C.  and  /.  B> 
the  full  amount  of  the  price  obtained  by  the  defendant  and  G.  A.  upon  the 
sale  of  the  said  goods  and  chattels,  after  deducting  their  charges  and  commis- 
sion, but  that  they  have  not  paid  to  the  plaintiffs  and  /•  C.  and  /.  B.  or  to 
any  of  them,  any  part  of  the  said  loss. 

2  o  2 
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Common  pint.  Upon  the  fifth  issue,  the  award  wan  the  same  as  upon  the  fourth,  mutatis 
mutandis  ;  and  upon  all  the  issues,  the  arbitrator  directed  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court. 

The  award  then  proceeded  upon  the  question  of  interest,  and  found  that 
by  the  course  of  dealings,  the  defendant  was  to  pay  interest  according  to  the 
Jamaica  rate,  and  awarded  that  he  should  so  pay  it  accordingly. 

The  questions  for  the  opinion  of  the  Court  were  ; 

First,  whether  the  verdict  should  be  entered  up  for  the  plaintiffs  on  all  the 
issues,  and  a  judgment  uquod  computet"  be  entered  against  the  defendant 
thereon,  in  manner  directed  by  the  arbitrator ;  or  whether  a  verdict  should  be 
entered  for  the  defendant  upon  all,  or  some,  and  which  of  the  issues. 

Secondly,  whether  final  judgment  should  or  should  not  be  entered  for  the 
plaintiffs,  as  directed  by  the  arbitrator,  in  respect  of  all,  or  some,  and 
which  of  the  said  counts  in  the  declaration.  And  if  final  judgment  was  to  be 
so  entered,  whether  the  same  should  be  entered  for  all  the  several  sums 
in  which  the  arbitrator  had  found  that  the  defendant  was  indebted  t» 
the  plaintiffs,  at  the  time  of  making  his  award,  or  for  any,  and  which  of 
them,  or  for  any,  and  what  other  sums  or  sum  of  money. 

The  marginal  note  was  as  follows : — 

The  questions  in  this  case  are,  whether  a  verdict  shall  be  entered  for  the 
plaintiffs,  according  to  the  award  of  the  arbitrator,  and  upon  the  grounds  in 
the  award,  set  forth  in  the  first,  second,  third,  fourth  and  fifth  issues  raised 
upon  the  pleadings ;  and  whether  a  judgment  quod  computet  shall  be  entered 
against  the  defendant  upon  these  issues,  pursuant  to  such  verdict.  And 
also,  whether  final  judgment  shall  be  entered  up  for  the  plaintiffs,  in  the  man- 
ner, and  for  the  different  sums  set  forth  in  the  award,  the  plaintiffs  contend- 
ing that  they  are  entitled  to  the  whole  benefit  of  the  award,  in  the  manner 
and  for  the  reasons  therein  set  forth  ;  the  property  in  the  goods,  which  were 
the  subject  of  this  action,  having  been  found  to  be  as  alleged  in  the  declara- 
tion, and  the  defendant  having  sold  and  disposed  of  those  goods,  as  in  the 
declaration  also  stated,  and  being  liable  to  the  plaintiffs  for  the  proceeds  and 
value  thereof,  as  appears  by  the  award. 

The  defendant  proposes  to  argue ;  first,  that  the  first  issue  should  have 
been  found  for  him,  inasmuch  as  it  appears  by  the  award  that  the 
plaintiffs,  together  with  /.  C  and  /.  B.t  deceased,  and  the  defendant,  were 
not  owners  of  the  goods  mentioned  in  the  two  first  counts,  modo  et 
formaf  &c. 

Secondly,  that  the  second  issue  should  also  have  been  found  fur  the  defend- 
ant, inasmuch  as  it  appears  by  the  award  that  the  goods  in  the  first  and  se- 
cond counts  mentioned  were  not  in  the  care  and  management  of,  or  held  by, 
the  defendant,  as  owner  of  one  undivided  moiety  thereof,  and  as  bailiff  of  the 
plaintiffs  and  of  /.  C  and  /.  B.,  of  the  other  undivided  moiety  thereof, 
modo  et  forma,  &e :  but  that  the  same  were  in  the  care  and  management  of, 
and  were  held  by  the  defendant,  as  owner,  jointly  with  G.  A.,  of  one  undivi- 
ded moiety  thereof,  and  as  bailiff,  jointly  with  G.  A.,  of  the  other  undivided 
moiety  thereof. 

Thirdly*  that  the  fourth  and  fifth  issues  should  have  been  found  for  the  de- 
fendant, inasmuch  as  (under  the  circumstances  stated  by  the  arbitrator)  it 
appears  that  the  defendant  did  render  to  the  plaintiffs  and  to  /.  C.  and  J.  Bn 


HILARY  TERM,  1839.  523 

in  their  lifetime,  and  also  to  the  plaintiffs,  since  their  death,  a  reasonable  ac- 
count of  the  goods  mentioned  in  the  two  first  counts,  and  of  the  proceeds  and 
profits  thereof. 

Fourthly,  that  upon  taking  the  account  between  the  parties,  final  judgment 
ought  to  have  been  entered  for  the  defendant,  inasmuch  as  it  appears  by  the 
award  that  he  had,  before  action  brought,  paid  all  the  proceeds  of  the  goods 
to  the  plaintiffs,  and  to  J.  C.  and  /.  B. 

Fifthly,  that  the  defendant  ought  not,  in  taking  the  account,  to  have  been 
charged  with  any  interest;  and,  at  all  events,  such  interest  should  only  have 
been  charged  at  the  rate  of  5  per  cent.,  and  only  calculated  down  to  the  time 
of  the  commencement  of  the  action. 

The  case  was  argued  in  last  Michaelmas  Term,  1838,  by 
W.  H.  Watson  for  the  plaintiff,  and  F.  Robinson  for  the  defendant;  and  the 
following  authorities  were  cited ; 

41  J?.3.3b.;  2  H.  4.  12  b. ;  II  H.  4.  79 ;  Bro.  Abr.  "Accompt,"  pi. 
53;  Roll  Ahr.  "  Account,"  O.  20,  21  ;  Fin.  Abr.  same  title,  and  C.  pL  9; 
E.  2,  pi.  2;  H. ;  Com.  Dig,  "  Accompt,"  E.  2  ;  6  F.  N.  B.  «  Writ  of  Ac- 
count;" Co.  Lit.  89,  90  b.  172  a.  200,  b.;  2  Inst.  279;  East  19; 
Broxcnl.  Rep.  25,  n. ;  2  Mod.  100;  3  Bl.  Com.  163;  Lord  Suffolk 
y.  Floyd  (2  Rol.  Rep.  87);  Vers  v.  Smith  (2  Lev.  5,  1  Ventr.  121); 
Wheeler  v.  Home  (Willes,  208);  Tomkins  v.  Wittshear  (5  Taunt.  431); 
Harvey  v.  Arehbold  (3  B.  &  C.  626,  5  D.  &  R.  500,  Ry.  &  Moo.  184);  Soott 
v.  Sevan  (2  B.  &  Ad.  78). 

It  was  admitted,  on  the  part  of  the  defendant,  that  the  non-joinder  of 
George  Atkinson,  as  a  defendant,  could  only  be  taken  advantage  of  by  plea 
in  abatement. 

Cur.  adv.  vult. 

Tin dal,  C.  J.,  now  delivered  judgment. — The  first  question  referred  to  us 
upon  the  award  made  in  this  case  is,  whether  the  verdict  shall  be  entered  upon 
all  the  issues  fur  the  plaintiffs,  or  upon  any,  and  which  of  them,  for  the  defend- 
ant The  second  is,  whether  final  judgment  shall  be  entered  for  the  plain- 
tiffs in  respect  of  all,  or  which  of  the  counts  in  the  declaration,  and  if  so,  for 
what  sum  or  sums. 

As  to  the  first  question,  the  only  issues  upon  which  any  doubt  can  arise 
as  to  the  party  in  whose  favour  the  verdict  ought  to  be  entered,  are  the 
issues  raised  upon  the  fourth  and  fifth  pleas ;  on  all  the  other  issues  the 
plaintiffs  are,  upon  the  facts  found  in  the  award,  clearly  entitled  to  the  ver- 
dict. The  issues  in  question  arise  upon  traverses  taken  to  the  fourth  and 
fifth  pleas,  which  virtually  involve  the  same  inquiry ;  namely,  whether,  before 
the  action  was  brought,  the  defendant  did  render  to  the  plaintiffs  a  reason- 
able account  of  the  goods  and  merchandizes  in  the  first  and  second  counts 
mentioned,  and  of  the  proceeds  and  profits  thereof.  And  in  order  to  deter- 
mine in  favour  of  which  of  the  two  parties  this  issue  ought  to  be  found,  it  will 
be  necessary,  in  the  first  place,  to  ascertain  the  precise  legal  meaning  of  the 
traverse  itself. 

The  plea,  although  in  form  the  traverse  of  an  allegation  in  the  count,  can- 
not be  distinguished  in  its  legal  construction  and  operation  from  the  plea, 
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Common  pieat.  well  known  and  established  in  law  as  a  bar  to  an  action  of  account ;  namely, 
^nt*  "  that  the  defendant  hath  fully  accounted  with  the  plaintiff  himself."  It  is  a 
good  plea,  in  an  action  of  account,  as  laid  down  m  F.  N.  B*  1 17,  D.  note 
(d),  that  the  defendant  has  accounted  before  auditors  assigned  by  the  plain- 
tiff, or  that  he  has  accounted  before  the  plaintiff  himself;  and  the  reason 
given  is,  that  after  such  account  made,  the  action  of  account  is  gone,  and  the 
plaintiff  may  have  an  action  of  debt  on  the  arrear  or  balance,  (See  also  Bro. 
Abr.  "  Accompt,"  pi.  28,  67.)  And  again,  it  is  laid  down  in  the  case  of 
Godfrey  v.  Saunders  (&  Wils.  1  IS),  that  "  where  the  party  is  once  charge- 
able or  accountable,  he  cannot  plead  in  bar,  except  in  case  of  a  release  or 
plenk  computavit,  but  must  go  before  auditors :  these  exceptions  are,  because 
a  release,  and  having  fully  accounted,  are  total  extinctions  of  the  right  of 
action."  From  which  authorities  the  inference  is,  that  unless  the  plea 
amounts  to  a  plea  ofpbne*  computavit,  inasmuch  as  it  admits  that  the  defend- 
ant is  chargeable  and  accountable,  there  must  be  a  judgment  quod  computet. 
The  question  therefore  necessarily  arises,  what  is  such  an  accounting  with 
the  plaintiff  as  will  satisfy  this  plea? 

And  we  think  the  accounting,  which  is  necessary  to  satisfy  this  allegation, 
may  be  inferred  from  the  passage  in  Fitzherbert,  already  cited,  and  the  au- 
thorities there  referred  to  from  the  Year-Books  (viz.,  7  H.  4,  14,  and  34  H. 
6,  43),  to  be  the  rendering  an  account  to  the  satisfaction  of  the  plaintiff,  or 
an  account  which  shews  an  agreed  balance  between  the  plaintiff  and  ike  de- 
fendant ;  for  nothing  short  of  this  would  be  sufficient  to  alter  the  nature  of 
the  demand,  and  to  give  the  plaintiff  an  action  of  debt  for  the  arrears  or 
balance.  And  again,  in  the  case  in  the  Year-Book*  last  referred  to,  where  the 
plea  was  that  the  defendant  "  after  the  receipt  of  the  monies,  and  before  the 
writ  purchased,  himself  accounted,  together  with  the  plaintiff,  of  the  same 
monies ;"  and  it  was  objected,  that  the  plea  was  bad,  because  a  man  cannot 
be  judge  in  his  own  cause  ;  the  answer  given  was,  "  that,  by  mutual  consent, 
he  may."  And,  indeed,  it  is  obvious,  that  if  the  mere  fact  of  rendering  a 
true  account  to  the  plaintiff,  though  not  agreed  to  by  him,  were  sufficient  to 
bar  the  action,  a  defendant,  by  pleading  plenl  computavit,  might  always  de- 
feat the  object  of  the  action  of  account,  which  is  to  obtain  an  investigation 
before  the  auditors,  and  might  insist  that  the  truth  of  the  whole  account  ren- 
dered was  a  question  to  be  decided  before  the  jury  at  Nisi  Prius. 

And  still  further,  as  the  plea  of  accounting  before  the  plaintiff  himself  is 
just  upon  the  same  footing  as  an  accounting  before  auditors  appointed  by  the 
plaintiff,  and  it  is  clear  that  the  defendant  in  the  latter  case  must  account  to 
their  satisfaction,  we  hold  ourselves  warranted  in  saying,  that  the  plea  put  in 
by  the  defendant  on  this  occasion,  that  he  has  rendered  to  the  plaintiffs  a  rea- 
sonable account,  is  not  made  out  in  his  favour,  unless  he  can  shew  that  the 
account  so  rendered  was  one  of  that  description,  that  the  result  was  a  balance 
ascertained  and  agreed  upon  between  the  parties.  Now,  upon  the  evidence 
before  the  arbitrator,  it  is  manifest  that  the  account  rendered  by  the  defend- 
ant was  not  an  account  to  which  the  plaintiffs  ever  agreed  ;  but  on  the  con- 
trary, that  whilst  the  defendant  rendered  an  account  in  which  be  charged 
himself  as  factor  for  the  whole,  the  plaintiffs  insisted  that  he  ought  to  render 
an  account  in  which  he  should  be  chargeable  as  a  factor  for  one  moiety  only, 
and  as  owner  of  the  other,  and  thereby  make  himself  liable  to  a  moiety  of  the 
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losses  arising  from  the  sale  of  the  whole.    It  appears,  therefore,  to  lis,  that   CommmPlmt. 
the  issue  upon  the  fourth  and  fifth  pleas  must  be  found  for  the  plaintifls*  and 
that  they  are  entitled  to  judgment  against  the  defendant  "  quod  computet" 
generally,  upon  the  whole  declaration. 

The  remaining  question  referred  to  us  is,  upon  what  counts  in  the  declara- 
tion the  plaintiffs  are  entitled  to  final  judgment,  and  for  what  sum.  And 
upon  this  latter  question  we  think,  that  although  difficulties  might  have 
arisen  as  to  the  mode  of  taking  the  account,  resulting  from  the  form  of  the 
declaration,  and  the  character  in  which  the  defendant  stands  charged  thereby, 
in  case  the  account  had  been  taken  before  auditors  assigned  by  the  Court, 
under  the  judgment  quod  computet,  yet  under  the  power  given  to  the  arbi- 
trator by  consent  of  the  parties,  such  difficulties  are  removed ;  and  that  it  was 
intended  by  the  order  of  the  Court,  and  the  consent  of  the  parties,  that  when 
the  arbitrator,  after  bearing  the  evidence,  decided  that  the  defendant  should 
account,  he,  the  arbitrator,  should  take  the  account  between  the  parties  as 
it  really  stood,  and  ought  to  be  taken  between  them,  with  reference  to  their 
real  and  true  relation  to  each  other ;  in  short,  that  he  was  to  sit  as  an  arbitra- 
tor, to  whom  all  matters  in  difference  between  the  parties  were  referred,  and 
not  simply  as  an  auditor,  assigned  under  the  common  law  judgment,  quod 
computet,  notwithstanding  the  judgment  was  ultimately  to  be  entered  up 
in  the  action.  And,  in  this  view,  we  think  the  account  has  been  rightly 
taken  by  the  arbitrator,  and  that  the  judgment  should  be  entered  upon  the 
first  and  second  counts,  which  were  traversed,  for  the  aggregate  sums  found 
by  him  to  be  due  thereon  for  principal  and  interest,  at  6  per  cent. ;  and  upon 
the  fourth  and  fifth  counts,  on  which  judgment  went  by  default,  for  the  aggre- 
gate of  the  principal  sum  and  interest,  at  the  rate  above  mentioned,  as  stated 
by  the  arbitrator.    And  we  give  judgment  accordingly. 


Fbctor  t\  Beacon.  Jon.31. 

rpHESIGER,  in  Michaelmas  Term,  obtained  a  rule  nisi  to  sign  and  enter  1.  Judgment 
up  final  judgment  against  the  defendant  for  620/.  15*.  10d.,  under  the  "p^Mt^ 
Speaker's  certificate,  pursuant  to  the  Statute  9  G.  4,  c.  22,  s.  63  (a).    The  of  several  par- 
affidavits  he  produced  were  to  the  following  effect :  in^s^kerl 

i«  vi    *  ^v         ^     *        »  certificate,  as 

liable  to  pay  the  costs  of  an  election  petition  (under  9  G.  4,  c.  22,  a.  63.)  lor  the  whole  amount 
ofluSt  c08!8»  CTen  thou8n  »ct»OM  hare  been  commenced  against  all  the  other  parties. 

2.  The  above  Statute,  which  gives  authority  to  the  Speaker  so  to  certify;  is  not  a  penal 
enactment. 

3.  The  application  to  the  Speaker,  to  appoint  the  taxation,  may  be  made  by  the  agent  of  the 
party  in  whose  favour  the  committee  have  reported. 

4.  It  is  no  objection  to  the  certificate  that  the  name  of  the  party,  entitled  to  the  costs, 
anpears  for  the  first  timetherein,  the  name  of  A.  B.  being  inserted  in  the  former  document! 
if  it  sufficiently  appears  from  affidavits  that  A.  B.  was  the  agent  of  such  party. 

0.  As  the  certificate  »,  by  the  Statute,  conclusive  as  to  the  amount  of  the  costs,  it  is  no  objec- 

ES'JFML*  «•**«*•  ,»J*TOttr  *  *  »**"g  member,  the  costs  of  an  elector,  admitted  to  de- 
fend the  return,  are  inciud«L  ' 


fend  the  return,  are  included. 

fa)  See.  57  enact*,  «  That  whenever  be  frivolous  or  vexations,  the  parties 

any  committee,  appointed  to  consider  the  who  shall  have  appeared   before   the 

merits  of  any  petition,  complaining  of  committee  in  opposition  to  such  peti- 

an  iindne  election  or  return,  shall  re-  tion,  shall  be  entitled  to  recover  from 

port  to  the  House,  with  respect  to  any  the  persons,  or  any  of  them,  who  shall 

such  petition,  that  the  same  appeared  to  have  signed  such  petition,  the  full  costs 
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Common  Pleas, 


Fectob 

17. 

Beacon. 


That  the  speaker  of  the  House  of  Commons  had  duly  signed  the  following 
certificate  :— 

"  Whereas  John  Rickman,  Esq.,  clerk  assistant  of  the  House  of  Com- 
mons, and  James  William  Farrer,  Esq.,  one  of  the  masters  of  the  High  Court 
of  Chancery,  who  were  duly  authorized  and  directed  by  me  in  pursuance  of 
an  Act  passed  in  the  ninth  year  of  the  reign  of  his  majesty  king  George  4th, 
intituled,  '  An  Act  to  consolidate  and  amend  the  law  relating  to  the  trial  of 
controverted  elections  or  petitions  of  members  to  serve  in  Parliament/  to 
examine  and  tax  the  costs  and  the  expences  incurred  by  John  Minet  Fectort 
Esq.,  sitting  member  for  the  borough  of  Maidetone,  have  reported  to  me  the 
amount  thereof,  and  do  hereby  certify  that  the  costs  and  expences  allowed  in  the 
said  report  amount  to  the  sum  of  620/.  15*.  \0&,  and  that  George  Beaco*, 
George  Powell,  William  Lucking  Wright,  William  Jury,  Walter  Hani* 
and  William  Richard  Brown,  who  signed  the  petition,  complaining  of  an 
undue  election  and  return  for  the  said  borough,  declared  by  the  select  com- 
mittee, appointed  to  try  the  merits  of  the  said  petition,  to  be  frivolous  and 
vexatious,  are  liable  to  pay  the  same. 

"  Given  under  my  hand,  this  6th  day  of  August,  1838. 

"  /.  Abercromby,  Speaker." 


and  expences  which  such  parties  shall 
have  incurred  in  opposing  the  same; 
such  costs  and  expences  to  be  ascertained 
in  the  manner  hereinafter  directed/* 

Sec.  60  enacts,  "  That  the  costs  and 
expences  of  prosecuting  or  opposing 
any  petition,  presented  under  the  pro- 
visions of  this  Act,  and  the  costs  and 
fees  payable  to  any  witness  summoned 
before  such  committee,  or  to  any  clerk 
or  officer  of  the  House  of  Commons, 
upon  the  trial  of  any  such  petition,  shall 
be  ascertained  in  manner  following; 
that,  on  application  made  to  the  Speaker 
within  three  months  after  the  determi- 
nation of  the  merits  of  such  petition,  by 
any  such  petitioner,  party,  witness  or 
officer,  as  before  mentioned,  for  ascer- 
taining such  costs  or  fees,  the  Speaker 
shall  direct  the  same  to  be  taxed  by  two 
persons,  of  whom  the  clerk,  or  one  of 
the  clerks'  assistant  of  the  House,  shall 
always  be  one,  and  one  of  the  following 
officers,  not  being  a  member  of  the 
House,  shall  be  the  other;  (that  is  to 
say)  masters  in  Chancery,  the  King's 
BencK  Common  Pleas  and  Exchequer  ; 
and  the  persons  so  authorized  to  tax 
such  costs  and  fees  shall  examine  the 
same,  report  the  amount  thereof,  toge- 
ther with  the  name  of  the  party  liable 
to  pay  the  same,  to  the  Speaker,  who 
shall,' upon  application,  deliver  to  the 
party  a  certificate  signed  by  himself, 
expressing  the  amount  of  the  costs  and 
fees  allowed  in  such  report,  together 
with  the  name  of  the  party  liable  to 
pay  the  same ;  and  the  persons  so  ap- 
pointed to  tax  such  costs  and  fees,  and 
report  the  amount  thereof,  arc  autho- 


rized to  receive,  for  such  taxation  and 
report,  such  fees  as  shall  be,  from  time 
to  time,  fixed  by  resolution  of  the 
House ;  and  such  certificate,  so  signed 
by  the  Speaker,  shall  be  conclusive  evi- 
dence of  the  amount  of  such  demands, 
in  all  cases,  and  for  all  purposes,  what- 
soever ;  and  the  party,  claiming  under 
the  same,  shall,  upon  payment  thereof, 
give  a  receipt  at  the  foot  of  such  certi- 
ficate, which  shall  be  a  sufficient  dis- 
charge for  the  same." 

Sec  63  enacts,  "  that  it  shall  be  lawful 
for  the  party  entitled  to  such  costs  to  de- 
mand the  whole  amount  thereof,  so  cer- 
tified as  above,  from  any  one  or  more  of 
the  persons  respectively,  who  are  here- 
inbefore made  liable  to  the  payment 
thereof;  and  in  case  of  non-payment,  to 
recover  the  same  by  action  of  debt  in 
anv  of  His  Majesty's  Courts  of  record  at 
Westminster,  in  which  action  it  shall 
be  sufficient  for  the  plaintiff  to.  declare 
that  the  defendant  is  indebted  to  him  in 
the  sum  to  which  the  costs,  ascertained 
in  manner  aforesaid,  shall  amount  by 
virtue  of  this  Act ;  and  the  certificate 
of  such  amount,  so  signed  by  the 
Speaker,  shall  have  the  force  and  effect 
or  a  warrant  to  confess  judgment ;  and 
the  Court,  in,  which  such  action  shall 
be  commenced,  shall,  upon  motion,  and 
on  the  production  of  such  certificate, 
enter  up  judgment  in  favour  of  the 
plaintiff  named  in  such  certificate,  for 
the  sum  specified  therein  to  be  due  from 
the  defendant  in  such  action,  in  like 
manner  as  if  the  defendant  had  signed 
a  warrant  to  confess  judgment  in  the 
said  action  to  that  amount." 
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That  the  plaintiff,  by  deed-poll,  had  appointed  Mr.  Richard  Hart,  his  at-  OmmPleas. 
tome j,  to  demand  and  receive  the  sum  mentioned  in  the  certificate  from  the  Fbctor 
persons  named  therein,  and  each  of  them :  that  the  defendant  was  served  by  beacon. 
Hart  with  a  copy  of  the  certificate  and  deed-poll,  and  the  originals  shewn  to 
him,  and  payment  demanded  of  620/.  I5#.  10rf.,  but  which  sum  was  not  paid, 
either  by  the  defendant  or  any  other  person :  that  a  writ  of  summons,  in  debt 
for  6*20/.  I5«.  \Qd.,  was  sued  out  in  September,  1838,  against  the  defendant, 
and  personally  served  upon  him,  duly  indorsed  with  Mr.  Heart  $  name  and 
place  of  abode  as  such  attorney :  that/the  defendant  not  having  appeared,  an 
appearance  was  entered  for  him  in  October,  by  Bower  and  Back,  Harie 
agents ;  and  soon  afterwards,  Mr.  Jamee  Coppoek  gave  notice  that  he  was 
the  defendant's  attorney,  and  would  receive  a  declaration  :  that  a  copy  of  the 
declaration  in  debt,  upon  the  Statute,  was  delivered  to  Coppoek,  in  Novem- 
ber, and  a  duplicate  filed  at  the  Master's  office :  and  that  the  day  after  the  decla- 
ration was  filed,  the  defendant  was  served  with  notice  thereof,  and  with  a 
copy  of  the  particulars  of  the  plaintiff's  demand. 

Wilde,  Serjt.,  and  Cockburn,  shewed  cause,  upon  an  affidavit  by  Mr.  Cop- 
pock,  as  follows  :— 

That  the  following  notice  was  served  on  Mr.  Northouee,  parliamentary 
agent  for  the  petitioners: — 

"  Maidstone  borough :  We  the  examiners  appointed  to  tax  the  costs  and 
expences  of  Mr.  Hart,  in  the  matter  of  the  above  election,  have  appointed 
Thursday,  the  2d  day  of  August,  at  4  o'clock  in  the  afternoon,  in  one  of  the 
committee  rooms  of  the  House  of  Commons.  /.  W.  Farrer ;  W.  G.  Roee, 
clerk  to  the  taxation.     House  of  Commons,  July  30th,  1838." 

That  the  deponent  having,  in  the  absence  of  Mr.  Northouse,  undertaken  to 
attend  to  such  taxation,  went  first  to  the  office  of  Mr.  Roee,  clerk  to  the  re- 
cognizances on  election  petitions,  and  clerk  to  the  taxation  of  costs,  at  the 
offices  of  the  House  of  Commons,  in  Parliament  Street,  and  there  inspected 
the  original  application  for  taxation,  previous  to  the  appointment  to  tax. 

That  such  application,  upon  which  the  appointment  to  tax  had  proceeded, 
was  as  follows : — 

"  Sir,  in  pursuance  of  the  Act  9  G.  4,  c.  22,  we  are  directed  to  transmit  to 
you  a  copy  of  Mr.  Har(e  account  against  the  petitioners  in  the  Maidstone 
election,  and  to  request  you  to  have  the  same  taxed  in  the  usual  way.  We 
are,  sir,  your  obedient  humble  servants,  Bower  and  Back,  46,  Chancery 
.Lane,  27th  July,  1838.  To  the  right  honourable  the  Speaker  of  the  House 
of  Commons." 

That,  annexed  to  the  application  above  set  forth,  was  an  appointment,  signed 
by  the  Speaker,  as  follows  :— - 

"  By  virtue  of  the  powers  given  to  the  Speaker  of  the  House  of  Commons, 
by  an  Act  passed  in  the  9th  year  of  the  reign  of  his  majesty  king  George  the 
4th,  I  do  hereby  nominate  and  appoint  John  Rickman,  Esq.,  clerk  assistant 
to  the  House  of  Commons,  and  Jamee  W.  Farrer,  Esq.,  one  of  the  masters  of 
the  High  Court  of  Chancery,  to  examine  and  tax  the  costs  and  expences 
mentioned  in  the  requisition  hereunto  annexed;  atod  the  said/.  Rickman. 
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Comwm  BUaa.  Third  (to  the  same),  that  the  defendant  did  not  sell  or  dispose  of  the  said 
Baxter  goods  and  chattels,  in  those  counts  mentioned,  or  any  part  thereof,  in  manner 
and  form,  &c. 

Fourth  (to  the  same),  that  long  before  the  commencement  of  this  action, 
and  after  the  said  selling  and  disposing  of  the  said  goods  and  chattels,  in 
those  counts  respectively  mentioned,  and  in  the  lifetime  of  /.  C.  and  /.  B^ 
deceased,  to  wit,  on  the  1st  of  January,  1830,  the  defendant  did  render  to 
the  plaintiffs,  and  /.  C.  and  /.  B.,  deceased,  a  reasonable  account  of  the  said 
goods  and  merchandizes,  in  those  counts  mentioned,  and  of  the  proceeds  and 
profits  thereof. 

Fifth  (to  the  same),  that  before  the  commencement  of  this  action,  and 
after  the  said  selling  and  disposing  of  the  said  goods  and  chattels,  in  those 
counts  respectively  mentioned,  to  wit,  on  the  1st  January,  1836,  he  the  de- 
fendant did  render  to  the  plaintiffs  a  reasonable  account  of  the  said  goods  and 
chattels  last  mentioned,  and  of  the  proceeds  and  profits  thereof. 

And  as  to  the  two  last  counts  of  the  declaration,  the  defendant  says  no- 
thing in  bar  of  the  said  plaintiffs9  action,  in  respect  of  the  matters  in  those 
counts  contained ;  and  he  the  defendant  now  here  offers  himself,  and  is  ready 
and  willing  to  render  to  the  said  plaintiffs  such  reasonable  account,  as  in 
those  counts  respectively  mentioned,  when  and  where,  and  in  such  manner 
and  form  as  the  Court  here  shall  award. 

Replication,  joining  issue  on  the  pleas. 

Judgment  by  nil  dicit  as  to  the  two  last  counts,  forasmuch  as  the  defend- 
ant says  nothing  in  bar  or  preclusion  of  the  action  of  the  plaintiffs,  in  respect 
of  the  matters  in  those  counts  contained,  whereby  the  plaintiffs  remain  therein 
undefended  against  the  defendant,  therefore  it  is  considered  that  the  defend- 
ant do  account  with  the  plaintiffs  for  the  time  he  was  bailiff  of  the  plaintiffs, 
and  had  the  care  and  management  and  administration  of  the  goods  and  chat- 
tels in  those  counts  respectively  mentioned,  to  be  merchandized  and  made 
profit  of  for  the  plaintiffs,  as  in  those  counts  respectively  alleged ;  and  the 
defendant  in  mercy,  because  he  hath  not  before  accounted,  &c 

The  cause  came  on  for  trial  before  Tindal,  C.  J.,  at  the  London  Sittings 
after  Michaelmas  Term,  1836,  when  a  verdict  was  entered  for  the  plaintiffis 
on  all  the  issues,  subject  to  the  award  of  a  barrister,  who  was  by  the  order  of 
reference  empowered  to  direct  that  a  verdict  should  be  entered  for  the  plain- 
tiffs or  defendant,  and  such  judgment  thereon  for  either  of  the  said  parties  as 
he  should  think  proper,  and  to  whom  the  cause,  and  all  matters  in  difference 
between  the  parties,  were  referred,  and  who  was  to  raise  upon  the  (ace  of  his 
award  any  points  of  law,  if  any  should  occur,  for  the  opinion  of  the 
Court ;  the  plaintiffs  to  have  the  right  to  apply  to  the  said  Court  for 
leave  to  amend  the  record,  and  the  Court  to  have  the  same  right  to 
grant  or  refuse  such  amendment  as  the  C.  J.  at  Nisi  Priue  would  have 
had. 

The  arbitrator  made  his  award  on  the  10th  of  January,  1 838,  and  awarded, 
that,  upon  the  first  issue,  the  plaintiffs  and  /.  C.  and  /.  B.,  deceased,  and 
the  defendant,  were  owners  of  the  said  goods  and  chattels,  in  manner  and  form 
following,  that  is  to  say,  the  plaintiffs,  together  with  /.  C.  and  /.  2?.,  were, 
during  the  time  th*t  the  said  goods  and  chattels  were  in  the  care  and  manage- 
ment of  the  defendant,  joint  owners  of  one  undivided  moiety  of  the  said  good* 
and  chattels,  and  as  such  joint  owners  of  the  said  undivided  moiety,  were, 
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daring  all  the  time  aforesaid,  tenants  in  common  with  the  defendant  and  one   Common  Pleat. 
George  Atkinson  of  the  said  goods  and  chattels,  the  defendant  and  G.  A.  then 
being  joint  owners  of  another  undivided  moiety  of  the  said  goods  and 
chattels. 

Upon  the  second  issue ;  that  the  goads  and  chattels  were  in  the  care  and 
management  of  and  held  by  the  defendant,  as  the  owner,  jointly  with  G.  A., 
of  the  one  undivided  moiety  thereof,  and  as  the  bailiff,  jointly  with  G.  A.y  of 
the  plaintiffs  and  /.  C.  and  /.  B.t  deceased,  of  the  other  undivided  moiety 
thereof. 

Upon  the  third  issue ;  that  the  defendant  did  sell  and  dispose  of  the  said 
goods  and  chattels  for  and  on  account  of  the  defendant  and  G.  A.  as  to  one 
unditided  moiety  thereof,  and  for  and  on  account  of  the  plaintiffs  and  /.  C. 
and  /.  B.y  as  to  another  undivided  moiety  thereof. 

Upon  the  fourth  issue ;  that  the  said  goods  and  chattels  were  manufactured 
by  the  plaintiffs  and  by  /.  C.  and  /.  B.f  in  Scotland,  and  were  afterwards 
forwarded  by  them  to  the  defendant  and  G.  A,  in  Jamaica,  to  be  there  sold 
by  the  defendant  and  G.  A.  on  the  joint  account  of  the  plaintiffs  and  /.  C. 
and  J.  B.9  and  of  the  defendant  and  G.  A.,  in  such  proportions  as  before 
stated  with  reference  to  the  third  issue ;  and  were  then  by  the  defendant  and 
G.  A.  accepted,  to  be  by  them  there  sold  on  such  joint  account,  and  in  such 
proportions  as  aforesaid.    And  that  afterwards,  and  before  the  commence- 
ment of  the  suit,  and  after  such  selling  and  disposing  of  the  said  goods  and 
chattels,  as  before  found  with  reference  to  the  third  issue,  and  in  the  lifetime 
of  the  said  /.  C.  and  /.  2?.,  the  defendant  did  render  to  the  plaintiffs  and 
/  C.  and  /.  B.,  deceased,  a  certain  account,  as  and  for  a  reasonable  account 
of  the  said  goods  and  chattels  in  those  counts  mentioned,  and  of  the  proceeds 
and  profits  thereof,  which  account  contained  a  statement  of  the  prices  ob- 
tained by  the  defendant  upon  the  sale  of  the  last  mentioned  goods  and  chat* 
tels,  and  also  an  account  of  the  charges  upon  such  goods  and  chattels,  made 
out  by  the  defendant  in  the  ordinary  form  of  account  sales  rendered  by  a 
factor,  to  whom  goods  are  consigned  for  sale,  to  his  principal  the  consignor, 
and  taking  credit  for  the  whole  of  the  charges  incident  to  the  sale  of  the  said 
goods  and  chattels,  including  a  commission  of  ten  per  cent,  upon  such  sales, 
and  without  noticing  any  interest  of  the  defendant,  or  of  the  defendant  jointly 
with  G.  A.,  in  the  said  goods  and  chattels,  or  in  the  undivided  moiety  thereof, 
and  without  bringing  into  the  account,  or  in  any  manner  noticing,  a  certain 
loss  upon  the  said  consignment,  resulting  from  the  fact  that  the  said  last 
mentioned  goods  and  chattels  were  sold  by  the  defendant  at  less  prices,  and 
for  a  smaller  amount,  than  the  amount  of  the  invoice  value  or  prime  cost 
thereof,  with  the  charges  thereon.     And  that  no  account  of  the  said  last  men^' 
tioned  goods  and  chattels,  and  of  the  proceeds  and  profits  thereof,  save  and 
except  such  account  as  above  mentioned,  was  ever  rendered  by  the  defend- 
ant and  G.  A.,  or  either  of  them,  to  the  plaintiffs  and  /.  C.  and  /.  B.f  de- 
ceased, or  to  any  of  them.    And  further,  that  before  the  commencement  of 
the  action,  the  defendant  and  G.  A.  paid  to  the  plaintiffs  and  /•  C.  and  /.  B. 
the  full  amount  of  the  price  obtained  by  the  defendant  and  G.  A.  upon  the 
sale  of  the  said  goods  and  chattels,  after  deducting  their  charges  and  commis- 
sion, but  that  they  have  not  paid  to  the  plaintiffs  and  /»  C.  and  /.  B.  or  to 
any  of  them,  any  part  of  the  said  loss, 
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had  not  been  properly  put  in  motion :  the  application  should  have  been  made 
by  the  party  entitled  to  the  costs,  as  where  a  penalty  is  given  as  a  compen- 
sation to  a  party,  the  information  must  originate  with  him ;  and  it  is  not  suffi- 
cient that  this  should  be  so  stated  in  the  conviction  ;  but  it  must  also  be 
embodied  in  the  information,  and  established  by  proof;  Rex  v.  Daman  (g)t 
Rex  v.  T.  Smith  (h).  Now,  in  this  case,  the  Court  will  not  intend  that  Hart 
was  the  plaintiff's  agent;  if  he  were,  the  application  for  the  appointment  to 
tax  should  have  been  made  by  him,  qua  agent ;  but  the  application  was,  in 
fact,  not  made  by  him  at  all,  but  by  Messrs.  Bower  and  Back,  on  his  behalf; 
and,  therefore,  even  upon  the  assumption  that  Hart  was  the  plaintiff's  agent, 
he  had  no  power  to  depute  his  authority,  pursuant  to  the  maxim,  delegatus 
non  potest  delegare.  In  Bruyeres  v.  Haleomb  (»),  the  Court  held  that  the 
Speaker's  certificate  was  not  conclusive,  for  they  would  not  enter  up  judg- 
ment upon  it,  as  it  appeared  by  affidavit  that  it  was  founded  upon  the  report 
of  a  select  committee  not  duly  appointed :  and  in  Hanson  v.  Dundas  (J), 
the  Court  took  a  distinction  between  matters  of  substance  and  matters  of 
mere  direction. 

Secondly,  the  costs  taxed  contain  the  costs  of  several  distinct  parties,  one 
being  an  elector  (Benstead),  whose  name  is  not  mentioned  in  the  bill;  and 
the  Speaker  had  no  authority  to  include  these  costs  in  the  certificate,  Stra- 
chey  v.  Turley  (k). 

Thirdly ,  by  the  terms  of  the  certificate,  the  defendant,  and  &ve  other  per* 
sons,  are  declared  liable  to  pay  the  costs,  and  six  actions  have  consequently 
been  brought ;  but  judgment  is  now  asked  for  the  whole  amount  against  one 
party  only.  It  is  true  the  63d  section  says  that  the  party,  entitled  to  the 
costs,  may  demand  the  whole  amount  from  any  one  or  more  of  the  persons 
liable ;  and  in  Gvrney  v.  Gordon  (/),  it  was  held,  that  the  certificate  might 
be  made  against  one  of  several  petitioners ;  but  here,  both  the  report  and  the 
certificate  are  against  all  the  parties  ;  and,  as  the  Act  declares  that  the  latter 
is  to  have  the  effect  of  a  warrant  of  attorney,  the  certificate,  in  this  case,  will 
have  the  effect  of  a  joint  warrant  of  attorney,  signed  by  all  the  parties,  with- 
out words  of  severance,  upon  which  a  separate  judgment  cannot  be  entered 
up  ;  Raw  v.  Alderson  (m),  Gee  v.  Lane  (n). 


Thesiger,  Q.  C,  and  Channell,  in  support  of  the  rule. — The  principle  as 
to  summary  convictions  does  not  apply  to  this  case ;  for  this  Statute  is  not 
in  the  nature  of  a  penal  enactment,  but  merely  points  out  the  manner  in 
which  costs  incurred  in  a  judicial  investigation  are  to  be  ascertained  and  re- 
covered. Every  thing  which  is  requisite  to  entitle  the  plaintiff  to  his  costs, 
appears  in  this  case ;  and  it  is  perfectly  immaterial  by  whom  the  application 
to  tax  the  costs  was  made ;  or,  if  the  Court  should  think  it  material,  it  suffi- 
ciently appears  upon  the  affidavits  that  Hart  was  the  plaintiff's  agent  in  the 
matter. 

With  regard  to  Benstead's  costs,  no  objection  can  now  be  taken,  as  the 


2  B.  &  A.  378. 

(A)5M.&  S.  133. 

ft)  1  H.  &  W.  410;  3  A.  &  E.  381 ; 
5  tf .  &  M.  149. 

(J)  2  Hodg.  155 ;  3  N.  CU23 ;  3  Sc. 
429  ;  5  D.  P.  C.  489. 


(k)  7  East,  507 ;  11  East,  194. 
(0  9  Bing.  37  ;  2  Mo.  &  Sc.  187 ; 
2C.&J.  614;  2Tyr.  616. 
(m)  7  Taunt.  453. 
(n)  15  East,  592. 
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Statute  is  express  that  the  certificate  shall  be  conclusive  evidence  as  to  the  Common  Picas. 
amount  of  the  costs,  for  all  purposes  whatever ;  and  it  is  clear,  that  as  Ben-       Fector 
stead  was  admitted  to  defend  the  plaintiff's  return,  that  the  costs  were  in-  * 

curred  in  the  same  cause.  Strackey  v.  Turley  is  very  different  from  the 
present  case ;  for  that  was  the  case,  not  of  a  party  petitioned  against,  but  of 
two  petitioners,  who  might  have  proceeded  upon  wholly  distinct  grounds. 
Gurney  v.  Gordon  is  an  authority  that  an  action  lies  upon  the  certificate 
against  one  of  the  several  petitioners.  It  might  be  an  answer  to  this  appli- 
cation, if  it  could  be  shewn  that  the  plaintiff  had  actually  recovered  against 
any  other  of  the  parties  mentioned  in  the  certificate,  but  no  such  matter  is 
even  suggested. 

Cur.  adv.  vult. 

Tindal,  C.  J  ,  now  delivered  judgment. — Upon  shewing  cause  against  the 
rule  granted  in  this  case,  for  signing  and  entering  up  final  judgment  for  the 
sum  specified  on  the  certificate  of  the  Speaker  of  the  House  of  Commons,  in 
pursuance  of  the  Stat.  9  G.  4,  c.  22,  three  objections  have  been  urged  on  the 
part  of  the  defendant  against  the  plaintiff's  right  to  recover  his  costs  :  first, 
that  upon  the  facts  brought  before  the  Court  by  the  affidavits,  the  Speaker 
had  no  jurisdiction  to  grant  his  certificate ;  secondly,  that  the  certificate  in- 
cludes the  costs  of  another  petitioner,  besides  those  of  the  plaintiff;  and, 
lastly,  that  the  action  should  have  been  a  joint  action  against  all  the  peti- 
tioners, not  a  several  action  against  each. 

With  respect  to  the  objection  lastly  taken,  we  think  it  might  have  been 
entitled  to  much  consideration,  if  the  plaintiff  had  already  entered  up  his 
judgment  in  another  action  against  any  one  of  the  parties  made  liable  to  the 
costs ;  for  that  would  have  raised  the  question,  whether  more  than  one  action 
can  be  maintained  under  the  Statute,  where  several  parties  are  made  liable  to 
the  costs  ;  but  as  no  application  has  yet  been  made  by  the  plaintiff  in  any 
other  action,  and  it  does  not  appear  that  any  other  will  be  made,  the  only 
question  at  present  before  us  is,  whether  a  several  action  is  maintainable 
against  one  of  such  parties  only.  And  we  think  that,  under  the  construction 
of  the  63d  sec,  it  is  at  all  events  in  the  election  of  the  party  who  is  entitled 
to  his  costs  under  the  Speaker's  certificate,  to  demand  them  of  any  one  of  the 
persons  made  liable  by  the  certificate,  and  to  bring  his  action  against  such 
one  alone. 

In  support  of  the  two  former  objections,  it  has  been  urged,  in  the  first 
place,  on  the  part  of  the  defendant,  that  the  several  clauses  of  the  Statute, 
which  give  authority  to  the  Speaker  to  ascertain  and  certify  the  costs,  are  to 
be  considered  as,  and  to  receive  the  same  strict  construction  with,  clauses  in 
an  Act  of  Parliament  which  impose  a  penalty,  so  that  no  intendment  is  to 
be  made  in  favour  of  the  Speaker's  jurisdiction ;  but,  on  the  contrary,  such 
jurisdiction  must  appear  expressly,  and  with  entire  certainty,  upon  the  face 
of  the  proceedings  themselves.  But  we  cannot  consider  the  authority  given 
by  this  Statute  to  the  Speaker  as  having  any  connection  with,  or  bearing  any 
analogy  to,  a  penal  enactment.  Even  admitting  that  the  clauses  which  give 
to  the  committee,  appointed  to  consider  the  merits  of  a  petition,  the  power  of 
reporting  that  such  petition,  or  the  opposition  thereto,  is  frivolous  and  vexa- 
tious, and  which  impose,  as  the  consequence  of  such  report,  the  payment  of 
the  full  costs  and  expences  of  the  adverse  party  by  the  persons  against  whom 
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such  report  is  made,  are  to  be  considered  as  in  the  nature  of  penal  * 
ments,  still  the  authority  given  to  the  Speaker  is  of  a  nature  widely  different : 
it  is  created,  not  for  the  purpose  of  imposing  costs,  but  of  ascertaining  their 
amount  by  the  taxation  of  certain  officers  therein  mentioned ;  and  the  clauses  re- 
lating to  it  have  no  other  object  or  effect  than  to  moderate  or  diminish  the 
amount  of  the  costs  already  incurred,  or,  at  all  events,  to  ascertain  their  just 
measure.  They  are,  in  fact,  clauses  beneficial  to,  and  not  in  prejudice  of,  the 
party  against  whom  the  penalty  of  costs  has  been  awarded  under  the 
Statute ;  and  ought,  therefore,  as  it  appears  to  us,  to  receive  a  favourable 
construction  in  themselves ;  and  that  every  fair  intendment  is  to  be  made 
from  the  facts  disclosed  by  the  affidavits,  in  support  of  the  jurisdiction  under 
which  the  Speaker  acts. 

Now  the  first  objection  is,  that  the  name  of  Mr.  Fector,  the  petitioner,  no 
where  appears  upon  the  lace  of  any  document  brought  before  the  Court,  until 
it  occurs  for  the  first  time  in  the  Speaker's  certificate ;  but  that  in  the  origi- 
nal application  to  the  Speaker,  a  copy  "of  Mr.  Hart's  account  against  the 
petitioners"  is  transmitted  for  taxation  ;  and  that  the  reference  by  the 
Speaker  to  the  taxing  officers,  the  appointment  given  by  them  of  the  day  of 
taxation,  and  also  their  report  to  the  Speaker  of  the  amount  of  the  costs, 
never  disclose  the  name  of  the  petitioner,  but  use  and  adopt  the  same  des- 
cription as  that  contained  in  the  first  application.  It  is,  therefore,  contended 
by  the  defendant,  that  the  account  of  Mr.  Hart  is,  or  may  be,  the  account  of 
a  perfect  stranger  to  the  transaction ;  that  the  costs  and  expenoes  may  in- 
clude or  belong  to  something  else;  and  that  no  authority  is  shewn  in  the 
Speaker  to  insert  the  name  of  Mr.  Fector  in  his  certificate.  But  when  it  is 
considered  that  the  taxation  of  the  costs  which  took  place,  arose  out  of  the 
decision  of  the  committee  appointed  to  try  the  merits  of  the  Maidstone  elec- 
tion, by  which  it  appears,  as  set  out  in  one  of  the  affidavits,  that  Mr.  Fector 
was  the  sitting  member  and  the  party  petitioned  against ;  and  that  the  ap- 
pointment of  the  day  of  taxation  is  headed  "  Maidstone  borough,"  and  the 
costs  and  expenoes  of  Mr.  Hart,  in  the  matter  of  the  above  election,  are 
therein  expressly  referred  to ;  that  the  report  of  the  examiners  is  headed 
"Maidstone  election;"  and  that  the  Speaker's  certificate  is  founded  ex- 
pressly on  the  reference  which  he  had  previously  made  to  these  same  officers, 
and  which  he  describes  in  his  certificate  as  a  reference  of  "  the  costs  and  ex- 
penoes incurred  by  John  Minet  Fector,  Esq.,  sitting  membe*r  for  the  borough 
of  Maidstone,"  it  seems  a  necessary  intendment,  that,  taking  the  documents 
together,  the  costs  and  expences  of  Mr.  Hart,  in  the  matter  of  the  election, 
and  the  costs  and  expences  claimed  by  the  sitting  member,  must  be  the  same 
identical  costs  and  expences. 

Again,  the  affidavit  of  the  defendant's  agent  states  that  he  attended  the 
taxation ;  that  he  objected  to  the  authority  of  the  taxing  officers,  and  protested 
against  their  proceeding;  but  that,  nevertheless,  they  proceeded :  and  though 
the  affidavit  is  silent  as  to  what  objection  was  made,  yet,  taking  it  to  hare 
been  that  which  is  above  adverted  to,  it  could  only  have  been  overruled  by 
proof  before  the  officers  that  the  costs  of  Mr.  Hart,  and  the  costs  of  Mr.  Fee- 
tor.  were  identically  the  same.  Indeed,  there  is  not  the  slightest  suggestion 
in  the  affidavit  that  Mr.  Harts  bill  of  costs  related  to  any  other  subject  mat- 
ter than  the  costs  incurred  before  the  Maidstone  election  committee ;  and 
such  suggestion  could  never  have  been  omitted,  if  the  fact  had  warranted  the 
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insertion  of  iL    We,  therefore,  think  the  first  objection  ought  net  to  be  Gmtjiw»Pka*. 
allowed  to  prevail* 

The  second  objection  is,  that  the  costs  of  BenHead,  an  elector,  who  was 
allowed  by  the  House  to  be  admitted  a  party  to  defend  the  return  of  Mr. 
Fitter,  are  included  in  the  amount  of  the  taxation ;  and  that  the  Speaker  had 
no  jurisdiction  to  make  a  certificate  including  both.  What  was  the  amount 
of  those  costs,  so  alleged  to  be  dne  from  Benttead,  the  affidavit  does  not  dis- 
close, nor  the  ground  upon  which  the  taxing  officers  included  such  costs  in 
the  bill ;  nor,  indeed,  does  it  appear,  with  any  degree  of  certainty,  that  the 
agent  made  any  precise  objection  on  this  account.  But  whether  he  did  or 
not,  we  think  this  objection  is  answered  by  reference  to  the  60th  sec  of  the 
Stat.,  by  which  the  certificate  of  the  Speaker  is  declared  to  be  conclusive 
evidence  of  the  amount  of  the  costs ;  the  disputed  items  being  in  effect  items 
in  the  account,  which  the  taxing  officers,  after  hearing  both  sides,  thought 
themselves  warranted  in  allowing,  and  the  Speaker  in  certifying.  And  we 
think  the  present  case  differs  widely  from  that  of  Strachey  v.  Turley,  where 
the  objection,  that  the  costs  of  two  separate  parties  were  made  the  subject  of 
a  joint  taxation,  appeared  upon  the  documents  themselves ;  and  the  Court 
could  not  do  otherwise  than  take  notice,  that,  under  a  power  given  to  tax  the 
costs  of  "  such  petition/'  the  officers  had  taxed  the  costs  jointly  of  two  seve- 
ral petitions,  signed  by  different  persons ;  whereas,  in  the  present  case,  the 
objection  is  raised  only  by  affidavit* 

We,  therefore,  think  the  objections  ought  not  to  be  allowed,  and  that  the 
rule  for  entering  up  judgment  should  be  made 

Absolute. 


THORNHILL   V.    OaSTLER.  J«i.31. 

TfcEBT  and  detinue  ;  the  former  for  the  balance  of  an  account,  the  latter  for  a  After  notice  of 
promissory  note.    Venue,  London.     After  issue  joined,  and  notice  of  SfrJotcSingl 

trial  given,  the  venue,  at 

the  instance  of 
the  defendant, 

Atcherley,  Serjt,  on  a  former  day  in  this  Term,  obtained  a  rule  niei  to  aSaaTTt^aut- 

change  the  venue  to  York,  on  an  affidavit  that  the  trial  would  probably  iop  that  sixty 

last  four  days,  that  there  were  sixty  witnesses  necessary  lor  the  defence,  who  be  required  for 

all  resided  in  Yorkshire,  that  the  expence  of  bringing  them  to  London  would  **•  ?nfetnX?l 

exceed  2,000/.,  and  that  the  defendant  was  a  very  poor  man :  there  was  also  costs  will 

an  affidavit  of  merits.  JJJg1*  try. 

ins  the  cause 

Wilde,  Serjt,  now  shewed  cause,  upon  affidavits  stating,  that  the  action  yenue  is  laid. 
was  brought  by  the  plaintiff  against  his  steward  to  recover  the  amount  of 
rents  received  by  him  since  July,  1837,  when  the  accounts  were  balanced 
between  them;  and  on  a  promissory  note  made  by  the  defendant,  in  1836,  but 
which  be  retained  in  his  possession  ;  he  contended  there  was  no  ground  for 
the  application. 
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Common  Pleas.       Atcherley,  Serjt.,  supported  the  rule. 


Thornhull 

v. 
Oastlbb. 


Tiniul,  C.  J. — An  application  of  this  nature  ought  not  to  be  acceded  to, 
unless  something  precise  and  definite  is  laid  before  the  Court,  to  enable  them 
to  see  that  justice  imperatively  calls  for  their  interposition.  It  is  broadly 
stated,  on  the  defendant's  affidavits,  that  he  has  sixty  witnesses,  and  that 
their  expences  will  amount  to  2,000/. ;  one  cannot  easily  see  how  such  a 
host  of  witnesses,  and  so  much  expence,  can  be  required  in  such  an  action  as 
this  is  described  to  be ;  but,  at  any  rate,  the  affidavit  is  too  general  to  induce 
me  to  interfere  with  the  right  which  the  law  has  given  the  plaintiff  of  laying 
the  venue  where  he  may  think  it  most  convenient. 

The  other  judges  concurring, 

Rule  discharged. 


Jon.  31. 


An  action  Tin 
which  the  ae- 
claration  con- 
tained one 
count  on  a 
special  con- 
tract to  accept 
goods,  and  a 
common  count 
for  goods  sold) 
was  referred  to 
a  lay  arbitrator, 
the  costs  being 
to  abide  the 
event  of  the 
award;  the 
arbitrator  or- 
dered defend- 
ant to  pay  a 
certain  sum  to 
plaintiff,  and 
found  that  cer- 
tain of  the 
goods  ^men- 
tioned in  the 
special  count) 
were  the  plain- 
tiff's property; 
th  *  Master* 
taved  the  entire 
costs  for  the 
plaintiff: — 
Held,  he  was 
right  in  so 
doing,  as  at 
most  it  was 
merely  ambigu- 
ous on  the 
award,  whether 
the  arbitrator 
had  taken  the 
special  count 
into  considera- 
tion. 


Rennie  t7.  Mills. 

ASSUMPSIT.  First  count  on  a  special  contract  made  between  plaintiff 
and  P  &,  as  agent  for  defendant,  for  the  sale  of  12,000  fir-sleepers, 
at  2*.  Ad.  a  sleeper,  to  be  paid  for  in  cash,  on  delivery.  Breaches  :  first, 
that  plaintiff  delivered  31  larch  fir,  and  195  Scotch  fir  sleepers,  which  de- 
fendant accepted,  but  did  not  pay  for;  second,  that  plaintiff  shipped  169 
larch  fir,  and  208  Scotch  fir  sleepers  on  board  a  certain  vessel,  and  carried 
them  to  London,  and  offered  to  deliver  them  to  defendant,  who  would  not 
accept  them  ;  third,  as  to  the  residue,  that  plaintiff  offered  to  deliver  them 
to  defendant,  who  would  not  accept  them. 

Pleas:  first,  to  all  but  39/.  7*.  \\dt  non-assumpsit;  second,  payment 
into  Court  of  that  sum  ;  third,  (to  first  count)  that  P.  S.  was  not  defend- 
ant's agent ;  fourth,  that  plaintiff  did  not  deliver,  nor  did  defendant  accept 
the  31  larch  fir  and  195  Scotch  fir  sleepers :  fifth,  that  plaintiff  did  not 
offer  to  deliver  the  residue. 

The  cause  was  referred  to  a  lay-man  ;  the  costs  of  the  cause  being  to  abide 
the  event  of  the  award.  The  arbitrator  found  that  the  defendant,  at  the 
commencement  of  the  suit,  was  liable  to  pay  the  plaintiff  75/. ;  and  ordered 
that  he  should  pay  the  difference  between  that  amount  and  the  sum  paid 
into  Court :  he  also  found  that  the  sleepers,  shipped  by  the  plaintiff,  were  his 
property.  The  Master  taxed  the  entire  costs  of  the  cause  in  favour  of  the 
plaintiff;  whereupon 

Talfourd,  Serjt.,  obtained  a  rule  nisi  to  review  the  taxation,  on  the  ground 
that  it  did  not  appear  by  the  award  that  the  plaintiff  had  recovered  any  thing 
in  respect  of  the  first  count ;  and.  that,  therefore,  the  costs  of  that  count  ought 
not  to  have  been  allowed. 

Wilde,  Serjt.,  and  Channel!,  shewed  cause,  and  produced  an  affidavit, 
shewing  that  evidence  had  been  given  with  respect  to  that  count ;  and  they 
contended,  that  even  on  the  face  of  the  award,  it  appeared  that  the  arbitrator 
had  taken  the  first  count  into  his  consideration. 


Mills. 
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TUfomrd  and  Hayward,  in  rapport  of  the  rule,  objected  to  the  admissibility  Common  Pleat, 
of  the  affidavit,  on  the  authority  of  Geneham  v.  Germain  (a),  and  contended  kknnib 
that,  on  the  face  of  the  award,  the  arbitrator's  finding  was  on  the  money 
count  only  ;  that,  at  any  rate,  it  was  consistent  with  his  finding  that  he  had 
not  taken  the  special  count  into  his  consideration ;  and.  if  he  did  not,  the 
plaintiff  waa  not  entitled  to  the  costs  of  all  the  issues,  as  the  event  of  the 
award  was  not  wholly  in  his  favour ;  Norris  v.  DanieU(b),  Hunt  v.  Hunt  (c). 

Tikdal,  C.  J.-— This  being  an  application,  not  to  set  aside  the  award,  but 
to  review  the  Master's  taxation,  the  onus  is  on  the  party  making  the  applica- 
tion to  show  that  the  Master  is  wrong,  and  that  the  arbitrator  did  not  take 
the  special  count  into  his  consideration.    Now,  without  looking  at  the  affidavit, 
hut  looking  only  at  the  award,  it  does  not  clearly  appear  that  the  arbitrator 
did  not  do  so,  or  that  the  award  is  confined  to  the  second  count  only.     The 
first  breach  of  the  special  count,  and  the  second  count,  involve  nearly  the 
ssme  question ;  namely,  whether  certain  goods  had  been  sold  and  delivered ; 
and  I  do  not  see  how  we  can  say  that  the  sum  awarded  to  be  paid  was  in 
respect  of  the  second  count  only.    Indeed,  one  part  of  the  award  would  seem 
to  show  that  the  arbitrator  must  have  considered  the  claim  in  the  first  count; 
for  be  finds  that  the  sleepers  shipped  by  the  plaintiff  were  his  own  property. 
At  the  moat,  it  is  merely  ambiguous  on  the  face  of  the  award ;  and  as  the 
award  has  been  treated  as  valid,  no  motion  having  made  to  set  it  aside,  T  do 
not  see  any  reason  for  saying  the  Master  is  in  error. 
The  other  judges  concurring, 

Rule  discharged. 

(a)  11  Moo.  1.  (c)  1  Will.  Woll.  &  Dav.  62. 

h)  10  Blng.  507;  4 Mo.  &  Sc.383 


Norcutt,  Assignee  of  Torr,  an  Insolvent,  v.  Mottram.  jam.  31. 

rpHOVER  by  the  assignee  of  an  insolvent,  laying  the  possession  in  the  In  from  by  the 

plaintMT,  aa  assignee,  and  the  conversion  in  his  time.     Fleae:  Not  X2SS*V!!yZi- 

Guilty,  and  that  the  plaintiff  was  not  possessed,  Ac.     The  cause  stood  first  inf the  P*°- 

in  the  paper  for  the  5th  December  last.    On  the  4th,  the  plaintiff  obtained  a  pUmtiff/hc 

summons  to  amend  his  declaration,  by  laying  the  possession  in  the  insolvent,  J^der'an  ,£ 

and  the  conversion  before  the  insolvency.    The  parties  were  heard,  upon  the  morning  of  the 

summons,  before  the  Lord  C.  J.,  on  the  morning  of  the  6th,  when  it  appeared  tm^tosniend 

that  the  question  turned  upon  the  validity  of  a  warrant  of  attorney,  given  by  **•  deciwttfon 

the  insolvent  to  the  defendant,  and  under  which  the  latter  had  taken  certain  ^Sty^e 

gooda  of  the  insolvent's  in  execution,  in  November,  1837,  and  that  the  insol-  ""J0**"*; 

vent  was  not  arrested  till  the  following  May.     The  Lord  Chief  Justice  pro-  doJendsflt* ' 

posed  either  to  make  the  amendment  msttmier,  or  that  the  cause  should  he  t^^Mb^ 

nnflm  umami. 
—BtU,  he  til  entitled  to  the  costo  of  0»  sjaendment,  ud  to  plead  <U  noro,  neither  pert?  pav- 
ing the  costs  of  the  dsv.  r- /  r- 

I.  2f 
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CommonPUat.    made  a  remanet,  no  costs  to  be  paid  on  either  side ;  the  defendant's  counsel 
Norcutt  •     e^ected  the  latter  alternative. 

V. 
MoTTRAM. 

Erie,  Q.  C,  for  the  defendant,  this  Term  obtained  a  rule  mri  to  amend 
the  order  of  the  Lord  Chief  Justice,  by  given  the  defendant  the  costs  of  the 
day,  and  of  the  amendment,  and  allowing  him  to  plead  de  novo. 

Wild*,  Serjt.,  and  Miller,  shewed  cause. — The  amendment  could  not,  in 
the  slightest  degree,  vary  the  evidence  on  either  side.  It  was  only  proposed 
for  the  purpose  of  adapting  the  declaration  to  the  real  facts  of  the  case 
There  may,  perhaps,  be,  no  objection  to  the  defendant's  having  leave  to  plead 
de  novo  ;  but  he  ought  to  do  so  within  two  days,  and  no  new  rule  to  plead 
is  necessary,  pursuant  to  the  rule  of  this  Court,  E.  1  W.  4,  s.  %  and  R.  G. 
H.2W.4,  s.  42.  There  is  nothing  in  the  present  order  inconsistent  with 
these  rules ;  and  there  is  no  pretence  for  the  defendant's  claiming  the  costs 
of  the  day,  as  he  does  not  show  that  his  defence  would  have  been,  in  the 
slightest  degree,  varied  by  the  amendment,  if  it  bad  been  made  on  the  in- 
stant 

Erie,  in  support  of  the  rule. — The  amendment  proposes  to  substitute  an 
entirely  new  cause  of  action ;  and  there  is  no  precedent  for  allowing  such  an 
amendment,  at  the  moment  a  cause  is  about  to  be  called  on.  The  amended 
declaration  would  necessarily  call  for  new  pleas  which  would  present  totally 
different  issues.  The  postponement  of  the  cause,  was  clearly  brought  about 
by  the  act  of  the  plaintiff,  and  he,  therefore,  ought  to  pay  the  costs  of  the 
day. 

Tindal,  C.  J. — At  the  time  of  the  discussion  before  me,  I  understood  dis- 
tinctly that  the  only  question  between  the  parties  was,  whether  or  not  the 
warrant  of  attorney,  under  which  the  defendant  had  taken  the  goods,  was 
fraudulent.  That  question,  therefore,  would  evidently  remain  the  same, 
whether  the  declaration  remained  in  the  original  form,  or  were  amended  as 
proposed.  That  amendment  might  have  been  made  on  the  moment ;  but  the 
defendant  elected  to  have  the  cause  made  a  remanet:  he  is  certainly  entitled 
to  plead  de  novo  ;  and  the  plaintiff  should,  I  think,  pay  the  costs  of  the 
amendment ;  and  thus  far  the  rule  may  be  made  absolute ;  but  as  to  the 
costs  of  the  day,  they  may  be  costs  in  the  cause,  if  the  defendant  pleases ;  if 
not,  they  must  remain  as  in  the  former  action. 


Erie  elected  the  latter. 


Rale  absolute  accordingly. 
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Lancaster  Railway  Company  v.  Brbnnan.  ammo*  pi**. 


»pHE 


Jim.  31. 
writ  of  summons  having  been  addressed  to  the.  defendant,  as  of  Defendant  h»*> 

Broad-street,  in  the  city  of  London,  ^Sd*«... 

a  third  party 

Peacock  had  obtained  a  rule  nut  to  set  it  aside,  upon  an  affidavit  that  1°^"  might0' 

there  was  no  such  street  in  the  city  of  London,  that  there  were  streets  called  b«  found  in 

Old  Broad-street,  New  Broad-street,  and  Broad-street-buildings,  but  that  f^^furi 

the  defendant  had  never  resided  in  any  one  of  them,  or  ever  told  any  body  k«  5*ideV, 
,     .     _   _  acriDeo  at  of 

that  he  had  done  so.  that  place  in   < 

the  writ  of 

CoU  shewed  cause,  on  an  affidavit  stating,  that  various  enquiries  had  been  j^%<uffic"je"nt> 

made  as  to  the  defendant's  residence,  and  that  a  broker  had  informed  the  though  there 

plaintiff's  attorney  that  the  defendant  was  to  be  met  with  in  Broad-street,  of  exactly  that 

or  on  'Change.    The  defendant  had  himself  referred  the  attorney  to  a  coffee-  Jeftnkan? the 

shop  (in  Holborn)  but  nothing  was  known  of  him  there.  awore  he  had 

never  resided 

Peacock  was  heard  in  support  of  the  rule.  similar  name/ 

Thb  Court,  after  referring  to  Norman  v.  Winter  (a),  said  they  thought 
the  description  was  sufficient. 

Rule  discharged. 

(a)  Ante,f>.$\\;  5N.C.279. 


Doe,  d.  Chapman  t;.  Bluck. 

(RUNNING  had  obtained  a  rule  nisi  to  stay  proceedings  in  this  ejectment.  The  Court 
until  payment  of  the  costs  of  a  former  ejectment,  brought  by  the  now  'SjSjjJ?" 
defendant  against  the  lessor  c:f  the  plaintiff,  in  which  the  now  defendant  had  second  action 
obtained  a  verdict.  „n&£SL 

of  the  costs  of 

Palmer  shewed  cause,  on  an  affidavit,  stating  that  the  present  defendant  'J0™**00.** 
i       •      11     «         *  \     i  -■  .       *.  .  i      .     «        the  title  being 

was  the   landlord,  and  had  executed  a  writ  of  possession,  and  seized  a  the  same.  *l- 

quantity  of  growing  crops,  the  property  of  the  present  lessor  of  the  plaintiff,   c^^been 

of  sufficient  value  to  cover  the  costs  of  the  first  action,  that  there  was  no  seised  under 

rent  in  arrear,  and  that  the  premises  had  been  let  to  another  tenant.  sessioTin^oe*" 


Gunning,  in  reply. — The  taking  of  the  crops  is  no  answer  to  the  present  TjjLcl*  wf re  f* 
application.    Either  the  landlord  was  entitled  to  the  crops,  or  he  was  not :  if  to  cover  such 
he  has  taken  them  wrongfully,  an  action  may  be  maintained  for  them. 

Tindal,  C.  J. — The  case  is  not  taken  out  of  the  ordinary  rule.     Should 
the  present  plaintiff  recover  in  this  action,  he  may  afterwards  sue  for  the  crops. 

Rule  absolute. 
2  p  2 
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Common  Pleat. 


Douglas  v.  Congreve. 

JN  this  case,  the  Court,  in  last  Michaelmas  Term,  having  certified  their 
opinions  (a),  afterwards  returned  the  following  amended  certificate  :— 

M  We  have  heard  this  case  argued,  and  we  are  of  opinion  that  the  plaintiff 
took  under  the  will  of  George  Douglas,  the  testator,  an  immediate  estate  for 
life  in  the  real  estates  of  the -said  testator,  at  Chileton,  and  elsewhere,  in  the 
county  of  Kent,  and  an  estate  in  remainder  in  tail  general  in  the  same  lands, 
expectant  on  the  determination  of  the  estate  for  life,  limited  to  Jamee  Douglas 
Stoddart. 
«  November  26th,  1837.  •'  N.  C.  Tfnaal. 

"J.  A.  Park. 

"J.  Faugkan. 

*  T.  Coltvtan." 


A  testator  de- 
vised his  free- 
hold estates  to 
M.  S.  for  life, 
for  her  sole 
use ;  remainder 
to  her  husband 
for  life ;  re- 
mainder to  the 
use  of  the  heirs 
of  the  body  of 
M.  S.  in  tail; 
remainder  to 
A.  Ml  for  life, 
with  remain- 
ders over ;  and 
declared  that 
all  the  afore- 
said settle* 
ments  were  in- 
tended by  him  to  be  in  strict  settlement,  with  remainder  to  his  own  right  heirs  for  ever : — 
Held,  that  M.  5.  took  an  immediate  estate  for  life  in  the  said  estates,  and  an  estate  in  remain- 
der in  tail  general  in  the  same  lands,  expectant  on  the  determination  of  the  estate  for  life, 
limited  to  her  husband. 

(a)  See  3  Hodg.  235;  4  N.C.I;  5  Sc.  224. 
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Sittings  in  Banc,  coram  Tindal,  G  J.,  Vaughan,  J.,  Bosanquet,  J.,  and 

Erskinr,  J.  (a). 


Pbnnby  v.  Slade  and  another.  Qmmompuat. 

^JpHESPASS  for  taking  the  plaintiff's  goods.  WhJr?o£r- 

At  the  trial,  before  Lord  Dennum,  C.  J.,  and  a  special  jury,  at  the  JJJJJJJibJ*" 
last  Spring  Assises  for  Dorsetshire,  it  appeared  that  the  action  was  brought  magistrates  in 
against  the  present  and  late  mayor  of  Poole,  for  the  purpose  of  trying  the  fbimg^udw 
validity  of  the  appointment  of  certain  parties  as  overseers,  who  had  made  a  «iaj  mci)^ a 
poor  rate ;  a  warrant  to  enforce  the  payment  thereof  having  been  signed  by  Ce/dLtraioed 
the  two  defendants,  as  magistrates  of  the  borough,  and  the  goods  in  question  JJJ^J^J?0^ 
having  been  seized  under  it.  the  absence  of 

The  evidence  as  to  the  manner  in  which  the  appointment  was  made,  was  i^jntaJent) 
conflicting,  but  the  following  facts  were  not  disputed.  question  its 

A  petty  Sessions,  for  the  appointment  of  overseers,  was  duly  convened ;  the  grounder* 
and  at  the  hour  appointed  there  were  seven  magistrates  assembled  (including  JjSjjJ^jJJjn 
the  two  defendants.)    A  list  of  persons  eligible  as  overseers  was  produced  by  the  magistrates 
the  magistrates1  clerk,  and  read  over  by  one  of  the  defendants  (the  then  Jj^SJ^  i& 
mayor.)     An  objection  was  made  to  this  list,  by  one  of  the  magistrates,  as  trespass 
being  made  for  party  purposes ;  and  he  proposed,  that  one  overseer  from  each  n^is'trates 
party  should  be  chosen,  and  brought  forward  a  list  of  names  for  this  purpose.  Jno  "gned th* 
While  this  list  was  being  read,  the  mayor  stated  he  should  appoint  the  two  rant 
first  names  of  the  list  previously  produced,  and  he  then  took  out  two  blank  j^^ff^mL 
forms  of  appointment,  which  he  signed,  and  handed  to  the  other  defendant,  tiooing  the 
who,  after  having  signed  them,  passed  them  to  a  third  magistrate,  who  was  Ip^iment  Is 
sitting  near  to  them,  and  after  his  signature  was  obtained,  the  mayor  delivered  J>7  &ppe*it  or 
them  to  the  high  constable  in  attendance,  who  immediately  left  the  room  to  t/offe.'"  °n 
serve  them  on  the  parties.  «r£*5*frtkv 

.         a    ,         ,     r  .    _  .-.  %     of  fraud  in  such 

One  of  the  other  magistrates  (who  were  not  cognizant  of  these  proceed-  a  case  is  for  the 

ings)  subsequently  proposed  other  parties  as  overseers,  but  the  mayor  re-  (^r^wmnot 

fused  to  put  the  question;  (during  this  discussion  two  other  magistrates  enquire  into 

joined  the  meeting;)  the  question  was,  however,  put  by  the  magistrates9  therornotthe 

clerk,  when  six  out  of  the  seven  magistrates  then  present  voted  for  the  last  appointment 

*  t  *  *     i  i     i  •  .  ...    VM  tnc  result 

mentioned  parties,  the  two  defendants  and  the  other  magistrates,  who  had  of  deliberation 

previously  concurred  with  them,  declining  to  vote.  SuSteiu6  "*" 

The  main  point  upon  which  there  was  a  contrariety  of  evidence,  was  as  to 
'he  manner  in  which  the  appointment  in  question  had  been  made ;  the  wit- 
nesses for  the  plaintiff  stating  that  it  had  been  done  with  great  secrecy  and 

(a)  Pursuant  to  the  Statute  1  &  2  Viet.  c.  32. 
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Common  PUat.    dispatch  ;  and  the  witnesses  for  the  defence  (one  of  whom  was  the  magis- 
trate who  concurred  in  the  appointment)  stating  the  contrary. 

The  Lord  Chief  Justice  told  the  jury,  if  they  thought  the  defendant* 
had  acted  fraudulently  in  appointing  the  overseers,  such  appointment  wai 
void,  and  they  should  find  a  verdict  for  the  plaintiff;  but  if  they  thought  the 
defendants  had  acted  bond  fide,  the  verdict  ought  to  be  for  them.  The  jury 
having  found  for  the  defendants, 

Crowder,  Q.  G,  in  last  Trinity  Term,  obtained  a  rule  nisi  for  a  new  trial, 
upon  the  ground  of  misdirection,  inasmuch  as  the  appointment  was  void  by 
reason  of  the  want  of  deliberation  among  the  magistrates,  Rex  v.  Forrest  (6), 
Rex  v.  Hametall  Ridware  (c) ;  and  that  the  verdict  was  against  evidence, 
inasmuch  as  fraud  was  clearly  made  out  against  the  defendants. 

Wilde  and  Bompas,  Serjts.,  and  Barstow,  shewed  cause. — First,  the 
direction  was  correct.  The  appointment  of  overseers  by  magistrates,  under 
the  43  EL  c  2,  s.  1,  is  a  judicial  act,  Rex  v.  Flag  (d),  Rex  v.  Forrest;  so 
also  was  the  granting  the  warrant,  Harper  v.  Carr  (e),  and,  therefore,  both 
act 8  being  done  by  the  defendants  within  their  jurisdiction,  in  the  absence  oi 
fraud,  they  are  not  responsible;  12  Rep.  23,  25.  Dieas  v.  Lord  Broug- 
ham (/),  Brittain  v.  Kinnaird  (g),  Baeten  v.  Carew  (A),  Ashcroft  v. 
Bourne  (1),  Faweett  v.  Foulie  (J),  GarneU  v.  Ferrand  (k),  Thtsley  r. 
Nassau  (/),  Lowther  v.  Lord  Radnor  (m),  Lord  Radnor  v.  Reeve  (n). 
Strickland  v.  Ward  (0),  Wilson  v.  Weller  (/?).  At  the  utmost,  the  appoint- 
ment, like  an  order  for  removal,  was  voidable,  and  not  void;  and  the  remedy 
was  by  appeal,  Rex  v.  Slot/old  (q),  or  by  application  to  the  Court  of  Queen  t 
Bench,  in  the  Term  ensuing  the  appointment,  Rex  v.  Great  Marlow  (r). 

Secondly,  the  question  of  fraud  was  one  entirely  for  the  jury ;  and  unless 
the  Court  were  fully  satisfied  of  the  existence  of  fraud,  they  would  not  send 
the  case,  being  in  the  nature  of  a  criminal  prosecution,  down  to  a  new  trial, 
Rex  v.  Hawkins  (*). 

Crowder,  Bingham,  Butt,  and  Newman,  in  support  of  the  rale.— The 
cases  cited  on  the  other  side,  to  show  the  exemption  of  a  magistrate  from 
liability  to  action,  are  where  the  act  done  by  him  is  entered  of  record  ;  and 
the  principle  does  not  apply  here,  for  neither  the  appointment  of  the  over- 
seers, nor  the  distress  warrant,  is  a  record.  All  judicial  acts  require  a  con- 
ference among  those  in  whom  a  discretion  is  vested,  Rex  v.  Forrest,  Battye 
v.  Gresley  (*),  Rex  v.  Coin  St.  Alnwin's  («),  Billing*  v.  Prinn  (r).  In  the 
present  case,  the  defendants  might  alone  have  made  the  appointment,  but 

(b)  3  T.  R,  38.  (0  1  Moo.  &  Mai.  52;  2  C.  &  P. 

(c)  Id.  380.  582. 

(d)  1  Sess.  Ca.  324;  1  Bott.  16.  (m)  8  Ea.  lia 
(•)  7  T  R.  270.                                      (n)  2  B.  &  P.  391. 
(/;  1  Moo.  &  R.  309;  6  C,  &  P.         (o)  7  T.  R.  634,  n. 

249  (p)  1  B.  &  B.  57 ;  3  Moo.  294. 

Or)  1  B.  &  B.  432;  4Moo.  50;  Gov.  '       (a)  4  T.  B.  596. 

16*  (r)  2  East,  Mi. 

(h)  3  B.  &  C.  649 ;  5  D.  &  R.  558.  (#)  10  Ea.  211. 

(t)  3  B.  &  Ad.  684.  ^)SEa.3l9.    „     _ 

f /)  7  B.  &  C.  394 ;  1  M.  &  R.  102.  (ti)  Burr.  Sett.  Ca.  136. 

(i)  6  B.  &  C.  611 ;  9  D.  &  R.  657.  (•)  a  W.  Bl.  1017. 


Sljlde. 
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being  assembled  with  other  magistrates,  they  were  bound  to  confer  with  them,    Ommm  Pleat. 
and,  in  the  absence  of  such  conference,  the  appointment  of  overseen  was       pBNNKY 
void,  and  the  warrant  to  enforce  a  poor  rate,  made  by  them,  was  illegal ;  the  *. 

magistrates,  therefore,  in  granting  such  warrant,  exceeded  their  jurisdiction, 
and  are  liable  to  an  action,  Nichols  v.  Walker  (w)>  Milward  v.  Coffin  (#), 
Lord  Amherst  v.  Lord  Sommers  (y),  Stanley  v.  Fielden  (*),  Weaver  v. 
Price  (a),  Davie  v.  Capper  (6).  A  party  is  not  bound  to  appeal  if  he  has 
another  remedy,  The  Governors,  8;c.  of  the  Poor  of  Bristol  v.  Wait  (c). 
The  defendants  cannot  set  up  the  warrant  to  shield  themselves  from  their 
liability  in  making  the  illegal  appointment,  for  the  action  is  brought  to  im- 
peach the  warrant,  and  the  maxim  is,  exceptio  non  permitUtur  ejusdem  ret 
cujus  petitur  dissolutio  ;  as  in  Strother  v.  Hutchinson  (tf),  where  the  plaintiff 
had  been  nonsuited  against  his  will,  the  defendant  was  not  allowed  to  contend 
that  the  plaintiff  was  concluded  by  the  record  from  shewing  that,  in  fact,  he  did 
appear  at  the  trial.  The  time  of  the  meeting  at  the  Petty  Sessions  is  indivi- 
sible in  law ;  and  the  appointment  might  have  been  revoked  or  altered 
during  such  meeting,  in  the  same  manner  as  a  record  of  the  superior  Courts, 
though  of  a  much  higher  nature,  may  be  altered  during  the  Term,  Co.  Lift 
260.  a. ;  Rtx  v.  Carlile  (*),  Richardson  v.  Mellish  (/). 

As  to  the  second  point,  they  contended  that  the  fraud  was  so  gross  and 
palpable,  as  to  render  the  verdict  almost  perverse.  ~         ,        ^ 

Tindal,  C.  J.,  now  gave  judgment. — This  was  an  action  of  trespass,  for 
seizing  the  goods  of  the  plaintiff  under  colour  of  a  warrant,  signed  by  the  de- 
fendants (who  were  magistrates  of  the  borough  of  Poole,  one  of  them  being 
the  mayor),  for  the  purpose  of  enforcing  payment  of  a  poor  rate,  on  the 
ground  that  the  overseers,  by  whom  it  was  made,  had  not  been  duly  appointed, 
but  that  their  appointment  was  void. 

Upon  the  trial  of  the  cause,  at  the  last  Spring  Assizes  for  the  county  of 
Dorset,  before  Lord  Denman,  it  was  proved  that  a  notice  had  been  duly 
given  for  holding  a  meeting  of  the  magistrates,  for  the  purpose  of  appointing 
overseers.  The  meeting  was  attended  by  the  mayor,  and  six  other  magis- 
trates, in  the  first  instance ;  and  two  others  came  in  afterwards,  though  at 
what  particular  period  they  arrived  did  not  very  clearly  appear. 

The  appointment  in  question  was  signed  at  this  meeting  by  the  mayor, 
and  two  others  of  the  magistrates,  and  was  immediately  issued  to  the  parties 
thereby  appointed;  and  it  was  contended  at  the  trial,  that  this  appointment 
was  fraudulently  and  surreptitiously  made  by  the  magistrates  who  signed  it, 
without  the  concurrence  of  the  others  who  were  present  at  the  time,  and  met 
for  the  purpose  of  making  the  appointment,  and  without  opportunity  afforded 
them  for  deliberation. 

The  question  of  fraud  was  left  by  Lord  Denman  to  the  jury,  who  found  a 
verdict  for  the  defendants,  thereby  negativing  the  fraud  imputed  to  them. 

(w)  Cro.  Car.  354;  1  Jerr.  355.  (c)  1  A.  &  B.  264;  3  N.  &  M.  359  ; 

(m)  2  W.  BL  1330.  6  C.  &  P.  591. 

(y)  2  T.  R.  372.  (d)  3  Hodg.  294;  4  N.  C.  83;  5  Sc. 

(*)  5  B.  &  A.  425.  346;  6  D.  P.  C.  238. 

(a)  3  B.  &  Ad.  409.  (e)  2  B.  fc  Ad.  971. 

(6)  10  B.  &  C.  28;  5  M.  &  R.  53;  (/)  3  Ring.  334;  11  Moo.  104;  S. 

4  'J.  &  P.  134.  C.  (in  error)  1  B.  &  C.  819  ;  1  CL  & 

Fin.  224 
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CommemPieat.  A  rule  met  was  obtained  in  the  following  Term  for  a  new  trial,  j*  the 
Pennet  ground  of  misdirection,  or,  in  the  alternative,  as  upon  a  verdict  against 
«la  evidence. 

The  ground  on  which  the  charge  was  impugned  for  misdirection,  was  this: 
The  plaintiff  contended,  that  the  magistrates  having  assembled  for  the 
purpose  of  appointing  overseers,  which  is  a  judicial  act  (Res  v.  Forrest), 
the  jurisdiction  of  the  whole  assembled  body  had  attached,  and  that  no  ap- 
pointment could  be  valid  unless  a  majority  of  the  assembly  concurred  in  its 
being  made  ;  and  that  the  jury  ought  to  have  been  told  that,  even  if  there 
were  no  fraud,  yet  if,  through  ignorance  of  their  duty,  an  appointment  wis 
made  by  some  of  the  assembled  magistrates,  without  the  concurrence  of  the 
majority,  or  opportunity  aflbrded  to  the  majority  for  deliberation,  the  appoint- 
ment was  void  for  want  of  jurisdiction ;  and  that  the  point  for  them  to  con- 
sider was,  whether  the  appointment  had  been  made  with  the  concurrence  of 
the  majority,  and  after  opportunity  for  deliberation. 

If  this  objection  is  to  prevail,  it  is  difficult  to  say  how  for  it  will  extend. 
Is  it  necessary  that  the  magistrates  should  express  their  opinion  in  words,  or 
will  a  silent  assent  be  sufficient  ?  Would  it  be  allowable,  in  such  a  case  as 
the  present,  for  the  plaintiff  to  go  into  evidence  that  such  or  such  a  magis- 
trate voted  against  the  appointment,  but  was  misheard,  or  that  the  number 
of  persons  who  had  given  their  opinions  was  miscounted,  or  that  some  of  the 
magistrates  had  been  engaged  in  other  matters,  and  had  not  been  aware  when 
the  question  was  put! 

In  the  case  of  The  King  v.  The  Justice*  of  Leicestershire  (g)t  which  arose 
out  of  an  appeal  against  an  order  of  removal,  the  Court  of  Quarter  Sessions 
had  been  equally  divided ;  but  through  a  mistake  in  reckoning  the  numbers, 
judgment  was  entered  for  quashing  the  order.  An  application  was  made  to 
the  Court  of  King's  Bench  for  a  mandamus  to  the  justices  to  enter  continu- 
ances on  the  appeal  to  the  next  Quarter  Sessions,  and  then  to  hear  and  deter- 
mine the  same.  But  I  he  Court,  on  cause  shewn,  refused  the  mandamus, 
considering  that  a  judgment  having  been  entered  in  the  Court  below,  the 
Court  of  King*s  Bench  could  not  (as  was  said  by  Lord  EUenborough)  bold  a 
sort  of  balloting-box  to  ascertain  the  voices  that  were  given,  or  whether  they 
were  correctly  cast  up. 

Now  this  was  a  judgment  confessedly  wrong,  entered  up  without  any  legal 
authority  in  any  one  to  enter  it;  yet,  as  long  as  it  remained  unquashed  on 
the  files  of  a  Court,  which  had  a  jurisdiction  over  the  subject  matter,  the 
Court  could  not  treat  it  as  a  nullity. 

This  case  seems  to  furnish  an  analogy  sufficient  for  the  determination  of 
the  present  case.  Here  is  a  judicial  act  performed,  without  fraud,  at  a  meet- 
ing which  was  competent,  in  point  of  jurisdiction,  to  perform  it,  and  that  act 
verified  by  a  sufficient  number  of  signatures  to  satisfy  the  requisitions  of  the 
Statute  which  directs  the  appointment  to  be  made.  We  think,  therefore, 
that  it  cannot  be  questioned  in  this  collateral  way,  on  the  ground  of  an  irre- 
gularity or  miscarriage,  in  ascertaining  the  sentiments  of  the  meeting. 

We  have  the  less  hesitation  in  coming  to  this  conclusion,  because  the  law 
has  provided  appropriate  methods  of  settling  such  a  question.  The  appoint- 
ment may  be  directly  questioned  by  an  appeal  to  the  Sessions,  or,  if  there  is 

(g)  1  M.  &  S.  442. 
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anjr  Impropriety  in  &e  mode  of  the  appointment,  it  may  be  set  aside  by  a    CtafeoftHau. 
direct  application  for  that  purpose  to  the  Court  or  Queen* 9  Bench,  Hex  v.       rvtnXx 
The  Ooereeere  of  Bridgewater  (A).     It  is  obviously  a  much  more  convenient  «• 

course,  that  the  validity  of  the  appointment  should  be  brought  into  contro- 
versy in  a  direct  way,  immediately  upon  the  appointment,  than  that  a  party 
should  lie  by  until  a  rate  has  been  made  and  levied,  and  should  then  be  al- 
lowed to  revert  back  to  some  miscarriage  in  the  appointment.  No  objection 
anting  in  such  a  way  ought  to  prevail,  unless  it  rests  on  the  most  solid 
ground,  which,  in  our  judgment,  the  present  objection  does  not 

With  respect  to  the  alternative  branch  of  the  rule  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence,  we  consider  the  case  as  being 
one  peculiarly  for  the  determination  of  the  jury ;  and  we  should  be  very  slow 
to  grant  a  new  trial  in  a  case  of  imputed  fraud,  where  the  jury  have  nega- 
tived the  fraud,  especially  in  a  case  where  the  plaintiff  has  declined  the  direct 
mode  of  questioning  the  appointment  provided  by  the  law  for  that  purpose, 
and  has  himself  selected  a  tribunal  very  inconvenient,  if  not  oppressive,  to 
the  defendant. 

Upon  these  grounds,  we  think  the  rule,  which  has  been  obtained  for  a 
new  trial,  should  be  discharged. 

Rule  discharged. 

(A)  Cowp.  139. 


BeRRINGTON   V.   COLLIS.  Feb.  8. 

rpiilS  was  a  Special  Cote,  submitted,  by  the  consent  of  the  parties,  for  the  The  Statute* 

opinion  of  the  Court,  upon  affidavits,  it  being  agreed  that  the  Court  §g*/£  ^  ^ 

might  draw  such  inferences  therefrom  as  a  jury  might  have  done  if  the  facts  1  Vict  c.'so, 

alleged  in  them  had  been  given  in  evidence  at  Nisi  Print.  extend  to  ewe 

It  appeared  from  undisputed  facts  on  the  affidavits,  that  the  defendant  wh**f  *  Wll  °r 

borrowed  of  the  plaintiff,  on  the  1st  of  September,  1887,  the  sum  of  150/.,  to  addition^ to  a  * 

be  repaid  by  instalments  at  four,  eight  and  twelve  months  ;  and  that  it  was  JJp^Jjjfn, 

agreed  at  the  time  of  the  contract  for  the  loan,  that  the  plaintiff  should  receive  upon  which  the 

15/.  for  such  loan ;  that  the  agreement  was  carried  into  effect  by  the  plaintiff  ron^tctedT*1^ 

advancing  to  the  defendant  the  sum  of  185/.  only ;  and  that  he  received  from  Therefore,  a 

him,  by  way  of  security,  apromietory  note,  dated  1st  September,  payable  at  in^re'thao  I 

three  instalments  (as  above  mentioned),  and  also  the  deposit  of  a  lease  of  P?  "*••  ?P°" 

the  defendant's  house,  and  a  warrant  of  attorney  to  enter  up  judgment  upon  a  deposit  of  a 

non-payment  of  the  promissory  note.  to^TliS^Md" 

The  disputed  facts  were,  that,  on  the  part  of  the  plaintiff,  it  was  sworn  that  •  warrant  of 

the  money  had  been  originally  proposed  to  be  borrowed,  and  was  lent,  on  nofto^e  pro- 

the  security  of  the  promissory  note,  and  that  the  deposit  of  the  lease  and  £j*^T  ***** 
warrant  of  attorney  were  subsequently  added  as  collateral  securities ;  and, 
on  the  part  of  the  defendant,  that  the  money  was  borrowed,  and  lent  on  the 
security  of  his  house,  and  that  the  promissory  note  and  warrant  of  attorney 
were  afterwards  added  as  collateral  securities. 


COLUS. 
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^Corwnc^Pieas.      Default  having  been  made  in  the  payment  of  the  first  instalment  of  the 
BiaaiwoTow    mte>  ^G  pk*nt*ff  signed  judgment  and  issued  execution,  whereupon  the  de- 
fendant had  obtained  a  rule  nisi  to  set  aside  the  judgment,  when  the  facts 
were  turned  into  a  special  case,  as  above  stated. 

Erie,  Q.  C,  for  the  plaintiff,  contended  that  the  transaction  was  legal 
(notwithstanding  the  usury  laws),  under  3  &  4  W.  4,  c.  98,  s.  7  (a),  and 
7  W.  4,  and  1  Vict.  c.  80,  s.  1  (o).  He  relied  on  Connop  v.  Meek*  (c),  and 
Ex  parte  Knight  (d),  where  a  creditor  having  advanced  money  to  the  bank- 
rupt, by  discounting  bills,  payable  within  three  months  from  the  date,  and  on 
the  security  of  the  deposit  of  goods,  taking  more  than  5  per  cent,  for  the  dis- 
count, the  Court  of  Bankruptcy  held  that  this  was  within  the  provisions  of 
the  former  Statute. 

Petersdorff9  for  the  defendant,  argued  that  the  Statutes  cited  on  the  other 
side  applied  to  cases  where  a  loan  was  made  on  a  note  or  bill  only,  and  not 
where  it  was  made  on  any  additional  security ;  and  if  such  additional  security 
were  illegal,  the  whole  transaction  was  invalid,  Roberts  v.  Ttemayne  (*). 
The  recent  Statutes  are  not  to  be  extended ;  as  in  VaUance  v.  Siddel(f), 
it  was  held,  that  the  58  G.  3,  c.  93,  only  protects  bona  fide  holders  of  bids  or 
notes  tainted  with  usury,  who  have  discounted  such  bills  or  notes,  or  paid 
valuable  consideration  for  them  at  the  time  of  indorsement,  and  that  it  does 
not  include  a  bond  fide  holder  who  has  taken  such  a  bill  in  payment  of  an 
antecedent  debt. 

Erie,  in  reply,  argued  that  if  the  Court  put  a  strict  construction  upon  the 
recent  Statutes,  they  would  defeat  the  intention  of  the  legislature;  lor  it 
could  not  have  been  meant  that  a  party  might  lend  money  to  another,  who 
had  no  security  to  offer  but  his  bill  or  note,  at  any  rate  of  interest,  while,  in 
a  loan  to  one  who  had  better  security,  he  was  limited  to  the  old  rate  of  in- 
terest ;  otherwise,  the  effect  would  be,  that  the  worse  security  a  borrower 
had  to  offer,  the  larger  interest  the  lender  would  be  entitled  to  take. 

Our.  adv.  nuk. 

(a)  Enacting,  "that  no  bill  of  ex-  Statute  relating  to  usury  to  the  con  trarj, 
change,  or  promissory  note,  made  pay-  notwithstanding." 
able  at  or  within  three  months  after         (©)  By  which  the  exemptions  from 
the  date  thereof,  or  not  having  more  the  usury  laws,  contained  in  the  3  &  4 
than  three  months  to  run,  shall,  by  rea-  W.  4,  c.  98,  s.  7,  were  extended  to  bills 
son  of  any  interest  taken  thereon,  or  and  notes  at  twelvemonths   This  Statute 
secured  thereby,  or  any  agreement  to  would  have  expired  on  the  $\st  Decern- 
pay,  or  receive,  or  allow  interest  in  her,  1839,  but  by  the  2  &  3  Fie.  c  37, 
discounting,  negotiating  or    transfer-  its  provisions,  as  to  bills  and  notes  at 
ring  the  same,  be  void,  nor  shall  the  lia-  twelve  months,  are  re-enacted,  and  are 
bility  of  any  party  to  any  bill  or  promise  extended  to  cases  of  contracts  for  loan 
sory  note  be  affected  by  reason  of  any  or  forbearance  of  money  above    1QL, 
Statute  or  law  in  force  for  the  preven-  which  are  not  to  be  affected  by  the 
tion  of  usury ;  nor  shall  any  person,  or  usury  laws,  except  in  cases  where  such 
persons,  drawing,  accepting,  indorsing  loan  or  forbearance  ib  made  on  the  se- 
or  signing  any  such  bill  or  note,  or  curity  of  lands,  &c.    This  Act  will  ex- 
lending  or  advancing  any  money,  or  pire  on  the  31st  December*  1841. 
taking  more  than  the  present  rate  of         (c)  2  A.  &  E.  326;  4N.&M.  303. 
legal  interest  for  the  loan  of  money         (d)  1  Deac.  459 ;  2  Mont  &  Ayr. 
on  any  such  bill  or  note,  be  subject  to  568. 
any  penalties  under  any  Statute  or  law  (e)  Cro.  Jac.  507. 
relating  to  usury,  or  any  other  penalty  (/)  6  A.  &  E.  932 ;  2  N.  &  P.  78 
or  forfeiture ;  any  thing,  in  any  law  or 
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Twdal,  C.  J.,  now  gave  judgment — This  case  comes  before  us  on  a  rule  CkmumPUas. 
obtained  by  the  defendant  to  set  aside  a  judgment  signed  upon  a  warrant  of  bhuunotow 
attorney  given  by  him,  and  all  subsequent  proceedings  thereon.     The  warrant  •• 

of  attorney  was  subject  to  a  defeasance,  by  which  H  appeared  to  have  been  given 
to  secure  the  due  and  punctual  payment  of  the  sum  of  150/.,  the  amount  of 
a  certain  promissory  note  given  by  the  defendant  to  the  plaintiff,  by  three 
instalments  of  50/.  each.  This  note  was  dated  on  the  1st  of  September, 
1837,  and  the  three  instalments  were  payable  at  four,  eight,  and  twelve  months 
from  the  date ;  and  it  appeared  from  the  affidavits'  on  each  side,  that  at  the 
time  of  the  contract  for  the  loan,  it  was  agreed  that  the  plaintiff  should  re- 
ceive the  sum  of  15/.  for  the  said  loan,  which  agreement  was  afterwards  car- 
ried into  eflect  by  the  plaintiff  paying  to  the  defendant  135/.  only  at  the  time 
of  the  securities  being  executed  by  the  defendant.  But  the  affidavits  raise 
also  a  disputed  fact,  upon  which  the  whole  question  between  the  parties 
will  turn  ;  the  affidavits  on  the  part  of  the  plaintiff,  alleging  that  the  contract 
between  the  parties  was  for  a  loan  of  150/1  on  the  promissory  note  of  the  de- 
fendant, and  that  the  security  of  a  warrant  of  attorney,  and  a  deposit  of  a 
lease  of  the  defendant's  dwelling-house,  was  but  an  afterthought,  and  no 
part  of  the  original  contract;  the  defendant's  affidavits,  on  the  other  hand, 
alleging  that  the  real  contract  was  for  a  loan  upon  the  security  of  the  lease- 
hold premises,  and  that  the  note  was  afterwards  added  for  the  purpose,  and 
as  affording  the  means,  of  avoiding  the  Statute  of  Usury. 

Now,  in  this  case,  we  are  called  upon  by  the  parties,  by  their  mutual  con- 
sent, to  draw  such  inferences  of  fact  from  the  affidavits  as  a  jury  might  do,  if 
the  matters  of  such  affidavits  had  been  in  evidence  at  Nisi  Prius;  and  after 
giving  our  full  consideration  to  the  subject,  we  are  of  opinion  that  the  proper 
conclusion  to  be  drawn  from  the  evidence  by  a  jury  at  Nisi  Prius  would  be, 
that  the  loan  was  agreed  upon  and  entered  into  between  the  parties  as  a 
loan  upon  the  security  of  the  deposit  of  the  lease  of  the  defendant's 
dwelling-house,  and  that  the  security  of  the  promissory  note  and  warrant  of 
attorney  was  added  to  the  security  of  the  deposit  for  the  purpose  of  legal- 
izing the  demand  of  interest  beyond  5  per  cent. 

We  think  such  a  transaction  is  not  brought  within  the  words  of  the  Statutes 
3  &  4  W.4,c.  P8,  s.  7,  or  7  W.  4  and  1  Vict.  c.  80,  those  Acts  contemplating 
the  case  of  interest  taken  upon,  or  secured  by,  a  bill  of  exchange  or  promis- 
sory note  as  the  real  and  bond  fide  ground  of  the  debt ;  and  not  extending, 
or  meant  to  extend,  to  the  case  of  a  bill  of  exchange  or  promissory  note  given 
in  addition  to  a  security  of  another  nature,  not  protected  by  the  Statute, 
upon  which  the  debt  was  really  contracted;  for,  if  the  latter  case  should  be 
held  to  be  comprised  within  the  Act,  it  would,  in  effect,  nearly  operate  as  a 
general  repeal  of  the  Statute  of  Usury,  by  enabling  persons  who  had  lent 
money  upon  mortgage,  at  usurious  interest,  to  sue  for  and  recover  principal 
and  interest  upon  a  bill  or  note,  though  the  mortgage  security  might  be  void ; 
and  even  to  enforce  a  valid  security  upon  the  land  for  the  principal,  if  the 
usurious  interest  should  not  be  reserved  by  the  mortgage;  and  we  think  the 
case  of  Ex  parte  Knight  In  re  Pawnall,  is  clearly  distinguishable  from  the 
present.  The  contract  in  that  case  was  an  express  and  specific  contract  of 
discount  upon  various  bills  of  exchange,  and  nothing  else,  not  at  all  varied  or 
modified  in  its  nature  by  reason  of  the  lender  having  at  the  time  collateral 
securities  in  his  hands  for  the  repayment  of  monies  that  might  become  due; 
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but  in  this  case  the  contract  is  of  A  loan  upon  the  pledge  of  the  title 
And  in  Connop  v.  Meek*,  the  discount  of  the  bills  of  exchange  being  legal- 
ized by  the  Statute  3  ft  4  W.  4,  c  98,  there  could  be  no  reason  why  a  war- 
rant of  attorney,  given  subsequently  as  a  security  for  such  legal  debt,  should 
not  be  valid  also. 

But  as  the  loan  in  the  present  case  was  not,  in  our  opinion,  really  made 
upon  the  security  of  the  promissory  note,  the  discount  taken  makes  the  debt 
invalid,  and  consequently  we  think  the  warrant  of  attorney  given  for  such 
illegal  debt  is  invalid  alsor* 

Judgment  for  the  defendant  (g). 


(e)  Where  A.  had  lent  a  bankrupt 
1,600/.  on  his  promissory  note,  parable 
three  months  after  date,  renewable  for 
the  name  period  at  the  option  of  the 
bankrupt,  but  so  as  not  to  exceed  the 
period  of  eighteen  months  in  the  whole, 
the  bankrupt  undertaking  to  pay  7\ 
per  cent,  interest,  and  3  per  cent,  inter- 
est for  insurance,  and  the  note  was  re- 
newed four  times  successively,  and  on 
each  renewal  the  same  rate  was  deducted 
for  interest  and  insurance,  the  Court  of 
Bankruptcy  held  that  this  trunsaction 
wu  not  protected  by  the  3  &  4  W,  4,  c 
98,  s.  7»  and  was  consequently  usurious, 
and  that  the  note  was  incapable  of 
proof;  Ex  parte  Terrewest,  3  Dea,  590. 
But  where  A.  had  agreed  with  B.  to 
lend  him  900J.  at  the  rate  of  1*.  in  the 


Sound  per  month,  (being  at  the  rate  of 
0  per  cent  per  annum,)  to  be  secured 
as  follows:  viz.,  when  any  portion  of 
the  money  should  be  advanced,  the  bor- 
rower was  to  give  a  promissory  note, 
payable  one  month  after  date,  to  be  re- 
newed as  often  as  it  should  fall  due,  sad 
for  each  renewal  1*.  in  the  pound  was 
to  be  paid  by  way  of  discount,  the 
Court  of  Emchequer  heM  that  the  pro- 
missory notes  so  given  were  within  the 
protection  of  3  &  4  JV.  4,  c.  98,  and  7 
IT.  4,  &  1  F.  c.  80;  Holt  v.  Mtert,  5 
M.  &  W.  168.  Parke,  B.,  in  giving 
judgment,  said  he  thought  the  judges  of 
the  Court  of  Bankruptcy,  in  Es  parte 
Terrewest,  had  given  too  narrow  a 
construction  to  the  former  Act. 


Feb.  9. 


Upward  v.  Knight. 


Where  a  A  SSUMPSIT  for  goods  sold,  money  lent,  and  on  an  account  stated. 

plessW pleaded  Pleas;  first,  that  10s.,  parcel,  &c,  was  claimed  on  account  of  the 

to  part  only  of    sale  of  spirituous  liquors ;  second,  a  set-off  for  money  due  from  the  plaintiff 
action^it  t°  th°  defendant  before  and  at  the  commencement  of  the  action,  in  respect  of 

ought  to  com-  wor]£  and  labour,  money  paid,  and  on  an  account  stated ;  third,  that  upon 
an  account  stated,  the  defendant  allowed  the  plaintiff  2/.  13s.  4±d.t  due  from 
the  plaintiff  to  the  defendant ;  that  afterwards,  the  defendant  was  indebted 
to  the  plaintiff  7/.,  and  payment  thereof  before  the  commencement  of  the 
action.  Demurrer,  to  the  second  and  fourth  counts,  that  although  they 
were  respectively  pleaded  to  a  part  only  of  the  cause  of  action,  they  did  not 
commence  with  the  form  of  actionem  non,  or  conclude  with  a  prayer  of  judg- 
ment; and  to  the  third,  that  it  did  not  specify  the  time  when  the  account 
was  stated. 


allegation  of 
actionem  non, 
and  end  with  a 
prayer  of 
judgment. 

A  plea  of 
set-off,  stating 
that  ••before 
the  commence- 
ment of  the 
action"  the 
plaintiff  was 
indebted  to  the 
defendant  upon 
an  account 
stated,  con- 
tains a  suffi- 
cient allegation 
of  the  time 
when  such 
account  was  stated. 


C.  Jones,  in  support  of  the  demurrer  to  the  second  and  fourth  pleas, 
referred  to  R.  9,  H.  4  W.  4.  Although  the  formal  commencement  and  con- 
clusion is  not  necessary  in  a  plea  which  applies  to  one  count  only,  if  it 
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applies  to  the  whole  cause  of  action  in  that  count,  Bird  r.  Higgvutm  (a),   OmmonfUas. 
it  m  Afferent  where  the  plea  applies  to  only  part  of  the  cause  of  action  in  any 
one  count,  as  is  the  case  with  the  second  and  fourth  pleas  here.    In  support 
of  the  demurrer  to  the  third  plea,  he  cited  Hiygins  v.  Highfield  (©),  Deni- 
son  t.  Richardson  (0),  and  Ferguson  v.  Mitchell  (d). 

Afarehman,  centre)  ;  as  to  the  second  and  fourth  pleas.— The  distinction 
is  between  pleas  pleaded  in  bar  of  the  whole  action,  and  in  bar  of  the  further 
maintenance  of  the  action ;  in  the  latter  case,  the  formal  commencement  and 
conclusion  are  necessary,  but  not  in  the  former ;  Putney  v.  Swann  (•).  As 
to  the  third  plea ;  the  cases  cited  were  demurrers  to  declarations,  and  it  has 
Defer  been  decided  that  in  a  plea  of  set-off,  upon  an  account  stated,  it  is  ne- 
cessary to  allege  the  time :  but  supposing  it  were  necessary,  the  demurrer 
here  is  too  large,  for  it  ought  to  have  been  confined  to  the  claim  on  the 
account  stated,  which  is  in  the  nature  of  a  separate  count,  Ferguson  v.  Jtftl- 
cheU,  Spyer  v.  ThelweU  (/). 

Tribal,  C.  J.— By  the  terms  of  the  new  rule  which  has  been  referred  to, 
a  plea,  wanting  the  formal  commencement  and  conclusion,  must  be  considered 
as  pleaded  in  bar  of  the  whole  action,  unless  otherwise  expressed.  Here  the 
second  and  fourth  pleas  are  expressed  to  be  pleaded  only  to  part  of  the  cause 
of  action,  and  I  think  such  formal  parts  should  have  been  added ;  but  the  de- 
fendant may  have  leave  to  amend.  As  to  the  objection  to  the  third  plea, 
that  it  is  not  stated  when  the  account  was  stated  between  the  parties,  it  is  a 
sufficient  answer  that  the  plea  states  that  the  plaintiff  was  indebted  to  the 
defendant,  in  respect  of  the  several  matters  therein  mentioned,  be/ore  the 
commencement  of  the  action. 

(a)  1  H.  &  W.  61 ;  2  A.  &  E.  696;  (e)  2  Gale,  216;  2  Mr  &  W.  72;  6 

4N.&M.505.  D.  P.C.296L               T 

S  Ea.  407.  (/)  1  Gale, 348;  2C.  M.  &  R.692; 

LEa.291.  4  D.  PC.  509. 
P.  C. 


(b)  13  Ea.  407. 
(c)14Ea.291. 

(</)2C.  M.  &  R.  687;  4  D. 
MS. 
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Kw^cjoww.  Jones  v.  Waite. 

Peh    11 

The  alleged       T^HIS  case  was  argued  in  the  Common  Pleas  in  Easter  Term,  1835,  and 

foT^b^defmd-  judgment  was  given  for  the  plaintiff  (a).    Upon  error  brought,  it  was 

•nt's  promise     argued  in  the  Exchequer  Chamber  in  Hilary  Vacation  (4th  February,  1836.) 
to  pay  money 
to  the  plaintiff : 

wastneniam-        The  arguments  were  the  same  as  in  the  Court  below;  but  the  following 

ing  toU«r«c2«  "  additional  cases  were  cited  by 

"a  certain  deed       T.  F.  Ellis,  for  the  plaintiff  in  error. 

between  himself      Best  v.  Jolly  (b),  Cripps  v.  Golding  (c),  Bradburne  r.  Bradburne  (d), 

wWch^edhad   Coui"on  v-  Carr  (*)'  CHsp  v.  Garnel  (/),  Bret  v.  /.  S.  and  his  Wife  (g), 

been  already       Com.  Dig.  "  Action  on  the  case  in  Assumpsit'9  (B.),  Bridge  r.  Cage  (A), 

SS^fmor,    Scott  v-  Fillmore  (t),  Harris  v.  Watson  (j),  Stilk  v.  Myrick  (*),  2  Wms. 

thataanothini  Sound.  136,  n.  (2),  Worrallv.  Jacob  (I),  Withes  v.  ffitTfte*  (m),  Holland  y. 

s?ew*that  The     #<*#  (»)>  ^#«»  ▼•  Hearn  (o),  Corrf  v.  Hope  (p),  Jifcy  r.  Bradshaw  (q). 
deed  of  separa- 

th?Co"r^ ;  And  by  ft.  ^  Richards,  contra,  Hobson  v.  MiddUtm  (r\  Ehoortky  ▼. 

would  not  pre-    Bird  (s). 

gaiity,  and  that  [0r<*  v.  Fenwick  (l)  was  also  referred  Co  by  Littledale,  J.,  in  the  eotuve  of 

Llt^r.  the  argument.] 

was  not  illegal.  The  Court  took  time  to  consider,  and  there  being  a  difference  of  opinion 

C.P.  a^firme£  among  the  judges,  they  now  delivered  their  opinions  seriatim, 

per  LUtie- 

•o^'RJ'and*"       Pattbson,  J. — The  objection  to  the  plaintiff's  recovering  in  this  actioo  a 
^ZSZlJih        8um  °^  * 1^"  wmc^  l^e  defendant  had  promised  to  pay  him  at  Mickaslwuts^ 
Lord  Detman',     1834,  arises  from  the  consideration  for  that  promise.    From  the  declaration 
S'w»i"  CMn  an(*  P^'  '*  "^PF**1"*  t*lat  ^e  consideration  consisted  of  two  parts ;  first,   the 
plaintiff's  executing  a  deed  of  separation  between  himself  and  his  wife,  which 
had  been  already  prepared ;  and  secondly,  the  plaintiff's  taking  upon  himself 
certain  payments  to  Messrs.    Horns  and  Gates,  and  certain  household 
expences  and  debts,  and  agreeing  to  pay  the  same  in  full,  but  tor  which  pay- 
ments, expences  and  debts  the  plaintiff  was  already  solely  liable.      The 
second  part  of  this  consideration  may  be  treated  as  wholly  nugatory,  as 


(a)  See  1  Hodg.  166 ;   1  N.  C.  656  ;         G')  Peake»  72. 
Scott,  73a  (*)  2  Camp.  31 

(6)  1  Sid.  38.  (/)  3  Mer.  268. 


(c)  1   Rol.  Abr.  30,    "  Action  sur  (m)  2  Dick.  791. 
Case,"  [Assumpsit]  (Y)  2;  1  Vin.  Abr.  (n)  1  B.  &  A.  53. 
332.  (o)  1  T.  R.  56. 

(d)  Cro.  Eliz.  149 ;  3  Leon.  91.  (p)  2  B.  &  C.  661 ;  4  D.  &  R.  164. 

(e)  Cro.  Eliz.  847, 2d  resolution.  (a)  2  Vera.  102. 
(/)  Cro.  Jac.  127.  (r)  6  B.  &  C.  295;  9D.«R.  249. 


)  Cro.  Eliz.  755.  (s)  2  Sim.  &  Stu.  372. 

(h)  Cro.  Jac.  103.  (t)  3  Ea.  104. 

(0  3  Taunt.  126. 
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being  merely  an  engagement  by  a  man  to  pay  his  own  debts ;  and  the  ques-  RgduOnmber. 
tion  turns  entirely  upon  the  first  part.     If  that  be  illegal,  the  action  must        j0nm 
fail,  because  illegality  of  part  of  the  consideration,  doubtless,  vitiates  the  v. 

whole  contract.  AaMm 

Now  it  is  conceded  that  a  separation  of  husband  and  wife  may  be  in  itself 
a  legal  act,  and  that  any  deed  or  agreement  for  carrying  it  into  effect  may  be 
legal,  provided  it  be  for  an  actual  and  immediate,  and  not  for  a  contingent  or 
future,  separation.  The  terms  of  the  deed  of  separation  in  the  present  case 
are  not  stated  upon  the  record ;  but  as  illegality  is  not  to  be  presumed,  we 
must  take  it  that  the  deed  is  in  its  provisions  legal.  It  is,  however,  said, 
that  it  is  illegal  to  give  the  husband  money  as  an  inducement  to  consent  to 
such  actual  and  iimmediate  separation,  and  that  an  engagement  to  pay  him 
part  of  certain  debts  for  which  be  is  solely  liable,  is  tantamount  to  giving  him 
money.  The  illegality  of  so  doing  is  sought  to  be  established  by  reference  to 
the  cases  of  Hartley  v.  Riee  («),  Alien  v.  Hearn,  and  Card  v.  Hope.  Those 
cases  are  perhaps  distinguishable.  In  Hartley  v.  Rice,  the  agreement  not  to 
marry  was  held  illegal  in  itself,  quite  independently  of  money  being  the  in- 
ducement. Allen  v.  Hearn  was  a  case  of  wager  as  to  the  election  of  mem- 
bers of  parliament,  a  matter  which  was  held  to  be  incapable  of  being  the 
subject  of  any  binding  contract.  Card  v.  Hope  turned  upon  the  contract 
being  a  fraud  upon  the  bye-laws  of  the  Eaet  India  Company.  But.  admit- 
ting that  the  consent  of  the  husband  to  a  separation  cannot  legally  be  pur- 
chased, it  by  no  means  follows  that  part  of  the  arrangement,  in  carrying  into 
full  effect  a  separation  previously  agreed  upon,  may  not  legally  be,  that  the 
husband  should  be  indemnified  in  the  whole,  or  in  part,  against  certain*  debts 
contracted  during  the  time  that  he  and  his  wife  were  living  together,  and  for 
which  he  is  solely  liable  in  point  of  law,  in  the  same  manner  as  it  is  unques- 
tionably a  legal  part  of  such  arrangements,  that  he  should  be  indemnified 
against  the  debts  to  be  contracted  afterwards,  for  which  be  might  also  become 
liable  in  point  of  law.  On  the  contrary,  I  am  of  opinion  that  such  indemnity 
is  legal,  and  that  the  husband  might  legally  make  it  the  condition  of  his 
executing  the  deed  of  separation  which  had  been  prepared. 

The  question,  therefore,  as  it  seems  to  me,  is  reduced  to  this :  whether, 
upon  the  face  of  this  record,  it  appears  that  the  defeodant  promised  to  pay 
the  plaintiff  money  in  consideration  of  separating,  or  agreeing  to  separate, 
from  his  wife ;  in  which  case  I  think  that  the  contract  would  be  illegal :  or 
that  the  defendant  promised  to  pay  the  plaintiff  money  towards  certain 
expences  already  incurred,  whilst  the  plaintiff  and  his  wife  were  living 
together,  in  consideration  that  the  plaintiff  would  execute  a  deed  of  separation 
which  had  been  already  prepared.  I  think  that  the  record  shews  the  latter 
state  of  facte. 

I  agree  with  the  learned  counsel  for  the  defendant  (plaintiff  in  error,)  that 
the  Court  cannot  conjecture  anything  respecting  the  contents  of  the  deed  of 
separation,  or  import  into  the  case  any  supposed  facts  for  the  purpose  of 
shewing  the  legality  or  illegality  of  the  contract.  I  take  the  facts  only  as 
they  appear  on  the  record,  and  they  are  these :  that  by  a  deed  of  separation 
between  the  plaintiff  and  his  wife,  not  yet  executed  by  the  plaintiff,  he  was 
to  quit  a  house  at  HoUoway  on  a  certain  day,  and  that  some  annuity  wa* 

(«)  10  Ea.  22. 
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ExckChamber.  mentioned  in  that  deed ;  that  afterwards,  by  the  written  memorandttm  ol 
Jokes  agreement  on  which  the  plaintiff  in  this  action  declares,  the  time  for  quitting 
«.  the  house  at  Hollovoay  was  extended  ;  that  the  plaintiff  agreed  to  pay  Messrs. 

Home  and  Gates  the  household  expences  at  Holloway,  and  the  Rickmans- 
worth  debts,  in  full ;  and  that,  in  consideration  of  his  so  agreeing,  and  of  his 
executing  the  deed  of  separation,  the  defendant  promised  to  pay  him  160/., 
by  eight  half-yearly  payments,  towards  the  debt  due  to  Home  and  Gates, 
20/.  towards  the  Rickmaneworth  debts,  and  220/.,  by  two  payments,  at 
Michaelmas,  1884,  and  Lady  Day,  1835,  towards  the  household  expences  at 
Hollovoay. 

It  is  plain,  from  these  facts,  that  for  some  reason  or  other  (and  we  are  not 
to  presume  an  illegal  one)  a  separation  between  the  plaintiff  and  his  wife  had 
been  determined  upon,  the  terms  of  which  had  been  reduced  into  writing  in 
the  form  of  a  deed;  that  the  plaintiff  for  some  reason  or  other  had  not  yet 
executed  that  deed,  and  that  he  was  induced  to  execute  it  by  the  defendant's 
promise,  which  is,  in  effect,  a  promise  to  indemnify  the  plaintiff  against, 
amongst  other  things,  a  part  of  the  bygone  household  expences  of  the  house 
at  Holloway,  which  the  plaintiff  was  to  quit. 

I  assume  the  deed  of  separation  to  be  legal,  because  no  illegality  is  shewn; 
and  I  hold  the  consideration  for  the  defendant's  promise  to  be  legal,  because 
it  is  not  that  the  husband  would  separate  from  his  wife,  but  that  he  would 
complete  the  instruments  and  arrangements  of  a  separation  already  determined 
upon. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

Aldbrson,  B. — I  also  am  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleat  ought  to  be  affirmed,  and  I  shall  state  my  reasons  very  shortly. 

It  is  conceded  that,  if  any  part  of  the  consideration  for  the  promise  of  the 
defendant  below  be  illegal,  the  judgment  ought  to  be  reversed ;  and  it  can- 
not be  disputed,  that  an  engagement  to  pay  a  sum  of  money,  as  an  induce 
ment  for  a  future  separation  of  a  man  from  his  wife,  would  be  contrary  to 
law.  But  the  difficulty  is  to  point  out  upon  these  pleadings  that  this 
illegality  is  sufficiently  alleged. 

It  appears  clearly  from  the  declaration,  that  a  deed  of  separation  had  been 
prepared  before  the  agreement  declared  on ;  for  the  first  statement  io  the 
agreement,  on  which  the  plaintiff  proceeds,  speaks  of  enlarging  the  time  men 
tioned  in  such  deed  of  separation ;  and  it  speaks  also  of  the  annuity  men- 
tioned in  it,  which  may  probably  be  taken  to  be  an  annuity  to  be  paid  by 
the  plaintiff  to  his  wife.  The  engagement  of  the  defendant  to  pay  the  sums 
mentioned  in  his  agreement  is  then  stated  to  be  on  the  consideration  of  the 
plaintiff's  executing  this  deed  of  separation,  and  taking  on  himself  the  pay 
ment  of  certain  debts. 

All  this  is  quite  consistent  with  a  previous  separation  already  agreed  on 
between  the  husband  and  wife ;  and  there  is  nothing  that  I  can  see  illegal 
after  husband  and  wife  have  actually  separated,  upon  certain  terms  rnu 
tually  agreed  between  them,  in  a  third  person's  undertaking  to  pay  cer- 
tain debts  in  order  to  induce  the  husband  to  execute  a  deed  of  separation, 
and  thereby  secure  to  the  wife  the  advantages'^  stipulated  for  at  the  antece- 
dent time  when  their  actual  separation  took  place. 
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If  alt  this  be  consistent,  and  I  think  it  is,  with  the  facts  stated  on  this 
record,  there  is  nothing  shewn  to  be  illegal  in  the  consideration  for  the  de- 
fendant's agreement.  If  there  had  been  no  previous  separation,  and  it  was 
in  truth  a  bargain  for  a  separation  in  future,  the  defendant  should  have  stated 
that  affirmatively  in  pleading.  For  illegality  is  not  to  be  presumed ;  but 
uoless  the  contrary  be  expressly  alleged  upon  the  record,  we  ought  lo 
assume  that  the  parties  have  acted  in  conformity  to  the  law. 

For  these  reasons,  I  think  that  the  judgment  of  the  Court  of  Common  Pleas 
ought  to  be  affirmed. 

Littledalb,  J.  concurred  with  Patteson,  J.,  and  Alder  ton  t  B.,  in  affirming 
the  judgment  of  the  Court  below,  upon  the  grounds  stated  by  them. 

Lord  Abingbr,  C.  B. — In  this  case  the  declaration  sets  forth  two  consider- 
ations for  the  promise  to  pay  a  sum  of  money  to  the  plaintiff:  the  first  is,  that 
the  plaintiff  should  pay  certain  debts,  and  discharge  certain  expences;  the 
second,  that  he  should  execute  a  deed  of  separation  from  his  wife. 

The  plea  is  applied  to  the  first  of  these  considerations  only,  and  alleges 
that  the  debts  were  due  from  the  plaintiff,  and  that  he  was  bound  to  pay  the 
expences  in  question,:  upon  the  other  consideration  it  is  silent.  To  this 
pJea  there  is  a  demurrer,  upon  which  two  questions  arise ;  first,  whether  the 
payment  of,  or  the  promise  to  pay,  a  debt  to  which  the  party  promising  is 
already  liable  by  law,  is  a  good  consideration  for  a  promise  to  him  of  money 
or  other  advantage ;  secondly,  if  it  be  not,  whether  the  executing  a  deed  of 
separation  from  his  wife  is  a  lawful  consideration  for  a  promise  to  pay  money 
to  the  husband.  If  both  these  questions  are  to  be  answered  in  the  negative, 
the  plea  is  good,  because  it  alleges  a  sufficient  answer  to  the  only  considera- 
tion upon  which  the  declaration  can  be  sustained,  and  because  there  is  no 
occasion  to  make  any  answer  to  the  other  part  of  the  consideration,  which  is 
illegal.  Now,  a  consideration  to  support  a  promise  must  either  operate  to  the 
advantage  of  the  party  making  the  promise,  or  to  the  detriment  of  the  party 
who  is  to  perform  the  consideration.  But  a  man  is  under  a  moral  and  legal 
obligation  to  pay  his  just  debts.  It  cannot,  therefore,  be  stated,  as  an 
abstract  proposition,  that  he  suffers  any  detriment  from  the  discharge  of  that 
duty ;  and  the  declaration  does  not  shew  in  what  way  the  defendant  could 
have  derived  any  advantage  from  the  plaintiff  paying  his  own  debts.  The 
plea,  therefore,  shews  the  insufficiency  of  that  part  of  the  consideration. 

With  regard  to  the  other  consideration,  to  which  the  plea  does  not  apply, 
it  has  been  argued,  that  as  the  law  will  recognize  the  legality  of  deeds  of 
separation  by  allowing  actions  of  covenant  to  be  maintained  upon  them,  it 
cannot  be  presumed  that  they  are  illegal ;  and  that  if  they  be  not  illegal,  of 
course  the  execution  of  such  a  deed  by  the  husband  cannot  be  illegal.  Now  this 
proposition  must  at  least  receive  this  qualification;  that  the  consideration 
which  prevails  on  the  husband  to  make  such  a  deed  be  a  good  consideration 
in  law  to  justify  him  in  separating  from  his  wife.  There  are  certain  cir- 
cumstances which  will  induce  the  Ecclesiastical  Court  to  pronounce  a  decree 
of  divorce  a  mtnsd  et  thoro  ;  and  it  may  not  be  unlawful  for  a  man,  under 
the  same  circumstances,  voluntarily  to  agree  to  do  that  which  the  law,  if  he 
refused,  would  compel  him  tojlo.  Upon  this  ground,  a  deed  of  separation, 
made  upon  due  consideration,  may  well  be  considered  as  not  unlawful.  But 
vol.  i.  2  Q 
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Euh.  Chamber,  the  question  is  very  different,  whether  it  be  lawful  in  a  husband  to  separate 
Jones  ^rom  n's  w^e  'n  consideration  of  a  sum  of  money.  It  cannot  be  doubted  that 
the  separation  between  husband  and  wife,  without  adequate  cause,  is  both 
against  the  law  of  God,  and  against  the  policy  of  every  civilized  society. 
The  circumstances,  therefore,  which  justify  a  separation,  as  they  only  justify 
an  exception  to  a  very  important  general  rule,  ought  not  to  be  presumed. 
But  whether  they  might  be  presumed  or  not,  in  support  of  a  deed  of  sepa- 
ration already  executed,  it  cannot  be  maintained  that  the  receiving  a  sum  of 
money  by  the  husband  is  one  of  those  circumstances,  much  less  a  circum- 
stance which  alone  would  justify  a  separation.  The  record  in  this  case,  when 
stripped  of  the  superfluous  matter  which  has  been  disposed  of  by  the  plea, 
presents  nothing  more  than  the  naked  fact  of  a  separation  by  a  husband  from 
his  wife,  in  consideration  of  a  sum  of  money. 

It  is  not  necessary,  for  the  purpose  of  this  investigation,  to  review  the 
cases  which  have  been  cited  upon  this  subject ;  it  is  enough  to  say,  that 
none  of  them  has  gone  the  length  of  deciding  that  a  deed  of  separation,  re- 
citing, as  the  only  consideration  of  the  husband's  agreement  to  separate,  the 
payment  of  money  to  him,  would  be  a  lawful  deed.  If  such  a  deed  would 
not  be  lawful,  how  can  it  be  maintained  that  it  would  be  lawful  lor  the  hus- 
band to  accept  money,  or  the  promise  of  money,  as  the  consideration  for 
signing  a  deed  of  separation  ?  In  this  case,  no  other  consideration  appear?, 
and  the  Court  is  not  bound  to  presume  any  other  ki  support  of  an  agree- 
ment which  is  against  the  general  rule  of  law,  and  can  only  be  good,  by  way 
of  exception,  under  special  circumstances.  But,  in  truth,  pecuniary  advan- 
tage to  the  husband  ought  to  form  no  part,  and  can  therefore  form  no  legal 
part  of  a  consideration  for  a  separation  from  his  wife.  Either  the  circum- 
stances are  such  as  to  make  of  themselves  a  good  consideration  for  executing 
the  deed,  or  they  are  not.  If  they  are,  the  addition  of  money  forms  no  part 
of  the  legal  consideration  ;  if  they  are  not,  the  addition  of  money  cannot 
make  them  so.  Therefore,  whether  the  Court  be  at  liberty  or  not  to  pre- 
sume, in  the  absence  of  all  suggestion  upon  the  subject,  that  there  might 
have  been  a  lawful  cause  for  the  husband  to  separate  from  his  wife,  it  is  cer- 
tain that  the  promise  of  money  to  be  paid  to  him  cannot  have  been  a  lawful 
inducement,  whether  it  was  the  exclusive  or  the  partial  consideration  upon 
which  he  agreed  to  execute  a  deed  of  separation. 

The  judgment,  therefore,  ought  to  be  reversed. 


Lord  Dbnm an,  C.  J. — This  declaration  states  a  promise  to  pay  a  sum  of 
money  to  the  plaintiff's  use,  in  consideration  of  his  taking  upon  himself  cer- 
tain debts  and  liabilities,  and  executing  a  deed  of  separation  from  his  wife. 
The  defendant  pleaded,  that  the  debts  were  due  from  the  plaintiff  himself, 
and  that  he  was  already  liable  to  pay  them ;  consequently,  that  his  under- 
taking to  pay  them  could  form  no  consideration  for  the  defendant's  promise. 
To  this  plea  there  was  a  demurrer ;  but  it  was  admitted  that  the  latter  part 
of  the  consideration  came  to  nothing,  and  that  the  sole  consideration  for  the 
promise  to  pay  money  was  the  execution  of  a  deed  of  separation.  The  de- 
claration was  therefore  questioned  on  this  ground. 

It  was  first  urged  in  its  support,  that,  as  some  deeds  of  separation  may  be 
legal,  this  may  be  presumed  legal,  from  the  defendant's  having  pleaded ;  sod 
reference  was  made  to  the  authority  of  Bayhy  and  Holreyd,  Js,  6  B.  £ 


(wj  The  doctrine  hud  down  by  Bay  diet, 
ley,  £,  in  that  case,  wag  mentioned  as         (x)  8  Mod.  22. 
an  exception  to  the  general  rule  in  (y)  1  Burr.  542. 

pleading,  that  an  equivocal  expression  (z)  Osendon  v.   Otendon,  2  Vent, 

shall  be  construed  against  the  parties  483;  S.  C.  (nom.  Rockingham  v.  O.) 

using  it  (See  Steph.  on  Plead.  421,  2d  Pr  in  Ch.  239 ;  NieholU  v.  Danver*,  2 

ed.,  and  authorities  there  cited ;)  and  Vera.  671 ;  Williams  ?.  Callow,  Id.  752. 
the  learned  judge  referred  to  Avery  v.         (a)  Pa.  386. 


Waits. 


HILARY  VACATION,  1839.  663 

0. 295  (t»),  for  the  doctrine,  that,  in  any  pleading  where  a  fact  is  ambiguously  BsckCh^nber. 

stated,  the  advene  party,  by  pleading  over,  shall  be  taken  to  admit  it  in  the        JoN£g 

most  favourable  sense  of  which  it  is  capable  (w).    I  apprehend,  however,  that       w  *• 

this  role  must  be  restricted  to  cases  where  the  pleading  over  directly  refers 

to  such  ambiguous  matter,  and  answers  it  by  introducing  something  new. 

But  here,  the  pleading  over  is  confined  to  other  facts ;  the  statement  of  this 

part  of  the  contract  is  not  noticed  in  the  plea,  but  remains  with  all  its  faults, 

and  advantage  may  be  taken  of  them  by  a  writ  of  error.    If,  however,  this 

rule  could  be  applied  to  the  present  case,  the  most  favourable  sense  for  the 

plaintiff  that  can  be  assigned  to  his  declaration  is  this;  that  an  instrument, 

providing  for  the  separation  of  him  and  his  wife,  had  been  prepared,  under 

which  an  annuity  was  to  be  paid  to  the  wife ;  and  that,  in  consideration  of 

his  executing  that  instrument,  the  defendant  undertook,  and  promised  to  pay 

money  for  the  plaintiff's  use  and  benefit 

Some  of  the  judges  of  the  Common  Pleat  appear  to  have  thought  that  the 
declaration  farther  stated,  that  the  plaintiff  had  previously  entered  into  an 
agreement  to  execute  the  deed ;  and  farther,  that  the  annuity  was  to  be  paid 
by  him.  Neither  of  these  facts  can  I  discover  on  the  record,  though  the  lat- 
ter as  probable  in  (act.  Perhaps  they  would  not  materially  vary  Che  ques- 
tion, for  the  result  would  equally  be,  that  the  plaintiff,  when  free  to  execute 
or  refuse  to  execute  a  deed  of  separation  from  his  wife,  had  been  induced  to 
execute  it  by  the  promise  of  money.  For  breach  of  that  promise,  the  present 
action  is  brought ;  and  the  single  question  is  raised,  whether  the  execution  of 
such  a  deed  be  a  good  consideration  for  a  promise  to  pay  money  to  the  hus- 
band. 

That  deeds  for  the  separation  of  married  persons  may  be  valid  and 
effectual,  for  certain  purposes,  many  decisions  have  established;  Litter** 
Case  (x),  and  Meade  Que  (y)  shew  that  they  will  be  taken  notice  of  by 
Courts  of  law  where  separation  has  been  rendered  necessary  for  the  wife's 
protection,  by  cruelty  and  ill-usage  on  the  husband's  part;  and  even  in 
equity,  deeds  securing  a  separate  maintenance  for  the  wife,  which  had  been 
rendered  necessary  by  the  husband's  misconduct,  were  upheld  io  the  three 
esses  of  Oxendon  v.  Oxendon,  NioholU  v.  Danvere,  and  Williams  v.  Callow, 
•Jl  reported  in  2  Vernon  (*).  Most  probably  Seeling  v.  Crawley,  in  the 
same  volume  (a),  proceeded  on  the  same  ground.  Again,  if  a  third  person 
take  upon  himself  the  maintenance  of  the  wife,  while  separated  from  her  hus- 
band, the  husband  has  been  held  compellable  to  pay  the  sum  which,  on  that 
consideration,  he  bound  himself  to  pay  to  the  trustee,  Gawden  v.  Draper  (6) ; 
and  a  husband's  release  to  such  trustee,  on  the  same  consideration,  of  his 
remainder  in  an  estate,  was  held  by  Sir  William  Grant  to  be  good,  even 
against  the  assignees  of  that  husband  when  a  bankrupt,  Werrall  v.  Jacob. 

(p)  9  D.    &  R.    249.      Hobton  v.      case,  however,  only  establishes  that  an 
Middleton.  ambiguity  in  pleading  is  cured  by  ver- 


Hook,  as  supporting  that  doctrine :  that         (©)  2  Ventris,  217. 

2  Q  2 
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That  the  husband  himself  may  derive  protection  against  debts  incurred  b) 
his  wife  while  living  apart  from  him,  by  shewing  that  he  had  agreed  with  a 
trustee  to  provide  adequate  funds  for  her  maintenance,  and  had  in  fact  pro- 
vided them,  is  clearly  established  by  several  cases,  particularly  by  that  of 
Nurse  v.  Craig  (c),  a  decision  unanimous  on  that  point,  though  Sir  James 
Mansfield  differed  from  the  opinion  that  it  was  necessary  for  the  husband  to 
pay  the  money  agreed  for.  Yet,  the  assertion  that  deeds  of  separation  are  at 
variance  with  the  policy  of  the  law,  has  been  often  made  by  the  highest 
authorities,  and  never  disputed  by  any.  Many  of  the  judges  who  have  given 
effect  to  them,  for  any  purpose,  have  expressly  declared  that  they  adopted 
them  to  that  extent  with  reluctance,  and  would  have  paused  if  the  question 
had  been  new ;  Lord  Rosslyn,  in  Legard  v.  Johnson  (d),  Lord  Etdon,  in 
Beard  v.  Webb  (*),  and  in  St.  John  v.  St.  John  (/). 

Sir  W.  Grant  pointedly  declares  it  to  be  now  settled,  that  "the  Court  of 
Chancery  will  not  carry  into  effect  articles  of  separation  between  husband  and 
wife.  It  recognizes  no  powers  to  vary  the  rights  and  duties  growing  out  of 
the  marriage  contract,  or  to  effect  at  their  pleasure  a  partial  dissolution  of  that 
contract."  And  in  establishing  the  husband's  conveyance  of  property,  m 
consideration  of  the  trustees  undertaking  to  indemnify  him  against  the  wife's 
debts,  he  adds,  "it  does  seem  rather  strange  that  the  auxiliary  agreement 
should  be  enforced,  while  the  principal  agreement  is  held  to  be  contrary  to  the 
spirit  and  the  policy  of  the  law."  But  the  validity  of  the  principal  agreement 
is  now  in  question  before  us  :  if  it  is  not  valid  and  binding,  the  husband's 
execution  of  it  cannot  be  a  good  consideration  for  a  third  party's  promise  to 
pay  him  money. 

There  appears  to  be  a  strange  inconsistency  in  pronouncing  a  deed  to  be 
valid,  and  admitting  at  the  same  time  that  it  cannot  be  enforced ;  or  in  con- 
tending that  it  might  be  the  foundation  of  a  suit  at  law,  while  it  notoriously 
supplies  no  ground  for  a  specific  performance,  because  equity  regards  it  as 
contrary  to  public  policy.  But  beyond  that  objection,  in  point  of  principle, 
the  legal  relation  of  the  parties  creates  great  difficulties ;  and  the  question  may 
be  again  asked,  as  it  was  by  Lord  Eldon  in  several  cases,  on  whom  can  the 
contract  be  binding  ?  Not  on  the  wife,  for  she  cannot  contract  with  her  hus- 
band, or  execute  a  deed.  Not  on  the  husband,  unless  a  third  party  may 
sue  him  for  a  breach  of  covenant  in  performing  the  duties  of  a  husband 
towards  his  wife.  Reverse  the  present  case,  and  suppose  that  the  husband 
had  accepted  the  money  on  a  promise  to  execute  the  deed,  and  had  been  sued  for 
a  breach  of  promise,  could  an  action  for  damages  have  been  maintained  ?  If 
not,  it  seems  to  follow  that  the  execution  of  a  similar  deed  cannot  form  the 
legal  consideration  for  a  promise  to  pay  money. 

I  am  aware  of  the  case  of  Lord  Rodney  v.  Chambers  (g),  which  determines 
that  an  action  will  lie  against  a  husband,  having  executed  a  deed  of  separation, 
for  the  sum  which  he  contracts  to  pay  to  trustees,  in  case  of  a  future  separa- 
tion, subject  to  their  approval.  But  this  decision  has  received  some  severe 
shocks  from  the  strictures  of  Lord  Eldon,  in  St.  John  v.  St.  John,  and  must 
be  considered  as  directly  overturned  by  the  King's  Bench  in  HindUy  v. 


(c)  2  N.  R.  14& 
(</)  3  Ves.  358. 
(e)  2  B.  &  P.  93. 


(/)  11  Ves.  526. 
(g)  2  East,  283. 
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Lord  Weetmeath  (h),  though  it  is  difficult  to  explain  why  a  present  separa-  Eiek.  Chamber 
tioo  is  less  contrary  to  public  policy  than  the  agreement  to  give  effect  to  one,        T**** 
if  rendered  necessary  by  circumstances,  at  a  future  time.  v. 

I  am  also  aware  of  the  case  of  Jee  v.  Thurlow  (t),  where  the  Court  of  Wa,t«« 
King* *  Bench  sustained  a  covenant  made  by  a  husband  to  pay  an  annnity  to 
the  wife's  trustees  under  a  deed  of  separation.  Lord  Tenterden,  C.  J.,  and 
Bayley,  J.,  certainly  thought  themselves  bound  by  decisions  which  have,  to  a 
certain  extent,  recognized  such  deeds  ;  but  the  other  two  judges  were 
cautious  in  their  expressions :  and  the  opinion  of  Holroyd,  J.,  is  remarkable, 
in  looking  to  the  trustees9  covenant  to  indemnify,  as  the  basis  of  the  husband's 
obligation ;  indeed,  their  covenant  being,  as  he  particularly  remarks,  not  limited 
to  the  period  of  separation. 

I  have  also  carefully  examined  the  numerous  cases  cited  in  Mr.  Jacob'* 
edition  of  Roper' **  Law  of  Huebandand  Wife,  and  the  able  commentary  upon 
them.     Some  of  them  were  avowedly,  and  doubtless  more  of  them  actually, 
brought  before  the  Courts  of  equity,  by  consent,  for  the  purpose  of  obtaining 
direction*  on  the  effect  of  similar  deeds,  without  disputing  their  legality. 
Some  of  them  I  take  to  be  undoubtedly  erroneous  ;    such  as  Hoar*  v. 
Hoar*  (J)t  decided  in  the  House  of  Lords,  where  the  stipulation  of  a  mar- 
riage settlement  for  the  contingency  of  the  parties  separating  was  upheld.    If 
I  could  venture  to  lay  down  the  principle  which  alone  seems  to  be  safely  de- 
ducible  from  all  these  cases,  it  is  this ;  that  when  a  husband  ha*  by  hi*  deed 
acknowledged  hi*  wife  to  have  a  just  cau**  of  separation  from  him,  and  ha* 
covenanted  with  her  natural  friend*  to  allow  her  a  maintenance  during  sepa- 
ration, on  being  relieved  from  liability  to  her  debt*,  he  shall  not  be  allowed  to 
impeach  the  validity  of  that  covenant. 

But  even  if  the  most  questionable  of  these  cases  were  good  law,  and  deeds 
of  separation  binding  for  every  purpose,  both  at  law  and  in  equity,  all  former 
decisions  fell  infinitely  short  of  the  present,  where  a  promise  to  pay  the  hus- 
band a  sum  of  money  is  a  consideration  for  his  executing  the  deed.  This 
alone  it  is  that  substantially  appears  on  the  present  record.  Generally  speak- 
ing, the  lawfulness  of  a  thing  promised  does  not  make  it  lawful  to  promise  to 
do  it  for  a  money  consideration.  It  is  lawful  to  vote  for  a  candidate  at  an 
election,  but  bribery  to  give  or  promise  the  voter  money  for  so  doing. 

The  same  principle  was  illustrated  by  numerous  authorities  cited  at  the 
bar,  and  in  the  case  of  married  persons  contracting  for  their  separation,  which 
I  take  to  be  at  least  prima  facie  illegal,  where  no  circumstances  by  which  it 
is  legalized  are  set  forth,  and  no  justifiable  motive  is  assigned;  it  appears  to 
me  to  be  a  dangerous  novelty  to  permit  the  abdication  of  conjugal  rights,  and 
the  abandonment  of  marital  duties,  to  be  made  the  subject  of  money  stipula- 
tion. 

It  is  satisfactory,  as  well  as  proper,  to  add,  that  the  purchase  of  a  hus- 
band's consent  to  separation  is  admitted  to  be  illegal,  and  this  promise  is  held 
binding  only,  as  it  may  be  a  part  of  the  negociation  which  leads  to  a  separa- 
tion that  may  possibly  be  legal.  But  I  am  unable  to  distinguish  the  two 
cases;  and  I  think  the  latter  contract  neither  more  nor  less  than  an  indirect 
mode  of  securing  effect  to  the  former. 

Judgment  affirmed 

(A)  6  B.  &  C  200;  9  D.  &  R.  351  ;         (i)  2  B.  &  C.  547;  4  D.  k  R.U. 
1  Dow.  ic  Clark,  519.  (j)  2  Ridgw.  Purl.  Ca.  208. 
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February  1 3th,  William  Henry  Maule,  Q.  C,  was  made  Serjeant,  and 
gave  rings  with  the  motto  " Suum  Cinque"  On  the  same  day  he  was  ap- 
pointed a  Baron  of  the  Exchequer,  vice  Holland,  B.,  resigned,  and  was 
knighted. 

February,  22d,  John  Stuart,  of  Lincoln*  Inn,  Robert  Vauqhan  Richards, 
of  the  inner  Temple,  Samuel  Girdlestone,  of  the  Middle  Temple,  Griffith 
Richards,  of  the  Inner  Temple,  and  William  Groodenough  Hayter,  of  Lin- 
coln's Inn,  Esquires,  were  appointed  Queen's  Counsel. 
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CASES    REPORTED    IN    THIS    VOLUME, 

CONTAINING 

THE  DECISIONS  OF  THE  COURT  OF  COMMON  PLEAS, 

PROM 

Hilary  Term,  1838,  to  Hilary  Tbrm,  1859,  Inclusive. 


ACCOUNT. 

See  Evidencb,  I.  (A). 
Arbitration,  5. 

ACCOUNT  STATED. 

See  PlbaDincj,  I.  (B). 

ACT  OF  PARLIAMENT. 

See  Action,  2. 

Construction  op. 

By  a  section  in  a  local  Act,  incorporating  a 
Railway  Company,  no  action  was  to  be  brought 
against  any  person  for  anything  done  in  pur- 
suance of  the  Act,  unless  twenty  days*  notice 
should  be  given  by  the  party  intending  to 
commence  such  action  to  the  intended  defend- 
ant:— Heldy  that  the  Company  was  included 
under  the  term  "  person,  and  entitled  to 
notice,  notwithstanding  that,  in  numerous 
other  sections,  a  distinction  was  made  between 
"  persons'*  and  "  corporations/*  Boyd  v.  Lon- 
don and  Croydon  Railway  Company,  226. 

ACTION. 

I.  A.  entered  into  a  written  agreement  inter 
porta  with  B.  and  C.  (who  were  described 
therein  as  co-partners),  to  serve  them  for  seven 
years,  D.  at  the  time  being  a  dormant  partner : 
— Held,  that  A.  could  not  sue  D.  for  a  breach 
of  such  agreement.    Beckham  v.  Knight,  71. 


2.  An  Act  of  Parliament,  incorporating  a 
public  company,  directed  that  the  costs  of  pro- 
curing the  Act  should  be  paid  out  of  the  first 
monies  to  be  raised  under  it  i—Held,  first,  that 
a  party  who  had  assisted  in  procuring  the  Act, 
might  sue  the  company  for  remuneration,  with- 
out shewing  any  retainer  or  employment ; 
secondly,  that  the  plaintiff  need  not  expressly 
allege  that  his  services  were  of  any  value  to  the 
defendants,  as  they  had  adopted  the  Act  of  Par- 
liament procured  by  him ;  thirdly,  that  an  allega- 
tion that  the  defendants  had  received  monies,  out 
of  which  they  might  have  paid  the  plaintiff,  was 
sufficient  upon  general  (though  it  might  not 
have  been  on  special)  demurrer  ;  fourthly,  that 
debt  was  a  proper  form  of  action.  SembQ,  Case 
also  would  have  lain.  Garden  v.  The  General 
Cemetery  Company,  503. 

3.  Where  a  party  enters  into  a  joint  and 
several  contract  with  three  others,  two  of  whom 
have  a  joint  interest,  but  wholly  separate  from 
that  of  the  third,  such  two  ought  to  sue,  with- 
out joining  the  third.  The  defendant  claimed 
a  sum  of  money,  as  due  from  J.  At.,  deceased, 
which  was  also  claimed  by  W.  At. ;  the  money 
being  in  the  hands  of  E,  as  attorney  to  the 
plaintiffs,  (the  executors  of  •/.  M.,)  he  paid  it 
over,  by  their  directions,  to  the  defendant,  who 
gave  an  indemnity,  addressed  to  "  Mr.  E.,  and 
also  to  Messrs.  P.  and  M.  (the  plaintiffs),  as 
the  executors  of  the  will  of  the  late  J.  At."  in 
these  terms :  "  I  hereby  undertake  to  indemnify 
and  save  you  and  each  of  you  harmless  from 
any  claim  that  may  be  made  against  vou"  rela- 
tive to  the  said  sum  of  money.  W.  M.  having 
become  bankrupt,  his  assignees  sued  the  exe- 
cutors for  the  sum  in  question,  together  with 
another  demand.    The  present  defendant  was 
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apprized  of  the  action,  and  it  was  defended 
with  hip  concurrence,  and  the  assignees  obtained 
a  verdict  The  executors  then  sued  the  defend- 
ant, to  recover  the  sum  in  question,  and  the 
costs  of  the  former  action  : — Held,  .first,  that 
the  action  was  properly  brought  by  the  execu- 
tors, without  joining  E. ;  and,  secondly,  that 
they  were  entitled  to  recover  the  whole  of  the 
costs  of  the  former  action,  as  they  could  not  be 
apportioned.    Place  v.  Delegal,  185. 

ACTIONEM  NON. 
See  Pleading,  I.  (A.)  (a.) 

ADVERSE  CLAIMS. 
See  Shbrifp,  C. 


AFFIDAVIT. 

See  Mauri fd  Woman,  1,  2. 
Bail,  1. 
Amendment,  T. 

Practice,  XIV.  (C.a.)  1;  XVII. 
Prisoner,  3. 

Entitling  an  affidavit  "A.  B.y  Assignee, 
Sfc.  v.  C.  2).,'  is  insufficient.  Engler  v.  Twits- 
den,  269. 


AGENCY. 

See  Evidence,  II.  (A.) 

AGREEMENT. 

See  Action,  1. 

Charter  Party. 

Landlord  and  Tenant,  I.  (B.) 

ALIEN. 
Sec  Practice,  VII. 

AMENDMENT. 

See  Costs,  II.  1,  6;  IV.  1,  2. 

1.  Op  Affidavits. 

Affidavit  of  sufficiency  of  bail,  not  in  com- 
pliance with  R.,  T.  1  W.  4,  allowed  to  be 
amended.    Du  Burgh's  Bail,  371. 

II.  Op  Fines  and  Recoveries. 
1.   The  Court  ordered  a  recovery  to  be 


amended,  by  inserting  the  words  "  free  war- 
ren," '  such  right  having  been  enjoyed  with  the 
estate  since  the  time  of  James  1st,  and  having 
been  intended  to  pass.  In  the  matter  of  Sir 
William  Tuysden,  64. 

2.  The  Court  ordered  the  record  of  a  fine, 
levied  in  1830,  to  be  amended,  by  endorsing 
the  proclamations  on  the  roll  (where  only  one 
was  entered,)  there  being  a  minute  in  the  foot 
that  all  the  proclamations  had  been  duly 
made.     Lloyd  v.  Nicholas,  237. 

a  A  fine  levied  at  the  Cardigan  Great 
Session  for  1830,  ordered  to  be  amended  by 
indorsing  the  proclamations,  it  being  shewn 
that  two  proclamations  had  been,  in  fact, 
made,  and  that  it  was  the  practice  to  make 
them  all  in  conformity  with  11 G.  4,  &  1 W.  4, 
c.  70,  s.  28.    Evans  v.  Dames,  486. 


III.  Op  Particulars. 
See  Practice,  IV.  D. 

III.  Op  Plbadino8. 

1.  The  plaintiff  in  assumpsit  claimed  onlv 
the  balance  of  an  account ;  the  defendant 
pleaded  payment  of  a  sum  which  had  in  fact 
teen  paid  before  the  balance  was  struck  ;  the 
plaintiff  thereupon  obtained  leave  to  amend, 
by  increasing  the  amount  of  his  damages:— 
Held,  that  the  defendant  was  not  entitled  to 
plead  de  novo,  but  that  he  should  have  applied 
to  amend  his  plea.     Collins  v.  Aaron*  54. 

2.  In  replevin,  the  defendants  avowed  for 
three  quarters'  rent,  at  a  yearly  rent  of  1151, 
payable  quarterly ;  the  plaintiff  paid  into  Court 
75/.,  as  three  quarters'  rent,  at  a  yearly  rent  of 
100/.  The  jury  found  the  rent  was  115*.  a 
year,  payable  half-yearly,  and  the  finding  was 
indorsed  on  the  record.  The  Court  allowed 
the  defendants  to  amend  their  avowry,  upon 
payment  of  costs,  by  changing  the  averment 
that  the  rent  was  payable  "quarterly,"  to 
"  half-yearly."     Gayler  v.  Far  rant,  101.* 

3.  Where  two  plaintiffs  had  sued  as  public 
officers  of  a  banking  company,  and  by  sec  9 
of  the  Banking  Act  (7  G.  4,  c.  46,)  the  action 
should  have  been  brought  by  one  only,  even 
though  issue  had  been  joined,  the  Court  allowed 
the  plaintiffs  to  amend  (by  striking  out  one  of 
their  names)  upon  payment  of  costs.  Holmes 
v.  Binine,  203. 


ANNUITY. 
See  Insolvent. 

APPEAL. 

See  Justices  op  the  Peace. 
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APPOINTMENT. 

See  Justices  op  thb  Pbacs. 

ARBITRATION. 
See  Costs,  IV.  3. 

1.  In  an  action,  in  which,  bv  the  pleadings, 
inconsistent  issues  were  raised,  a  verdict  was 
found  for  the  plaintiff,  and  the  cause  was 
referred  to  an  arbitrator,  with  liberty  to  cer- 
tify : — Held,  that  he  could  not  certify  that  a 
verdict  should  be  entered  generally  for  the  de- 
fendant, but  should  have  ordered  the  verdict  to  be 
entered  in  the  same  wav  that  a  jury  must  have 
found  it     Wolfe  ▼.  Hooper,  199. 

2.  Where  an  arbitrator,  after  publishing  his 
award,  makes  a  statement,  shewing  that  he 
has  mistaken  his  jurisdiction,  the  Court  will 
receive  an  affidavit  of  such  statement.  Jonet 
v.  Carry,  459. 

3.  Two  actions  by  the  same  plaintiff  against 
executors,  one  in  their  representative  charac- 
ter, the  other  in  their  individual  capacity,  were 
referred  to  a  barrister ;  he  found  that  the 
plaintiff  had  no  ground  for  the  second  action, 
oat  awarded  him  damages  in  the  first,  includ- 
ing a  debt  due  from  the  testator's  heir,  who 
was  a  party  to  the  reference.  The  arbitrator, 
upon  being  applied  to  by  the  defendant's 
attorney  to  state  the  grounds  on  which  he 
had  so  awarded,  said  he  had  pioceeded  on  the 
principle  that  he  was  to  decide  whether  any- 
thing was  due  from  the  heir.  Upon  an  affida- 
vit of  this  statement,  the  Court  held  that  he 
had  exceeded  his  jurisdiction,  and  set  aside  the 
award.     Id, 

4.  Where,  by  the  terms  of  the  reference,  an 
sward  was  to  be  made  and  published  by  a  par- 
ticular day,  semble,  that  execution  of  the  award, 
and  notice  to  one  of  the  parties,  before  that 
day,  is  a  sufficient  publication.     Id. 

5.  Where  an  action  of  account,  and  all  mat- 
ters in  difference,  were  referred  to  an  arbitra- 
tor:— Held,  that  he  was  not  limited  to  the 
functions  of  an  auditor  merely  to  find  what 
was  due  between  the  parties,  but  that  he  was 
authorised  to  award  the  payment  of  the  sum 
found  doe  upon  such  an  account  Baxter  v. 
/foster,  519. 


ARREST. 

See  Evidence,  I.  (C.) 
Costs,  VII. 
Shbripp,  A. 

In  order  to  constitute  an  arrest,  it  is  not 
necessarv  that  there  should  be  actual  contact 
of  the  defendant's  person.     Grainger  v.  Hill, 


ASSIGNATION. 
See  Evidence,  II.  (C.) 

ASSIGNEE. 

See  Bankrupt,  L 
Estoppbu 

ASSUMPSIT. 

See  Amendment,  III.  1. 
Evidence,  I.  (B.) 
Pleading,  II.  (A.) 

The  alleged  consideration  for  the  defend- 
ant's promise  to  pay  money  to  the  plaintiff 
was  the  plaintiff's  undertaking  to  execute  "  a 
certain  deed  of  separation  between  himself  and 
his  wife,"  which  deed  had  been  already  pre- 
pared : — Held,  on  error,  thst  as  nothing  ap- 
peared to  shew  that  the  deed  of  separation 
was  illegal,  the  Court  would  not  presume  its 
illegality,  and  that  the  consideration  therefore 
was  not  illegal.  (Judgment  of  C.  P.  affirmed, 
per  Littledale,  J.,  Alderton,  B.,  and  Patteson, 
J. ;  diteentientibu*,  Lord  DenmaiL,  C.  J.,  and 
Lord  Abinger,  C.  B.)    Jone*  v.  ffaite,  548. 

ATTACHMENT. 

See  Sheriff,  B. 
Costs,  II.  4. 

Where,  by  the  Master's  allocatur,  the  plain- 
tiff is  ordered  to  pay  the  costs  of  the  day  "  to 
the  plaintiff, *  without  adding  "  or  his  attor- 
ney," a  demand  by  the  latter  is,  nevertheless, 
sufficient,  whereon  to  ground  an  attachment. 
Mason  v.  fPhitehurst,  261. 


ATTESTATION. 
See  Cognovit. 

ATTORNEY. 

See  Practice,  I.  (A.  c.) 
Evidence,  lit 
Cognovit. 
Attachment. 
Costs,  HI.  2,  3. 
Foreign  Attachment 

1.  Examination  previous  to  Admission. 

See  Prisoner,  1 

The  examiners  of  attornies,   under  Reg. 
Gen.,  H.  6  W.  4,  ought  not  to  refuse  to  exa- 
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mine  a  clerk,  upon  the  ground  that  there  is  a 
doubt  whether  he  has  served  his  whole  time 
under  his  articles.    In  re  Stnithere,  423. 

11.  Enrolment  op  Name. 

Where  an  attorney  has  altered  his  name  by 
royal  licence,  the  Court  will  not  order  the 
Master  to  alter  his  name  on  the  roll  accord- 
ingly.    Ex  parte  Ware,  119. 

III.  Delivery  up  op  Papers. 

Where  a  husband  had  paid  the  charges  of 
the  marriage  settlement  upon  his  wife,  the 
Court  ordered  an  attorney  to  deliver  him  the 
draft  thereof,  although  the  latter  claimed  to 
retain  it  as  trustee.  Ex  parte  Holdsworth, 
189. 

IV.  Costs. 

1.  Where  an  attorney,  not  admitted  in  C.P., 
commenced  an  action  there  before  the  Statute 
7  W.  4,  and  1  Vic.  c.  56,  came  into  operation : 
— Held,  he  was  only  entitled  to  his  costs  sub- 
sequently to  that  time.  Newton  v.  Spencer, 
10. 

2.  An  attorney's  bill,  for  business  done  at 
the  Central  Criminal  Court,  is  within  the  2 
O.  2,  c  23,  s.  23 ;  and,  therefore,  the  superior 
Courts  have  authority  to  order  such  bill  to  be 
taxed.     Curling  v.  Sedger,  262. 

3.  Where  less  than  one-sixth  has  been  taxed 
off  an  attorney's  bill,  under  2  0.  2,  c.  23,  s. 
23,  the  Court  is  bound  to  exercise  their  discre- 
tion as  to  allowing  the  attorney  the  costs  of 
taxation,  according  to  the  reasonableness  of 
the  bill.    Russell  v.  Yorke,  507. 


AUCTION. 

See  Landlord  and  Tenant,  I.  (A.)  2. 

By  Stat.  17  G.  3,  c.  50,  s.  8,  a  vendor  who 
sells  by  auction,  may  make  it  a  condition  of 
sale  that  the  purchaser  shall  pay  the  auction 
duty,  and  that  in  case  of  his  refusal  to  do  so, 
his  bidding  "shall  be  null  and  void  to  all 
intents  and  purposes  f  '— Held,  that  a  bidding 
is  not  absolutely  void  by  the  refusal  of  a  pur- 
chaser to  comply  with  such  a  condition  of  sale, 
but  voidable  only  at  the  option  of  the  vendor  ; 
and  that  the  purchaser  cannot  insist  upon  such 
refusal  to  avoid  the  contract.  Malins  v.  Free* 
177. 


AUDITOR. 
See  Arbitration,  5. 


AWARD. 

See  Arbitration 

BAIL. 

See  Amendment,  I. 
Bankrupt,  5. 
Prisoner,  2,  4. 

L  Generally. 

1.  An  affidavit  of  justification  of  bail, 
8tatin|  deponent  was  possessed  of  stock  in  cer- 
tain funds  (describing  it,)  standing  in  the 
names  of  deponent  and  another,  but  which  the 
deponent  was  solely  entitled  to : — Held,  suffi- 
cient Such  affidavit,  however,  being  insuffi- 
cient, by  reason  of  its  omitting  to  state  the 
number  of  the  residence  of  one  of  the  hail  (in 
contravention  of  R.,  T.  1 W.  4,  s.  2,)  and  also 
by  reason  of  its  stating  that  the  deponent  was 
worth  the  requisite  amount  over  and  abate 
f  omitting  what  would  pay,)  hie  just  debts 
(in  contravention  of  R.,  H.  2  W,  4,  r.  19):— 
Held,  neither  plaintiff  or  defendant  was  enti- 
tled to  costs.     Keough'e  Bail,  243. 

2.  The  Court  refused  to  enter  an  exoneretw 
on  the  bail-piece,  where  the  defendant  was  in 
Scotland.    Dalton  v.  Gibb,  393. 

3.  Proceedings  on  a  bail-bond  stayed  np« 
terms,  where  there  had  been  a  former  action 
and  verdict  against  one  of  the  bail.  Dawes  t. 
Salomonson,  389. 

II.  Payment  op  Money  into  Court  in 
Lieu  op  Bail. 

A  capias  having  issued  against  the  defend- 
ant for  200/.,  he  deposited  that  sum,  and  10JL, 
in  the  hands  of  the  sheriff,  under  the  43  G.  3, 
c.  46,  s.  2.  He  afterwards  offered  to  pay  into 
Court  an  additional  101.,  under  the  7&8G.4, 
c.  71,  s.  2;  but  the  officer  refused  to  receive  it 
till  the  former  sums  were  paid  in ;  by  the 
mult  of  the  sheriff's  officer  they  were  not  so 
paid  in  till  the  evening  of  the  last  day  upon 
which  bail  could  be  put  in.  On  the  day  fol- 
lowing, the  defendant  paid  in  the  additional 
101. ;  and  on  the  same  day  the  plaintiff  obtained 
a  rule  nisi  for  payment  over  to  him  of  the 
sums  paid  in  by  the  sheriff,  which  was  after- 
wards made  absolute : — Held,  that  the  defend- 
ant was  not  entitled  to  have  back  the  sunn 
which  had  been  paid  over  to  the  plaintiff,  and 
that  the  payment  of  the  second  sum  could  not, 
under  the  circumstances,  be  considered  as 
equivalent  to  putting  in  and  perfecting  special 
bail.     Hannah  v.  Willis,  117. 


BANKER'S  CHECK. 

On  the  28th  of  March,  the  defendant  baring 
a  check  upon  a  banker  at  Bath,  got  it  cashed 
at  a  branch  of  the  North  IF&s  Bank,  « 
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Malmesbury.  It  was  forwarded,  and  arrived 
the  same  day  at  the  chief  office  of  the  Bank  at 
Mclksham,  where  it  was  detained  till  tbe  night 
of  the  30th,  when  it  was  forwarded  by  a  private 
hand  to  Bath,  and  presented  there  on  the  31st, 
and  dishonoured  :—Held,  that  the  delay  in  the 
presentment,  on  the  part  of  the  North  Wilts 
Bank,  amounted  to  laches,  and  that  they  could 
not  recover  against  the  defendant  JuouU  v 
Browne,  79. 


BANKRUPT 

See  Trover,  3. 
Costs,  III.  1. 
East  India  Company. 
Ejectment/ I.  2. 
Pleading,  I.  (A.  b.) ;  II.  F.  2. 
Landlord  and  Tenant,  HI 
Practice,  IV.  A. ;  XIV. 

I.  The  estate  of  A.  (a  bankrupt,)  under  a 
second  commission,  did  not  pay  lot.  in  the  U 
A.  subsequently  continued  to  trade,  and  was 
in  possession  of  stock  to  a  considerable  amount ; 
the  assignees  under  the  second  commission 
never  interfering,  or  in  any  way  claiming  such 
stock.  A.  afterwards  rendered  to  prison.  A 
third  commission  (ox  fiat)  issued  against  him, 
and  he  subsequently  petitioned  the  Insolvent 
Court,  made  the  usual  assignment  of  his  pro- 
perty to  the  provisional  assignee,  and  was  dis- 
charged. The  assignee  under  the  fiat  seized 
the  stock  in  trade  of  A.  In  an  action  of 
trover  by  the  assignees  under  the  second  com- 
mission, against  the  assignees  under  the  fiat, 
for  the  conversion : — Held,  first,  that  the  stock 
in  trade  having  vested  in  the  plaintiff  (by 
virtue  of  the  127th  section  of  the  Bankrupt 
Act,)  he  was  the  "  true  owner"  of  such  pro- 
perty. Secondly,  that  such  property  passed  to 
the  provisional  assignee,  by  virtue  of  the  30th 
section  of  the  Insolvent  Act,  as  having  been  in 
A's  possession  at  the  time  of  his  arrest,  by  the 
consent  of  the  owner.  Thirdly,  that  upon  an 
issue,  whether  the  plaintiff  was  possessed  of  the 
property  as  assignee,  it  was  competent  to  the 
defendant  to  set  up  the  title  of  the  provisional 
assignee.  Qnmre,  whether  such  fiat  was  valid. 
Butler  v.  Hobson,  93. 

2.  Where  a  bankrupt's  estate  has  not  paid 
15*.  in  the  pound  under  a  second  fiat,  a  third 
is  not  a  nullity.     Butler  v.  Hobson,  424. 

3.  Unless  the  estate  of  a  bankrupt,  existing 
at  the  date  of  the  certificate  obtained  under  a 
second  fiat,  shall  have  actually  produced  suffi- 
cient to  pay  15*.  in  the  pound,  his  subsequently 
acquired  estate  vests  in  the  assignees  under 
nth  fiat    Id 

4.  A.  held  a  policy  of  insurance  as  a  security 
for  a  debt  due  from  B.,  and  refused  to  join  in 
a  composition  deed,  unless  the  policy  were  as- 
signed to  him.     Upon  the  policy  being  so 


assigned,  A.  executed  the  composition  deed. 
The  policy  was  paid  to  A.,  but  tne  full  amount 
of  the  composition  was  not  paid  :  B.  became 
bankrupt: — Held,  that  his  assignees  might 
recover  the  amount  of  the  policy  from  A. 
Alsagerv.  Spalding,  181. 

5.  A  trader,  on  being  arrested  by  a  creditor 
(after  having  committed  a  secret  act  of  bank- 
ruptcy,) deposited  the  debt,  and  10/.  for  costs, 
in  the  hands  of  the  sheriff,  under  43  G.  3,  c. 
46,  s.  2,  which  sum  was  afterwards  paid  into 
Court.  Bail  not  having  been  perfected  in  due 
time,  the  creditor  obtained  an  order  for  the 
payment  of  the  money  over  to  him,  under  the 
same  Statute.  A  fiat  of  bankruptcy  was  sub- 
sequently issued  against  the  trader: — Held, 
that  the  payment  to  the  creditor  was  made 
under  process  of  law,  and  was,  therefore,  pro- 
tected against  the  assignees.  Reynolds  v. 
Wedd,  230. 

6.  An  advance  of  money  to  a  trader  upon  a 
deposit  of  goods  made  after  a  secret  act  of 
bankruptcy,  but  within  two  months  before  the 
fiat,  is  not  protected,  as  a  payment,  under  the 
82d  section  of  the  Bankrupt  Act.  Wright  r. 
Fearnley,  413. 


BARRISTER. 
See  Practice,  III.  A.  1. 


BILL  OP  EXCHANGE  AND  PROMIS- 
SORY NOTE. 

See  Banker's  Chbck. 

Pleading,  II.  (A.  b.)  4,  5,  & 

I.  Generally. 

See  Practice,  VI.  A.  2. 

A.  (being  in  partnership  with  B,)  was  in- 
debted to  the  plaintifls  on  his  private  account 
in  800/.,  and  it  was  agreed  that  the  plaintiffs 
should  lend  2,600/.  to  A.  and  B.,  upon  the 
security  of  a  mortgage,  and  of  a  promissory 
note  to  that  amount,  to  be  given  by  a  third 
party;  and  that  the  8001.  should  be  deducted 
out  of  the  2,6001.  In  the  mortgage  deed  was  a 
recital  (which  was  untrue  in  fact,)  that  the 
800/.  had  been  paid :  the  defendant  gave  his 
joint  and  several  note  for  the  2,600/.,  and  at 
the  time  of  making  it,  the  recitals  of  the  deed 
were  read  over  in  his  presence  by  the  plaintiffs1 
agents  i—Held,  that  this  amounted  to  a  fraud 
in  law,  and  that  the  note  given  bv  the  defend- 
ant was  thereby  rendered  unavailable  against 
him.    Stone  v.  Compton,  436. 

II.  Liability  op  Parties. 

The  liability  of  the  maker  of  a  promissory 
note,  given  to  secure  the  debt  of  a  third  party, 
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is  the  same  as  that  of  a  party  who  gives  a 
regular  guarantee.    Stone  v.  Compton,  436. 

III.  Notice  op  Dishonour. 

1.  The  drawer  of  a  bill  of  exchange,  upon 
being  applied  to  by  the  holder  for  payment, 
some  months  after  the  bill  had  become  due, 
said,  "you  ought  to  press  F.  (the  acceptor,) 
if  he  does  not  pay  I  must ;"  he  afterwards 
endeavoured  to  raise  money  to  meet  the  bill : 
— Held,  upon  an  issue,  whether  or  not  the 
drawer  had  received  notice  of  dishonour,  that 
the  above  circumstances  amounted,  at  most, 
only  to  presumption  of  notice,  and  that  it  was 
properly  left  to  the  jury  to  find  whether  or  not 
notice  had  been  given.  Hicks  v.  The  Duke 
of  Beaufort,  55. 

2.  Upon  the  dishonour  of  a  bill  of  exchange, 
the  plaintiffs  (indorsees)  wrote  to  the  defend- 
ant (a  previous  indorser,)  "  we  are  surprised 
to  hear  that  Mrs.  G.'i  bill  fthe  one  in  question) 
was  returned  to  the  holder  unpaid;"  after- 
wards, in  the  same  day,  the  defendant  saw  the 
plaintiffs,  and  said,  "  he  was  much  surprised 
the  bill  was  not  paid,  and  that  he  would  write 
to  the  parties  and  see  it  paid : — Held,  sufficient 
to  satisfy  the  averment  that  the  defendant  had 
received  notice  of  the  dishonour.  Houlditch 
v.  Cauty,  162. 

IV.  Dblivbrino  up. 

1.  An  action  having  been  brought  against 
an  indorser  of  a  bill  of  exchange  (which 
had  been  fraudulently  negociated,)  the  Court 
ordered  it  to  be  given  up  to  the  acceptor,  upon 
payment  by  him  of  the  amount  of  the  bill,  and 
all  costs  of  the  action.     Davis  v.  Tunnicliffe, 

22a 

2.  The  Court  refused  a  rule  that  a  bill  of 
exchange  should  be  given  up  to  the  acceptor, 
upon  payment  of  the  amount  and  costs,  exclu- 
sive of  the  costs  of  a  particular  rule  in  the 
cause.    Hannah  ?.  fFilUs,  378. 


BILL  OF  LADING. 

See  Pleading,  II.  (A.  a.) 

There  is  no  general  rule  of  law  which 
governs  the  deliverv  of  goods  by  ship-owners, 
under  a  bill  of  lading,  where  such  delivery  is 
not  expressly  in  accordance  with  the  terms  of 
the  bill  of  lading,  except  that  it  must  be  a 
delivery  according  to  the  practice  and  custom 
usually  observed  in  the  port  or  place  of  the 
delivery.     Gatliffe  v.  Bourne,  12(X 


BRIBERY. 
See  Evidencb,  I.  (E.)  2,  3. 


BROKER. 
See  Frauds,  Statute  of. 

CARRIERS. 
See  Pleading,  II.  (A.  A.)  3. 

CAPIAS. 
See  Practice,  I.  A. 

CASE. 

See  Nuisance. 

Pleading,  II.  (B.) 
Evidence,  I.  (C.) 
Insurance,  1. 
Lanlord  and  Tenant,  I.  (D.) 

CERTIFICATE. 

See  Arbitration,  1. 
Costs,  VI. 
Covenant,  2. 
Executor. 
Speaker's  Certificate. 

CHARTERrPARTY. 

See  Evidence,  I.  (B.) 

Assumpsit.  The  declaration  stated  that,  by 
a  charter-party  made  on  the  2d  December,  it 
was  agreed,  between  the  plaintiffs  and  defend- 
ant, that  a  ship,  belonging  to  the  former,  then 
at  P.,  should,  with  all  convenient  speed,  ssil  to 
C,  and  there  take  in  a  cargo  of  coals  and 
iron,  and  proceed  therewith  to  A.,  "forty 
running  days  to  be  allowed  for  loading  the 
ship  at  C,  and  unloading  at  A.,  to  commence 
on  the  16M  December,  and  ten  days  on  demur- 
rage, over  and  above  the  said  laying  days,  at 
71.  per  day ;"  that  afterwards,  on  the  2d  De- 
cember >  the  ship  then  being  at  P.,  by  and  with 
the  content  of  the  plaintiffs  and  defendant,  and 
at  the  request  of  the  defendant,  the  ship  re- 
mained at  P.  till  the  17th  December,  for  the 
purpose  of  taking  in  the  cargo  of  coals,  instead 
of  being  loaded  therewith  at  C ;  that  the  ship 
arrived  at  C  on  the  18th  January,  and  there 
remained  taking  in  her  cargo  of  iron  till  the 
2d  February,  when  she  set  sail  for  A.  Breach, 
that  defendant  kept  the  ship  at  C  twenty  days 
over  and  above  the  lay-days  and  days  of 
demurrage  mentioned  in  the  charter-party,  and 
would  not  pay  demurrage  in  respect  thereof. 
The  jury  found  that  the  ship  remained  at  £, 
for  the  purpose  of  taking  in  the  coals,  at  the 
request  of  the  plaintiffs,  and  with  the  const*' 
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of  ike  defendant,  and  gave  the  plaintiffs  a  ver- 
dict for  the  extra  twenty  days  the  ship  was 
detained  at  G  ;—Hela\  first,  that  this  finding 
supported  the  issue;  secondly,  that  the  substi- 
tution of  P.  for  C,  as  the  place  where  the  coals 
were  to  he  shipped,  was  a  new  agreement, 
varying  the  original  contract  as  to  the  place  of 
loading,  but  that  the  contract  remained  unal- 
tered as  to  the  number  of  lay  and  running 
days,  and,  therefore,  that  the  jury  were  right 
in  allowing  for  the  twenty  extra  days.  Jack- 
son v.  Galloway,  408. 


CHURCHWARDENS. 

See  Evidence,  I.  (F.) 

COAL. 
See  Landlord  and  Tenant,  f.  (D.) 

COGNOVIT. 

An  attestation  of  a  cognovit,  on  the  part  of 
the  defendant,  by  F.,  an  attorney,  who  acted  as 
attorney  for  the  plaintiff's  son,  a  clerk  in  the 
office  ot  H.9  the  plaintiff's  attorney,  and  who 
afterwards  indorsed  the  cognovit "  F.  for  H." 
Held  insufficient    Price  v.  Linstead,  381. 


COMMISSION  TO  EXAMINE  WIT- 
NESSES. 

See  Practice,  XIV.  A. 


COMMON  PER  CAUSE  DE  VICINAGE. 
See  Pleading. 

COMPANY. 

See  Covenant,  2. 

East  India  Company 

Action,  2. 

Act  of  Parliament. 

COMPENSATION. 
See  Sale,  II.  2. 

COMPOSITION. 

See  Evidence,  II.  (C.) 
Bankrupt,  4. 


CONSIDERATION. 

See  Estate  Tail. 
Assumpsit. 
Pleading,  If.  (A.  b.)  1. 


CONTRACT. 

See  Auction. 

Charter-party. 

East  India  Company 

Pawnbroker. 

Action,  1,  3. 

Pleading,  II.  (A.  b.)  1,  2,  3. 

I.  Obnbrally. 

Wine  was  sold  in  bottles  to  the  defendant. 
The  bottles  were  charged  in  the  invoice,  but 
the  defendant  said  he  would  arrange  to  return 
them  to  the  plaintiff;  they  were  not,  however, 
returned.  The  plaintiff  having  recovered  for 
the  amount  of  the  bottles,  the  Court  refused  to 
disturb  the  verdict.     Wood  v.  Brenton,  417. 

II.  Right  to  Rescind. 

1.  A.  being  the  occupier  of  a  hotel,  for 
which  he  had  omitted  to  procure  the  requisite 
licence,  assigned  the  hotel  to  £.,  and  under- 
took to  procure  a  licence  by  a  certain  day,  or 
to  forfeit  a  sum  of  money  deposited  with  a 
stake-holder.  Notice  was  given  to  both  to 
attend  before  the  magistrates  on  the  licensing 
day,  but  B.  neglected  to  attend,  in  consequence 
of  which  the  licence  was  refused : — Held,  that 
A.  was  entitled  to  have  back  his  deposit  money. 
Held  also,  that  it  was  incumbent  upon  the  de- 
fendant to  give  the  notices  required  by  the  14th 
sec.  of  the  Licensing  Act,  9  G.  4,  c  61. 
Bryant  v.  BcaUie,  65. 

2.  By  particulars  of  sale,  lot  12  was  des- 
cribed as  a  cottage,  with  a  right  of  carriage 
and  foot  way  over  lot  13,  as  shewn  upon  a 
plan  annexed  to  the  particulars ;  and  the  lot 
was  stated  to  he  subject  to  liberty  for  the  pur- 
chaser of  lot  1  to  come  upon  the  premises  to 
repair  certain  mains,  drains  and  sewers ;  lot  13 
was  described  as  "  a  first-rate  building  lot  of 
freehold  ground/1  and  was  stated  to  be  "  sub- 
ject to  the  same  rights  of  way  and  passage,  and 
other  rights  and  easements  over  the  same,  as 
are  now  enjoyed  under  the  existing  leases  of 
the  Crescent  houses  (comprised  in  other  lots,) 
and  subject  to  a  similar  reservation  for  the 
purchaser  of  lot  1,  in  respect  of  the  main,  &c, 
a*  is  made  out  of  lot  12."  It  was  also  stated,  that 
the  lease  of  lot  7  (one  of  the  Crescent  houses,) 
might  be  seen  at  the  vendor's  offices,  and 
would  be  produced  at  the  sale.  The  tenants 
of  all  the  u  Crescent  houses'1  had,  under  their 
leases,  a  right  of  way  across  lot  13,  which  was 
not  marked  in  the  plan.  By  the  9th  condition 
of  sale,  it  was  provided,  that  if  any  mistake 
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were  made  in  the  description  of  the  premises, 
such  mistake  should  not  annul  the  sale,  but  a 
compensation  should  be  given.  The  plaintiff 
having  purchased  lots  12  and  13,  for  separate 
sums,l>ut  by  one  contract : — Held,  first,  that 
the  existence  of  the  right  of  way  was  not  suffi- 
ciently disclosed ;  secondly,  that  it  was  not  a 
case  tor  the  application  of  the  compensation 
provision ;  ana,  consequently,  as  both  lots 
were  purchased  by  one  contract,  that  the 
plaintiff  was  entitled  to  rescind  the  whole  of 
such  contract    Dykes  v.  Blake,  209. 


CONVERSION. 
See  Trover,  1. 


COPYHOLD. 

See  Drvisk. 

Married  Woman,  3. 


CORNWALL. 

See  Covbnant,  L 

CORPORATION. 

See  East  India  Company. 
Act  op  Parliament. 

COSTS. 

See  Shbripp,  3. 
Pleading,  4. 
Bill  op  Exchange,  IV. 
Ejectment,  III. 
Practice,  XIV.  E. 
Action,  2 
Attachment. 
Attorn  by,  IV.. 

I.  Generally. 

The  Court  will  not  make  a  prospective  order 
that  the  Master  shall  tax  the  costs  in  a  parti- 
cular manner.    Rowe  v.  Cobham,  152. 

II.  Interlocutory. 

1.  A  judge  at  chambers,  upon  an  applica- 
tion to  amend  a  declaration,  has  authority  to 
fix  the  costs  of  the  amendment.  Collins  v. 
Aaron,  54. 

2.  The  defendant  being  sued  for  167.,  of- 
fered 13/.,  which  was  refused ;  he  then  obtained 
an  order  to  pay  Ml.  $s.  into  Court,  and  that 
the  plaintiff  should  not  hare  any  subsequent 
costs.    The  defendant  was  afterwards  applied 


to  to  pay  the  money  into  Court,  but  neglected 

to  do  so,  and  the  plaintiff  delivered  a  declara- 
tion ;  the  defendant  then  paid  the  money  into 
Court,  and  the  plaintiff  took  it  out : — Held, 
the  defendant  was  entitled  to  his  costs  from 
the  time  of  the  offer  of  payment.  Parson*  v. 
Pitcher,  141. 

3.  Where  a  stake-holder  pays  money  into 
Court  under  an  interpleader  rule,  and  one  of 
the  litigant  parties  makes  default  in  prosecut- 
ing his  claim,  the  stake-holder  was  held  entitled 
to  his  costs  out  of  the  fund.  Pitchers  v. 
Edney,  267. 

4.  Costs  incidental  to  an  attachment  are 
considered  as  costs  of  the  attachment  itself; 
therefore,  where  an  attachment  bad  been  ob- 
tained, but  was  suspended  by  agreement  that 
an  inquiry  as  to  certain  matters  should  take 
place  before  the  Master,  and  ultimately  the 
attachment  issued : — Held,  that  the  costs  of  the 
inquiry  were  costs  of  the  attachment.  Tyler 
t.  Campbell,  465. 

5.  On  14th  June,  an  interlocutory  rule,  ob- 
tained by  the  plaintiffs,  was  discharged  with 
costs.  On  13th  July,  they  signed  judgment 
for  want  of  a  plea ;  and  the  defendant,  to 
avoid  execution,  paid  the  debt  and  costs,  insist- 
ing that  he  was  entitled  to  set  off  the  costs  of 
the  rule,  but  making  no  formal  demand  for 
them  ;  the  Court,  on  motion,  ordered  the 
plaintiffs  to  repay  the  costs  of  the  rule.  Abet- 
ncthyv   Paton,  468. 

6.  In  trover  by  the  assignee  of  an  insolvent, 
laying  the  property  in  the  plaintiff,  he  obtained 
an  order,  on  the  moraine  of  the  day  fixed  for 
trial,  to  amend  his  declaration  by  laying  the 
property  in  the  insolvent ;  whereupon  the 
defendant  elected  that  the  cause  should  be 
made  a  remanet: — Held,  he  was  entitled  to 
the  costs  of  the  amendment,  and  to  plead  dt 
novo,  neither  party  paying  the  costs  of  the  dar. 
Norcutt  v.  Mottram,  535. 

III.  Aftbr  Verdict. 

1.  In  trover  by  the  assignee  of  a  bankrupt 
(under  a  second  fiat,)  where  the  defendant 
obtains  a  verdict  upon  an  issue  that  the  plain- 
tiff was  not  possessed,  as  of  his  own  property, 

'  as  such  assignee,  &c,  upon  the  ground  that  the 
bankrupt,  at  the  time  of  taking  the  benefit  of 
the  Insolvent  Act,  subsequently  to  such  second 
fiat,  was  in  possession  ot  the  goods  by  the  con- 
sent of  the  plaintiff  :—Held,  that  the  defend- 
ant was  entitled  to  the  costs  of  proving  a  third 
fiat,  (under  which  he  was  assignee,)  but  not 
to  the  costs  of  proving  that  the  bankrupts 
estate,  acquired  after  the  certificate  under  the 
second  commission,  was  sufficient  to  pay  15*. 
in  the  pound.    Butler  v.  Hobson,  424. 

2.  Where  a  cause  has  been  conducted  by 
the  clerk  of  the  plaintiff's  attorney,  and  the 
attorney  was  subpomaed  and  called  as  a  wit- 
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urn  i—HM,  the  Master  wm  j  uglified  in  allow- 
ing the  plaintiff  the  coats  of  the  attorney  as  a 
witness.    Id. 

a  In  an  action  to  recover  1,000*.,  involving 
the  character  of  the  parties,  a  new  trial  having 
been  granted  to  the  plaintiff  on  payment  of 
the  costs,  and  the  Master  having  disallowed 
two  brief*  for  counsel,  and  the  attendance  of 
the  attorney  in  London,  upon  the  ground  that 
there  were  no  witnesses  in  the  defendant's 
brief,  the  Court  directed  a  review  of  the  taxa- 
tion.   Madison  v.  Bacon,  487. 

IV.  Several  Issues. 

1.  Debt  for  work,  goods  sold,  and  on  an 
account  stated.  Pleas :  first,  nunquam  inde- 
bitatus, except  as  to  3/.  17*.,  parcel  of  the  sum 
mentioned  in  the  second  count.  Secondly, 
payment  into  Court  of  31.  17*.  The  only 
claim  applicable  to  the  second  count  amounted 
to  SJ.,  and  the  plaintiff  in  his  particulars  gave 
the  defendant  credit  for  R  3s.  At  the  trial, 
the  plaintiff  (ailed  in  his  proof  under  the  first 
count,  and  no  evidence  was  offered  on  the 
third,  and  the  judge  directed  the  jury,  that, 
from  the  state  of  the  record,  they  must  find 
nominal  damages  for  the  plaintiff  upon  the 
second  count.  They  found  a  verdict  for  the 
plaintiff  generally,  damages  1*.  The  protho- 
notary  taxed  the  costs  upon  the  principle  that 
this  verdict  was  essentially  a  verdict  for  the 
defendant  upon  all  but  the  second  count  :— 
Held,  that  the  verdict  should  have  been  so 
entered,  and  that  it  was  competent  to  the  judge 
who  tried  the  cause  to  amend  the  postea  ac- 
cordingly.    Ernest  v.  Drown,  2. 

2.  In  an  action  for  excessive  distress,  in 
which  several  distinct  issues  were  raised,  the 
jury  returned  a  verdict  for  the  plaintiff  gene- 
rally, and  it  was  so  entered  by  the  associate, 
but  the  postea  was  afterwards  amended  by  the 
judge's  notes,  and  the  verdict  was  entered  for 
the  plaintiff  upon  two  issues  only,  and  for  the 
defendant  upon  the  rest : — Held,  that  the  de- 
fendant was  entitled  to  have  the  costs  of  the 
issues  found  for  him  deducted  from  the  plain- 
tiff's costs,  such  issues  not  being  immaterial. 
Newton  v.  Harland,  160. 

3.  An  action  (in  which  the  declaration  con- 
tained one  count  on  a  special  contract  to 
accept  goods,  and  a  common  count  for  goods 
sold)  was  referred  to  a  lay  arbitrator,  the  costs 
being  to  abide  the  event  of  the  award ;  the 
arbitrator  ordered  defendant  to  pay  a  certain 
sum  to  plaintiff,  and  found  that  certain  of  the 
goods  (mentioned  in  the  special  count)  were 
the  plaintiff's  property ;  the  Master  taxed  the 
entire  costs  for  the  plaintiff: — Held,  he  was 
right  in  so  doing,  as  at  most  it  was  merely 
ambiguous  on  the  award,  whether  the  arbitra- 
tor had  taken  the  special  count  into  considera- 
tion.   Rennie  v.  Mills,  934. 


V.  Undbr  Coubt  of  Rbqubsts'  Acts. 

(a)  Generally. 

1.  Where  the  defendant  applies  to  deprive 
the  plaintiff  of  his  costs  under  a  Court  of 
Requests'  Act,  and  it  appears  by  a  copy  of  the 
writ  of  summons  annexed  to  the  defendant's 
affidavit  that  the  action  was  brought  for  a  sum 
which  might  have  been  recovered  in  such 
Court,  the  defendant  need  not  swear  to  that 
fact    Burton  v.  Campbell,  104. 

2.  Where  the  defendant,  in  such  an  applica- 
tion, describes  himself  in  his  addition  as  of  a 
tavern  at  Q.,  within  the  hundred  of  B.,  and 
afterwards,  in  the  body  of  his  affidavit,  states 
he  was  resident  at  the  above  tavern,  this  is  a 
sufficient  averment  of  residence  within  the 
hundred,  and  supersedes  the  necessity  of  a 
positive  allegation  that  he  resided  within  the 
jurisdiction.     Id. 

3.  Where  the  defendant  positively  swears  to 
the  above  facts,  it  is  not  sufficient  for  the 
plaintiff  to  deny  them  upon  information  and 
belief.    Id. 

(b)  Particular  Acts. 

1.  By  the  Tower  Hamlets  Court  of  Requests* 
Act  (23  G.  2,)  the  commissioners  have  juris- 
diction over  debts  under  40*.,  and  in  any  action 
for  a  debt  under  40*.  sued  in  any  other  Court, 
the  plaintiff  is  to  pay  defendant  his  costs ;  and 
no  suit  for  debts  recoverable  by  that  Act  are 
to  be  brought  in  any  other  Court.  By  sec.  4 
of  2  W.  4,  c.  lxv.  (amending  the  former  Act,) 
the  jurisdiction  of  the  Court  of  Requests  is  ex- 
tended to  51.,  but  by  sec.  10  the  commissioners 
are  not  to  determine  any  cause  where  the  suit 
is  for  any  sum  being  the  balance  of  an  account 
originally  exceeding  5i. ;  and  by  sec.  23,  actions 
which  might  have  been  brought  in  the  superior 
Courts  before  that  Act,  may  still  be  brought 
there.  The  plaintiff  sued  a  defendant  (resi- 
dent within  the  jurisdiction  of  such  Court  of 
Requests)  in  the  superior  Court  for  the  balance 
of  an  account  originally  exceeding  5/.,  and 
recovered  only  \L  10*. : — Held,  the  defendant 
was  not  entitled  to  his  costs.  Green  v.  Bol- 
ton, 142. 

•  2.  By  sec  44  of  6  &  7  W.  4,  c.  cxxxvjj.  (the 
Westminster  Court  of  Requests'  Act,)  debtors 
"  residing  or  inhabiting, '  or  "  keeping  any 
counting-house,  &c,"  may  be  summoned  before 
the  commissioners,  &c. ;  by  sec.  86,  "  no  action 
for  any  sum  not  exceeding  40*.,  and  recover- 
able in  the  Court  of  Requests,  shall  be  brought 
against  any  person  residing  or  inhabiting 
within  the  jurisdiction  thereof1  The  Act 
gives  no  remedy  to  the  defendant  for  his  costs : 
— Held,  first,  that  the  Court  could  not  give  a 
defendant  his  costs,  though  the  plaintiff  had 
only  recovered  10*.  Secondly,  that  a  defend- 
ant keeping  a  counting-house  within  the  juris* 
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diction,  could  not  avail  himself  of  the  86th 
section.     White  v.  Seffert,  132. 

VL  Under  43  Eliz.  c.  6. 

I.  Where  a  judge  has  once  certified  to 
deprive  the  plaintiff  of  his  costs,  under  43  £1. 
c  6,  query,  whether  he  has  power  to  rescind 
his  certificate  ?     IF h alley  v.  Williamson,  471. 

%  Bnt  assuming  he  has  such  a  power,  it  is 
at  any  rate  too  late  to  exercise  it  after  the  first 
four  days  of  the  Term  following  the  trial,  id. 

VII.  Under  43  Geo.  3,  c.  46. 

1.  The  plaintiffs  sold  the  defendant  eight 
chests  of  tea,  one  of  which  turned  out  to  be 
damaged ;  the  plaintiffs  made  an  allowance  in 
respect  of  such  damage,  and  afterwards  arrested 
the  defendant  for  41/.,  bein"  the  balance  of  the 
account,  after  deducting  the  allowance.  At 
the  trial,  the  plaintiffs  recovered  30/.  15*. 
only,  it  being  agreed  they  should  have  hack 
the  damaged  chest,  which  was  afterwards  sold 
by  them  for  10/.,  being  only  a  trifle  less  than 
the  amount  claimed  : — Held,  that  under  these 
circumstances  the  defendant  was  not  entitled 
to  his  costs  under  43  G.  3,  c.  46.  Clare  v. 
Cooky  81. 

2.  A  defendant  who  seeks  to  recover  costs 
under  the  43  G.  3,  c.  46,  sec.  3,  as  having  been 
arrested  in  too  large  an  amount,  is  bound  to 
shew  that  the  pla  ntiff  had  not  any  reasonable 
or  probable  cause  for  arresting  him  in  such 
amount;  therefore,  when  a  defendant  being 
indebted  partly  upon  a  bill  of  exchange,  and 
partly  for  goods  sold  (which  latter  claim  how- 
ever was  barred  by  the  Statute  of  Limitations,) 
had  made  several  verbal  admissions  of  his 
liability  to  the  plaintiff,  but  afterwards  suc- 
cessfully set  up  the  Statute  of  Limitations  as  a 
defence  to  the  action :— Held,  that  he  was  not 
entitled  to  his  costs  under  43  G.  3.  White  v. 
Prickett,  61. 

3.  The  defendant  was  arrested  for  347/., 
upon  an  architect's  bill ;  there  was  conflicting? 
evidence  as  to  the  value  of  the  work  done,  and 
the  plaintiff  recovered  onlv  211/. : — Held,  the 
defendant  was  not  entitled  to  his  costs  under 
43G.3,c.  46.     Day  v.  Clarke,  385. 

COURT  OF  REQUESTS. 
See  Costs,  V. 

COVENANT. 

See  Landlord  and  Tenant,  I.  (C.) 
Practice,  VI.  A.  1. 
Evidence,  I.  (D.) 
Pleading,  If.  (C.) 
Lease. 

1.  From  1671  to  1765,  the  duchy  of  Corn- 
wall had  granted  successive  leases  of  large 
estates  to  the  family  of  fV.  C,  upon  the  pay- 


ment of  certain  fines.    In  1777,  a  new  term 
was  granted  by  letters  patent  to  him  for  ninety- 
nine  years,  if  three  specified  lives  should  so 
long  live.    In  1789,  W.  C.  demised  part  of  the 
premises  to  1.  and  H.  for  sixty-five  years  and 
one  quarter,  if  the  three  lives  should  so  long 
live:  and  covenanted,  that  if  either  of  the 
lives  should  drop  during  the  term,  he  would 
apply  for,  and  do  his  utmost  endeavours  to 
procure  a  renewal  of  the  letters  patent  for 
another  life.     Five-sixths  of  the  interest  of  /. 
and  H.  became  vested  in  the  plaintiff.     Id 
1828  (when  the  annual  rack-rent  value  of  the 
premises  was  21,095/.,)  one  of  the  lives  dropped, 
W.  C.  applied  for  a  renewal,  but  the  duchy 
demanding  a  fine  of  64,210/.,  he  refused  to 
pay  it,  and  in  1833  presented  a  petition  of 
right,  and  afterwards  filed  a  bill  against  the 
Lords  of  the  Treasury,  which  was  ultimately 
dismissed.   The  other  two  lives  dropped  pend- 
ing the  suit.     In  an  action  upon  the  above 
covenant  against  the  administrator  of  W,  C  : 
— Held,  first,  that  the  fine  was  properly  calcu- 
lated on  the  rack-rent,  and  not  on  the  receipts 
of  the  lessee ;  secondly,  that  the  fine  demanded 
not  bein*  unreasonable,   there   bad  been  a 
breach  of  covenant  incurred  by  the  non-pay- 
ment thereof ;  thirdly,  that  the  covenant  ran 
with  the  land ;  fourthly,  that  the   covenant 
could  be  apportioned  so  as  to  enable  the  plain- 
tiff, as  assignee  of  five-sixths  of  the  premises, 
to  sue  thereon.     Simpson  v.  Clayton,  299. 

2.  The  shareholders  of  a  joint  stock  cost- 
pany,  by  deed,  covenanted  to  pay  their  pro- 
portionate shares  of  such  a  sum  as  a  committee 
should  certify  to  be  required,  to  discharge  the 
debts  of  the  company  ;  and  it  was  thereby 
agreed  that  such  certificate  should  be  conclu- 
sive. The  committee,  upon  a  sudden  emergency, 
made  a  certificate  of  a  sum  required,  and  the 
defendant,  a  shareholder,  paid  150/.  as  his 
proportion.  The  committee  afterwards  made 
another  certificate  to  a  much  larger  amount, 
the  defendant's  proportion  of  which  amounted 
to  529/. ;  this  sum  was  demanded  of  him  by 
letter,  but  in  a  postscript  it  was  stated  that  he 
would  have  credit  for  the  150/.  already  paid. 
The  defendant  being  sued  upon  his  covenant 
and  the  certificate  tor  the  5291.,  by  one  plea 
traversed  the  allegation  in  the  declaration,  that 
the  committee  had  certified  as  the  fact  was, 
that  the  sum  mentioned  was  required ;  and  by 
another,  alleged  that  the  committee  had  frau- 
dulently signed  the  certificate :— UeW,  that, 
upon  the  first  issue,  the  defendant  was  nut 
estopped  bv  the  certificate  from  shewing  that 
more  was  demanded  than  was  really  due  ;  and 
that,  upon  the  second  issue,  the  facts  did  not 
constitute  a  fraud  in  law.  Wilson  v.  Wilson, 
Wilson  v.  Steele,  333. 


CUSTOM. 

See  Foreign  Attachment. 
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DEBT. 

See  Action,  2. 

Evidence,  I.  (E.) 
Practice,  X. 


DECREE. 
See  Evidence,  I.  G. 

DEED. 
See  East  India  Company. 

DELIVERY. 

See  Pleading,  II.  (A.  6.)  2. 

DEMISE 

See  Landlord  and  Tenant,  I.  (A.) ; 
(C.)  3,  4. 
Power. 

DEMURRER. 
See  Practice,  XIV.  B. 

DEPOSIT. 
See  Contract,  II.  1. 

DEVISE 

1.  A  devise  of  copyhold  premises,  (where 
there  was  no  custom  to  entail)  to  the  testator's 
son,  J.  &,  (who  was  his  heir  at  law)  "  and  his 
heirs,  hut  it  he  should  die  without  leaving  any 
child  or  children,*'  then  over  to  five  illegiti- 
mate children  of  the  testator; — Held,  that  J.  A\, 
under  this  devise,  took  a  conditional  fee  at 
common  law,  which  merged  the  former  estate 
in  the  possibility  of  reverter  cast  upon  him  by 
descent,  (as  heir  at  law  of  the  testator,)  and 
gave  him  the  fee  simple.  Doe,  dem.  Simpson 
t.  Simpson,  109. 

2.  A  devise  "  to  my  sons  J.  and  J,  my 
estate  that  I  now  occupy,  together  with  the 
factory,  &c,  thereon  ;  except  the  house  I  now 
occupy,  &c,  which  I  give  to  my  daughters, 
M.  and  A,,  jointly,  share  and  share  alike  :"-— 
Held,  that  the  daughters  took  all  the  testator's 
interest  in  the  premises  excepted.  Doe9  dem. 
Knott  v.  Uwton,  204. 

3.  Where  a  testator  distinctly  devises  the 
whole  of  his  residuary  property,  real  and  per- 
sonal, to  trustees,  although  the  trusts  may  be 

VOL.  I. 


difficult  and  complicated,  yet,  if  they;  are  not 
absolutely  uncertain,  the  Court  willgive  effect 
to  the  devise.     Barclay  v.  Collett,  287. 

4.  A  will,  duly  executed  to  pass  realty,  con- 
tained several  specific  devises  and  bequests, 
which  were  set  out  at  length  in  eight  schedules ; 
by  the  second  of  which,  certain  property  was 
devised  in  trust  for  the  defendant,  who  was  the 
testator's  heir  at  law ;  the  will  proceeded  as 
follows : — "  All  the  rest,  residue  and  remainder 
of  my  real  and  personal  estate  and  effects, 
whatsoever  and  wheresoever,  I  give,  devise 
and  bequeath  unto  my  said  trustees,  their  heirs, 
executors,  &c,  in  trust,  to  divide  the  same 
equally  among  my  children,  &c,  upon  the 
same  trusts,  and  subject  to  the  same  contingen- 
cies and  bequests  over  as  their  respective  ori- 
ginal legacies  are  subject  and  liable  to,  &c." 
There  was  no  power  to  sell  or  lease  in  the 
clause.  At  the  foot  of  the  will,  the  testator 
subsequently  added  the  following  memoran- 
dum: "  Having  omitted  to  include  my  free- 
hold house  and  premises  in,  &c,  in  the  second 
schedule  of  my  above  will,  as  intended,  I 
declare  my  will  and  desire  to  be,  that  the  same 
shall  be  considered  as  included  to  pass  to  my 
said  son  J.  C.  (the  defendant,)  who,  being  my 
heir  at  law,  will  be  entitled  to  the  same  by 
descent  from  me  at  my  decease."  This  memo- 
randum was  signed  by  the  testator,  but  attested 
by  one  witness  only  : — Held,  that,  as  the  above 
memorandum  must  necessarily  be  laid  out  of 
consideration,  the  house  and  premises  in  ques- 
tion passed  by  the  residuary  clause  to  the 
trustees,  notwithstanding  that  the  trusts  were 
so  complicated,  as  prohably  to  compel  the 
parties  to  have  recourse  to  equity,  in  order  to 
perform  them.     Id. 

5.  Devise  of  lands  to  J.  L.  for  life ;  remain- 
der to  M.  H.  and  N.  H  for  their  respective 
lives,  share  and  share  alike,  and  if  either  should 
die  without  leaving  issue  male,  the  whole  to 
the  survivor  for  life;  and  if  M.  H.  should 
(after  the  death  of  J.  L.)  die  before  N.  H., 
leaving  issue  male,  then  one  moiety  to  the 
sons  of  M.  H.  in  tail  male ;  and  in  default  of 
such  issue,  to  2V.  H.  for  life ;  remainder  to  his 
sons  in  tail  male;  and  in  default  of  such  issue, 
to  the  testator's  right  heirs  ;  and  if  N.  H. 
should  (after  the  death  of  J.  L.)  die  before 
M.  H.j  leaving  issue  male,  then  one  moiety  to 
the  sons  of  N.  H.  in  tail  male :  and  in  default 
of  such  issue,  to  M.  H.  for  life,  remainder  to 
his  sons  in  tail  male ;  and  in  default  of  such 
issue,  to  the  testator  s  right  heirs :  and  in  case 
M.  H.  and  N.  H.  should  both  die  without 
leaving  issue  male,  then  to  such  person  as,  at 
the  death  of  the  survivor,  should  be  testator's 
right  heir; — Held,  that  upon  death  of  M.  //., 
without  issue,  N.  H.  took  an  estate  tail  in 
remainder  in  the  whole,  expectant  on  the 
determination  of  the  estate  limited  to  J.  L. 
Franks  v.  Price,  444. 

6.  T.  J.  &,  in  1768,  devised  certain  estates 
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to  his  tight  and  lawful  heir,  for  the  better 
finding  out  of  whom  he  directed  advertisement* 
to  he  published  immediately  after  his  decease  in 
the  public  papers ;  and  certain  legacies  were 
directed  to  be  paid  by  the  heir  at  law,  within 
twelve  months  after  testator  s  decease ;  and  if  no 
heir  at  law  was  found,  then  he  constituted  IV. 
L.  his  lawful  heir,  on  condition  that  he  took 
the  name  of  S. : — Held,  first,  that  the  heir 
was  not  bound  to  claim  within  twelve  months, 
nor  within  any  period  short  of  sixty  years. 
Secondly,  that  the  heirs  of  the  testator  s  pater- 
nal great  grandmother  were  to  be  preferred  to 
the  heirs  of  his  paternal  grandmother.  Davies 
v.  Lowndes,  450. 

7.  A  testator  devised  his  freehold  estates  to 
M.  8.  for  life,  for  her  sole  use ;  remainder  to 
her  husband  for  life ;  remainder  to  the  use  of 
the  heirs  of  the  body  of  M.  S.  in  tail ;  remain- 
der to  A.  M.  for  life,  with  remainders  over  ; 
and  declared  that  all  the  aforesaid  settlements 
were  intended  by  him  to  be  in  strict  settlement, 
with  remainder  to  his  own  right  heirs  for 
ever:— Held,  that  A/.  S.  took  an  immediate 
estate  for  life  in  the  said  estates,  and  an  estate 
in  remainder  in  tail  general  in  the  same  lands, 
expectant  on  the  determination  of  the  estate 
for  life,  limited  to  her  husband.  Douglas  v. 
Congreve,  538. 

8.  T.  J.  Selby,  by  will,  dated  10  August, 
1768,  devised  estates  in  fee  in  the  following 
words :  "  To  my  right  and  lawful  heir  at  law, 
for  the  better  finding  out  of  whom  I  direct 
advertisements  to  be  published  immediately 
after  my  decease,  in  some  of  the  public  papers. ' 
The  estates  were  then  made  chargeable  with 
the  payment  of  the  testator's  debts,  and  of  cer- 
tain legacies,  including  some  to  a  cousin  by 
the* mother's  side  (to  whom  he  also  subse- 
quently devised  an  estate  in  fee.)  The  will 
continued  thus:  "  All  which  debts,  legacies, 
&c,  1  do  hereby  order  and  direct  to  be  paid 
by  the  said  heir  at  law,  within  twelve  months 
after  my  decease  ;  but  should  it  so  happen  that 
no  heir  at  law  is  found,  I  do  hereby  constitute 
W.  Lowndes  my  lawful  heir,  on  condition  he 
changes  his  name  to  Selby ;  and  I  give  the 
estates,  &c.  to  the  aforesaid  W.  Lowndes, 
subject  to  and  chargeable  with  all  the  legacies, 
&c.  before  mentioned."  W.  Lowndes  entered 
upon  the  premises,  and  held  manor  courts  as 
lord ;  certain  parties  afterwards  appeared,  and 
claimed  as  heirs  at  law  of  the  testator;  but 
their  claims  having  been  judicially  disallowed, 
in  1784,  W,  Lowndes,  by  the  name  of  W. 
Selby,  levied  a  fine,  with  proclamations.  A 
writ  of  right  having:  been  brought  against  him, 
he  obtained  a  verdict.  Upon  error  brought : 
—Held,  first,  that  the  devise  to  the  right  and 
lawful  heir  at  law  did  not  require  that  such 
heir  should  be  of  the  testator's  blood  ;  secondly, 
that  /T.  Lowndes  was  in  possession  at  the  date 
of  the  fine,  claiming  in  his  own  right ;  and 
that  such  fine  was  properly  levied,  and,  conse- 


quently, that  it  operated  as  a  bar ,  but,  thirdly, 
at  the  trial  of  the  writ  of  right,  the  grand 
assize  having  been  misdirected  as  to  the  con- 
struction of  the  will,  and  having  found  a  ver- 
dict generally  for  the  tenant,  that  a  venire  de 
novo  must  be  awarded.  Davies  v.  Lowndes, 
217. 


DISCHARGE. 


See  Evidence,  II.  C. 
Insolvent. 


DISCONTINUANCE. 
See  Practice,  XIV.  E. 

DISHONOUR. 
See  Bill  op  Exchange,  III. 

DISTRESS. 
See  Justices  op  thb  Peace. 

DISTRINGAS. 
See  Practice,  I.  C. 

DIVISIBILITY  OF  PLEA. 
See  Pleading,  II.  (C.  6.) 

EASEMENT. 
See  Wat. 

EAST  INDIA  COMPANY. 

1.  The  B.  L  Company  is  a  corporation  es- 
tablished partly  for  the  purposes  of  trade,  and 
partly  for  the  purposes  of  government.  Gib- 
son v.  The  East  India  Company,  493. 

%  A  grant  of  a  pension  by  the  Company  to 
a  retired  military  officer  is  not  a  contract  made 
by  the  Company  in  their  trading  character, 
and,  consequently,  does  not  fall  within  the 
rule  that  a  trading  company  may  make  parol 
contracts  in  matters  relating  to  their  trade. 
Id. 

3.  Therefore,  the  grant  of  such  a  pension  not 
being  Under  seal,  gives  no  right  of  action  to 
the  Officer,  nor,  consequently,  in  case  of  his 
bankruptcy,  to  his  assignees.    Id. 
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EJECTMENT. 
I.  Sbrvicb  op  Declaration. 

1.  Service  on  the  tenant's  servant,  who 
stated  the  same  thing  had  been  tried  to  be 
done  before,  without  success,  and  fixing  a 
copy  on  the  door  of  the  dwelling,  is  sufficient 
to  entitle  the  lessor  of  the  plaintiff  to  judg- 
ment against  the  casual  ejector.  Doe,  d. 
f Fright  v.  Roe,  2. 

2.  Where  a  tenant  has  become  bankrupt, 
service  upon  the  person  in  possession  under  the 
fiat,  and  also  upon  the  official  assignee,  is  suffi- 
cient to  entitle  the  lessor  of  the  plaintiff  to 
judgment  against  the  casual  ejector.  Doe,  d. 
Baring  v.  Roe,  2.  • 

3.  In  ejectment  for  detached  stables,  service 
on  the  wife  of  the  tenant  at  his  dwelling-house, 
is  sufficient     Doe,  d.  Graff  v.  Roe,  131. 

4  Ejectment  for  a  chapel.  Service  on  the 
surviving  lessees  and  the  sextoness  sufficient 
Doe,  d.  Kirk  v.  Roe,  372.  See  also  Doe,  d. 
Dickens  v.  Roe,  387. 

5.  Where  there  are  several  tenants  in  pos- 
session, the  affidavit  of  servico  should  state 
that  each  was  served.  Doe,  d.  Healey  v.  Roe, 
373.    See  also  Doe  v.  Roe,  386. 

6.  Where  there  are  several  \ 
and  all  the  tenants  have  been  i 
but  one,  who  had  left  the  premises,  and  a  copy 
of  the  declaration  had  been  fixed  to  the  empty 
house,  the  Court  granted  a  rule  for  judgment 
against  the  casual  ejector.  Doe,  d.  Emery  v. 
Roe,  517. 

II.  Notice  to  Appear. 

A  rule  for  judgment  against  the  casual 
ejector  was  obtained,  where  the  notice  was  to 
appear  in  Trinity  Term,  and  the  declaration 
of  the  same  Term.  Doe,  d.  QoodaU  v.  Roe, 
240. 

III.  Judgment. 

In  country  ejectments,  the  plaintiff  is  entitled 
to  judgment  after  that  Term  in  which  the 
tenant  is  required  to  appear.  Doe,  d.  Earth 
v.  Roe,  257. 

IV.  Staying  Proceedings  in  Second 
Action. 

The  Court  stayed  proceedings  in  a  second 
action  of  ejectment  until  payment  of  the  costs 
of  a  former  one,  the  title  being  the  same, 
although  growiog  crops  had  been  seized  under 
the  writ  of  possession  in  the  first  action,  which 
were  of  sufficient  value  to  cover  such  costs. 
Doe,  d.  Chapman  v.  Black,  537. 


I  adjoining  houses, 
i  personally  served 


ELECTION. 

See  Evidbncb,  I.  (E.) 
Sheriff,  D. 


ESTATE. 
See  Dbvisb. 

ESTATE  TAIL. 

An  estate  in  tail,  granted  by  Charles  2,  to 
bis  natural  son,  the  Earl  of  Euston  (then  an 
infant  of  nine  years  old),  "  in  consideration 
of  natural  love  and  affection,  and  for  divers 
other  good  causes  and  considerations." — Held, 
not  to  be  within  the  Statute  of  34  &  35  H.  8, 
c.  20,  so  as  to  prevent  the  tenant  from  barring 
the  entail.  The  Duke  of  Grafton  v.  The  Lon- 
don and  Birmingham  Railway  Company,  363. 


ESTOPPEL. 

See  Covenant,  2. 

Foreign  Attachment. 

A  sheriff's  warrant  (upon  a  JL  fa.)  in  the 
ordinary  form,  was  delivered  to  F.  &  who  was 
the  regularly  appointed  bailiff  of  the  lord  of 
a  liberty  within  the  county.  The  writ  was 
executed  by  him  within  such  liberty.  Subse- 
quently, a  mandate  (upon  another  fi.  fa.,  at  the 
suit  or  another  plaintiff  against  the  same  de- 
fendant) directed  to  the  lord  of  the  liberty,  was 
also  delivered  to  F.  S.  and  executed  by  him. 
The  defendant  having  become  bankrupt,  the 
assignees  applied  to  have  the  proceeds  of  the 
two  levies  paid  over  to  them.  F.  S.,  under  the 
direction  of  the  legal  adviser  of  his  principal, 
paid  over  the  proceeds  accordingly,  the  assig- 
nees giving  an  indemnity  to  the  latter ;  a  rule 
having  been  obtained  against  the  lord  to  re- 
turn the  mandate  in  the  first  action : — Held, 
the  lord  was  precluded  from  denying  that  no 
mandate  had  Seen  delivered  to  him.  Platel  v. 
Dowse,  38. 


EVICTION. 
See  Pleading,  II.  (C.  a.) 

EVIDENCE. 

See  Bill  op  Exchange,  III. 
Charter-party. 
Landlord  and  Tbnant,  11. 
Practice,  III.  B.  1. 

I.  In  Particular  Actions. 

(A.)  Account. 

In  an  action  of  account,  charging  the  de- 
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fendant  as  tenant  in  common  with  the  plaintiff, 
of  certain  goods,  viz.,  as  owner  of  one  moiety, 
and  as  bailiffs  to  the  plaintiff  as  to  the  other 
moiety  ;  a  plea,  that  the  defendant  rendered  a 
reasonable  account,  is  not  satisfied  by  evidence 
that  the  defendant  rendered  an  account  in 
which  he  charged  himself  as  factor  to  the 
plaintiffs  for  the  whole.  Baxter  v.  Hosier, 
519. 

(B.)  A88DMP8IT. 

See  Practice,  XII.  2. 

In  an  action  upon  a  charter-party  for  freight 
upon  goods  shipped  at  Bombay  for  London, 
stating  that  cotton  was  to  be  a  calculated  at 
fifty  cubic  feet  per  ton"  Held,  that  evidence 
was  admissible,  first,  on  the  part  of  the  de- 
fendant to  show  a  usage  in  the  trade,  that  the 
measurement  was  to  be  calculated  when  the 
cotton  was  taken  from  a  screw  at  Bombay, 
though  it  appeared  that  it  afterwards  expanded 
considerably  before  it  was  shipped,  and  again 
when  it  was  unloaded  at  the  port  of  delivery  ; 
secondly,  on  the  part  of  the  plaintiff,  to  show 
that  the  captain  of  the  vessel  refused  to  receive 
the  cotton  according  to  such  measurement, 
and  that  he  measured  it  when  on  board,  and 
delivered  an  account  of  such  measurement  to 
the  shippers.     Botiomley  v.  Forbes,  431. 

(C.)  Case. 

See  Way,  4,  5. 

Queere,  where  a  party  has  been  arrested  who 
by  law  ought  not  to  have  been,  whether  in  an 
action  for  a  malicious  arrest,  it  is  necessary  to 
show  the  determination  of  the  former  suit. 
Bartrum  v.  Williams,  108. 

(D.)  Covenant. 

See  Landlord  and  Tenant,  I.  (C.)  5. 

In  covenant  for  not  leaving  a  house  in  re- 
pair, the  defendant  may  shew  the  general  state 
of  the  premises  at  the  time  of  the  demise,  but 
he  cannot  go  Into  particulars.  Young  v. 
Mantz,  198. 

(E.)  Debt. 

1.  In  debt  for  penalties  under  the  2  0,  2,  c. 
24,  s.  7,  (the  Bribery  Act)  :-~Held,  first,  that 
the  allegation  in  she  declaration  that  "  the 
defendant  corruptly  gave  /,  J,  10/."  was  sus- 
tained by  'proof  that  too  defendant,  being  in  an 
outer  room,  gave  /. «/.  a  ticket,  and  sent  him 
into  an  inner  room,  where  another  person, 
upon  production  of  the  ticket,  gave  him  101 
Webb  v.  Smith,  145. 

2.  Secondly,  that  evidence  of  similar  trans- 
actions between  the  defendant  and  other  parties 


not  named  in  the  declaration,  occurring  on  the 
same  day  and  at  the  same  place,  were  admissi- 
ble in  order  to  shew  the  defendant's  knowledge 
of  the  nature  of  the  transaction,  and  to  establish 
co-operation  between  him  and  the  party  who 
actually  gave  the  money.     Id. 

3.  Thirdly,  that  to  prove  the  issuing  of  the 
sheriff's  precept  to  a  mayor  of  a  borough,  to 
proceed  to  the  election  of  members  of  parlia- 
ment, an  examined  copy  of  a  document  pur- 
porting to  be  the  original  precept,  lodged  in 
the  crown  office  of  the  Court  of  Chancery,  was 
the  proper  evidence.    Id. 

(P.)  Trespass. 

The  plaintiffs  having,  as  overseers  and  church- 
wardens, inclosed  certain  waste  lands  (under 
1  &  2  W.  4,  c.  42,)  brought  trespass  against 
the  defendant  for  prostrating  a  fence  thereon ; 
he  pleaded  a  right  of  common,  which  he  failed 
to  establish  :—Held,  that  the  possession  of  the 
plaintiffs  was  sufficient  to  entitle  them  to  main- 
tain the  action,  and  therefore,  that  they  were 
not  called  upon  to  prove  the  consent  of  the 
lord  of  the  manor  to  the  inclosure,  as  required 
by  the  Statute.    Maison  v.  Cook,  172. 

(G.)  Writ  op  Right. 

1.  W.  L.  having  been  appointed  receiver  of 
the  estates,  and  certain  proceedings  in  equitr 
having  been  taken  by  parties  claiming  as  heir* 
under  the  above  will,  in  1783  a  decree  in 
Chancery  was  made,  terminating  the  receiver- 
ship of  fV.  L.,  and  declaring  that  the  premises 
belonged  to  him,  and  that  he  should  be  let 
into  possession  :—Htld,  in  a  writ  of  right 
brought  by  a  party  claiming  as  heir  against 
the  descendants  of  W.  L.,  that  this  decree  was 
admissible,  not  for  the  purpose  of  shewing  that 
fV.  L.  had  any  title  to  the  estate,  but  to  anew 
the  termination  of  his  receivership.  Domes 
v.  Lowndes,  450. 

2,  Upon  a  general  mise  joined  in  a  writ  of 
right,  a  fine  levied  by  the  tenant's  ancestor  is 
admissible  in  evidence,    Id. 

a  A  family  pedigree,  stated  to  have  been 
u  collected  from  parish  registers,  wills,  inscrip- 
tions, family  records,  monuments  and  history," 
is  not  admissible  in  evidence.    Id. 

II.  To  Protb  Particular  Facts. 

(A.)  A«IN«Y. 

In  an  action  for  educating  a  child,  who 
had  been  placed  with  the  plaintiff  by  defend- 
ant's wife,  (who  was  her  aunt,}  evidence  is 
admissible  to  show  that  the  wife  was  in  the 
habit  of  ordering  domestic  articles,  which  were 
paid  for  by  the  defendant,  in  order  to  show  her 
agency.    My George  v.  Bgan%  462. 
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(B.)  Leave  and  Licence. 

A  pica  of  leave  and  licence  to  erect  and 
maintain  a  wall,  is  not  supported  by  proof  of 
licence  to  erect  one.  Alexander  v.  Bonmn, 
337. 

(C.)  Release. 

The  defendant  pleaded  that  the  plaintiffs  and 
other  creditors  of  fF.  C.  (a  prior  lndorser  of  a 
hill  of  exchange,)  had  entered  into  a  composi- 
tion with  him,  whereby  they  released  and  <ftV 
charged  him  from  all  liability  upon  the  said 
bill ;  in  support  of  this  plea  a  Scotch  "  assig- 
nation "  was  produced,  whereby,  after  reciting 
that  the  plaintiffs  had  taken  certain  steps 
against  Jr.  C.  to  recover  the  amount  of  the 
bill  (850/.)  it  appeared  that  in  consideration  of 
1161,  the  plaintiffs  assigned  to  D.  R.  S.  the 
right  of  prosecuting  such  claim : — Held,  that 
this  did  not  support  the  plea,  (even  supposing 
it  had  been  amended  by  striking  out  the 
allegation  of  the  composition  with  the  other 
creditors,)  inasmuch  as  it  did  not  amount  to  a 
release  or  fF.  C.  from  his  liability  upon  the 
bill.    HouUHtckv.Cauty,lM. 

III.  Sbcondaet  Evidence. 

If  an  attorney  refuse  to  produce  a  deed,  as 
prejudicial  to  his  clients,  (assignees,  no  party 
to  the  suit,)  quare,  whether  secondary  evi- 
dence of  its  contents  can  be  given  ?  Houlditch 
v.  Cauty,  162. 

IV.  Witness. 

See  Wat,  4,  5. 

Where  several  co-proprietors  of  a  joint 
stock  company  are  sued,  and  some  of  them, 
who  had  the  deed  of  partnership  in  their  pos- 
session, suffered  judgment  by  default . — Held, 
that  they  might  be  called  merely  to  produce 
the  deed  on  behalf  of  those  who  defended  the 
action.     Colley  v.  Smith,  92. 


EXAMINERS. 

See  Attobnbt,  4. 

EXECUTION. 

See  Estovfbl. 

Foreign  Attachment. 
Ejectment,  III. 

EXECUTOR. 

The  term  M  letters  testamentary;1  includes 
as  well  a  copy  of  the  will  of  the  testator,  as 
the  certificate  of  the  ordinary ;  where,  tnwe- 


fore,  in  an  action  by  an  executor  who  made 
profert  of  the  "  letters  testamentary "  of  the 
deceased  in  the  usual  form,  and  the  defendant 
demanded  oyer  thereof,  and  the  plaintiff  deli- 
vered a  copy  of  such  certificate  only  : — Held, 
that  it  was  not  a  sufficient  compliance  with  the 
demand.    Daly  v.  Jtfahon,  59. 


FACTOR. 
See  Evidence,  I.  (A.) 

FEME  COVERT. 
See  Marribd  Woman. 

FINES  AND  RECOVERIES. 

&ee  Amendment,  II. 
Evidence,  1.  6. 

The  Court  made  an  order,  under  the  Fines 
and  Recoveries  Act,  for  a  wife  to  dispose  of 
lands  by  deed,  without  her  husband's  concur- 
rence, where  he  had  left  her  a  short  time  after 
marriage,  and  had  not  since  been  heard  of. 
Ea  parte  Elizabeth  Sayer,  373. 


FINES   (FOR  RENEWAL.) 
See  Covenant,  1. 

FOREIGN   ATTACHMENT. 

To  a  plea  of  foreign  attachment  in  the 
Mayor's  Court  in  London,  alleging  (inter 
alia),  that  the  defendant  (the  plaintiff  below) 
had  execution  of  the  sum  attached,  the  plain- 
tiff (above)  replied  that  he  had  no  notice  of  the 
proceedings,  and  traversed  the  allegation  that 
the  defendant  had  execution.  The  record  of 
the  Court  stated  that  execution  had  been  had, 
but  in  point  of  fact,  there  was  no  execution, 
and  this  was  proved  (together  with  the  whole 
course  of  proceeding  in  the  Court)  by  A ,  one 
of  the  attorneys  of  the  Court,  ana  the  partner 
of  W„  who  acted  as  attorney  for  the  gar- 
nishee:— Held,  first,  that  the  allegation  in  the 
replication  of  want  of  notice  was  immaterial, 
as  notice  was  not  reqnired  by  the  custom. 
Secondly,  that  the  denial  that  the  defendant 
had  execution,  wa«  a  good  answer  to  the  plea. 
Thirdly,  that  A.'s  evidence  was  admissible,  and 
did  not  relate  to  matters  of  professional  confi- 
dence. Fourthly,  that  the  jury  were  not  pre- 
cluded from  finding  that  no  execution  issued, 
as  the  defendant,  instead  of  relying  upon  the 
record  as  an  estoppel,  had  taken  issue  upon 
that  fact    Magratk  v.  Hardy  t 352. 
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FOREIGN  JUDGMENT. 

1.  A  plea  to  a  count  in  troyer,  of  a  judg- 
ment recovered  by  the  plaintiff  against  the 
defendant  in  a  foreign  court  for  the  same  cause 
of  action  : — Held,  bad  ;  especially  as  it  ap- 
peared on  the  record  that  the  defendant  was 
not  within  the  jurisdiction  of  such  court  at  the 
time  of  the  commencement  of  the  suit,  nor  from 
thence  to  its  termination.  Smith  v.  Nichollt, 
474. 

2.  The  plea  stated  the  judgment  recovered 
in  a  foreign  court  "  prout  patet  per  recor- 
dum  .*"  this  is  not  a  sufficient  averment  that 
such  court  is  a  court  of  record,  (per  Boson- 
quel,  J.)     Id. 

3.  A  Vice-Admiralty  Court  abroad,  is  not 
a  court  of  record.    Id. 


FORFEITURE. 
See  Landlord  and  Tenant,  III. 

FRAUD. 

See  Bill  op  Exchange,  I.  IV.  1. 
Covenant,  2. 
ju9t1cb8  of  the  peace. 
Principal  and  Surety. 

FRAUDS,  STATUTE  OF. 

A  broker  having,  at  the  request  of  his  prin- 
cipal, purchased  some  Spanish  bonds  from  H.9 
paid  him  the  purchase  money: — Held*  that 
he  might  sue  his  principal  for  money  paid,  and 
that  the  latter  could  not  set  up  as  a  defence 
that  the  contract  with  H.  was  not  in  writing 
within  the  17th  sec.  of  the  Statute  of  Frauds. 
Qu&re%  whether  a  contract  for  Spanish  bonds 
is  within  that  section.    Patole  v.  Gunn,  200. 

FREIGHT. 
See  Evidence,  I.  (B.) 

GRANT. 

See  Estate  Tail. 

GUARANTEE. 
See  Bill  ob  Exchange,  II. 

HOTEL. 
See  Contract,  II.  1. 


HUSBAND  AND  WIFE. 

See  Evidence,  II.  (A.) 
Assumpsit. 
Married  Woman. 


INCLOSURE. 
See  Evidence,  I.  (F.) 

INFANT. 

1.  Although  a  tradesman,  before  he  trusts 
an  infant,  ought  to  make  inquiries  as  to  his 
circumstances,  yet  the  conduct  of  the  infant's 
parent  may  be  such  as  to  supersede  the  ne- 
cessity of  such  inquiries.  Thus,  where  the 
mother  of  the  defendant  (a  young  lady  under 
age)  had  accompanied  her  in  her  carriage  to 
the  plaintiff's  shop  where  the  defendant  bad 
purchased  goods : — Held,  that  it  was  not  ne- 
cessary for  the  plaintiff  to  make  inquiries  as 
to  the  defendant's  circumstances.  Dalton  t. 
Gibb,  463. 

m  2.  An  issue,  whether  poods  supplied  to  an 
infant  were  necessaries,  is  a  question  of  fact 
for  the  jury.    Brayshaw  v.  Eaton,  466. 

3.  It  is  not  imperative  upon  a  tradesman  to 
make  inquiries  as  to  an  infant's  circumstances, 
before  he  supplies  him  with  goods.     Id, 


INSOLVENT. 

See  Bankrupt,  1. 

Landlord  and  Tenant,  ID. 
Prisoner,  5. 

1.  The  surety  of  a  grantor  of  an  annuity  is 
not  discharged  by  the  discharge  of  the  latter 
under  the  Insolvent  Act     Hocken  v.  Brown, 

17a 

2.  To  a  plea  of  discharge  under  the  Insol- 
vent Act,  a  replication  that  the  plaintiff  had 
no  notice  of  the  defendant's  filing  a  petition, 
&c,  Held,  ill.    Read  v.  Croft,  407. 


INSPECTION. 
See,  Practice,  XIV.  C. 

INSURANCE. 

In  an  action  for  running  down  a  vessel,  the 
defendant  cannot  avail  himself  of  a  payment 
made  to  the  plaintiff  by  underwriters  who  had 
insured  the  vessel.     Yates  v.  White,  85. 
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INTERPLEADER. 

See  Sheriff,  C 
Costs,  II.  3. 


IRREGULARITY. 
See  Practice,  XV. 

ISSUES. 
See  Costs,  IV. 

JUDGMENT. 

See  Foreign  Judgment. 
Practice,  XIII. 

JUDGMENT  FOR  WANT  OF  A  PLEA. 
See  Practice,  V. 


JUDGMENT  AS  IN  CASE  OF  A  NON- 
SUIT. 

See  Practice,  VIII. 

In  a  country  cause,  where  issue  is  joined 
in  an  issuable  Term,  but  no  notice  of  trial  is 
given,  two  Assizes  must  intervene  before  the 
defendant  is  entitled  to  judgment  as  in  case  of 
a  nonsuit  Therefore,  where  issue  was  joined 
in  Trinity  Term,  and  no  notice  of  trial  given, 
a  motion  for  such  judgment  in  Hilary  Term 
following  :—Held9  too  early.  William*  v. 
Daeis,  485. 


JUDGMENT  OF  NOLLE  PROSEQUI. 
See  Practice,  TX. 

JURISDICTION. 

See  Costs,  II.  1,  VI. 
Foreign  Judgment. 
Practice,  XVII. 

JUSTICES  OF  THE  t>EACE. 

Where  overseers  are  appointed  by  magis- 
trates in  Petty  Sessions  (being  a  judicial  act), 
a  party  who  has  been  distrained  upon  for 
poors*  rate  cannot,  in  the  absence  of  fraud  in 
such  appointment,  question  its  validity  (upon 
the  ground  of  want  of  deliberation  among  the 


magistrates  in  Sessions)  in  an  action  of  tres- 
pass against  the  magistrates  who  signed  the 
distress  warrant.  The  proper  mode  of  ques- 
tioning the  validity  of  the  appointment  is  by 
appeal,  or  by  application  to  Q.  B.  The  ques- 
tion of  frand  in  such  a  case  is  for  the  jury, 
and  the  Court  will  not  enquire  into  the  fact 
whether  or  not  the  appointment  was  the  result 
of  deliberation  among  the  magistrates.  Penney 
v.  Slade,  539. 


JUSTIFICATION. 
See  Pleading,  II.  (B.  a.)  2. 

LACHES. 
See  Banker's  Check. 

LANDLORD  AND  TENANT. 

See  Evidbncb,  I.  (D.) 
Case. 
Pleading,  IL  (B.  o.)  (C.  6.) 

I.  LBA8B. 

(A.)  What  Amounts  to. 

1.  A  demise  may  be  created  by  a  series  of 
letters ;  and  if  the  first  of  such  series  be  pro* 
perly  stamped  as  a  lease,  it  will  be  sufficient. 
Chapman  v.  Black,  27* 

2.  The  plaintiff  in  April,  sold  by  auction  the 
herbage  of  certain  doses  in  lots,  subject  to  cer- 
tain printed  conditions  of  sale,  by  which  the 
highest  bidder  was  to  be  entitled  to  possession 
till  the  following  September ;  he  was  to  pay 
down  a  deposit,  and  give  security  for  the 
residue,  and  on  failure  of  his  so  doing,  the 
deposit  was  to  be  forfeited.  The  defendant 
became  the  purchaser  of  lot  2  for  45/.,  and 
signed  the  conditions  of  sale : — tiemble,  that 
this  document  constituted  a  lease ;  and  held, 
that  if  so,  it  was  a  u  lease  granted  in  considera- 
tion of  a  premium,"  within  the  meaning  of  the 
Stamp  Act  (Schedule,  Tit.  Lease),  and  there- 
fore, the  sum  paid  being  under  50/.,  that  a  1/. 
stamp  was  sufficient     Cattel  v.  Gamble,  405. 

(B.)  Lease  or  Agreement. 

1.  In  a  question  whether  an  instrument  shall 
be  considered  as  a  lease,  or  only  as  an  agree- 
ment for  a  lease,  it  is  established,  that  the 
intention  of  the  parties  is  the  proper  test  of 
construction ;  and  such  intention  may  be  ga- 
thered not  only  from  the  terms  of  the  instru- 
ment itself,  but  also  from  the  concurrent  or 
subsequent  acts  of  the  parties.  Chapman  v. 
Bluck,  27. 
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2.  A.  by  letter  proposed  to  take  certain 
premises  of  B.  at  a  certain  rent,  and  for  a 
certain  term,  possession  to  be  given  upon  the 
payment  of  a  sum  to  be  ascertained  by  valua- 
tion, and  he  referred  to  a  third  party  as  to  his 
responsibility.  B.,  having  accepted  such  terms, 
ana  expressed  his  satisfaction  as  to  the  result 
of  the  reference ;  by  a  subsequent  agreement 
between  the  parties,  A.,  upon  payment  of  a 
different  sum  from  that  originally  proposed, 
was  let  into  possession.  The  rent  not  having 
been  paid,  B.  distrained ;  whereupon,  A.  sued 
in  replevin ;  a  subsequent  distress  by  B.  was 
expressly  acquiesced  in  by  A.  i—Held,  that  all 
these  circumstances  established  that  A.  held 
under  B.  as  tenant:  and  semble,  that  such 
tenancy  was  sufficiently  established  by  the 
original  proposal  of  A.  when  accepted  Dy  B. 
Id. 

(C.)  Construction  up. 

1.  Where  a  lease  contained  a  proviso  that 
upon  breach  of  anv  of  the  covenants  therein, 
on  the  part  of  the  lessee,  &c,  the  lessor  might 
re-enter  on  the  premises,  "  and  the  same  have 
again,  as  if  the  said  lease  had  never  been 
made :" — Held,  the  proper  construction  of  this 
proviso  was,  that  the  lease  was  to  be  void  from 
and  after  the  re-entry  by  the  lessor,  and  not, 
as  was  contended,  that  the  lease  was  thereby 
rendered  void  ah  initio.  Hartshorne  v.  Wat- 
son, 15. 

2.  Therefore,  where  the  lessor  having  en- 
tered for  breach  of  covenant  for  payment  of 
rent : — Held,  he  could  maintain  covenant 
against  the  assignee  for  the  arrears  of  such 
rent    Id. 

3.  A.,  by  indenture,  "  demised"  certain 
premises  to  B.f  and  covenanted  for  B.'s  quiet 
enjoyment  against  himself  and  all  claiming 
under  him : — Held,  that  the  implied  covenant 
of  title  raised  by  the  word  "  demise,"  was 
restrained  by  the  subsequent  express  covenant 
for  quiet  enjoyment,  and  that  the  plaintiff 
could  not  sue  upon  the  former.  Line  v.  Steven- 
son,  294. 

4.  By  an  agreement,  A.t  the  owner  of  cer- 
tain land,  covenanted  with  the  defendant  that, 
when  any  of  the  houses  thereinafter  covenanted 
to  be  built  by  the  defendant  according  to  a 
plan,  should  be  finished,  A.  would  demise  them 
to  the  defendant  or  his  nominees;  reserving 
to  A.  a  right  of  way  over  certain  streets 
marked  in  the  plan ;  to  hold  the  said  piece  or 
parcel  of  ground  for  eighty  years :  the  de- 
fendant entered,  paid  rent,  and  built  the  houses ; 
— Held,  that  by  this  instrument,  there  was 
only  a  covenant  to  demise  as  to  the  part  to  be 
built  upon,  but  that  there  was  an  actual  de- 
mise as  to  the  streets ;  and  therefore,  that  A, 
could  not  maintain  trespass  against  the  de- 
fendant for  building  a  wall  across  the  end  of 
one  of  such  streets.  Alexander  v.  Bonnin, 
337. 


5.  A  plea,  stat'ng  a  covenant  to  demise  ike 
whole  of  the  land,  is  not  supported  by  such  an 
agreement.    Id. 

(D.)  What  Passes  Under, 

If  a  house,  and  the  land  on  which  it  stands, 
are  demised,  without  any  reservation  of  mines 
any  coal  that  may  be  under  such  house  is, 
during  the  tenancy,  in  the  possession  of  the 
tenant :  therefore,  where  A.  let  a  bouse,  and  the 
land  on  which  it  stood,  to  B. ;  and  G,  whose 
land  lay  contiguous,  undermined  the  house, 
and  carried  away  coal  that  was  found  beneath 
it,  whereby  the  house  sank : — Held,  that  A. 
might  maintain  case  against  C  for  the  injury 
to  hi8  reversion.    Raine  v.  Atderson,  329. 

II.  Determination  op  Tenancy. 

1.  If  a  tenant  of  part  of  a  dwelling-house 
holds  over  after  the  determination  of  the  tertr, 
and  the  landlord  distrains  upon  the  tenant, 
and  afterwards  on  the  same  day  forcibly  ejects 
him ;  Quare,  whether,  in  an  action  by  the 
tenant  for  the  assault,  the  landlord  can  justify 
in  defence  of  bis  possession,  Newton  v.  Har~ 
land,  152. 

2.  The  absence  of  proof,  of  either  payment 
or  demand  of  rent  for  sixteen  or  seventeen 
years,  is  evidence,  though  slight,  of  the  deter- 
mination of  a  tenancy  from  year  to  year. 
Stagg  v.  Wyatty  327. 

III.  Forfeiture. 

Where  there  was  a  provision  in  a  lease,  that 
in  case  of  the  bankruptcy  or  insolvency  of  the 
tenant,  the  lease  should  be  forfeited  and  the 
landlord  might  re-enter;  and  the  tenant  took 
the  benefit  of  the  Insolvent  Act,  (being  at  that 
time  indebted  to  his  landlord  for  goods,)  but 
the  landlord  subsequently  received  rent  from 
him  :—Held,  that  this  was  a  wahrer  of  the 
forfeiture.    Doe,  d.  Gatehouse  v.  Bees9 159. 


LEASE. 

See  Landlord  and  tenant. 
Covenant,  1. 
Way,  1,  2. 


LEAVE  AND  LICENCE. 
See  Evidence,  II.  (B.) 

LETTERS. 
See  Landlord  and  Tenant,  1.  (A.) 


DiGBST. 
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LETTERS  TESTAMENTARY. 

See  Executor. 

LIBEL. 

See  Plbadino,  II.  (B.  a.)  2. 

Ad  article  published  in  a  magazine,  imput- 
ing* that  the  plaintiff,  who  was  secretary  to  a 
railroad  company,  had  brought  the  company 
into  disrepute  by  certain  letters  written  by 
him,  and  by  other  acts,  is  a  libel  upon  the 
plaintiff.    Robertson  v.  Wilde,  157. 


LIBERTY. 
See  Estoppel. 

LICENCE. 

See  Contract,  II.  1. 
Evidence,  II.  (B.) 

LIEN. 
See  Pawnbroker. 

1.  Where  A.  pledges  a  chattel  with  B.,  and 
pursuant  to  an  agreement  made  between  them 
at  the  time,  A.  has  the  possession  of  it  for  a 
limited  period,  for  the  use  of  B. ;  and  at  the 
end  of  such  period  it  is  returned  to  its  ordinary 
place  of  custody,  B.  does  not  forfeit  bis  lien ; 
the  possession  of  A.  being,  in  such  case,  the 
possession  of  B.    Reeves  v.  Capper 9  427 '. 

2.  Where  a  chattel  is  pledged  under  a  written 
agreement,  not  under  seal,  although  such  agree- 
ment is  immaterial  as  to  the  question  of  pro- 
perty, it  may  prove  the  object  of  the  pledge, 
and  the  nature  of  the  interest  intended  to  be 
pasted.    Id. 

3.  fP.9  the  master  of  a  ship,  pledged  his 
chronometer  with  the  defendants,  the  owners 
of  the  ship,  under  a  written  agreement,  stating 
the  pledge  to  be  made  in  consideration  of  an 
advance  of  money,  upon  the  condition  that  W. 
ahonld  have  the  use  of  it  during  an  intended 
voyage.  The  chronometer  was  taken  by  fV. 
from  the  custody  of  the  maker,  where  it  was  at 
the  time  of  the  pledge,  and  handed  over  to  the 
defendants*  agent,  by  whom  it  was  re-delivered 
to  W.y  who  took  it  with  him  upon  the  voyage. 
On  his  return  he  again  deposited  it  with  the 
maker,  and  afterwards  pledged  it  to  the  plain- 
tiff, an  attorney,  in  consideration  of  his  with- 
drawing an  execution  against  him ;  and  the 

r,  in  ignorance  of  the  pledge  to  the  de- 


fendants, aereed  to  hold  it  for  the  plaintiff: — 
Held,  that  the  property  remained  in  the  defend- 


LIMITATIONS,  STATUTE  OF. 


See  Costs,  VII.  2. 
Practice,  IV.  D. 


LONDON. 

See  Foreign  Attachment. 
Pleading,  II.  (A.  6.)  2. 


LORD  OF  A  LIBERTY. 
See  Estoppel. 

LORD  OF  A  MANOR 
See  Evidence,  I.  (F.) 

MAGISTRATES. 
See  Justices  op  the  Peace. 

MALICIOUS  ARREST. 
See  Evidbncb,  I.  (C.) 

MANDATE. 
See  Estoppel. 

MANOR. 
See  Evidence,  I.  (E.) 

MARRIED  WOMAN. 

1.  An  affidavit  (verifying  the  certificate,  that 
a  married  woman,  resident  abroad,  had  ac- 
knowledged a  deed  pursuant  to  3  &  4  W.  4,  c. 
74,  s.  85,)  sworn  before  a  British  Consul  is 
not  sufficient ;  it  should  be  sworn  before  either 
the  local  Courts,  or  some  person  authorized  by 
the  law  of  the  land  to  administer  oaths.  In  re 
Eady,  156. 

2.  The  Court  allowed  the  certificate  of  a 
married  woman's  acknowledgment  of  a  deed 
in  foreign  parts  to  be  filed,  the  affidavit  verify- 
ing the  certificate  not  being  signed,  upon  the 
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production  of  an  affidavit  that  such  was  the 
practice  there.    Ex  parte  Birch,  172* 

3.  The  Court  of  C.  i\  has  authority,  under 
8.  91  of  3  &  4  W.  4,  c.  74,  to  authorize  a  mar- 
ried woman  to  dispose  of  her  copyhold  property 
without  the  concurrence  of  her  husband,  resid- 
ing abroad,  notwithstanding  the  provision  in 
s.  77.    Ex  parte  Ann  Shirley,  484. 

4.  One  of  the  commissioners  to  take  the 
acknowledgment  of  a  married  woman,  resident 
at  Illinois,  in  America,  was  described  as  "  Judge 
M yR"  In  his  affidavit  he  signed  himself  '«  S. 
MR.,  barrister ;"  and  the  affidavit  was  taken 
before  a  notary  public : — Held,  sufficient,  upon 
an  affidavit  that  judges  frequently  practised  at 
the  bar  there,  and  that  notaries  public  were 
authorized  to  take  affidavits.  Ex  parte  Mary 
Ann  Mann,  502. 


MEMORANDA. 

Page  556. 

MINES. 
See  Landlord  and  Tbnant,  I.  (D.) 


MISDIRECTION. 

A  statement  by  a  judge  to  the  jury,  that  in 
his  opinion  a  usage  has  been  proved,  is  not  a 
misdirection.    Bottomley  v.  Forbes,  431. 


MISREPRESENTATION. 
See  Plbadino,  II.  (B.  a.)  3. 

MORTGAGE. 

See  Bill  op  Exchange,  I. 
Voluntary  Conveyance. 
Power. 

NECESSARIES 
See  Infant,  2. 

NEW  TRIAL. 

Where  a  cause  was  taken  as  undefended, 
owing  to  the  defendant's  attorney  having1 
omitted  to  deliver  briefs  to  counsel,  the  defend- 
ant being  present  at  the  trial,  and  the  verdict 
being  for  //.,  the  Court  refused  a  new  trial  on 
any  terms.     Watson  v.  Reeve,  388. 


NOTICE. 

Gbnbrally. 

See  Contract,  II.  1. 

Foreign  Attachment. 
Pleading,  II.  (B.  a.)  a 

NOTICE  OF  ACTION. 
See  Act  op  Parliament. 

NOTICE  OF  DISHONOUR. 
See  Bill  of  Exchangb,  III. 

NUISANCE. 

User  of  a  nuisance  for  less  than  twenty 
years,  will  not  legalize  it ;  therefore,  to  an 
action  on  the  case  for  a  nuisance,  arising  from 
a  candle  factory,  it  is  no  defence  that  the 
defendant  had  carried  on  the  trade  for  three 
years  before  the  plaintiff  became  possessed  of 
his  premises.    Bliss  v.  Hale,  19. 

OFFICER. 

See  East  India  Company. 
Estoppel. 

OVERSEERS. 

See  Evidence,  I.  (F.) 

Justices  op  the  Peace. 
Poor. 

OYER. 
See  Executor. 

PARLIAMENT. 

See  Evidence,  I.  (E.) 
Shbrifp,  C. 
Speaker's  Certificate. 

PARTICULARS  OF  DEMAND,  ETC. 

See  Practice,  IV. 

PARTICULARS  OF  SALE. 
See  Contract,  II.  1. 

PARTIES. 

Sec  Action,  1,  3. 

PARTNERS. 

See  Action. 

Evidence,  IV. 


DIGEST. 


577 


PATENT. 

See  Practice,  IV.  B. 

PAWNBROKER. 

A  lien  cannot  arise  out  of  an  illegal  contract. 
Where  a  Statute  enjoins  certain  things  to  be 
done  as  preliminaries  or  accompaniments  of  a 
certain  contract,  and  they  are  not  complied 
with,  such  a  contract  is  illegal  and  void, 
although  a  penalty  may  be  imposed  by  the 
Act  for  the  non-compliance  with  its  injunc- 
tions. By  the  6th  section  of  the  Statute  39  & 
40  G.  3,  c.  99,  every  pawnbroker  advancing 
money  upon  goods  pawned,  shall,  "  before  be 
advance  any  monev  upon  such  pawn,"  make 
entries  in  his  boots  of  certain  facts  "  into 
which  he  is  required  to  enquire  before  any 
money  shall  be  lent ;"  by  the  26th  section,  a 
penalty  is  imposed  for  every  neglect  to  make 
such  entries : — Held,  that  such  enquiries  and 
entries  are  a  condition  precedent  to  the  validity 
of  a  contract  upon  a  pledge  of  goods  with  a 
pawnbroker,  and,  therefore,  that  in  the  case  of 
non-compliance  with  the  requisitions  of  this 
Act,  a  pawnbroker  could  not  set  up  a  lien 
upon  goods  pawned  with  him.  Ferguuon  v. 
Aornum,  418. 


PAYMENT. 
See  Practice,  IV.  C. 

PAYMENT  OF  MONEY  INTO  COURT. 
See  Costs,  II.  2.  a 

PEDIGREE. 
See  Evidence,  I.  (O.) 

PENALTY 
See  Pawnbroker 

PENSION. 
Set  East  India  Company. 

PERSON. 
See  Act  op  Parliament. 


PLEADING. 

See  Action, 

Amendment,  III. 

Charter-Party. 

Executor. 

Foreign  Attachment. 

Foreign  Judgment. 

Insolvent,  2. 

Landlord  and  Tenant,  I.  (G.)  5. 

Practice,  V.  VII. 

Sheriff. 

Trover. 

I.  Generally. 

(A.)  Plea. 

(a.)  Commencement  and  Ending. 

Where  a  plea  is  expressly  pleaded  to  part 
only  of  the  cause  of  action,  it  ought  to  com- 
mence with  the  allegation  of  actionem  non, 
and  end  with  a  prayer  of  judgment.  Upward 
v.  Knight^  546. 

(b.)  Plea  Puis  Darrein  Continuance. 

In  covenant  for  breaches  in  an  agreement  for 
a  lease,  where,  from  the  plaintiff's  delay  In 
proceeding,  the  defendants  had  reason  to  con- 
clude he  had  abandoned  the  action,  the  Court 
allowed  one  of  the  defendants  to  plead  his 
bankruptcy  and  certificate,  puis  darrein  con- 
tinuance, without  an  affidavit  that  the  matter 
of  the  plea  arose  within  eight  days  previously, 
as  required  by  R.,  H.  4  W.  4,  (Pleading  Rules) 
I.  2.     KibblewhUe  v.  Reynolds,  510. 

(c.)  Pleading  Several  Hatters. 

1.  Where  a  defence  consists  of  facts  which 
may  lead  to  different  legal  conclusions,  a  de- 
fendant will  be  allowed  to  plead  several  pleas, 
stating  different  views  of  these  facts.  Currie 
v.  Almond,  483. 

2.  To  an  action  for  false  imprisonment, 
defendant  was  allowed  to  plead  (I)  that  he 
had  discounted  a  bill,  which  was  forged  by 
plaintiff ;  (2)  that  it  was  forged  by  some  per- 
son unknown,  and  knowingly  uttered  by  plain- 
tiff; (3)  that  defendant  had  reasonable  cause 
to  believe  plaintiff  had  forged  it ;  and  (4)  that 
plaintiff  had  obtained  money  from  defendant 
on  false  pretences.     Id. 

3.  Upon  a  motion  to  plead  several  matters, 
the  Court  will  nut  decide  whether  a  proposed 
plea  is  bad.     Id. 

(B.)  Particular  Pleas. 

A  plea  of  set-off,  stating  that  u  before  the 
commencement  of  the  action"  the  plaintiff  was 
indebted  to  the  defendant  upon  an  account 
stated,  contains  a  sufficient  allegation  of  the 
time  when  such  account  was  stated.  Upward 
v.  Knight,  54a 
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II*  In  Particular  Actions. 

(A.)  Assumpsit. 

(a.)  Declaration. 

A  declaration  contained  two  counts;  the 
first,  upon  a  bill  of  lading  to  carry  goods  from 
D.  to  the  port  of  L.,  and  there  deliver  them  to 
plaintiff;  the  second,  upon  a  contract  in  con- 
sideration of  further  reward,  to  carry  the  same 
goods  from  a  wharf  at  the  port  of  L.,  and  to 
deliver  them  at  the  plaintiff's  premises:— -/re/a*, 
no  violation  of  R.,  H.  4  YV.  4,  (Pleading 
Rules,  No.  5.)    James  v.  Bourne,  182, 

(o.)  Plba. 

1.  In  assumpsit,  for  money  received,  a 
defence  that  the  transaction  arose  out  of  a 
wager,  which  was  illegal  under  the  Gaming 
Acts,  is  a  matter  in  confession  and  avoidance, 
as  relying  upon  "  illegality  of  consideration 
by  Statute/*  and  must  be  specially  pleaded 
since  R.,  H.  4  W.  4,  I.  Assumpsit,  1,  3. 
Therefore,  where  0.  and  21  had  made  a  wager 
for  1,000 J.  upon  a  horse-race,  which  was  illegal, 
under  the  Statute  9  An.  c.  14,  and  the  defend- 
ant took  a  share  of  50/.  on  O.'s  side,  and  the 
plaintiff  took  a  share  of  201.  in  that  sum  from 
the  defendant;  and  0., having  won,  paid  the 50/. 
to  the  defendant,  who  refused  to  pay  over  the 
20/.  to  the  plaintiff,  and  the  latter  brought  an 
action  for  money  received  for  the  20/.,  in  which 
the  defendant  pleaded  only  the  general  issue  : 
— Held,  that  he  could  not  insist  upon  the  ille- 
gality of  the  transaction.  Martin  v.  Smith,  194. 

2.  In  assumpsit,  the  first  count  was  upon  a 
special  contsact  to  carry  goods  in  a  steam- 
vessel  from  Dublin  to  London,  and  to  deliver 
them  at  the  port  of  London  to  the  plaintiff ; 
breach,  that  by  the  defendant's  negligence  the 
goods  were  lost.  Pleas ;  first,  that  after  the 
arrival  of  the  steam-vessel  in  London,  the 
defendants  landed  the  goods  at  a  certain  wharf, 
(being  a  usual  place  for  such  purpose,)  where 
they  were  destroyed  by  an  accidental  fire. 
Second,  that  after  the  arrival  of  the  steam- 
vessel,  the  defendants  were  ready  to  deliver  to 
the  plaintiff,  but  that  he  was  not  read?  to 
receive,  concluding  with  an  allegation  ot  the 
landing  on  the  wharf  and  loss  by  fire,  as  in 
the  former  plea :— H eld,  bad  in  substance,  as 
containing  no  excuse  for  the  non-delivery ;  no 
special  custom  of  the  port  of  London  being 
alleged  that  such  landing  amounted  to  a  delivery. 
Gatffe  v.  Bourne,  120. 

3.  The  second  count  was  upon  a  contract  to 
carry  goods  from  D.  to  L.,  and  to  take  care  of 
them  at  a  wharf  there,  and  deliver  them  to  the 
plaintiff  Plea,  that  the  defendants  did  take 
care  of  them,  at  the  wharf,  till  they  were  des- 
troyed by  fire  :  held  bad,  as  the  defendants 
were  charged  as  common  carriers.  The  plain- 
tiff having  demurred  to  the  defendant's  pleas, 
the  latter  omitted  to  give  notice  of  the  points 


intended  to  be  insisted  trpon  by  him,  as  required 
by  R.,  T.  11  O.  4.  The  Court  confined  him 
to  answering  the  argument  of  the  plaintiff,  id. 

4.  To  a  declaration  on  a  bill  of  exchange 
against  the  acceptor,  the  defendant  pleaded 
that  it  was  accepted  under  duress,  and  averred 
that  he  never  had  any  value  for  the  acceptance : 
— Held,  such  plea  was  double.  Stevens  v. 
Underwood,  254. 

5.  To  a  declaration  on  a  bill  of  exchange,  a 
plea  that  the  bill  was  not  duly  stamped,  held 
ill.    Howard  v.  Smith,  2tf. 

6.  There  is  no  difference  between  a  plea, 
that  defendant  did  not  indorse  a  Ml!  (gene- 
rally), and  one  that  he  did  not  indorse  it  to 
A.  B.  (the  indorsee.)  Waters  v.  The  Earl  *f 
Thanet,  509. 

(B.)  Case. 
(a.)  Declaration. 

1.  In  an  action  for  illegally  obtaining  a 
chattel  under  duress  of  imprisonment,  the 
plaintiff  need  not  aver  that  the  former  suit  was 
instituted  without  probable  cause,  or  that  such 
suit  was  terminated.     Grainger  v.  Hill,  42 

2.  Declaration  for  a  libel,  in  stating  of 
plaintiff's  ship  that  she  was  leaky,  and  had 
been  sold  to  the  Jews  to  carry  out  convicts. 
Plea,  to  the  whole  declaration,  justifying  that 
the  ship  was  leaky  only,  held  ill.  Ingram  v. 
Lawson,  387. 

3.  In  case  for  misrepresentation  aa  to  to 
value  of  a  public-house,  the  declaration  stated 
that  the  defendant  made  the  false  representation 
to  B.,  upon  a  treaty  for  the  sale  of  the  lease 
between  them  ;  that  this  treaty  went  off;  that 
it  was  afterwards  agreed  between  plaintiff, 
defendant  and  B.,  that  the  former  shook) 
become  the  purchaser  in  the  room  of  the  latter; 
that  B.  at  that  time  communicated  defendants 
representation  to  plaintiff,  whereof  defendant 
had  notice ;  and  that  plaintiff  afterwards,  con- 
fiding in  such  representation,  agreed  to  become 
the  purchaser.  Plea,  that  defendant  did  not 
authorize  B.  to  communicate  the  representa- 
tion to  plaintiff  >—Held,  first,  that  the  decla- 
ration disclosed  a  sufficient  cause  of  action; 
and,  secondly,  that  the  plea  was  no  answer. 
Pilmore  v.  Hood,  390. 

(6.)  Plea. 
Supra,  (a.)  3. 

To  a  declaration,  alleging  that  it  was  the 
defendant's  duty,  as  tenant  of  a  farm,  to  manage 
such  farm  in  a  husbandlike  manner,  and  ac- 
cording to  the  custom  of  the  country,  and 
stating,  that  he  had,  in  a  bad  and  untenantable 
manner,  and  contrary  to  the  custom  of  the 
country,  taken  hay  off  the  land  without  bring- 
ing back  manure.— A  plea,  traversing  the  cos* 
torn,  is  good.    Hartley  v.  Burkett,  2» 
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(C.)  COVBNANT. 

(«.)  Declaration. 

&«*6fe,  that  a  declaration  alleging  an  eviction 
as  a  breach  of  covenant  for  quiet  enjoyment, 
ought  to  state  positively  that  the  title  of  the 
evictor  was  not  derived  from  the  plaintiff  him- 
self:   Brookes  v.  Humphrey*,  379. 

(b.)  Plea. 

In  tmemant  for  rent  in  arrear,  where  the 
defendant  in  hit  plea  stated  that  the  lease  con- 
tained a  proviso,  that  upon  breach  of  aiy  of 
the  covenants  by  the  lessee  the  lessor  might 
re-enter  on  the  premises,  and  the  same  have 
again  as  if  the  lease  had  never  been  made,  and 
then  alleged  a  breach  of  covenant  by  non-pay- 
ment of  six  quarters*  rent,  and  a  re-entry  by 
the  plaintiff  in  respect  thereof :  the  plaiutiff  is 
entitled  to  treat  this  plea  as  divisible,  and  to 
reply  to  part  of  it,  and  demur  to  the  residue. 
Hartshorne  v.  Watson,  15. 

(D.)  Replevin. 

1.  In  order  to  constitute  common  per  cause 
de  vicinage  the  adjoining  lands  must  both  bo 
commonable.    Heath  v.  Elliott,  170. 

2.  In  replevin  for  taking  cattle  from  an 
open  common,  called  Houghton  Down,  the 
defendant  avowed  that  the  locus  in  quo  was 
his  leasehold  property,  and  that  cattle  had 
been  taken  there  damage  feasant ;  the  plaintiff 
pleaded,  that  the  locus  in  quo  adjoined  another 
common,  called  Bury  Hill  Down,  and  that  a 
right  of  common  per  -cause  de  vicinage  existed 
between  the  adjoining  downs,  upon  which 
iaaae  was  taken . — Held,  that  this  issue  involved 
the  question,  whether  both  the  downs  were 
commonable.    Id, 

(£.)  TRESPASS. 
Supra,  I.  (A.  c.)  2. 

In  trespass  quote  clausum  fregit,  a  plea  that 
the  plaintiff  had  sustained  no  damage  beyond 
that  which  affected  his  personal  estate,  and 
that,  after  the  trespasses,  he  took  the  benefit  of 
the  Insolvent  Act,  whereby  the  cause  of  action 
had  vested  in  the  provisional  assignee  i—-Held, 
not  an  issuable  plea.    fFetenhaU  v.  Graham, 


(F.)  Tbovbr, 

1.  A  pjea  in  trover,  that  one  J.  R.  was  law- 
fully possessed  of  the  goods  in  question,  and 
pledged  them  to  one  T.  F*  upon  the  discount 
•f  a  bill  of  exchange;  that  T.  F.  deposited 
them  with  the  defendant  (a  warehouseman)  ; 
that  the  bill  was  dishonoured,  and  the  defend- 
ant detained  the  goods  at  T.  F.'s  command  :— 
Held,  bad.    Jaulerry  v.  Britten,  58. 

2u  In  trover  by  the  assignee  o£  a  bankrupt, 


a  plea  that  the  plaintiff  is  not  assignee,  puts  in 
issue  the  validity  of  the  bankruptcy.  Butler 
v.  Hobson,  9& 


PLEDGE. 

See  Libit. 

Pawnbroker. 
Pleading,  II.  (P.)  1. 


POOR. 

See  Evidence,  I.  (F.) 

Justices  of  the  Pbacb. 

1.  By  the  Poor  Law  Amendment  Act,  4  &  5 
W.  4,  c.  76,  sec.  23,  the  Poor  Law  Commis- 
sioners are  authorized  to  order  the  overseers  of 
any  parish,  having  a  workhouse,  to  enlarge  the 
same ;  by  sec.  109  (the  interpretation  clause), 
the  word  workhouse  is  to  include  **  any  house 
in  which  the  poor  of  any  parish  shall  be 
lodged  and  maintained,  or  anv  bouse  or  build- 
ing purchased,  erected,  hirea  or  used  at  the 
expence  of  the  poor-rate,  by  any  parish,  &c, 
for  the  reception,  employment,  classification 
or  relief  of  any  poor  person  therein,  at  the 
expence  of  such  parish : '  and  the  word  poor  is 
to  include  "any  pauper,  or  poor  or  indigent 
person  applying  for,  or  receiving  relief  from 
the  poor-rate,  or  chargeable  thereto.1*  Cantrcll 
v.  The  Guardians  of  the  Poor  of  the  Windsor 
Union,  133. 

2.  In  1797,  six  cottages  were  erected,  and  cer- 
tain land  was  purchased  by  the  parish  of  W., 
partly  from  a  fund  arising  from  charitable 
bequests,  and  partly  from  a  fund  raised  under 
the  Inclosure  Act,  29  6.  2,  c.  36,  which,  in 
pursuance  of  sec.  2,  was  placed  in  the  hands  of 
the  parish  officers  for  the  relief  of  the  poor ; 
the  cottages  were  repaired  out  of  the  poor-rate. 
Two  of  the  cottages  were  occupied,  immediately 
after  their  erection,  as  a-  school-house,  and 
afterwards  as  a  poor-house  ;  the  other  four 
were  always  let  at  a  low  rent  to  independent 
labourers,  who  paid  no  poor-rates,  but  some  of 
whom  received  occasional  relief;  and  on  two 
occasions  parish  paupers  had  been  lodged  in 
these  cottages,  but  the  parish  paid  the  tenants 
for  their  lodging.  The  land  was  allotted  into 
various  small  allotments,  four  of  which  were 
appropriated  to  the  four  cottages  in  question  ; 
the  remainder  being  let  out  to  independent 
labourers.  Held,  that  neither  the  four  cottages 
nor  the  land  came  within  the  definition  of 
"  workhouses,11  given  in  the  109th  sec  of  the 
Poor  Law  Amendment  Act    Id. 


POSSESSION. 
See  Eviobncb,  I.  (EL) 
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POSTEA. 
See  Costs,  IV.  1,  2. 

POWER. 

P.  S.  devised  an  estate  to  his  executors,  to 
the  use  of  J.  S.  for  life,  with  a  power  to  them 
to  mortgage,  and  a  proviso  that  the  person 
entitled  to  the  rents  and  profits  might  lease  for 
twenty-one  years.  In  1812,  after  the  testator's 
death,  J.  S.  (the  tenant  for  life,)  demised  to 
T.  C.  for  ninety-nine  years,  if  he  (J.  S.)  should 
so  long  live;  in  1814,  he  demised  (under  the 
power)  to  the  defendant  for  twenty-one  years ; 
and  in  1828,  the  surviving  executor  mortgaged 
to  the  plaintiff  (also  under  the  power)  for 
1000  years  :— H«W,  first,  that  the  leasing 
power  of  the  tenant  for  life  was  not  destroyed 
by  the  lease  of  1812 ;  secondly,  that  such 
power  was  not  suspended,  as  against  the  mort- 
gagee, under  the  mortgage  of  1828  ;  and, 
thirdly,  that  in  an  action  by  such  mortgagee, 
as  reversioner,  against  the  lessee,  under  the 
demise  of  1814,  tor  breach  of  farming  cove- 
nants, the  defendant  could  not  set  up  the 
interest  of  T.  C.  under  the  demise  of  1812. 
Bringloe  v.  Goodson,  322. 


PRACTICE. 

See  Affidavit. 
Amendment. 
Arbitration,  2. 
Arrest,  1. 
Attorney. 
Bail. 

Bill  op  Exchange,  IV. 
Costs. 

Court  op  Requests. 
Ejectment,  I.  III. 
Married  Woman,  1,  2, 
New  Trial. 
Pleading,  I.  (A.  c.)  3. 
Sequestration. 
Sheripf. 


I.    PROCE88. 

A.  Form  op  Writ. 

B.  Writ  op  Summons. 

a.  Generally. 

b.  Defendant's  Residence. 

c.  Attorney's  Description. 

d.  Service  op. 

C  Distringas. 
11.  Appearance. 


III.  Venue* 

A.  Changing. 

B.  Bringing  Back. 

IV.  PARTlCULARa 

A.  Op  Demand. 

B.  Op  Objections. 

C.  Op  Plea. 

D.  Amending. 

E.  Setting  Aside. 
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A.  Generally. 
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VII.  Striking  out  Pleas. 
VIII  Judgment  as  in  Cask  of  a  Nonsuit. 
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XL  Writ  op  Trial. 

XII.  Verdict. 

XIIL  Judgment. 

A.  Signing. 

B.  Setting  Aside. 

C.  Reversing. 

XIV.  Incidental  Proceedings. 

A.  Commission  to  Examine  Wit- 

nesses. 
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6.  Op  Other  Matters. 

D.  Rules. 
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F.  Setting  Aside  Proceedings. 
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XVI.  Special  Case. 

A.  Right  to  Begin. 

B.  Judgment. 

XVII.  Jurisdiction  op  Judges  at  Cham- 
bers. 


f.   PROCB88. 

A.  Form  op  Writ. 

An  action  having  been  commenced  by  capias, 
the  Court  refused  to  give  directions  that  it 
might  be  continued  by  summons.  Fitzjames 
v.  Lush,  385. 

B.  Writ  op  Summons. 

a.  Generally. 

Query,  whether  a  pluries  writ  of  summons 
can  be  issued  before  the  alias  is  returned  f  An 
alias  or  pluries  may  issue  and  bear  teste  within 
a  reasonable  time  after  the  writ  of  summons 
has  expired.    Norman  v.  Winter,  511. 

6.  Dependant's  Residence. 

1.  By  Stat  2  &  3  W.  4,  c  64,  (the  Parlia- 
mentary Boundary  Act,)  the  town  of  Newcas- 
tle-upon-Tyne comprises  the  town  and  county 
of  the  town,  and  certain  townships  in  the 
county  of  Northumberland : — Held,  that  a  writ 
of  summons  describing  the  defendant  as  "  of 
Newcastle-upon-Tyne,  in  the  county  of  Nor- 
thumberland^ was  not  on  the  face  of  it  irre- 
gular.   Rippon  v.  Dawson,  470. 

2.  It  is  sufficient  to  describe  a  defendant,  in 
a  writ  of  summons,  as  of  his  last  known  place 
of  abode,  though  four  years  may  have  elapsed 
since  he  ceased  to  reside  there.  Norman  v. 
Winter,  511. 

3.  Defendant  having  given  a  wrong  address, 
a  tfrird  party  informed  plaintiff  he  might  be 
found  in  Broad-street,  London  ;  and  he  was 
described  as  of  that  place  in  the  writ  of  sum- 
mons : — Held,  sufficient,  though  there  was  no 
street  of  exactly  that  name,  and  the  defendant 
swore  he  had  never  resided  in  a  street  of  a 
similar  name.  Lancaster  Railway  Company 
v.  Brennan,  537. 

c.  Attorney's  Description. 

The  plaintiff,  an  attorney,  endorsed  the  writ 
with  the  name  of  the  firm  of  which  he  was  a 
member :— J/eW,  a  sufficient  compliance  with 
2  W.  4,  c.  39,  s.  12  Dawes  v.  Salomonson, 
270. 

d.  Service  op. 

Where  the  copy  of  a  writ  of  summons  was 
given  to  the  wife  of  a  defendant,  who  stated 
she  had  given  it  to  her  husband,  the  Court 


would  not  allow  the  plaintiff  to  enter  an 
appearance  for  him,  as  he  could  not  swear  to  a 
personal  service.     Gibson  v.  Wilson,  371. 

C.  Distringas. 

1.  Where  a  defendant's  residence  for  the  last 
five  years  was  unknown,  and  applications  had 
been  made  to  her  attorney  and  other  parties  to 
ascertain  her  present  residence  without  success, 
the  Court  granted  a  distringas.  Norman  v. 
Winter,  131. 

2.  An  affidavit  to  obtain  a  distringas  must 
state  that  the  deponent  believes  the  defendant 
is  purposely  keeping  out  of  the  way.  Outh- 
waite  v.  Carr,  243. 

3.  The  affidavit  for  a  distringas  to  compel 
an  appearance  should  state  an  application  at 
the  defendant's  last  place  of  residence.  Nor- 
man v.  Winter,  256. 

4.  Distringas  to  compel  an  appearance 
granted  where  the  defendant's  residence  was 
unknown,  upon  its  appearing  he  had  received 
the  writ.    Moody  v.  Morgan,  388. 

5.  Distringas  granted  where,  after  previous 
calls,  there  had  been  two  on  the  same  day,  the 
second  by  appointment.  Flight  v.  Harbart, 
389. 

6.  Distringas  refused  where  all  the  three 
calls  were  on  the  same  day.  Fenton  v.  Hill, 
390. 

7.  An  alias  pluries  was  issued  after  a  dis- 
tringas for  outlawry,  which  was  not  acted 
upon:— Held,  valid,  and  the  distringas  was 
set  aside.     Norman  v.  Winter,  511. 

8.  A  distringas  for  outlawry  issued  7th 
June,  returnable  2d  November.  On  25th  Oc- 
tober, (there  not  then  being  fifteen  days  before 
the  return  day,)  the  plaintiff,  without  a  judge's 
authority,  issued  another  distringas,  tested  7  th 
June :  the  Court  refused  to  amend  the  teste, 
and  set  aside  the  distringas.    Id. 

9.  Query;  whether  the  last  distringas  was 
not  a  mere  nullity  ?    Id. 

II.  Appbarance. 

Where  the  defendant  resided  abroad,  and 
the  plaintiff  proceeded  against  him,  in  a  non- 
bailable  action  by  a  distringas  to  compel  an 
appearance,  and  signed  judgment  by  default,- 
the  Court  let  him  in  to  plead  upon  his  entering 
a  common  appearance,  without  imposing  any 
other  conditions  upon  him.  A  judgment  under 
such  circumstances,  is  not  however  irregular. 
Esdaile  v.  Marshall,  9. 

III.  Venue. 

A.  Changing. 

1.  Where  a  plaintiff  was  called  to  the  bar 
after  the  commencement  of  the  suit,  the  Court 
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refuied  to  change  the  venue  to  Middlesex  at 
his  request    Newton  v.  Harland,  155. 

2.  It  is  no  ground  for  changing  the  venue  in 
a  special  jury  cause,  that  there  are  but  twentv- 
ni ne specialj urymen  in  the cou  n  ty .  Doe, dem. 
Lloyd  v.  Williams,  469. 

3.  After  notice  of  trial,  the  Court  will  not 
change  the  venue,  at  the  instance  of  the  de- 
fendant, on  a  general  affidavit,  stating  that 
sixty  witnesses  will  be  required  for  the  defence, 
and  that  the  costs  will  amount  to  2,000/.  bv 
trying  the  cause  where  the  venue  it  laid. 
ThornMU  v.  OasUer,  533. 

B.  Bringing  Baok. 

1.  In  a  horse  cause,  proof  that  a  letter  was 
written  in  the  county  of  Middlesex,  giving 
notice  to  the  defendant  of  the  horse's  unsound- 
ness, and  was  afterwards  seen  in  the  same 
county  in  the  possession  of  his  attorney,  was 
held  sufficient  to  satify  the  usual  undertaking 
upon  which  the  plaintiff  had  brought  back  the 
venue  to  that  county.     Collins  v.  Jenkins,  51. 

2.  In  an  action  for  slander,  the  venue  was 
laid  in  L.,  the  defendant  had  changed  it  to  the 
county  of  K.  on  the  usual  affidavit;  but  the 
Court,  upon  affidavits,  shewing  that  the  sub- 
ject matter  of  the  alleged  slander  bad  been 
commented  on  in  a  newspaper  which  circulated 
in  JT.,  accompanied  with  animadversions  on 
the  plaintiff,  ordered  the  venue  to  be  brought 
back,  upon  terms.    Pybus  v.  Scudamore,  464. 

IV.  Particulars. 

A.  Op  Demand. 

The  defendant  having  become  a  bankrupt, 
the  Court  set  aside  an  order  that  the  plaintiffs 
should  deliver  particulars  of  their  demand 
within  a  certain  period,  upon  payment  of  costs 
by  them.    Reeee  v.  May,  398. 

B.  Op  Objections. 

In  an  action  for  infringing  a  patent,  the 
defendant's  particular  of  objections  must  be 
distinct  and  definite.     Fisher  v.  Bewick,  262. 

C.  Op  Plba. 

The  defendant  having  pleaded  payment,  the 
Court,  upon  the  application  of  the  plaintiff, 
who  swore  that  without  the  particulars  of  such 
payment  he  could  not  safely  proceed  to  trial, 
made  an  order  that  the  defendant  should  deliver 
such  particulars.    Ireland  v.  Thompson,  271. 

D.  Amending  Particulars. 

The  defendant,  having  acted  as  a^ent  for 
the  plaintiffs,  left  their  employment  in  1827, 
and  gave  up  his  accounts,  in  which  he  debited 
himself  to  the  amount  of  3,000/.,  for  monies 
received  for  them.    In  the  same  year  tbey 


commenced  an  action  against  him  for  that 
sum,  and  delivered  particulars  of  demand, 
framed  upon  the  accounts  he.  had  given  in ; 
but  no  further  steps  were  taken  till  the  early 
part  of  1837,  when  they  demanded' a  plea ;  they 
subsequently  discovered  that  the  defendant  had 
received  various  other  sums  for  which  he  had 
not  accounted : — Held,  that  the  plaintiffs  were 
entitled  to  amend  their  particulars  by  the  in- 
sertion of  these  sums,  the  defendant  having 
liberty  to  plead  the  Statute  of  Limitations  to 
the  new  items  of  demand.  Staples  v.  Hold*- 
worth,  275. 

£.  Setting  Aside. 

The  parties  to  a  cause  agreed  that  the  matter 
in  dispute  should  be  limited  to  one  particular 
Question  ;  the  defendant,  contrary  to  good 
raith,  pleaded  a  set-off,  and  delivered  particu- 
lars, embracing  another  subject  of  dispute  be- 
tween the  parties :  the  Court,  upon  the  plain- 
tiff s  paying  the  amount  claimed  in  such  par- 
ticulars, set  them  aside.     Gould  v.  (Hirer,  292. 

V.  Judgment  for  Want  op  a  Plea* 
See  post,  XIII.  A. 

1.  The  Court  will  not  give  the  plaintiff 
leave  to  sign  judgment  as  for  want  of  a  plea, 
merely  on  the  ground  that  a  plea  is  no  answer 
in  law  to  the  action ;  nor  where  a  plea  is  a 
discontinuance:  but  in  such  cases  he  must  act 
upon  his  own  responsibility.  Charter  v.  Wild- 
grave,  240. 

2.  If  a  plea  professes  to  answer  the  whole 
declaration,  and  in  truth  only  answers  part,  the 
plaintiff  cannot  sign  judgment  for  the  part  un- 
answered, but  can  only  demur.  Wood  v.  Farr, 
492. 

3.  Therefore,  where,  to  a  declaration  in  debt 
for  1501.  containing  three  counts  of  50&  each, 
the  defendant  pleaded,  as  to  the  whole  action, 
payment  of  50/.,  and  the  plaintiff,  in  his  repli- 
cation, signed  judgment  tor  1001.: — Held,  the 
judgment  was  irregular.    Id. 

VI.  Role  to  Compctf. 

A.  Generally. 

1.  On  judgment  by  default  in  an  action  of 
covenant  to  recover  the  instalments  due  under 
a  deed  of  separation,  the  Court  granted  a  rule 
to  compute.     Barry  v.  Rainsfordy  93. 

%  The  Court  refused  to  grant,  as  part  of  a 
rule  to  compute,  that  the  hill  (which  was 
alleged  to  be  lost),  need  not  be  produced 
before  the  Master.     Sanderson  v.  Lee,  372. 

B.  Service  op. 

See  Grants  Stoneham,  399. 
1.  Where  the  defendant,  an  attorney,  had 
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left  hit  registered  place  of  abode,  and  the 
plaintiff  stuck  up  one  copy  of  a  rule  nisi  to 
compute  on  the  door  of  the  house,  and  another 
in  the  Master  8  office,  the  Court  made  the  rule 
absolute.    Davis  v.  Nugee,  269. 

2.  Service  of  rule  to  compute  dispensed 
with,  where  defendant  resided  abroad  and  had 
no  place  of  residence  here.  Gibson  v..  Lord 
Bakelagh,  517- 

VII.  Striking  out  Plbas 

Set  post,  XIII.  B. 

A  rule  to  plead  several  matters,  according  to 
an  abstract  delivered,  having  been  obtained  by 
consent,  one  of  which,  according  to  such  ab- 
stract, was  that  the  plaintiff  was  "  an  alien  ;" 
the  defendant  delivered  a  plea  to  the  effect  that 
the  plaintiff  was  "  an  alien  born :"  the  Court 
refused  to  strike  out  such  plea.  Pitani  v. 
Lawson,  107. 

VIII.  Judgment  as  in  oasb  op  a  Non- 
suit.  . 

1.  Where  a  plaintiff  had  given  a  peremptory 
undertaking  to  try  at  the  Sittings  after  Batter 
Term,  but  during  that  Term,  under  counsel's 
advice,  made  it  a  special  jury  cause,  whereby 
it  became  a  remanet,  the  Court,  in  Trinity 
Term,  discharged  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  upon  the  plaintiff's  giving  a 
peremptnrv  undertaking  to  try  at  the  Sittings 
after  that  Term.     Twwsden  v.  StuUx,  256. 

2.  Where  issue  was  joined  in  Easter  Term, 
mod  notice  of  trial  given  for  the  second  Sittings 
in  Trinity  Term,  which  was  countermanded: 
— Held,  it  was  too  soon  to  apply  in  the  latter 
Term  for  judgment  as  in  case  of  a  nonsuit 
Phillips  v.  Eardley,  275. 

3.  Where  a  defendant  has  objected  to  receive 
a  notice  of  trial,  as  being  insufficient,  he  can- 
not afterwards  rely  upon  it  to  entitle  him  to 
iudgment  as  in  case  of  a  nonsuit.  Clarke  v. 
Goidmg,  427. 

IX.  Judgment  of  Nolle  Prosequi. 

To  an  action  for  goods  sold,  defendant 
pleaded  the  general  issue,  and  a  discharge 
under  the  Insolvent  Act.  The  plaintiff  deli- 
vered a  similiter  to  the  first  plea,  and  a  nolle 
prosequi  to  the  second.  The  defendant  signed 
judgment  of  nolle  prosequi  to  the  whole  action : 
—Held,  regular.    Peters  v.  Croft,  397. 

X.  Venire. 

In  debt  on  bond,  the  plaintiff  having  assigned 
a  breach  in  his  replication: — Held,  that  a 
general  venire  was  proper,  under  8  fe  9  W.  3, 
c.  1 1,  s.  8.    Scott  v.  Stalev,  274. 

VOL,  I. 


XI.  Writ  op  Trial. 

A  writ  of  trial  should  correspond  with  the 
issue,  and  if  it  do  not,  it  is  an  irregularity. 
Therefore,  where  the  date  of  the  writ  of  sum- 
mons had  been  omitted  in  the  issue,  and  was 
inserted  by  the  attorney  in  the  writ  of  trial : — 
Held,  that  this  was  a  variance,  and  the  writ  of 
trial  was  set  aside  with  costs.  Blissett  v. 
Tenant,  6. 

XII.  Verdict,. 

1.  The  judge  having  left  the  Court  after  the 
jury  had  retired,  upon  their  return  they  ten- 
dered to  the  associate  a  verdict  in  writing  for 
the  plaintiff,  containing  their  reasons ;  the 
associate  refused  to  receive  it,  and  entered  the 
verdict  generally  for  the  plaintiff  \—Held>  he 
was  justified  in  so  doing.  Whiffle  v.  Bradford, 
120. 

2.  The  first  count  of  a  declaration  in  as- 
sumpsit stated  a  contract  that  the  plaintiff 
should  act  as  an  accountant  to  the  defendants, 
at  a  salary  of  4001.  per  annum,  ending  on  the 
1st  of  September  each  year ;  and  alleging,  as 
a  breach,  the  plaintiff's  dismissal  during  a 
current  year.  The  second  count  was  an  tiwfe- 
bitatus  count,  for  work  and  labour.  The  de- 
fendants pleaded  (inter  alia)  first,  to  the  whole 
declaration,  the  general  issue ;  thirdly,  to  the 
first  count,  that  they  were  induced  to  enter 
into  the  contract  by  fraud  ;  sixthly,  to  the 
same,  that  the  plaintiff  had  received  monies 
without  accounting  for  them,  had  made  false 
entries  in  the  books,  and  had  disobeyed  the 
reasonable  commands  of  the  defendants,  where- 
upon they  discharged  him ;  and,  to  the  second 
count,  payment.  At  the  trial,  it  appeared  that 
a  company  was  formed  in  September,  1834; 
when  the  plaintiff  was  appointed  accountant, 
at  400/.  a  year;  that,  in  the  summer  of  1835, 
the  defendants  became  shareholders;  that  in 
the  following  December,  the  concern  being  in 
a  very  bad  state,  the  plaintiff  concocted  a 
fraudulent  report,  and  made  false  entries  in  the 
books  as  to  the  profits:  that  the  fraud  was 
afterwards  discovered,  and  a  committee  was 
appointed  to  investigate  the  matter;  that,  in 
December,  1836,  the  plaintiff,  who  had  already 
received  180/.,  sent  in  a  claim  for  750/.; 
whereupon  the  committee  wrote  to  him  that  he 
must  abandon  his  claim,  before  they  could  con- 
sider what  remuneration  he  was  entitled  to; 
the  plaintiff  did  not  answer  this  letter,  or  one 
or  two  others  which  the  committee  wrote  to 
him,  and  they  complained  of  his  disrespect ; 
he  refused,  however,  to  abandon  his  claim  ;  and 
ou  the  3d  of  January,  1837,  the  committee 
dismissed  him : — Held,  first,  that  the  plaintiff 
was  entitled  to  the  verdict  on  the  third  plea,  as 
there  was  no  evidence  of  any  fraud  in  the  in- 
ception of  the  contract : — secondly,  that  the 
defendants  were  entitled  to  the  verdict  on  the 
sixth  plea,  as  it  was  sufficient  to  prove  any  one 
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of  the  allegations  of  miBoonduct,  in  order  to 
support  that  plea ;  and  it  was  a  question  for 
the  jury,  whether  the  plaintiff  had  been  dis- 
charged on  the  ground  of  the  misconduct 
proved  at  the  trial,  or  for  the  disrespect  of 
which  the  committee  had  complained,  and  they 
were  justified  in  finding  the  former.  Thirdly, 
that,  under  the  general  issue,  it  was  competent 
to  the  defendants  to  show  that  the  services  for 
which  the  plaintiff  claimed  remuneration  under 
the  common  count,  were  worthless.  Baillie 
v.  Kell,  245. 

XI IT.  Judgment. 
A.  Signing. 

1.  The  time  for  pleading  having  expired,  the 
clerk  of  the  plaintiff's  attorney  was  sent  to 
sign  judgment ;  after  bis  departure,  the  de- 
fendant's attorney  tendered  a  plea  at  the  office 
of  the  plaintiff 's  attorney,  who  said  he  would 
accept  it  if  judgment  were  not  signed  ;  defend- 
ant's attorney  hastened  to  the  judgment  office, 
and  arrived  there  just  as  judgment  was  signed : 
— Held,  the  judgment  was  regular.  Stafford 
v.  Nichols,  262. 

2.  Judgment  was  signed  in  M.  T.,  1833. 
The  plaintiff's  attorney,  in  his  bill  of  costs, 
had  charged  for  entering  the  issue  and  judg- 
ment upon  the  roll,  but,  in  fact,  had  done 
neither.  The  defendant  wishing  to  enter  up 
satisfaction  on  the  roll,  the  Court,  in  E.  7\, 
1838,  ordered  the  plaintiff's  attorney  to  com- 
plete the  issue,  and  carry  in  the  roll,  but  with- 
out costs.    Oram  v.  Parker,  208. 

B.  Sitting  Aside. 

To  a  declaration  in  trespass,  the  plaintiff 
pleaded  two  pleas ;  upon  the  first,  issue  was 
joined ;  to  the  second,  the  plaintiff  replied  and 
the  defendant  rejoined ;  the  plaintiff  demurred 
to  the  rejoinder :  the  defendant,  instead  of 
joining  issue  on  the  demurrer,  gave  notice  he 
should  take  no  further  steps  on  the  second 
plea ;  the  plaintiff  signed  judgment  by  nil  dicit 
on  the  whole  record.  The  Court  set  aside  the 
judgment  as  irregular,  and  ordered  the  second 
plea,  and  all  subsequent  pleadings,  to  be  struck 
out.    Hitchcock  v.  Walford,  135. 

C.  Reversing. 

The  rule  to  reverse  a  judgment,  where  the 
requisitions  of  R.  xiii.,  H.  4  W.  4,  have  not 
been  complied  with,  is  absolute,  in  the  first 
instance,  Trevanian  v.  Sargon,  518. 

XIV.  Incidental  Proceedings. 

A.  Commission  to  Examine  Witnbssbs. 

1.  May  on  the  part  of  the  plaintiff  is  no 
objection  to  his  obtaining  a  rule  to  examine 


a  witness  on  interrogatories,  who  is  going 
abroad.     Weekes  v.  Paul,  131. 

,  2.  The  Court  will  not  order  a  commission 
to  issue  for  the  examination  of  a  witness  within 
the  jurisdiction  (under  1  W.  4,  c.  22,)  upon 
the  ground  of  the  witness  being  unable  to  attend 
the  trial  from  an  accident,  without  a  positive 
affidavit  of  that  fact  Davie*,  Dem.  Lowndes, 
Ten.,  379. 

3.  The  defendant  purchased  some  bricks  to 
send  to  Mauritius  ;  some  of  which  he  exa- 
mined and  approved  of  previously  to  their 
being  shipped;  upon  an  action  being  brought 
to  recover  their  value,  the  defendant  was 
allowed  to  have  a  commission  to  examine  wit- 
nesses at  M.,  upon  his  paying  into  Court  a 
sum  on  account  of  those  bricks  which  he  had 
approved  of.    Ingram  v.  Bligh,  382. 

4.  The  Court  will  grant  a  commission  to 
examine  witnesses  abroad,  even  after  a  cause 
is  set  down  for  trial,  unless  it  clearly  appears 
that  the  application  is  made  for  the  purpose 
of  fraud  or  delay.     Summers  v.  Raw  son,  511. 

B.  Demurrer. 

1.  A  replication  having  been  delivered  on 
the  Wednesday  before  Easter-day,  a  demurrer 
thereto,  delivered  on  the  following  Wednes- 
day, is  in  sufficient  time  under  R.,  £.  2W.4 
Harrison  v.  Heathorn,  192. 

2.  A  defendant  demurred  to  the  declaration 
but  omitted  to  insert  a  marginal  note  to  the 
demurrer,  the  Court  allowed  him  to  withdraw 
his  demurrer,  upon  the  terms  of  his  pleading 
issuably,  taking  short  notice  of  trial,  and 
paying  the  costs.     Verbeke  v.  Pearce,  244. 

3.  Where  the  defendant,  towards  the  close 
of  the  Term,  pleaded  a  plea  obviously  frivol* 
ons  and  bad,  the  Court  ordered  the  case  to  be 
called  on  on  the  last  day  of  Term,  upon  the 
plaintiff's  giving  notice  to  the  defendant;  and 
intimated  that  no  demurrer  books  need  be 
delivered.    Haworih  v.  Whyte,  278. 

4.  Delivery  of  demurrer  books.  Suspending 
judgment  on  demurrer  upon  terms.  Fryer  v. 
Smith,  384. 

5.  A  demurrer  to  a  declaration  against  the 
acceptor  of  a  bill,  stating  that  it  was  drawn 
and  indorsed  by  T.  for  B.  &  Co.,  having  been 
set  aside  as  frivolous  by  a  judge's  order,  such 
order  was  rescinded,  and  the  cause  ordered  to 
stand  at  the  head  of  the  demurrer  paper. 
Dawson  v.  Perry,  384 

C  Inspection. 

a.  Op  Documents. 

Where  affidavits  refer  to  certain  documents, 
the  Court  will,  if  necessary,  inspect  the  ori- 
ginals.   Platel  v.  Dowse,  38. 
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k  Of  Oram  Matter* 

In  an  action  by  a  builder,  for  work  and 
labour  in  erecting  a  chapel,  the  Court  refused 
him  a  rule  to  inspect  the  premises.  Newham 
v.  Tate,  244. 

D.  Rulbs. 

A  rule  having  been  obtained,  calling  upon 
the  plaintiff's  attorney  to  enter  the  issue,  and 
cany  in  the  roll,  without  its  being  mentioned 
that  the  application  had  been  previously  re- 
fused at  chambers,  was  discharged.  Bugler  v. 
Twysden,  269. 

£.  Stating  Proceedings. 

1.  The  plaintiff  brought  an  action  upon  a 
special  contract  to  deliver  bills  of  exchange  as 
a  security  for  goods  sold  :  there  was  a  demur- 
rer to  part  of  the  pleadings,  upon  which  the 
defendant  obtained  judgment ;  the  costs  of 
which  were  hung  up  until  the  trial  of  the 
issues  in  fact :  before  such  trial,  the  defendant 
became  bankrupt,  and  obtained  his  certificate, 
the  plaintiff  having  proved  for  the  amount  of 
the  goods.  The  plaintiff  not  proceeding  to 
trial,  the  defendant's  attorney  proposed  to  take 
the  cause  down  by  proviso,  whereupon  the 
plaintiff  applied  to  stay  the  proceedings.  The 
Court  ordered  a  stet  processus  to  be  entered 
npoa  payment  of  the  costs  of  the  demurrer  by 
the  plaintiff.     Whitaker  v.  Mason,  102. 

2.  Where  an  action  has  been  erroneously 
commenced  against  two  defendants,  the  Court 
will  not  allow  the  plaintiff  (unless  he  has 
been  misled  by  the  defendants)  to  discontinue, 
without  payment  of  costs.  Poensgen  v.  Chan- 
ter, a/2. 

F.  Setting  Aside  Proceedings. 
See  ante,  IV.  K;   XL;  XIII.  B. 

XV.  Irregularity. 
See  ante,  XI. 
A.  Waiver. 

1.  Where  the  defendant  objects  to  a  trial 
taking  place  on  the  score  of  an  irregularity  in 
the  record,  and  afterwards  conducts  his  defence 
under  protest : — Held,  this  is  no  waiver  of  such 
irregularity.    Blissett  v.  Tenant,  6. 

2.  Three  defendants  were  arrested  upon  a 
promissory  note;  one  of  whom,  the  adminis- 
tratrix of  one  of  the  makers,  was  discharged. 
The  plaintiff  declared  against  the  other  two 
only,  who  took  several  steps  in  the  cause : — 
Held,  on  an  application  to  Set  aside  the  declara- 


tion, that  the  irregularity  in  the  declaration 
was  waived  on  behalf  of  the  two ;  the  third 
defendant  not  being  properly  before  the  Court 
Bartrum  v.  miliums,  108. 

3.  Serving  summons  for  time  to  plead,  is  a 
"  fresh  step,"  -within  R.,  H.  2  W.  4,  s.  33. 
Coupland  v.  Cook,  240. 

4.  4th  Jan.,  issue  joined ;  8th  Feb.,  leave  to 
amend  plea,  with  liberty  to  plaintiff  to  post- 
pone trial  till  Sittings  after  Easter  Term, 
Notice  of  trial  countermanded,  and  new  notice 
given  for  the  Sittings  during  Trinity  Term. 
The  record  was  afterwards  withdrawn  by 
agreement: — Held,  this  was  a  waiver  of  the 
previous  default.     Cornish  v.  Robertson,  396. 

XVI.  Special  Case. 

A.  Right  to  Begin. 

.  Upon  the  argument  of  a  special  case,  where 
the  verdict  is  entered  for  the  plaintiff,  he  is 
entitled  to  begin,  though  by  the  pleadings  the 
issue  may  be  upon  the  defendant.  Stone  v. 
Compton,  436. 

B.  Judgment. 

Upon  the  argument  of  a  special  case,  the 
Court  having  ordered  judgment  to  be  entered 
for  the  defendant,  subsequently,  at  the  plaintiff's 
instance,  directed  a  nonsuit  to  be  entered  in- 
stead.    Stone  v.  Compton,  474. 

XVII.  Jurisdiction  of  Judges  at 
Chambers. 

An  affidavit  sworn  in  pursuance  of  B.,  H. 
48  O.  3,  for  the  purpose  of  obtaining  an  order 
to  arrest  the  defendant  in  trover,  is  a  business* 
depending  in  Court,  within  the  meaning  of  11 
G.  4,  &  1  W.  4,  c.  70,  s.  4,  and  therefore  any 
judge  of  the  superior  Courts  may  make  such 
an  order  at  chambers,  though  the  cause  is  not 
in  progress  in  the  Court  to  which  he  belongs. 
DriffiU  v.  Taylor,  150. 


PRECEPT. 
See  Evidence,  I.  (E.)  3. 

PRESENTMENT. 
See  Banker's  Check. 

PRINCIPAL  AND  AGENT. 

See  Evidence,  II.  (A.) 
Frauds,  Statutb  op. 

Where  an  agent  undertakes  to   effect   an 


£86 


DIGEST. 


insurance,  if  he  fail  in  doing  bo,  it  is  his  duty 
to  give  notice  to  his  principal.  Astumptit 
will  lie  for  the  breach  of  such  duty ;  and  the 
promise  laid  in  the  declaration  need  not  be 
proved.    Cattender  v.  Oelrichs,  401. 


PRINCIPAL  AND  SURETY. 

See  Bill  of  Exchange,  I.  II. 
Insolvent. 

As  between  principal  and  surety,  if  any 
material  part  of  the  transaction  between  the 
creditor  and  his  debtor  (in  respect  of  which 
the  surety  enters  into  his  engagement)  is, 
with  the  knowledge  or  assent  of  the  creditor, 
misrepresented  to  the  surety  (the  misrepresen- 
tation being  such,  that,  but  for  the  same,  the 
surety  ship  would  not  have  been  entered  into, 
or  being  entered  into,  the  extent  of  the  surety's 
liability  may  thereby  be  increased,)  the  security 
given  by  the  surety  is  not  available  against 
him,  on  the  ground  of  fraud.  Stone  v.  Camp? 
ton,  436. 


PRISONER, 

1.  If  a  prisoner  sends  for  a  party  as  his 
attorney  to  attest  a  warrant  of  attorney,  he 
cannot  afterwards  set  it  aside  on  the  ground 
that  such  person  was  uncertificated  at  the  time, 
unless  he  shews  he  was  not  aware  of  that  fact 
Sembie9  that  the  fact  of  the  attorney  being 
himself  a  prisoner  is  of  no  importance.  Com 
v.  Cannen,  203. 

*  2  By  the  7th  section  of  the  Act  for  the 
Abolition  of  Imprisonment  for  Debt  (1  &  2 
Vic.  c.  110,)  a  judge  is  empowered  to  dis- 
charge any  u  prisoner  who,  at  the  time  ap- 
pointed for  the  commencement  of  the  Act 
(tcil.  1st  of  October,  1838,)  shall  be  in  custody 
upon  metne  process  for  any  debt"  Where  a 
defendant  was  out  upon  bail: — Held,  that, 
upon  an  equitable  construction  of  the  Act,  a 
judge  might  order  an  exoneretur  to  be  entered 
on  the  bail-piece.    Baieman  v.  Dunn,  374. 

3.  By  the  3d  and  7th  sections,  a  defendant 
may  be  arrested  or  detained,  if  a  plaintiff 
"  shall,  by  affidavit,  show  to  the  satisfaction  of 
a  judge  that  there  is  probable  cause  for  believ- 
ing that  thedefcndant is  about  to  quit  England, 
unless  he  be  forthwith  apprehended  -"—Held, 
that  the  affidavit  for  that  purpose  ought  to 
follow  the  words  of  the  Act,  and  state  the 
facts  from  which  a  probable  cause  for  such 
belief  may  be  inferred.    Id. 

4.  A  defendant  taken  in  execution  on  the 
27th  of  November,  for  a  debt  under  20/.,  is 
entitled  to  his  discharge  on  the  26th  of  Novem- 


ber in  the  following*  year,  being  the  last  day  o. 
Term.    Porae  vTmUcine,  382. 

5.  The  Court,  since  the  1  &  2  Vic  c  1 10, 
will  stay  proceedings  on  the  bail-bond,  and 
order  it  to  be  cancelled,  upon  an  appearance 
being  entered  in  the  original  action,  on  the 
application  of  the  defendant  in  such  action, 
without  an  affidavit  of  merits.  Norrit  v. 
Bighton9383. 


PROCESS. 
See  Practiob,  I. 

PROCLAMATIONS. 
See  Ambndmbnt,  DL  2>  & 

PROFERT. 
See  Bucutor. 

PROMISSORY  NOTE. 

See  Bill  op  Exgbamgb. 
Stamp. 

PROMOTIONS. 
Page  556. 

RECITAL. 
See  Bill  op  Exchamgb,  I. 

RECORD. 

See  Foreign  Attachment. 

RE-ENTRY. 
See  Landlord  and  Tbnant,  I.  (€.) 

RECOVERY. 
See  AHBNDMBNT,  3. 

REGULjE  GENERALES. 
Pagel 
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RELEASE. 

See  Evidbncb,  IL  (C.) 

REPAIR. 
See  Evidbncb,  I.  (D.) 

REPLEVIN. 

See  Ambndmbnt,  I.  2. 
Pleading,  II.  (D.) 

.RETAINER 
See  Actio*,  2. 

RIGHT  OF  WAY. 
See  Way. 

RULES. 
See  Practice,  XIV.  D. 

BULE  TO  COMPUTE. 
See  Practicb,  VI. 

RULES  OP  COURT. 
48  Geo.  3.    (Affidavit.)    DriJUl  y.  Taylor , 

T.  1  W.  4,  s.  2.    (Bail.)    KeougKs  Bail, 
243.    Du  BurgVt  BaU%m. 

H.  2  W.  4,8.  33.  (Irregularity.)  Coupland 
v.  Cook,  240. 

E.  2  W.  4.    (Demurrers.)     Harrison  v. 
HeatAorn,  192. 

H.4W.4.   (Pleading  Rules.)    Kibblewhite 
v.  Reynolds,  510.    /ame<  v.  Bourne,  182. 


,  r.  xiij.  (Reversing  Judgment.) 

Trevanion  v.  Sargon,  518. 

H.6W.4    (Attorneys.)    /n  re  Smithers, 
423^ 


SALE. 

See  Auction. 

Contract,  I.;  II.  2. 


SEPARATION. 

&tf  AB8UHFSIT. 

SEQUESTRATION. 

A  writ  of  levari  facias  de  bonis  ceelesiasticis 
having  issued  in  1834,  the  bishop,  in  1838, 
was  ruled  to  return  what  sums  he  had,  from 
time  to  time,  levied  under  the  writ ;  he  made  a 
return,  setting  out  certain  items  of  receipt  and 
disbursement : — Held,  insufficient,  inasmuch  as 
it  did  not  state  that  the  items  of  receipt  were 
all  that  bad  been  received,  or  that  the  payments 
had  been  actually  made.  Alehin  v.  Hopkins, 
399. 


SERVICE  OP  RULE~ 
See  Practice,  VI.  B 

SESSIONS. 
See  Justices  op  thb  Pbacb. 

SETOFF. 

See  Pleading,  I.  (B.) 

SETTING  ASIDE  PROCEEDINGS. 
See  Practicb,  XIV.  F. 

SETTLEMENTS. 
See  Voluntary  Conybyancb. 

SHERIFF. 

See  Estoppel,  1. 
Evidbncb,  5. 

A.  Duty  on  Arrest. 

There  is  no  obligation  in  law  upon  a  plain- 
tiff, upon  his  delivery  of  a  capias  to  the  sheriff, 
to  give  him  such  information  as  will  enable 
him  to  identify  and  arrest  the  defendant. 
Therefore,  a  pica  by  the  sheriff,  in  an  action 
against  him  lor  not  arresting,  that  after  the 
delivery  of  the  writ,  and  before  a  countermand 
by  the  plaintiff,  the  latter  had  given  him  no 
such  information: — Held,  bad  on  demurrer. 
Dyke  v.  Duke,  11. 
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B.  ATTACHMENT. 

1.  An  attachment  will  not  be  granted  against 
a  sheriff  for  not  btiaging  in  the  body  into  the 
Common  Pipaf,  where  in  the  copy  of  the  writ 
delivered  to  the  defendant  he  was  required  to 
put  in  bail  in  the  Exchequer  ofPteae,  and  bail 
had  been  put  in  accordingly.  Mayhevo  v. 
Hoadley,  161.. 

2.  Attachment  granted  against  the  sheriff, 
for  not  bringing  in  the  body,  notwithstanding 
the  Imprisonment  for  Debt  Act.  Seel  v.  Inge, 
372. 

C.  Adverse  Claims. 

1.  Where  a  sheriff  (baring,  under  an  exe- 
cution, seized  goods  claimed  by  a  third  party,) 
obtains  an  interpleader  rule,  the  Court  will 
not  stay  proceedings  against  him,  instituted  by 
the  claimant,  unless  the  sheriff  has  given  him 
notice  of  his  application.  Burleigh  r.  Eng- 
land, 106.  . 

2.  If,  after  the  rule  nisi  has  been  obtained, 
the  sheriff  withdraws  from  possession  by  the 
directions  of  the  execution-creditor,  and  sub- 
sequently comes  to  make  the  rule  absolute,  the 
Court  will  make  him  pay  the  plaintiff's  costs, 
but  not  those  of  the  execution-creditor.    Id. 

3.  The  sheriff  having  executed  a  fi.  fa.t 
received  a  notice  that  a  docket  had  been  struck 
against  the  defendant,  and  subsequently  another 
notice,  from  the  solicitor  to  the  assignees,  that 
a  fiat  had  issued :  he  was  also  served  with  a 
claim  by  a  third  party,  whose  property  had 
been  seized  under  the  execution :— held,  that 
such  claim  was  sufficient  to  entitle  the  sheriff 
to  relief  under  the  Interpleader  Act  Semble, 
that  the  notices  were  also  sufficient  for  that 
purpose.     Tarleton  v.  Dumetow,  394. 

D.  Election  op  M.  P. 

"  It  is  the  duty  of  the  sheriff  to  return  the 
precept  for  an  election  of  an  M.  P.  to  the 
crown  office,  together  with  the  writ  and  Inden- 
tures.   Webb  v.  Smith,  145. 


SHIPPING. 

See  Bill  op  Lading. 
Charter-party. 
Insurance. 


SLANDER 

See  Practice,  ID.  B.  2. 

A.,  seeing  that  apartments  were  to  let  at  a 
house  occupied  by  B.,  enquired  who  was  the 
landlord,  of  C.  (a  neighbour  of  B's ;)  C.  told 
him,  and  added  that  B.  had  not  paid  his  rent, 


and  that  if  A.  moved  in  bte  goods,  they  would 
be  seized.  B.  having  sued  C7.  for  slander,  the 
judge,  at  the  trial,  told  the  jury  "  he  thought 
it  was  a  privileged  communication  by  C, 
unless  they  were  of  opinion  it  was  made  mali- 
ciously ;  that  the  question  for  them  was*  did 
the  defendant  honestly  nelieve,  at  the  time  he 
spoke  the  words,  that  the  statement  contained 
in  them  was  true,  or  was  he  actuated  by  malice 
in  making  such  statement :" — Held,  that  there 
was  no  misdirection.  But  the  Court  granted 
a  new  trial,  not  being  satisfied  of  the  fact, 
whether  C.'$  statements  were  made  officiously, 
or  in  answer  to  A.'s  enquiries.  Chapman  V. 
Wright,  241. 


SPANISH  BONDS. 

See  Frauds,  Statute  of. 

SPEAKER'S  CERTIFICATE. 

1.  Judgment  may  be  entered  np  against  one 
of  several  parties,  mentioned  in  the  Speaker's 
certificate,  as  liable  to  pay  the  costs  of  an 
election  petition  (under  9  O.  4,  c.  22,  s.  63,) 
for  the  whole  amount  of  such  costs,  even 
though  actions  have  been  commenced  against 
all  the  other  parties.    Fector  v.  Beacon, 1*85. 

2.  The  above  Statute,  which  pyes  antheritr 
to  the  Speaker  so  to  certify,  is  not  a  penal 
enactment    Id, 

3.  The  application  to  the  Speaker,  to  appoint 
the  taxation,  may  be  made  by  the  agent  of  the 
party  in  whoso  firconr  the  committee  hare 
reported.    Id. 

4  It  is  no  objection  to  the  certificate  that 
the  name  of  the  party,  entitled  to  the  coots, 
appears  for  the  first  time  therein,  the  name  of 
A.  B.  being  inserted  in  the  former  docusnenta, 
if  it  sufficiently  appears  from  affidavits  the* 
A.  B.  was  the  agent  of  such  party.    Id. 

5.  As  the  certificate  is,  by  the  Statute,  coodtt- 
sive  as  to  the  amount  of  the  costs,  it  is  no  objec- 
tion that,  in  a  certificate  in  favour  of  a  sitting 
member,  the  costs  of  an  elector,  admitted  to 
defend  the  return,  are  included.    Id. 

SPECIAL  CASE. 
See  Practice,  XVI.  A. 


SPECIAL  JURY. 
See  Practice,  HI.  A.  2 

STAKE-HOLDER. 
See  Costs,  II.  a 


STAMP. 

See  Landlord  and  Tenant,  I. 

VoLUNTARt^CONVfiYANCB. 


(A.) 


1.  By  the  56  G.  3.  *.  5,  (the  Irish  Stamp 
Act,)  bills  of  lading-  require  to  be  stamped; 
and  by  the  third  section,  no  unstamped  writing, 
which  ought  to  have  been  stamped,  shall  be 
received  in  evidence  in  any  Court  in  Ireland* 
or  admitted  in  any  Court  in  Ireland  to  be 
good  or  available  in  law  or  inequity.  Gatliffe 
v.  Bourne,  82. 

%  Quare,  whether  a  bill  of  lading  made  fa 
Ireland,  having  no  stamp,  can  be  received  in 
evidence  here.    Id 

3.  A  letter  in  these  terms :  "  I  have  received 
the  sum  of  20/.,  which  I  have  borrowed  of  you, 
and  I  have  to  be  accountable  for  the  said  sum, 
with  legal  interest :" — Held,  to  be  admissible 
in  evidence  without  a  promissory  note  stamp, 
especially  as  it  had  been  stamped  with  an 
agreement  stamp.    Horns  y.  Red/earn,  190, 


STATUTES. 

34  &  35  H.  8,  c.  20.  (Estates-tail.)  Duke 
of  Grafton  v.  London  and  Birmingham  Rail- 
way Company,  363. 
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56  G.  3,  c.  5.    (Stanfps,*/W#A.)    Gatliffe 
v.  Bourne,  82. 

60.4, c.  16,*.  82.  (BankNpt  Act)  Wright 
v.  tearnley,  413.     Butler  v.  Hdbson,  93. 

7  G.  4,  c,  57,  s.  30.  (Insolvent  Act)    But- 
ler v.  Hobson,  93. 

7  &  8  G.  4,  c  71.  (Bail.)  Hennahx.  Willis, 
117. 


17.     (Frauds.)    Pawle 


29  Car.  2,  c  3,  sec. 
v.  Gunn,  200. 

8  &  9  W.  3,  c.  11,  s.  a    (Assignment  of 
Breaches.)    Scott  v.  Stolen,  274. 

9  Anne,  c.  14.  (Gaming.)  Martin  v.  Smith, 
194. 


2  G.  2,  c.  23,  s.  23. 
Curling  v.  Sedger,  262. 
507. 

2G.2,c.  24.    (Bribery.) 
145. 


(Attorneys'  Bills.) 
Russell  v.   Yorke, 

Webb  v.  Smith, 


23  G.  2.    (Tower  Hamlets  Court  of  Re- 
quests.)   Green  v.  Bolton,  142. 

29  Geo.  2,  c.  36.     (In closure.)    CantreU  v. 
Windsor  Union,  133. 

9  0.3,c.  61.    (Licensing  Public  Houses.) 
Bryant  v.  Beattie,  65. 


17  G.  3,  c  50,8.8. 
Freeman,  177. 


(Auction.)    Matins  v. 


39  &  40  G.  3,  c.  99,  s.  6.  (Pawnbroker.)  Fer- 
gus son  v.  Norman,  418. 

43  G.  3,  c.  46.    (Costs.)  White  v.  Prickett, 
61.     Clare  v.  Cook,  81.     Day  v.  Clarke,  385. 

-,  s.  2L  (Payment  into  Court 
in  Lien  of  Bail.)  Reynolds  v.  Wedd,  230. 
Hannah  v.  Willis,  117- 


9  G.  4,  c.  61,  sec. 
Bryant  v.  Beattie,  65. 


14.    (Licensing  Act.) 
(Jurisdic- 


11  G.  4,  and  1  W.  4,  c,  70,  s.  4. 
tion.)     Driffill  v.  Taylor,  150. 

,8.28.  (Pines  and 

Recoveries.)  •  Evans  v.  Davis,  486. 

1  W.  4,  c.  22b  (Commission  to  examine 
Witnesses.)    Davies  v.  Lowndes,  379. 

1  &  2  W.  4,  c.  42.  (Inclosure.)  Matson  v. 
Cook,  172. 

2  W.  4,  c.  Ixv.  (Tower  Hamlets  Court  of 
Requests.)     Green  v.  £otoa,  142. 

3&4  VV.4,c74.  (Married  Woman.)  In 
re  Eady,  156.  Ex  parte  Birch,  172.  Ex  parte 
Shirley,  484.  * 

(Usury.)    Berring- 
(Poor.)    CantreU  v. 


fon  v.  Co/to,  543. 

4  &  5  W.  4,  c.  76. 
Windsor  Union,  133. 

6  &  7  W.  4,  c.  cxxxvij.  (Westminster  Court 
of  Requests.)     White  v.  &^er*,  132. 


7  W.  4,  and  1  Vic.  c. 
Newton  v.  Spencer,  10. 


56.     (Attorneys.) 


1  Vic.  c.  80,  s.  1.  (Bills  of  Exchange.) 
Berrington  v.  Collis,  543. 

1  &  2  Vic.  c.  110.  (Imprisonment  for  Debt.) 
Bateman  v.  7>unn,  374.  Norris  v.  Bighton, 
383.    Seel  v.  Inge,  31% 


STAYING  PROCEEDINGS. 

&e  Bail. 

Practicb,  XIV.  E. 


STET  PROCESSUS. 
See  Practice,  XIV.  E. 

STRIKING  OUT  PLEAS. 
See  Practice,  VII. 
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SURETY. 

Insolvent. 

Principal  and  Surety. 


TENANT. 

See  Landlord  and  Tenant. 
Case. 


TENANT  IN  COMMON. 
See  Evidence,  I.  (A.) 

TENDER. 
See  Costs,  II.  2. 

TITLE. 
See  Pleading,  II.  (C.  a.) 

TRESPASS. 

See  Evidence,  I.  (F.) 

Justices  op  the  Peace. 
Landlord  and  Tenant,  II.  I. 

TRIAL. 
See  Practice,  XV.  1. 

TROVER. 

See  Costs,  III.  1. 
Pleading,  II.  (F.) 

A  wrongful  taking  of  a  chattel  is  a  sufficient 
conversion  to  support  trover,  without  proof  of 
a  subsequent  demand  and  refusal.  Grainger 
v.  HM,  42 

USAGE. 
See  Evidence,  I.  (B.) 

USURY. 

The  Statutes  3  &  4  VV.  4,  c  98  (s.  7,)  and 
1  Vict,  c  80,  (s.  1,)  do  not  extend  to  cases 
where  a  bill  or  note  is  given  in  addition  to  a 
security  of  another  nature,  upon  which  the 


debt  was  really  contracted.  Therefore,  a  loan 
made  at  more  than  5  per  cent^  upon  the  secu- 
rity of  a  deposit  of  a  lease,  a  promissory  note 
and  a  warrant  of  attorney,  held  not  to  be  pro- 
tected by  those  Statutes.  Berrington  v.  ColUt, 
543. 


VARIANCE. 
See  Practice. 

VENIRE. 
See  Practice,  X. 

VENUE. 
See  Practice,  III. 

1.  The  Court  will  not  change  the  venue, 
upon  affidavits  stating  that  one  of  the  partia 
had  large  estates  in  the  county  and  had  grot 
influence  there.    Davie*  v.  Lowndes,  272. 

2.  Change  of  venue,  where  impartial  trial 
could  not  be  had.    Jones  v.  Price,  373. 

3.  Rule  granted  to  change  the  venut  bm 
London  to  fForcexterthire,  in  an  actioifer 
breach  of  agricultural  covenants  in  a  lea* 
upon  an  affidavit  that  all  the  witnesses  to  te 
examined  on  both  sides  resided  in  the  latter 
county ;  terms  being  imposed  to  prevent  the 
plaintiff  being  delaved  in  obtaining  judgment. 
Pratt  v.  Starling,  396. 


VERDICT. 
See  Practice,  XII. 

VICE-ADMIRALTY  COURT. 
See  Foreign  Judgment. 

VOLUNTARY  CONVEYANCE. 

A.,  having  entered  into  a  contract  with  B. 
for  the  purchase  of  an  estate,  by  an  ants-nuptK" 
settlement,  reciting  such  contract,  covenanted 
that,  if  B.  should  be  enabled  to  convev  the 
estate  to  him,  he  would  convey  the  same  to  the 
trustees  under  the  settlement ;  provided,  that 
if  B.  should  not  be  able  to  convey.  A,  shouM 
be  under  no  obligation  to  procure  a  comjj- 
ance  from  any  other  party,  or  to  pay  it*  value 
to  the  trustees  :   nor  should  A,  be  precluded 
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horn  purchasing  the  estate  for  his  own  benefit. 
B.  was  not  able  to  convey ;  and  A.,  after  his 
marriage,  purchased  the  estate  from  the  owner, 
and  then  conveyed  it  to  the  trustees  under  the 
marriage  settlement ;  he  afterwards  mortgaged 
the  estate  to  C,  in  fee  for  10,000/. :  subse- 
quently the  mortgage  was  transferred  to  Z>., 
the  deed  statinrtbe  consideration  to  be  10,000/. 
paid  to  G,  and  4,000/.  paid  to  A . ;  the  pay- 
ment of  the  former  sum  was  proved,  but  not 
that  of  the  latter.  D.  mortgaged  to  the  plain- 
tiff -.—Held,  first,  that  the  jwrf-naptial  settle- 
ment was  voluntary,  and  consequently  void  as 
against  a  purchaser  for  a  valuable  considera- 
tion; secondly,  that  there  was  sufficient  proof 
of  a  valuable  consideration  for  the  transfer  to 
D. ;  thirdly,  that  an  ad  valorem  stamp  in 
respect  of  4,000/.  was  sufficient  upon  the 
mortgage  to  D.  Doe,  dem.  Barnes  v.  Roe, 
279. 


WAGER. 
See  Pleading,  II.  (A.  6.)  1. 


WAIVER. 

See  Practice,  XV.  A. 

Landlord  and  Tenant,  III. 


WALL. 
See  Evidence,  II.  (B.) 

WARRANT. 
See  JUSTICES  op  the  Peace. 

WARRANT  OF  ATTORNEY. 

See  Cognovit. 
Prisoner,  1. 

WASTE  LANDS. 
See  Evidence,  I.  (F  ) 

WATER  COURSE. 

See  Way,  3. 

In  case  for  obstructing  the  plaintiff's  right 
roL.  I. 


to  a  water-course  which  was  not  set  out  by 
metes  and  bounds,  it  is  no  answer  that  within 
twenty  years  the  stream  had  intermitted  flowing, 
or  its  channel  had  been  altered.  Hall  v. 
Swift,  157. 


WAY. 
See  Contract,  IL  2. 

1.  By  a  lease  of  a  house,  with  all  appurte- 
nances, a  right  of  way,  necessary  for  the  convex 
nient  occupation  of  such  house,  and  previously 
enjoyed  by  the  tenant,  will  pass.  Hinchliffe  v. 
Lord  Kinnouly34ZL 

2.  In  1728,  the  ancestors  of  G.  granted  a 
lease  of  certain  uncovered  land  for  a  term  of 
vears  (expiring  at  Lady-day,  1824).  The 
land  was  subsequently  built  upon,  and  in  1819, 
the  residue  of  the  term  in  a  house  (parcel  of  the 
first  demised  premises),  had  vested  in  the 
plaintiff;  this  bouse  abutted  on  a  passage, 
(also  part  of  the  said  premises,)  a  right  of 
way  in  which  had  been  exercised  by  the  plaintiff 
and  his  predecessors,  and  which  was  necessary 
for  the  convenient  occupation  of  the  house, 
and  to  enable  the  occupier  thereof  to  repair 
the  wall  abutting  on  the  passage :  in  the  last- 
mentioned  year,  O.  granted  to  plaintiff  a  lease 
of  the  house,  with  all  appurtenances,  as  then 
occupied  by  him,  from  Lady-day,  1824  (stated 
as  the  period  when  the  original  lease  would 
determine) ;  plaintiff  covenanting  to  repair  all 
walls,  &c. ;  and  in  1822,  G.  granted  a  lease  of 
the  adjoining  premises  (including  the  passage), 
to  H.  (whose  interest  afterwards  vested  in  the 
defendant),  from  the  time  when  the  original 
lease  would  determine : — Held,  first,  that  the 
right  of  way  vested  in  the  plaintiff  as  an  ease- 
ment, by  the  lease  of  1819 ;  and,  secondly, 
that  the  reversionary  lease  granted  in  1819, 
took  effect  in  possession  immediately  on  the 
determination  of  the  former  lease;  and  conse- 
quently, that  there  was  no  unity  of  possession 
in  O.,  by  which  such  easement  could  be  de- 
stroyed.   Id. 

3.  The  plaintiff  enjoyed  a  prescriptive  right 
of  way  over  a  piece  of  open  land  (called  fV. 
F.)  to  certain  sluices  erected  on  a  water-course 
there.  By  an  Inclosure  Act,  W.  F.  was 
allotted  to  the  defendant,  and  certain  other 
lands  to  the  plaintiff,  and  all  wajs  over  W,  F. 
were  to  be  extinguished  as  soon  as  the  defend- 
ant had  made  another  public  road,  provided 
that  nothing  contained  in  the  Act  was  to  de- 
prive the  plaintiff  of  the  right  of  ingress,  &c, 
to  the  said  water-coarse :  the  defendant  made 
the  new  road,  and  set  out  another  way  for  the 
plaintiff  :—Held,  that  his  old  right  of  way  was 
not  extinguished.    Adeane  v.  Jforthck,  488. 

4.  In  an  action  by  a  reversioner  for  a  nui- 
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8anoe  a  tenant  who  is  injured  by  the  nuisance 
is  a  competent  witness.    Id. 

5.  Therefore,  under  the  above  circumstances, 
a  tenant  of  the  plaintiff's,  whose  land  was 
irrigated  from  the  water-course,  was  a  good 
witness.    Id. 


WILL. 


See  Dbvisb. 
Executor. 


WITNESS. 

See  Evidence,  IV. 
Costs,  Hi.  2,  3. 


WORKHOOSE. 
See  Poor. 

WRIT  OF  RIGHT. 
See  Evidbncb,  I.  (G.) 

WRIT  OP  SUMMONS. 
See  Practice,  I.  (B.) 

WRIT  OP  TRIAL. 
See  Practice,  XI.) 


BND  OF  VOLUME  I. 


A 
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CASES   IN    THE   COURT   OF   COMMON   PLEAS. 
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(Practice.     Cognovit,  execution  on.     Coete.)     -  30 
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Boys  v.  Ancell. 
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Carden  v.  The  Genera]  Cemetery  Company. 

(Practice.     Error.    Practice  ae  to  striking  out  issues  in 
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Crowther  v.  Duke. 
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Manifold  v.  Morris,  Assignee  of  H.  Rigmaiden,  a  Bankrupt. 

(Mortgage.  Money  had  and  received.  Bankrupt.  Licence.)         19 
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VALUABLE    LAW  WORKS, 

PuUithed  by  SHAWSf  SONS,  Law  Booksellers  and  Publisher!,  137  #  138,  Petter  Lane.  London. 

To  Magistrate*,  Magistrate*'  Clerks,  Guardians  of,  and  Clerks  to,  the  Poor  Law  Unions,  and 

the  Legal  Profession  generally. 

The  "JUSTICE  OF  THE  PEACE,"  and  COUNTY,  BOROUGH,  POOR  LAW  UNION, 
and  PARISH  LAW  RECORDER.  Edited  by  William  Eagle  and  John  Mas  Mathbw,  Esqrs., 
Barristers-at-Law,  and  J.  L.  Jellicob,  Esq.  Published  every  Saturday,  Price  6d.  Stamped ; 
Subscription,  £1  5s.  per  Annum.  Forwarded,  Free  of  Postage,  to  all  parts  of  the  Country,  and 
may  be  had  of  every  Newsvender. 

To  Magistrates,  Magistrates'  Clerks,  Solicitors,  %c. 

The  MAGISTRATES'  POCKET  COMPANION,  containing  a  Practical  Exposition  of 
the  Duties  of  a  Justice  of  the  Peace  out  of  Quarter  Sessions,  alphabetically  arranged.  By 
William  Eaole,  Esq.,  Barrister-at-L&w,  and  one  of  the  Editors  of  the  "  Justice  of  the  Peace." 
Price  15s. 

ARCHBOUyS  JUSTICE  OF  THE  PEACE  AND  PARISH  OFFICER;  with  the 
Forms  of  Commitments  and  Convictions  for  every  Offence,  Forms  of  Orders,  &c.  By  John 
Frederick  Abchbold,  Esq.,  Barrister-at-Law.    In  3  vols,  duodecimo,  price  £2  10*. 

Game  Laws. 
The  GAME  LAWS,  comprising  all  the  Acta  in  force,  with  the  Cases  and  Decisions  of  the 
Judges,  Explanatory  Notes,  Index,  &c.    By  John  Locke,  Esq.,  Barrister-at-Law.    Second  Edi- 
tion.    Price  5s. 

Roads' Report. 

REPORT  OF  THE  COMMISSIONERS  for  inauirin?  into  the  STATE  OF  THE  ROADS 
ia  England  and  Wales,  Presented  to  both  Houses  of  Parliament  by  Command  of  Her  Majesty. 
Price  la. 

DAX'S  COSTS,  as  at  present  allowed  on  Taxation.  By  Thomas  Dax,  Esq.,  one  of  the 
Masters  of  the  Court  of  Exchequer.    The  Third  Edition,  price  5s.  64. 

A  POOR  LAW  UNION  and  GENERAL  READY  RECKONER,  for  calculating  the  Pa- 
rishes. Shares  of  the  several  olasses  of  Union  Expenditure,  and  the  quantities  of  Provisions 
i  Hotted  to  the  different  classes  of  Paupers  by  the  Diet  Tables;  for  ascertaining  the  corresponding 
prices  per  lb.,  Stone,  Cwt.,  and  Ton,  and  per  Stone  and  per  Sack  of  Flour,  or  per  Loaf,  and  per 
Score  of  Bread;  for  making  Poor  Kates,  Church  Rates,  Surveyor's  Rates,  and  for  general  pur- 
poses. By  W.  C.  Hotson,  M.A.,  of  Lincoln's  Inn,  Author  of  an  Elementary  Treatise  on  Arith- 
metic and  Algebra ;  and  Auditor  of  a  District  of  Unions  in  Norfolk  and  Suffolk.    Price  8s.  Gd. 

THE  OVERSEER'S  GUIDE  and  ASSISTANT,  containing  plain  Instructions  to  Over- 
seen* of  Parishes  in  Poor  Law  Unions.  By  C.  P.  Babbett,  Esq.,  Clerk  of  the  Eton  Union. 
Second  Edition,  price  2s. 

Arehbolds  Criminal  Statutes. 

ARCHBOUyS  RECENT  CRIMINAL  STATUTES,  I  Victoria,  cc.  84  to  91,  with  Forms 
of  Indictments,  Notes,  and  Index.  By  John  Fbedebick  Abchbold,  Esq.,  Barrister-at-Law. 
Price  5s.  boards. 

THE  PRACTICE  OF  COUNTRY  ATTORNIES  AND  THEIR  AGENTS,  in  the  Courts 
of  Law  at  Westminster,  with  Forms,  and  the  Alterations  made  by  the  Recent  Statute  for  the  Abo- 
lition of  Imprisonment  for  Debt.  By  John  Fbedebick  Abchbold,  Esq.,  Barrister-at-Law.  In 
One  Volume.  12mo.,  price  25s. 

POVERTY  MENDICITY,  and  CRIME,  or  the  Facts,  Examinations,  &c,  upon  which  the 
Report  presented  to  the  House  of  Lords,  by  W.  A.  Miles,  Esq.,  was  founded.  To  which  is  added 
a  IMetionary  of  the  Flash  or  Cant  Language,  known  to  every  Thief  and  Beggar.  Edited  by  H. 
Brandon  Esq.    Price  5*. 

THE  ACTS  FOR  MARRIAGES  AND  REGISTRATION,  6  &  7  Will.  4,  cc.  85  &  86  ; 

1  Will.  4.  c.  1 ,  1  Vict,  c.22;  with  Explanatory  Notes  and  Index.    By  William  Eagle,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law.    Price  5s. 

To  Articled  Clerks,  %c. 
BOOTHS  HISTORICAL  TREATISE  of  a  Suit  at  Law,  with  Notes,  by  George  Thomas 
White,  Eap.,  of  the  Inner  Temple,  Barrister-at-Law.    Seventh  Edition,  price  10s.  Gd. 

NEW  FORMS  OF  PUTTING  IN  AND  PERFECTING  SECURITIES  UNDER  A 
NOTICE  OF  BANKRUPTCY,  before  the  Commissioners  of  Banknintcv.  under  th«  lat  &nd2ndi 


Law  Workt,  Publithed  by  8RAW$  SONS,  Law  Booksellers  and  Publishers,  131  $  138,  Fetter  Lane,  Land**. 

A  PRACTICAL  GUIDE  TO  SURVEYORS  OF  HIGHWAYS,  comprising  their  Powers, 
Duties,  nnd  Liabilities  under  the  New  Highway  Act,  5  &  6  W.  4,  c.  50,  with  a  Copious  Index.  Bv 
F.  W.  Nash,  Esq.,  Barrister-at-Law.     Price  is.  Gd. 

Poor  Laws. 

TIDD  PRATTS  COLLECTION  of  *all  the  STATUTES  IN  FORCE  respecting  the  RE- 
LIEF and  REGULATION  of  the  POOR,  with  Notes  and  References.    Br  John  Tidd  Pratt, 
Esq.,  Barrister-at-Law,  who  assisted  in  preparing  "  The  Act  for  the  Amendment  and  better  Ad 
ministration  of  the  Laws  relating  to  the  Poor,"  to  which  is  added,  a  Copious  Index.    In  One 
Volume,  price  21s.  cloth  boards,  revised  and  corrected  to  the  lost  session,  2  &  3  Vict. 

Magisterial  and  Parochial  Statutes. — To  Magistrates  and  Parish  Officers. 

A  COLLECTION  OF  THE  PUBLIC  GENERAL  STATUTES  of  England  and  Wales, 
passed  in  the  last  Session,  3  &  4  Vict,  as  far  as  relates  to  the  Office  of  a  Justice  of  the  Peace  and 
Parochial  Matters  in  England  and  Wales;  with  Notes,  References,  and  a  Copious  Index.  By 
John  Tidd  Pkatt,  Esq.,  Barrister-at-Law.   Price  Is. 

The  Volumes  completed  are—  s.  d. 

5&  6  Will.  4 8  0 

6&7WIU.4 7  0 

7  Will.  4  &  1  Vict 6  0 

l&2Vict           --.--..  5  6 

2&3Vict.          .......  7  0 

3&4Vict. 7  0 

It  is  intended  that  the  Collection  of  Magisterial  and  Parochial  Statutes  shall  commeuce  at  the 
first  Session  of  Parliament  held  by  William  IV.  as  being1  a  better  period  of  time,  from  its  com- 
mencing a  new  reign,  than  that  of  the  5th  and  6th  as  originally  begun. 

The  preceding  Volumes  to  perfect  the  sets  are  in  the  Press,  and  will  be  published  with  as  little 
delay  as  possible. 

ALL  THE  STATUTES  IN  FORCE  RELATING  TO  THE  CEREMONY  OF  MAR- 
RIA6E  IN  ENGLAND,  including  the  recent  Marriage  Act,  and  the  Act  for  the  Registration  of 
Births,  Deaths,  and  Marriages,  with  Notes  and  a  Copious  Index ;  together  with  some  Account  of 
the  Marriage  Laws  of  France,  Ireland,  Scotland,  &c.  By  Henry  Pearson,  Esq.,  of  the  Middle 
Temple.    Price  5s. 

THE  LAW  RELATING  TO  HIGHWAYS,  5  &  6  W.  4,  c.  60,  with  Explanatory  Notes- 
References,  and  a  Copious  Index.  By  John  Tidd  Pratt,  Esq.,  Barrister-at-Law,  who  prepared 
the  Bill.    Third  Edition,  greatly  enlarged,  price  6s. 

TITHE  COMMUTATION  PRACTICE.  EXTRACTS  from  the  JUSTICE  of  the  PEACE, 
with  Copious  Index,  being  in  connexion  with  the  first  volume ;  a  Record  of  erery  Point  that  has 
occurrea  from  the  commencement  of  the  Commutation  to  the  present  time,  material  to  be  known 
by  Professional  Men,  or  others,  concerned  in  the  Commutation  of  Tithes.  By  G.  H.  Whallfv, 
I&i.,  Barrister-at-Law,  an  Assistant  Tithe  Commissioner  for  Special  Purposes.  The  Second 
Volume,  8vo.  price  12s. 

REMARKS  on  the  APPORTIONMENT  of  the  TITHE  RENTCHARGE.  By  James 
Jerwood,  Esq.,  A.B.,  F.C.P.S.,of  the  Middle  Temple,  Barrister-at-Law,  and  one  of  the  Assistant 
Tithe  Commissioners  for  special  purposes.    Price  Is. 

THE  TITHE  ACT,  AND  THE  TITHE  AMENDMENT  ACT.  with  Notes  on  the  pro- 
cipal  points  which  have  presented  difficulties  to  parties  during  the  operation  of  the  measure. 
With  the  Report  of  the  Tithe  Commission ers,  as  to  the  Cases  which  will  receive  au  Increase  or 
Decrease  upon  the  Average  Receipts ;  the  Cases  which  will  be  specially  adjudicated  upon ;  and 
the  Principles  upon  which  the  Tithes  of  Coppice-wood  are  to  he  commuted.  With  Explanatory 
Notes.  Together  with  an  Important  Letter  on  the  subject  of  Apportionment,  and  the  Commis- 
sioners* Answer  thereto.  By  G.'H.  Whalley,  Escj.,  Barroter-at-Law,  an  Assistant  Tithe  Com- 
missioner for  Special  Purposes.  Mr.  Whalley's  Edition  is  in  One  Volume,  8vo.  price  10s.  cloth 
hoards. 

Window  Duties,  as  altered  by  the  late  Act,  3  Vict.  c.  17. 

A  PRACTICAL  VIEW  of  the  ASSESSED  TAXES,  including  the  Duties  Chargeable  om 
Windows,  Servants,  Carriages,  Horses,  Dogs,  &c,  as  r.ltered  .by  the  late  Act,  3  Vict,  c,  17,  with 
the  Clauses  of  the  Act,  and  an  Index.    By  Charles  Eoan,  Esq.,  Barrister-at~Law.     Price  fe. 
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Common  Pleat. 

April  15. 
The  re-admis- 
sion  of  an  at- 
toraey  in  any 
of  the  superior 
Courts  is  equi* 
Talent  to  an 
original  admis- 
sion, so  as  to 
entitle  him  to 
practise  in  the 
other  Courts. 


Ex  parte  Martin. 

JMARTIN  applied  to  re-admit  an  attorney  in  this  Court,  who  had  been  re- 
admitted last  Term  in  the  Queen's  Bench,  the  officers  of  the  Court 
having  expressed  a  doubt  whether  the  1  &  2  FicL,  c.  45,  s.  3  (a),  applied  to 
such  a  case. 

Tindal,  C.  J.— It  does  not  appear  to  me  that  the  motion  is  necessary. 
Re-admission  is  equivalent  to  admission  ;  and,  therefore,  tnis  gentleman 
having  been  admitted  in  the  Queen's  Bench,  is  entitled  to  practise  in  this 
Court. 


(a)  Enacting,  that  any  person  entitled 
to  be  admitted  an  attorney  of  any  of  the 
Courts  at  Westminster,  shall,  after 
being  sworn  in  and  admitted  as  an  at- 
torney of  any  one  of  the  said  Courts,  be 


entitled  to  practise  in  any  other  of  the 
said  Courts,  upon  signing  the  roll  of 
such  Court,  in  like  manner  as  if  he  had 
been  sworn  in  and  admitted  an  attorney 
of  such  Court 


April  \5. 


Hutchinson  v.  Morley. 


If  a  purchaser 
is  induced,  by 
the  false  repre- 
sentations of  a 
third  party,  to 
enter  into  an 
agreement,  he 
may  annul  the 
purchase. 


A  SSUMPSIT  for  money  had  and  received.  Plea,  non  assumpsit.  At  the 
trial,  before  Erskine,  J.,  at  the  Sittings  for  Westminster  after  last  Term, 
it  appeared  that  the  plaintiff  had  entered  into  a  special  agreement  in  writing 
to  take  the  lease  of  a  public-house,  including  the  fixtures,  from  the  outgoing 
tenant,  Lingham.  The  defendant  was  the  valuer  between  them.  The  agree- 
ment, as  originally  drawn  up,  had  contained  some  stipulation  as  to  the  good- 
will, but  this  stipulation  had  been  struck  out.  In  consequence  of  the  state* 
merits  by  the  defendant  as  to  the  profits,  the  plaintiff  was  induced  to  pay 
20/.,  instead  of  10/.,  as  a  deposit  on  the  purchase,  remarking,  that  if  the  house 
turned  out  according  to  the  defendant's  representations,  he  had  no  objection 
to  pay  that  sum.  The  concern  not  being  so  profitable  as  stated  by  the 
defendant,  the  plaintiff  refused  to  complete  the  contract,  and  brought  an 
action  against  the  defendant  for  the  deposit,  and  the  jury  gave  him  a  verdict 
for  the  20/. 


Jndrewt,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  evidence.  The  question  was,  whether  the  word  "good-will" 
had  not  been  struck  out  of  the  agreement  in  pencil  before  or  after  a  conver- 
sation thereon.  The  parol  representations  of  Morley  cannot  vitiate  a  written 
agreement. 


Tindal,  C.  J. — The  good-will  was  no  pan  of  the  original  agreement.     If 
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a  party  is  induced,  through  the  representations  of  another,  to  enter  into  an    Comma*  PUom. 
agreement,  and  those  representations  turn  out  to  be  false,  that  will  vitiate  the 
contract  quite  as  much  as  if  ft  had  formed  part  of  the  terms  of  the  contract 
iUelA 

Rule  refused. 


HUTCHlNSOlf 
V. 

MofcLir. 


Hampshire  v.  Harris. 


April  19. 


FN  this  case,  which  had  been  tried  before  the  Secondary,  when  the  plaintiff 
recovered  a  verdict, 

C.  Jan§9  obtained  a  rale  nisi  for  a  new  trial ;  and  he  prayed  that  the  rule 
might  be  drawn  up  for  next  Term,  upon  the  ground  that  the  principal  wit- 
ness for  the  plaintiff  had  been  indicted  for  perjury  in  his  evidence  at  the  trial, 
and  a  bill  had  been  found  by  the  grand  jury ;  and  if  the  new  trial  were  to 
come  on  before  the  indictment,  the  witness  might  swear  to  the  same  false 
evidence  as  on  the  former  trial ;  but 


The  Court  will 
not  postpone 
the  period  of 
■hewing  cause 
to  a  rule  nisi  for 
a  new  trial,  in 
order  that  an 
indictment  for 
perjury  against 
a  witness  may 
be  tried  in  the 
mean  time. 


Thb  Court  refused  the  application,  saying  it  would  be  unfair  to  the 
witness,  and  cast  a  slur  upon  him ;  and  that  the  rule  was  to  take  no  notice  of 
an  indictment  for  perjury  on  a  motion  for  a  new  trial  (a). 

(a)  See  Pott  t.  Parker,  2  Chit  B.  269 ;  Sceley  r.  Mayhew,  4  Bing.  561 


Tyers  v.  Stunt. 


istfll* 


A  SSUMPSIT  for  goods  sold  Plea,  the  defendant's  discharge  under  the 
Insolvent  Act  (a). 
At  the  trial,  before  Aratrin,  Serjt.,  it  appeared  that  the  action  was  brought 
for  two  sums;  viz.,  4/.  14*.  6d.9  and  3/.  9$.  8d.,  the  amount  of  goods  supplied 
on  two  separate  occasions.  On  the  part  of  the  defendant  were  produced 
copies  of  his  schedule,  and  of  the  proceedings,  which  are  made  evidence  by 
the  76th  section  (6).  The  plaintiff's  name  was  inserted  in  the  schedule  as  a 
creditor  of  the  defendant's,  but  only  for  the  former  sum.  It  was  contended 
on  behalf  of  the  plaintiff,  that  he  was  entitled  to  a  verdict  for  the  latter  sum, 
and  the  learned  judge  being  of  that  opinion,  the  jury  found  a  verdict  accord- 
ingly, whereupon 


7  Geo.  4,  c.  57. 
(h)  Enacting,  that  "  a  copy  of  the 
petition,  schedule,  order  and  other  orders 
and  proceedings  under  the  Act,  par- 
porting  to  be  signed  by  the  officer  in 
whose  custody  the  same  shall  be,  or  his 
deputy,  certifying  the  same  to  be  a  true 


Where  an  ink 

solvent  ia  in* 
dented  in  tiro 
separate  debts 
to  the  same 
creditor,  and 
inserts  only 
one  in  his  sche- 
dule, hff  re- 
mains liable  to 
be  sued  for  the 
other. 


copy  of  such  petition,  &c,  and  sealed 
with  the  seal  of  the  Insolvent  Court, 
shall  be  admitted  in  all  Courts,  &c,  as 
sufficient  evidence  of  the  same,  without 
any  proof  whatever  given  of  the  same, 
further  than  that  the  same  is  sealed  with 
the  seal  of  the  Court  as  aforesaid/' 
b  2 
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Common  pteat.  Ryland  moved  that  it  might  be  set  aside,  and  a  verdict  entered  for  the 
defendant.  Under  the  40th  section  (c)  the  defendant  ought  to  hare  ioserted 
both  sums  in  his  schedule ;  but  such  an  omission  is  expressly  provided  for  by 
the  63d  section  (d).  The  debt  due  from  the  defendant  was  the  aggregate  of 
the  two  suras,  and  the  entry  in  the  schedule  is,  therefore,  only  an  error  in  the 
amount.  The  proper  course  for  the  plaintiff  would  have  been,  either  to  have 
gone  before  the  Insolvent  Court,  and  have  bad  the  matter  rectified,  or  to  have 
replied  the  circumstances  specially  under  the  61st  section  («)• 


Pbr  Curiam. — It  appears  that  the  plaintiff  was  named  in  the  defendant's 
schedule  as  a  creditor,  but  not  in  respect  of  the  debt  for  which  he  has  now 
recovered ;  for  this  is  a  case  where  one  of  two  distinct  and  separate  debts 
has  been  omitted  in  the  schedule,  and  not  a  case  of  a  merely  inaccurate  state- 
ment of  the  amount  of  a  debt.  The  defendant  has  pleaded  his  discharge  from 
both  these  debts :  but  as  he  has  only  inserted  one  of  them  in  his  schedule, 
he  is  only  discharged  from  that  one,  and  still  remains  liable  for  the  other. 

Rule  refused  (/). 


(<?)  Enacting,  that  "  every  prisoner, 
who  shall  apply  for  relief,  shall,  within 
fourteen  days  next  after  his  petition 
shall  have  been  filed,  deliver  into  the 
Court  a  schedule,  containing  a  descrip- 
tion of  such  prisoner,  &c,  and  also  a  full 
and  true  description  of  all  debts  due  or 
growing  due  from  such  prisoner  at  the 
time  of  filing  such  petition,  and  of  all 
persons  to  whom  such  prisoner  shall  be 
indebted,  or  who  to  his  knowledge  or 
belief  shall  claim  to  be  his  creditors, 
together  with  the  nature  and  amount  of 
such  debts  and  claims  respectively,  &c." 

(d)  By  which,  if  there  is  any  error  in 


the  schedule,  without  fraud,  the  Act 
operates  upon  the  actual  amount  of  the 
debt 

(e)  Enacting,  that  "if  any  action 
shall  be  brought  against  any  prisoner 
for  any  such  debt,  it  shall  be  lawful  for 
him  to  plead  generally  that  be  was  duly 
discharged  according  to  the  Act,  &c, 
whereto  the  plaintiff  may  reply  gene- 
rally, and  deny  the  matters  pleaded,  or 
reply  any  other  matters  which  may  shew 
the  defendant  not  to  be  entitled  to  the 
benefit  of  the  Act,"  &c. 

(/)  See  Bishop  v.  iVUtO,  1  M.  fr 
Rob.  363. 


April  90. 


WAED    V.    SUFFIELD. 


In  an  action  A  SSUMPSIT,  upon  a  guarantee  by  the  defendant,  to  be  responsible  for  all 

hrThedluuh  8Ums  which  0De  H  Ne¥>  mieTnt  receive  as  the  plaintiff's  agent,  not  ex- 

of  his  principal  ceeding  200/. 

or er^ftrtam*  At  the  trial,  before  Gurney,  B.,  at  Worcester,  the  defendant's  signature  to 

sum*  received  the  guarantee  being  proved,  (to  which  one  Bradley  was  also  a  party,)  a 

proved  that  the  letter  was  put  in  from  the  defendant  to  the  plaintiff,  requesting  to  be  far- 

adJnTtted  Me*  nished  with  the  ^P?  of  the  P1*"1^*8  account  with  New  ;  and  then  a  ietter 
liability  to  pay  from  the  plaintiff's  attorney  to  the  defendant,  containing  as  follows:— "On 
agreedto  be?*    the  other  side  you  have  accounts  between  Ward  and  New,  as  agreed  to  by 

'u^-ff6  d  the  taUer*  hy  which  *  Dalance  of  183/*  9*'  **  w  dne  to  Mr  Ward*"  To  this 
the  principal,      the  defendant  replied : — "  In  reply  to  yours  of  this  morning  I  have  sent  by 

and  which  ac- 
count had  been  sent  to  him,  the  defendant.    This  account  not  being  produced  at  the  trial  in 
pursuance  of  notice,  a  witness  was  called,  who  proved  that  the  account  tent  to  the  defendant 
was  the  account  which  had  bean  gone  over  by  the  plaintiff  and  the  principal,  and  which  the 
principal  admitted  to  be  correct :— Held,  that  this  evidence  was  properly  admitted. 


Ward 
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this  evening's  post  to  Mr.  Bradley  for  bis  share,  which,  when  I  hare  received, 

I  will  remit  with  mine  to  Mr.  Ward,"    Notice  was  given  to  the  defendant  to 

produce  the  account  mentioned  in  the  letter  from  the  plaintiff's  attorney;  it         '  »." 

was  not  however  produced.    A  witness  was  then  called  on  the  part  of  the      8uFW*LD- 

plaintiff,  who  produced  an  account  which  he  proved  to  be  a  duplicate  of  that 

sent  to  the  defendant;  and  then  another  witness  also  stated  that. he  went 

over  this  last  account  together  with  New,  and  that  New  admitted  it  to  be 

correct.     This  evidence  was  objected  to,  on  the  ground  that  New  himself 

should  have  been  called,  and  that  his  declarations  were  not  evidence  against 

the  defendant    The  judge  admitted  the  evidence,  and  a  verdict  having  been 

found  lor  the  plaintiff  lor  150/., 

R.  V.  Richard*,  in  Easter  Term,  1838,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  evidence  of  New**  admission  ought  not  to  have  been 
received,  urging  that  in  Goes  v.  Watlwgton  (a),  Whitnash  v.  George  (b), 
Middleton  v.  Melton  (c),  and  that  class  of  cases  in  which  similar  evidence 
bad  been  received,  the  party  making  the  admission  was  dead:  and  the  evidence 
having  been  improperly  received,  however  slight  it  might  have  been,  there 
ought  to  be  a  new  trial,  agreeably  to  the  principle  of  Crease  v.  Barrett  (d). 

Talfowrd,  Serjt,  now  shewed  cause. — New's  declaration  was  not  used  as 
an  admission  by  him  against  the  defendant,  but  as  identifying  the  account, 
and  connecting  it  with  the  defendant's  own  admission,  as  contained  in  his 
letter.  Besides,  the  plaintiff's  case  was  complete  without  this  evidence, 
which  was  wholly  immaterial  and  unnecessary,  in  which  case,  the  admission 
of  it  is  not  a  sufficient  ground  for  a  new  trial,  Doe,  dem.  Lord  Teynham  v. 
Tyler  (#).  Crease  v.  Barrett  was  a  case  of  rejection  of  evidence,  where  a 
party  may  justly  complain  that  his  case  has  not  been  fairly  presented  to  the 
jury;  but  superfluous  evidence  ought  not  to  invalidate  a  verdict  which  might 
have  been  maintained  without  it.  Substantial  justice  has,  at  any  rate,  been 
done  in  this  case. 

R.  V.  Richards,  contra. — The  question  is,  whether,  where  evidence  has 
been  admitted  which  ought  to  have  been  rejected,  the  Court  will  put  them- 
selves in  the  place  of  a  jury,  and  say  what  effect  it  must  have  had  on  their 
minds.  Apart  from  the  evidence  of  what  New  had  said,  there  was  nothing 
but  the  defendant's  letter,  which  did  not  amount  to  an  admission  of  anything. 
It  is  no  answer  to  say  that  substantial  justice  had  been  done.  In  De  RuUen  v. 
Farr(f),*n&Wrightv.  Tatham{g)t  the  evidence  objected  to  was  superfluous, 
but  it  having  been  improperly  received,  the  Court  granted  new  trials.  The 
plaantifls  in  this  case  might  have  relieved  themselves  from  all  difficulty  by 
calling  New;  and  the  case  must  now  be  looked  at  as  if  a  bill  of  exceptions 
bad  been  tendered. 

Tindal,  C.  J. — I  think  that  this  rule  may  be  discharged  without  breaking 
in  upon  any  rule  of  evidence,  or  on  the  law  as  laid  down  in  Crease  v.  Barrett. 


(a)  3B.&B.  132;  6  Moo.  355.  (e)  6  Bing.  561 ;  4  Mo.  k  P.  377. 

'*)  8B.  &C.—  — 

ir> r lur, „.,.  W|  „ „...,. w. 

k  R.  919;  1  Tyr  k  (g)  4  New  Cates,  489;  6  Scott,  5a 


■o)  8  B.  k  C.  556.  (/)  1  Har.  &  Wol.  735;  4  A.  k  E. 

(c)  10  B.  k  C.  317.  53 ;  6  Nev.  k  Man.  776. 

(/)  1  Cr.  M.  I 


Gr.  112. 
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Common  Pleat.  It  may  be  admitted,  that  the  account,  as  gone  into  between  the  principal  and 
Ward         tne  c^er^  was  D0  evidence  against  the  surety ;  therefore,  unless  it  was  made 
».  evidence  by  some  admission  of  the  defendant  himself,  it  ought  not  to  have 

upheld.  ^n  received.  Then  what  is  the  case?  The  defendant  sends  a  letter,  ask- 
ing for  the  account  between  the  plaintiff  and  New.  The  account  is  sent, 
making  183£  9«.  2d.  to  be  due.  This,  coupled  with  the  defendant's  answer, 
may  be  taken  as  an  admission  by  the  defendant  to  the  extent  of  the  demand* 
and  of  the  correctness  of  the  account  between  Ward  and  New.  It  is  then 
necessary  to  produce  this  account,  and  to  identify  it  as  the  account  between 
Ward  and  New.  A  witness  is  then  called,  who  produces  an  account,  which 
was  the  account  settled  between  the  plaintiff  and  New-  This  would  have 
bee.)  enough,  but  another  witness  is  called,  who  further  proves,  that  the 
account  sent  to  the  defendant  was  the  very  original  account  which  New  had 
gone  over.  It  may  be  said  not  to  have  been  evidence  for  the  jury  at  all,  but 
necessarily  admitted  in  order  to  guide  the  discretion  of  the  judge  as  to  the 
admission  of  the  secondary  evidence 

Bosanqubt,  J. — I  think  the  evidence  was  properly  received.  An  account 
is  sent  to  the  defendant,  and  the  defendant  in  answer  says  he  will  send  his> 
share.  That  is  an  admission  of  his  liability.  But  it  is  said,  that  the  account 
sent  with  the  letter  might  not  have  been  the  account  agreed  on  by  New* 
Evidence  was  admissible  to  shew  that  it  was  the  same ;  and  this  evidence 
cannot  be  looked  upon  as  a  declaration  by  New,  but  merely  as  a  proof  of 
identity  of  the  account,  which  the  defendant  must  be  taken  to  have  already 
agreed  to  be  bound  by, 

CoLTMAir,  J.— I  do  not  dunk  it  was  competent  to  endeavour  to  give  addi- 
tional credit  to  the  account  by  asking  whether  New  agreed  to  it ;  but  I  think 
the  evidence  was  admisible  to  identify  a  particular  account  with  the  account 
sent  to  the  defendant. 

Erskinb,  J.— In  the  first  place  there  can  be  no  doubt  that  the  account 
was  properly  received  as  the  copy  of  the  one  furnished  to  the  defendant. 
The  answer  of  the  defendant  was  written  on  the  (kith  of  that  being  the  one 
agreed  to  by  New.  If  it  had  been  left  to  the  jury  to  say  whether  any  par- 
ticular amount,  and  what,  had  been  agreed  to  by  New,  I  should  have  thought 
the  evidence  inadmissible ;  but  the  clerk  only  identified  the  account  by  his 
own  knowledge  of  whai  was  the  account  agreed  to  by  New. 

Rule  discharged. 


EASTER  TERM,  1839. 
Hannah  v.  Willis. 

2  Arnold,  7. 

TN  Easter  Term,  1837,  a  rule  obtained  by  the  plaintiff  for  taking  money  out  in  en  action 

of  Court,  which  had  been  deposited  by  the  defendant  in  lieu  of  a  bail-  "gJJ^J •"the" 
bond,  (under  the  48  Geo.  3,  c.  46,)  waft  made  absolute  (a).  defendant  de- 

The  plaintiff  not  having  entered  an  appearance,  the  defendant,  in  Michael-  oTmoneywUh 
mas  Term,  1837,  obtained  a  rule  niei  that  the  money  so  paid  out  of  Court  to  **£  •}»"$  »ud 
the  plaintiff,  and  a  sum  of  WL  paid  into  Court  by  the  defendant  on  the  6th  in  lieu  of* 
May,  (under  the  7  &  8  Geo.  4,  c.  71,)  should  be  deemed  equivalent  to  his  ^^^43 
having  put  in  and  perfected  bait.     In  Hilary  Term,  1838,  this  rule  was  die-  G.  3,  c.  40,  a. 2. 
charged  (a).    Both  these  rules  were  silent  as  to  costs.  bV'u^^ndff 

In  Michaelmas  Term.  1838,  a  rule,  obtained  by  the  defendant,  was  made  f£  payment  of 
absolute  by  consent,  that  the  bill  should  be  delivered  up  to  him,  and  the  10/.,  of  Court  to  him 
paid  into  Court  in  lieu  of  special  bail,  restored  to  him,  on  payment  of  the  debt  JJ|£  m*\l«abao- 

and  C08to  (6).  plaintiff  did  not 

On  the  taxation,  the  Master  refused  to  allow  the  plaintiff  the  costs  of  any  of  £^nc/£ 
the  rules ;  those  of  the  two  first,  on  the  ground  that  they  were  silent  as  to  Je  defendant 
costs,  and  that  the  plaintiff  having,  by  taking  the  money  out  of  Court,  elected  rule%buhned 
to  put  an  end  to  the  action,  they  were  not  costs  in  the  cause ;  and  those  of  aoVfa  Jd*ownd" 
the  last  rule,  on  the  ground  that  the  detention  of  the  bill  by  the  plaintiff  wad  tbc'moner  paid 

improper.  plaintiff,  and 

the  further  sum 

Wttd§\  Serjt.,  on  a  former  day,  obtained  a  rule  niai  for  a  review  of  taxa-  Court  b^the"  ° 
tion,  contending  that  the  plaintiff  was  entitled  to  the  costs  of  the  three  rules,  unde^the  7&8 
by  the  terms  of  the  last  rule,  which  was  drawn  up  on  payment  of  costs  0. 4,  c.  71, ».  l, 
ii-  to  be  consider- 
generally,  ed  in  |ieu  of 

special  bail, 

Bompas,  Serjt.,  and  Petersdorff,  now  shewed  cause. — The  plaintiff  is  Both  these* 

clearly  not  entitled  to  the  costs  of  the  first  two  rules,  as  they  are  silent  as  to  ™|1"t"rte 

costs,  Anon,  (c)  ;  and  the  plaintiff  having,  by  taking  the  money  out  of  Court,  costa.    A  thiro 

acid  declining  to  proceed  further,  thereby  put  an  end  to  the  cause,  they  can-  ^the  d^fend- 

Bot  be  coata  in  the  cause.     The  plaintiff,  under  43  Geo.  3,  c.  46,  s.  2,  cannot,  *nt  for  deiirer- 

in  any  case,  obtain  costs  to  a  greater  amount  than  10/.,  where  be  takes  the  to^Um  <mw*y- 

money  out  of  Court.  Jnd'j*?1  wm 

made  absolute. 

Wilde,  Serjt,  in  support  of  the  rule,— The  money  having  been  paid  into  v\$£!jtmh* 
Court  under  the  43  Geo.  3,  c*  46,  but  the  defendant  having  neglected  to  "titled  to  the 
fulfil  the  provisions  of  7  ft  8  Geo.  4,  c.  71,  the  plaintiff  became  entitled  to  third  rale*b? 
have  the  money  paid  out  to  him.    He  could  have  sued  on  the  bail-bond  Jhe  MPj*» 
under  the  old  law.    If  the  sheriff's  officer  has  misconducted  himself,  the  not  to  those  of 

the  two  former 
rules,  aa  they  could  not  be  considered  as  made  in  the  coarse  of  the  cause,  the  plaintiff,  by  not 
entering  an  sppearanee,  baring  in  effect  elected  to  abandon  the  action. 


s.S? 


id)  1  Arnold,  117;  4  New  rases,  payment  of  the  debt  and  costs,  exclusive 

I ;  5  Scott,  731 ;  6  D.  P.  C.  417.  of  the  costs  of  the  former  rule,  but  this 

(o)  A  rule  had  been  previounly  applied  was  refused :  See  1  Arnold,  378. 
for,  that  the  bill  might  be  given  up,  on         (c)  1  Chit  Rep.  399.  n. 


8 


TERM  REPORTS  in  the  COMMON  PLEAS. 


V. 


CommamPUtu.  defendant  has  his  remedy  against  him,  either  by  action  or  summary  applkt- 
Hannah  tion  to  the  Court.  The  cause  even  up  to  this  point  has  not  been  legally 
determined ;  and  all  costs  of  motions  in  the  course  of  the  cause,  where  do 
mention  is  made  of  costs,  are  costs  in  the  cause,  Johnson  ▼.  Close  (</),  Hul- 
loek  on  Costs  («).  When  a  plaintiff  is  adjudged  entitled  to  take  money  out 
of  Court,  that  money  may  be  taken  as  payment  pro  tanto,  and  it  does  not 
finish  the  cause.  As  long  as  the  cause  is  in  Court,  the  plaintiff  has  to 
determine  whether  he  will  go  on.  The  defendant  comes  and  asks  to  hare 
the  security  given  up  to  him,  on  payment  of  costs.  When  this  rule  is 
made  absolute,  and  not  till  then,  the  cause  is  determined.  With  regard 
to  the  case  cited  on  the  other  side,  the  practice  there  laid  down  is  only 
applicable  where  the  suit  is  determined. 

Twbal,  C.  J. — This  rule  prays  for  a  review  of  the  taxation  on  two 
grounds ;  first,  that  the  Master  has  not  allowed  the  plaintiff  the  costs  of  the 
rule  of  last  Michaelmas  Term,  for  delivering  up  the  bill  of  exchange,  on 
which  the  action  was  brought,  to  the  defendant ;  secondly,  that  he  has  dis- 
allowed the  costs  of  two  rules  that  were  disposed  of  in  Easter  and  Michael- 
mas Terms,  1837,  in  which  no  mention  was  made  of  costs. 

With  respect  to  the  rule  of  last  Michaelmas  Term,  inasmuch  as  the  rule 
was  expressly  granted  on  condition  of  payment  of  costs,  I  think  the  plaintiff 
is  clearly  entitled  to  them. 

But  I  think  he  is  not  entitled  to  the  costs  of  the  two  former  rules.  He 
certainly  was  not  entitled  to  them  by  the  terras  of  the  rules,  for  they  made 
no  mention  of  costs ;  nor  are  they,  in  express  terms,  included  in  the  rule  of 
Michaelmas  Term  last.  If  he  is  entitled  at  all  to  the  costs  of  the  two  former 
rules,  it  must  be  on  the  general  principle,  that  the  costs  of  rules  obtained  in 
the  course  of  a  cause,  in  which  no  mention  is  made  of  costs,  are  costs  in  the 
cause.  But  according  ta  the  position  in  which  the  parties  in  this  case  stand, 
it  appears  to  me  that  the  costs  of  the  two  rules  in  question  were  not  incurred 
in  the  course  and  progress  of  the  cause. 

The  defendant  having  deposited  with  the  sheriff  the  sum  of  200/.  for  the 
debt,  and  10/.  for  the  costs,  under  the  Statute  43  Geo.  3,  c.  46,  but  having 
omitted  to  pay  in  the  additional  10/.,  under  7  ft  8  Geo.  4,  c  71,  in  proper 
time,  the  plaintiff  obtained  a  rule  to  have  the  money  so  deposited  paid  out  ta, 
him.  The  plaintiff  had  his  option,  then,  either  to  abandon  the  cause,  or  to  pro- 
ceed with  it,  upon  entering  an  appearance  for  the  defendant.  The  defendant 
applied  to  have  an  appearance  entered,  and  that  the  cause  might  be  proceeded 
with ;  but  the  plaintiff  opposed  this,  on  the  ground  that  he  was  entitled,  by 
the  Statute,  not  to  proceed  with  the  action  if  he  thought  fit.  It  is  said,  the 
cause  must  be  considered  to  be  out  of  Court  until  disposed  of  by  a  legal  ter- 
mination. But  situated  as  these  parties  were,  there  could  be  no  legal  termi- 
nation to  the  suit.  The  defendant's  entering  an  appearance  was  irregular; 
and  he  not  being  in  Court,  the  plaintiff  could  not  obtain  judgment  against 
him ;  nor  could  he  nonpros  the  plaintiff.  The  terms  of  the  2d  section  of  43 
Geo.  3  could  not  be  complied  with:  it  enacts,  among  other  things,  that  •* in 
case  the  defendant  shall  not  duly  put  in  and  perfect  bail  to  the  action,  then, 
and  in  such  case,  the  money  so  deposited  and  paid  into  Court  shall,  by  order 


(<Q  1  Chit.  Rep.  559. 


(t)  Vol.  2,  pa.  421. 
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of  the  Court,  upon  motion  to  be  made  for  that  purpose,  be  paid  over  to  the 
plaintiff  in  the  action,  who  shall  be  thereupon  authorised  to  enter  a  common 
appearance,  or  file  common  bail,  for  the  defendant,  if  the  said  plaintiff  shall  so 
think  fit,  such  payment  to  the  plaintiff  to  be  made  subject  to  such  deduction, 
if  any,  from  the  sum  deposited  and  paid  to  answer  costs  as  aforesaid,  as  upon 
the  taxation  of  the  plaintiff's  costs,  as  well  of  the  suit  as  of  the  application  to 
the  Court  in  that  behalf  may  be  found  reasonable."  This  appears  to  con- 
template an  application  by  the  defendant  to  obtain  hack  part  of  the  10/. 
deposited  for  costs,  and  not  to  allow  the  plaintiff  to  take  out  the  money,  and 
go  on  to  increase  the  costs  beyond  that  amount. 

The  ordinary  legal  termination  of  the  suit  by  judgment,  therefore,  was  not 
to  be  looked  for  in  this  suit ;  but  I  am  of  opinion  that  it  was  at  an  end  when 
the  plaintiff  took  the  money  out  of  Court,  and  did  not  proceed  further,  not 
having  to  this  day  entered  an  appearance. 

Bosanqubt,  J.,  and  Colthan,  J.,  of  the  same  opinion  on  both  points. 

EftSKiNB,  X— I  am  of  the  same  opinion.  According  to  the  true  construc- 
tion of  43  Geo.  3,  c.  46,  sec.  2,  it  seems  to  me,  that  where  a  plaintiff  takes 
the  money  out  of  Court,  which  had  been  deposited  with  the  sheriff,  and  does 
not  proceed  in  the  suit  by  entering  an  appearance,  or  filing  common  bail,  he 
cannot  have  more  than  10/.  costs. 

Rule  absolute. 
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Common  Pleat. 


Boys  v.  Ancbll. 


April  20th. 


flOVENANT.    The  declaration  stated,  that  by  an  agreement,  madefy  An  Agreement 
and  between  the  defendant  of  the  one  part,  and  the  plaintiff  of  the  ^^nHxo 
other  part,  the  defendant  covenanted  that  he  would,  within  the  space  of  one  be  made  be- 
month  then  next  ensuing,  well  and  effectually,  by  indenture,  demise  to  the  defendant)  G. 
plaintiff,  his  executors,  administrators  and  assigns,  two  messuages,  &c,  for  H*?"dAa/-  "•• 

■  -  *     t  i  ^     *  *~i*  3  •*  »      •         ■»  trustees  un- 

the  term  of  ten  years,  at  the  yearly  rent  of  100L;  and  it  was  agreed,  that  derawiii, 

in  the  said  indenture  there  should  be  contained  covenants,  on   the  part  p^^the 

of  the  plaintiff,  to  pay  the  yearly  rent,  and  also  to  repair  the  messuages,  plaintiff  of  the 

Ac,  to  take  the  fixtures  at  a  valuation,   to  abstain*  from  carrying  on  wMezerated 

certain  trades  therein,  and  to   insure  the  premises  during  the  continu-  by  the  defend- 

mnce  of  the  term;  and  it  was  also  agreed,  that  the  said  indenture  should  t$  only  f  "wis 

contain  a  proviso  for  re-entry  for  non-payment  of  rent,   and  all  other  aecl  j!fdap<Jn1 

usual  and  reasonable  covenants,   including  a  covenant,  on  the  part  of  between  the 

the  defendant,  for  quiet  enjoyment ;  and  the  plaintiff  covenanted  to  accept  f^^rt 

such  lease,  upon  the  terms  and  conditions  specified,  and  to  execute  a  and  the  plain- 
tiff of  the  other 
part— Httrf,  that  this  wu  such  a  variance,  as  the  Judge  at  NUi  Print,  or  the  Court,  had 
power  to  amend  under  3  &  4  W.  4,  c.  42,  •.  23. 

By  the  agreement  the  defendant  covenanted  that  he  and  hia  co-trustees  would,  within  a 
given  time,  execute  a  lease  of  certain  premise*  to  the  plaintiff,  which  ■hould  contain  certain 
covenauta,  and  the  plaintiff  covenanted  to  accent  eueh  lease  and  execute  a  counterpart,  and 
pay  the  expencea  ot  making  auch  lease,  counterpart  and  agreement ;  and  for  the  true  per- 
formance of  the  agreement,  each  of  the  parties  bound  himself  in  the  penalty  of  5001.,  to  be  re- 
covered against  the  defaulter  aa  Uqnidatm  danagm.—-Htfdt  that  this  sum  mutt  be  considered  as 
a  penalty %  and  not  at  UymdaUd  damage** 
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counterpart  thereof,  and  bear  and  pay  the  expences  of  making  the  lease  and 
counterparty  and  of  the  said  agreement  and  a  counterpart  thereof,  the  said 
lease  and  counterpart  to  be  prepared  by  the  solicitor  of  the  defendant ;  and 
for  the  true  performance  of  the  agreement,  each  of  the  parties  bound  himself 
unto  the  other  in  the  penalty  of  600/.,  to  be  recovered  against  the  defrnlter 
as  liquidated  damage*.    Averment  that  the  plaintiff  was  always  reedy  and 
willing  to  accept  such  lease,  upon  the  terms  and  conditions  specified,  and  to 
execute  a  counterpart  thereof,  and  to  bear  and  pay  the  expences  of  making 
the  lease  and  counterpart,  and  of  the  agreement  and  counterpart  thereof,  of 
all  which  the  defendant  bad  notice.    Breach,  that  the  defendant  did  not, 
within  the  space  of  one  month  after  making  the  agreement,  well  or  effectually, 
by  indenture,  or  otherwise,  demise  to  the  plaintiff  the'  said  messuages,  Ac, 
by  means  of  which  premises  the  defendant  became  liable  to  pay  to  the  plain- 
tiff the  sum  of  500/.,  after  the  expiration  of  one  month  from  the  time  of 
making  the  said  agreement,  on  request ;  and  although  the  said  period  of  one 
month  from  the  time  of  the  making  of  the  agreement  had  elapsed,  before  the 
time  of  the  commencement  of  the  suit,  yet  the  defendant,  although  often 
requested  to  do  so,  had  not  as  yet  paid  the  said  sum  of  500/.,  or  any  part 
thereof,  to  the  plaintiff. 
Plea,  non  est  factum. 

At  the  trial,  before  Vaugkan,  J.,  at  the  Sittings  in  London  in  Easter  Term 
last,  it  appeared,  that  the  agreement  (which  was  under  seal)  purported  tone 
made  between  the  defendant  and  G.  Moody  and  /•  Morris,  devisees  in 
trust  under  the  will  of  George  Miller,  of  the  one  part,  and  the  plaintiff  of  the 
other  part    The  plaintiff  and  defendant  were  the  only  executing  parties. 

The  defendant  insisted  that  the  agreement  was  misdescribed  in  the  decla- 
ration, and  that  the  variance  was  not  one  that  the  judge  had  the  power  to 
amend,  under  3  &  4  Will.  4,  c.  42,  s.  23.  The  judge  inclined  to  the  same 
opinion ;  but  he  directed  a  verdict  to  be  entered  for  the  plaintiff  for  the  500/, 
reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Talfourd,  Serjt.,  in  Easter  Term  last,  moved  accordingly,  on  the  authority 
of  Roadshow  v.  Wood  (a),  or  that  the  judgment  might  be  arrested,  on  the 
ground  that  there  ought  to  have  been  an  assessment  of  damages,  under  the  8 
&  9  Will  3,  c.  11,  s.  8,  the  stipulation  for  the  payment  of  500/.  being  in  the 
nature  of  a  penalty,  and  not  liquidated  damages,  Hardy  v.  Bern  (5),  Smith 
v.  Dickenson  (o),  and  Kemble  v.  Farren  (</). 
• 

Bompas,  Serjt.,  Erie,  Q.  C,  and  DowUng,  now  shewed  cause. — There  is  in 
feet  no  variance :  that  which  is  alleged  to  be  one  is,  that  the  declaration  states 
the  agreement  to  be  by  one  party,  while  the  agreement  itself  purports  to  be 
by  three;  but  the  agreement  being  executed  by  the  defendant  {Aneell) 
alone,  was  in  fact  the  agreement  of  himself  only,  and  not  that  of  himself  and 
his  co-trustees.  The  agreement  being  under  seal  makes  no  difference.— 
[Coltman,  J. — Is  the  agreement  stated  truly  f  It  is,  that  three  should  execute 
a  lease ;  you  state  an  agreement  that  one  should  do  so. — Ttndal,  C  J.— 
Suppose  they  were  tenants  in  common,  all  three  must  join.] — The  plaintiff  is 
proceeding  against  one  alone ;  the  language  of  the  declaration  complains  onlj 

(a)  4  Taunt.  13.  (e)  3  B.  fc  P.  630. 

(b)  5  Term  Rep.  540  n.,  63a  {d)  6  Bing.  141 ;  3  Me,  *  P.  425. 
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of  (he  default  of  the  defendant ;  whether  the  other  trustees  were  defaulters  or    Co***»Ple<n. 
not  is  immaterial.    If  this  had  been  an  action  on  a  promissory  note,  signed 
by  three,  it  would  be  sufficient  to  say  that  one  made  it    The  defendant 
might  plead  in  abatement,  but  it  would  be  no  variance. — [Bosanqust,  J.— In 
that  case  one  might  pay  the  money ;  but  here,  a  demise  by  Aneeli  alone 
would  not  satisfy  the  agreement.— Tindal,  C.  J.— Suppose  this  an  agreement 
where  the  defendant  alone  covenanted  that  be  and  two  others  should  demise, 
could  he  state  it  as  a  contract  that  he  alone  should  demise  f] — It  is  not  the 
less  a  covenant  that  he  will  demise,  because  he  covenants  that  he  and  others 
will  do  so.     At  any  rate  it  is  a  case  for  amendment,  under  the  Statute.    The 
object  of  the  Statute  was  to  prevent  advantage  being  taken  of  a  slight  vari- 
ance.—[/foton^ui*,  J.— The  object  of  the  Statute  was  to  prevent  the  defend- 
ant putting  a  plaintiff  to  the  expence  of  getting  up  a  case,  and  then  obtaining 
a  nonsuit,  on  the  ground  of  variance.}— As  to  the  reduction  of  damages,  the 
sum  mentioned  in  the  agreement  is  expressly  to  be  taken  as   liquidated 
damages.    It  is  true  the  Courts  generally  look  at  the  nature  of  the  agree- 
ment, in  order  to  distinguish  between  what  is  to  be  considered  liquidated 
damages  and  what  a  penalty.    In  Smith  v.  Dickenson,  Kemble  v.  Farren, 
Homer  v.  Groves  (#),  and  Davie*  v.  Penton  (/),  the  language  of  the  agree- 
ments was  such  that  the  Courts  could  not  give  effect  to  them,  except  by  con- 
struing the  stipulated  forfeiture  as  a  penalty,  inasmuch  as  the  forfeiture  was 
to  be  incurred  by  the  non-performance  of  various  acts,  some  of  which  were  of 
the  essence  of  the  contract,  while  others  were  of  the  most  trivial  description* 
The  correct  principle  is  laid  down  by  Heath,  J.,  in  Aetley  v.  Weidon  (j),  where 
his  lordship  says :  "  It  may  be  laid  down,  that  where  articles  contain  cove- 
nants for  the  performance  of  several  things,  and  then  one  large  sum  is  stated 
at  the  end,  to  be  paid  upon  breach  of  performance,  that  must  be  considered 
as  a  penalty;  but  that  where  it  is  agreed,  that  if  a  party  do  such  a  particular 
thing,  ouch  a  sum  shall  be  paid  by  him,  then  the  sum  stated  may  be  treated 
as  liquidated  damages."    The  cases  of  Criedee  v.  Bolton  (A),  and  FUilly 
v.  Jones  (t),  are  nearly  the  same  as  this  case.    Here  the  agreement  is  only 
for  the  performance  of  a  single  act,  namely,  the  execution  of  a  lease  by  the 
defendant,  and  the  acceptance  of  it  by  plaintiff     This,  therefore,  does  not 
fall  within  the  rule  of  those  cases  where  the  sum  agreed  on  has  been  held  to 
be  only  a  penalty,  by  reason  of  there  being  numerous  acts  to  be  done. — 
|  Coltmon,  J. — Suppose  the  defendant  executed  the  lease,  but  refused  to  pay 
the  attorney,  could  the  plaintiff  treat  this  as  a  breach,  entitling  him  to  the 
whole  penalty  fj— That  would  not  be  a  substantial  breach  of  the  agreement 

Talfourd,  Serjt.,  and  J.  Henderson,  in  support  of  the  rule. — This  case  does 
not  come  within  the  Statute  3  &  4  Wm.  4,  c  42,  s.  23.  The  variance  here  is 
not  in  a  matter  which  can  be  said  to  be  "  not  material  to  the  merits  of  the  case, 
and  by  the  mis-statement  of  which  the  opposite  party  cannot  have  been  pre- 
judiced.99 It  is  proposed  to  substitute  an  entirely  new  contract  between  different 
parties.  It  is  a  misdescription,  therefore,  of  the  very  essence  of  the  contract,  the 
two  engagements  being  essentially  different— [Cowman,  J.— You  might  have 

(*)  7  Bing.  735 ;  5  M.  fc  p.  76a  (A)  3  C.  *  P.  MO. 

(/)6B.&C  216 ,  9  D.  &  R.  369  (i)  1  Bing  302,  8  Moore,  244. 

ig)  2  B.  U  P.  346.  * 
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CtomtmPUtu.  craved  oyer,  and  demurred.] — But  the  defendant  is  not  of  necessity  driven  to 
Boys  tnat  cour8«- 

On  the  other  point  they  were  stopped  by  the  Court. 


Ancill. 


Tindal,  C.  J. — I  think  it  unnecessary  to  consider  whether  the  variance  is 
fatal  or  not,  because  we  think  that  it  is  one  that  a  judge  bad  power  to  amend 
at  the  trial!  under  3  &  4  Wm.  4,  c.  4%  s.  23,  as  the  misdescription  was 
"  wholly  immaterial  to  the  merits/9  and  such  an  amendment  could  "  in  no  way 
prejudice  the  defendant  in  his  defence  to  the  action." 

This  reduces  the  question  to  the  other  point,  viz.,  whether  the  sum,  agreed 
between  the  parties  to  be  paid  on  a  breach  of  the  agreement  by  either  of  then, 
is  to  be  considered  as  a  penalty,  or  as  liquidated  damages.  This  corresponds 
with  the  question  which  was  raised  in  the  case  of  Horner  v.  Graves,  but  not 
decided.  Two  of  the  cases  seem  to  me  to  lay  down  the  principle  by  which  this 
case  must  be  governed ;  viz.,  that  wherever  the  scales  are  so  evenly  balanced 
that  it  is  difficult  to  gather,  from  the  precise  words  of  the  stipulation,  whether 
parties  intended  a  sum  named  in  the  light  of  liquidated  damages,  or  of  t 
penalty,  that  in  such  cases  we  must  look  to  the  whole  of  the  agreement,  and 
endeavour  to  ascertain  from  it  the  intention  of  the  parties.  The  matter  is 
here  led,  by  the  words  of  the  stipulation,  in  equilibria,  for  the  parties  hare 
termed  the  sum  to  be  paid  both  a  penalty  and  liquidated  damages.  Bat 
looking  to  the  intention  of  the  parties,  as  manifested  by  the  whole  of  the 
agreement,  it  seems  to  me  clear  that  the  sum  of  500/.  must  have  been  meant 
to  be  a  penalty,  and  not  liquidated  damages,  for  otherwise  it  would  not  only 
be  payable  on  the  defendant's  refusal  to  grant  the  lease,  but  also  on  the 
plaintiff's  refusing  to  pay  the  ex  pence*  of  preparing  the  lease ;  and  it  cannot 
be  supposed  that  the  parties  contemplated  so  large  a  penalty  for  so  small  a 
default.  The  case  appears  to  me  to  be  similar  in  principle  to  Davie*  v.  Ben- 
ton, and  Kemble  v.  Farrsn,  and  must  be  governed  by  the  principles  there 
laid  down.  It  seems  to  me,  therefore,  that  the  sum  in  question  was  a 
penalty ;  and  as  the  jury  did  not  consider  the  amount  of  damages  really  sus- 
tained by  the  plaintiff,  the  cause  must  go  down  to  a  new  trial,  with  proper 
suggestions,  unless  the  parties  can  agree  as  to  such  damages. 

Bosanqubt,  J. — As  the  variance  in  this  case  did  not  go  to  the  merits,  it 
was  one  which  the  Court  had  power  to  amend.  With  regard  to  the  second 
point,  whether  the  600/  is  to  be  considered  as  a  penalty  or  liquidated 
damages;  the  decisions  are  not  perhaps  quite  reconcileable  with  each 
other.  This  rule,  however,  is  established,  that  we  must  look  to  the 
agreement  itselfc  to  see  if  it  be  meant  that  the  sum  should  be  in  the 
nature  of  liquidated  damages.  The  strongest  case  for  the  plaintiff  is  ReiBj 
v.  Jones,  The  agreement  there  did  not  contain  the  words  "  penalty"  or 
"  penal  sum."  There  were  certainly  other  things  to  be  done  besides  the 
execution  of  the  lease ;  but  the  Court  considered  the  sum  to  be  in  the  nature 
of  liquidated  damages.  One  of  the  stipulations  there  was,  that  the  expences 
of  carrying  the  agreement  into  effect,  should  be  paid  by  the  parties  in  equal 
moieties ;  and  this  case,  in  that  respect,  is  similar.  On  the  other  hand  we 
have  Horner  v.  Gravis,  where  the  point  was  discussed,  but  not  determined 
Then  there  are  the  cases  of  Davits  v.  Penton,  and  Kemble  v.  Farren,'  in 
the  former  the  words  were,  "  for  the  true  performances  of  all  and  singular 
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the  agreements  aforesaid,  each  of  the  parties  did  thereby  bind  and  oblige 
himself  unto  the  other  of  them  in  the  penal  sum  of  500/.,  to  be  recoverable 
for  the  breach  of  the  said  agreement  in  any  Court  or  Courts  of  Law,  as  and 
by  way  of  liquidated  damage*;™  and  in  the  latter,  "  that  if  either  of  the 
parties  should  neglect,  or  refuse  to  fulfil  the  said  agreement,  or  any  part 
thereof,  or  any  stipulation  therein  contained,  each  party  should  pay  to  the 
other  the  sura  of  1000/.,  to  which  sum  it  was  thereby  agreed,  that  the  da- 
mages sustained  by  any  such  neglect,  omission  or  refusal,  should  amount ; 
and  which  sum  was  thereby  declared  by  the  said  parties  to  be  liquidated 
and  ascertained  damages,  and  not  a  penalty  or  penal  sum,  or  in  the  nature 
thereof."  Yet  in  both  cases  the  Courts  looked  into  the  different  agreements, 
in  order  to  ascertain  the  intention  of  the  parties.  The  principle  established 
by  the  last  case  is,  that  where  several  stipulations  of  different  degrees  of 
value  and  importance  are  contained  in  an  agreement,  the  sum  which  is 
declared  to  be  payable  on  the  breach  of  any  one  of  them,  shall  not  be  con- 
sidered as  liquidated  damages,  but  merely  as  a  penalty.  The  agreement  in 
the  present  case  provides  for  the  granting  of  a  lease  by  the  defendant  to  the 
plaintiff;  and  it  goes  on  to  state  the  nature  of  the  covenants  to  be  contained 
in  it.  It  may  be  that  the  intentio  of  the  parties  was  to  enforce  the  grant 
or  acceptance  of  the  lease ;  but  it  goes  on  to  provide  for  the  expences  of 
making  the  lease,  which  are  to  be  borne  by  the  plaintiff,  and  a  penalty  would 
be  incurred  by  refusing  to  pay  those  expences ;  but  it  never  could  have  been 
intended  that  that  penalty  should  amount  to  the  whole  sum  mentioned  in 
the  agreement 

Coltman,  J.— I  am  of  the  same  opinion.  There  is  not  much  difficulty  as 
to  the  first  point,  as  1  think  it  is  clear  the  Judge  at  the  trial  had  power  to 
amend  the  declaration.  As  to  the  second  point,  I  think  the  rule  by  which 
agreements  of  this  nature  are  to  be  construed,  is  definite  and  intelligible. 
In  order  to  constitute  a  right  to  recover  liquidated  damages,  there  must  be 
an  express  appropriation  of  the  sum  to  distinct  acts.  It  was  probably  the 
intention  of  the  parties  in  this  case,  that  the  sum  of  500/.  was  to  be  con- 
sidered as  stipulated  damages  on  the  failure  of  either  to  execute  the  lease. 
But  we  must  look  to  the  legal  effect  of  the  words  used ;  and  here  the  sum 
named  is  equally  applicable  to  the  failure  to  pay  the  expences  of  making  the 
lease.  Upon  the  whole,  therefore,  I  think  the  sum  in  question  should  be 
considered  as  a  penalty. 

Erskimb,  J. — 1  am  of  the  same  opinion.  There  are  two  cases  on  this 
subject  in  this  Court  much  opposed  to  each  other ;  ReiUy  v.  Jones,  and 
Kembte  v.  Farren.  In  the  first  of  these  the  case  turned  on  the  absence  of 
the  word  penalty;  and  it  was  held,  that  the  term  liquidated  damages,  being 
the  only  one  used  in  the  agreement,  the  sum  in  question  must  be  so  con- 
sidered ;  but  in  Kemble  v.  Farren,  the  words  used  were  very  strong,  de- 
signating the  sum  to  be  liquidated  damages  only,  and  not  a  penalty,  or  in 
the  nature  of  it;  but  it  was,  nevertheless,  held  to  be  a  penalty,  inasmuch  as 
it  would  attach  not  only  to  the  substantial  breach,  but  also  to  some  stipu- 
lations of  very  small  consequence.  Here  the  language  of  the  agreement  is 
different  to- either  of  those  two  cases ;  but  it  closely  resembles  that  in  Davie* 
t.  Penlon.    The  words  "  penal  sum"  are  there  used.    This  brings  us  to 
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CommmPUat.  the  question,  What  was  the  intention  of  the  parties?    I  think  the  rale 
Boy8         laid  down  by  Heath,  J.,  in  Aetley  v.  Weldon,  is  the  true  one.     Taking  this 
».  rule  as  a  guide  to  the  construction  of  this  agreement,  we  cannot  but  see  that 

the  forfeiture  attaches  to  the  failure  to  pefbrm  several  things  of  different 
degrees  of  consequence;  and  it  could  not,  therefore,  have  been  intended  as 
a  fixed  penalty.  On  the  one  side,  there  was  but  a  single  act  to  be  done 
namely,  the  execution  of  the  lease  by  the  defendant ;  but,  on  the  other  hand, 
the  plaintiff  was,  beside  the  execution,  to  pay  the  expences  of  preparing  the 
agreement,  lease  and  counterpart.  Had  he  refused  to  pay  these  expences, 
it  would  have  been  a  breach  of  the  agreement ;  and  could  it  be  said,  that  the 
full  penalty  was  incurred  by  this  breach  ?  It  seems  to  me,  that  the  intention 
of  the  parties  was,  that  the  sum  should  be  taken  as  security  for  the  damages 
incurred. 

The  parties  agreed  that  the  verdict  should  remain,  the  damages  being 
reduced  to  1#. 

Rule  absolute  accordingly,  without  costs  on  either  side. 


May  i.  Rend  ALL  v.  Haywaed. 

AwwtrUlw-  {VASE  fbr  slander,  imputing  theft  to  the  plaintiff    At  the  trial  it  was 
action  of  •£»-  proved,  that  the  words  were  spoken  under  circumstances  which  indicated 

?*r'  TjjJ*.th#  actual  malice  on  the  part  of  the  defendant ;  the  jury,  however,  found  a  ver- 

raijr  SO*.  UT*  diet  for  20#.  only. 


aoagfli. 


Clarktan  moved  for  a  new  trial,  on  the  ground  that  the  verdict  was  per* 
verse  and  disproportionate  to  the  injury  proved  to  have  been  sustained ;  and 
urged  that  by  this  verdict  the  plaintiff  would  be  deprived  of  costs,  as  the 
judge  had  no  power  to  certify. 


T1NDAI4  C  J.— 1  think  that  there  is  not  sufficient  ground  to  send  the  < 
down  for  trial  again;  The  damages  were  exclusively  for  the  jury.  Perhaps 
a  fuller  measure  of  justice  might  have  been  awarded  if  they  bad  given  higher 
damages ;  but  it  is  not  usual  for  the  Court  to  grant  a  new  trial  on  the  ground 
of  the  smallness  of  damages,  except  there  has  been  a  mistake  of  law,  or  seme 
evident  miscalculation  by  the  jury. 

Bosanqubt,  J.— I  am  of  the  same  opinion.  New  trials  are  never  granted 
in  cases  where  damages  are  excessive,  unless  the  excess  is  extravagant  I 
never  heard  of  a  new  trial  being  granted  on  the  ground  of  the  smallneas  of 
damages.    The  general  rule  must  be  adhered  to. 

Rule  refused  (*). 

(a)  See  Hayward  v.  Newton,  2  Strs,  940,  ace 
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Petch  v.  Fountain.  QmnumPUat. 


n^HE  plaintiff  and  defendant,  who  were  both  school-mistresses,  entered  An  action  for  • 

into  an  agreement,  by  which  the  defendant  took  from  the  plaintiff  a  i^KiwaiJoa 

house,  from  Lady-day,  1838,  at  sixty  guineas  a-year,  payable  quarterly ;  and  27th  June, 

the  plaintiff  agreed  to  pay  the  defendant  for  the  board  of  twenty-three  young  f^^fefd^d 

ladies,  by  instalments,  payable  quarterly ;  the  first  payment  to  be  made  on  *  •*t-° y* 

the  1st  of  August.    The  plaintiff  commenced  an  action  for  the  first  quarter's  the  terms  of  an 

rent  (15*  16*.)  on  its  becoming  due  at  Midsummer.      The  defendant  jy^wtbe- 

-      «    •  W»*i  !•*■'*         ■!  tween tne par- 

pleaded  a  set-off  for  the  sum  of  129/.,  claimed  to  be  due  in  respect  of  the  tie**  was  not 

board  of  the  young  ladies.      Another  action,  for  slander,  had  been  com-  SKusl  ***?' 

menced  by  the  plaintiff  against  the  defendant,  on  the  27th  of  July.    Both  action  of  slan- 

actiona,  and  all  matters  in  difference,  including  the  claim  of  the  defendant  in  brought  by° 

her  set-off  in  the  first  action,  were  referred.    The  first  meeting  before  the  ^^Sf^"^ 

arbitrator  was  in  November;  and  he  awarded,  that  a  verdict  should  be  Both  cause*, 

entered  for  the  plaintiff  in  the  first  action  for  15/.  I5#.,  and  also,  in  respect  ^fflr^"* 

of  the  set-off,  that  there  was  no  cause  of  action  for  slander ;  and  that  on  the  ,J^",»  *• 

1st  of  August,  the  sum  of  129/.  was  due  to  the  defendant,  which  sum  he  Mkfaut- 

awarded  that  the  plaintiff  should  pay  to  the  defendant.  ™r?rei&r^ 

In  Norember 

Wilde,  Serjt.,  had  obtained  a  rule,  calling  on  the  defendant  to  shew  cause  an  award  was 
why  the  award  should  not  be  set  aside  as  to  that  part  which  directed  that  ££  quarter? 
the  129/.,  due  on  the  1st  of  August,  should  be  paid  to  the  defendant,  on  "»*  '?**>• 
the  ground  that  the  instalment  becoming  due  subsequent  to  the  order  of  first  action,  and 
reference,  the  arbitrator  had  no  authority  to  make  this  order.  ieSoff^f  he* 

arbitrator  also 

Bingham  shewed  cause,  and  contended  that  the  defendant's  claim  of  fimndthat  there 

»et-off  was  clearly  a  matter  in  difference,  and  expressly  within  the  terms  of  action  for  slan- 

the  order  of  reference.  *T«K?  ?•£*• 

ed  1291.  to  be 

paid  to  tbede* 

Wilde,  Serjt,  in  support  of  his  rule,  argued  that,  admitting  the  sum  in  fondant,  m  a 

question  was  a  matter  in  difference,  it  was  by  no  means  clear  that  it  was  a  farence^- 

subject  of  set-off;  for  it  was  not  due  at  the  time  when  it  was  pleaded  to  •&**>  ***** 

the  action  not  exceeded 

his  authority, 

Tindal,  C.  J.— This  is  merely  a  question  as  to  the  intention  of  the  SH£^^&i 
parties.    If  it  was  only  intended  that  the  arbitrator  should  consider  whether  to  a  "V*? 
the  set-off  was  a  proper  answer  to  the  action,  there  would  have  been  no  termor  the  * 
necessity  to  have  specially  included  it  in  the  order  of  reference.    It  is  cer-  orferof  refer- 
tainly  within  the  meaning  of  the  word  claim,  which  is  clearly  a  part  of  the 
reference.    The  rule  must  be  discharged. 

Bosanquit,  J— I  am  of  the  same  opinion.  The  arbitrator  was  to  consider 
all  claims;  and  if  the  set-off  was  in  the  nature  of  a  claim,  although  it  might 
not  have  been  an  answer  to  the  action,  he  was  bound  to  decide  upon  it. 

ColtmaN  and  Erskinb,  Js.,  concurred. 

Rule  discharged. 
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Gmmonpuas.  Pearson  and  another  v.  YewenS. 

May  2. 

The  defendant  JflfflLDE,  Serjt.,  on  a  former  day  in  this  term,  had  obtained  a  rale  to  shew 
on^FTihe^  cause  why  the  defendant  should  not  be  discharged  out  of  custody  as 

riff's  officer,  to  this  action,  on  the  ground  that  be  was  arrested  without  any  warrant ;  and 
hid  ^wriST  ft,9°  catting  upon  one  Sloman,  a  sheriff's  officer,  by  whom  the  arrest  had 
^om.ibf  Uta     been  effected,  to  shew  cause  why  he  should  not  pay  the  costs  of  the  appli- 

sheriff,  but  .  r  "  Tr 

none  from  the     cation. 

present.  There 

wee  at  the  time 

another  writ  is       Cause  was  shewn  by  Gunning,  for  the  plaintiffs;  and  Hoggin*,  for  Slo- 

the  sheriff's        „  .  ^  '  ^  V  ™ 

office  against       "N*'   ana 

the  defendant, 

anothernarty;  Wilde,  Serjt,  and  Humfrey,  were  beard  in  support  of  the  rule. — It  is 

"©the*  offi  unnecessary  to  repeat  the  facts  and  arguments,  as  they  are  so  fully  stated 

had  the  warrant  in  the  judgment  of  the  Court,  which,  after  time  taken  to  consider,  was  now 

HLjlE?  delivered  by 
aioo.  Thiswav- 

▼erecToy  iV.'to  Tindal,  C.  J. — This  was  an  application  by  the  defendant  to  be  discharged 

underlheriff  out  °^  CU8to^^  **  to  ^^  a0**011*  in  which  he  was  detained  under  colour  of  a 

altered  the  writ  of  capias  ad  satisfaciendum  ;  upon  which,  at  the  time  of  the  arrest,  no 

raoTitutiM  warrant  had  been  issued.    By  the  affidavits  it  appeared,  that  the  defendant 

the  name  of  5.  had  been  arrested  in  an  action,  at  the  suit  of  Isabella  Maclaren,  by  one 

at'the^officerby  Sloman,  who  had  a  warrant  from  the  late  sheriff  of  Middlesex  to  arrest  the 

bh0m  !t  WJd-~  ^e^en<^ant»  but  h**!  m  warrant  from  the  present  sheriff;  and  the  defendant 

Held,  that  the  w**>  thereupon,  forcibly  taken  to  Sloman'*  lock-up-house,  in  Chancery-lane. 

n^ln^elaw-  At  that  time  there  were  8Cveral  wriu  m  the  Sheriff's  Office  against  the 

rul  custody  of  defendant;  and,  during  the  time  the  defendant  was  in  the  custody  of  Sloman, 

sheriff  harfngT  a  warrant>  ^hich  had  been  issued  on  one  of  them,  at  the  suit  of  James  and 

bJ tb?  *i!tor*"  Robert  Robinson,  and  which  was  in  the  possession  of  an  officer  of  the  name 

rant,  become  a"  of  Nathan,  to  arrest  the  defendant,  was,  at  the  request  of  Sloman,  delivered 

lUenUct^of  *°  °^m  °y  Nathan,  an  indorsement  having  been  made  thereon  by  Nathan,  in 

the  officer,  the  these  terms :  "  Not  executed  by  me.     L.  J.  Nathan,  3d  of  April,   1839  ;n 

noUiaMeto^be  an<* tne  warrant  was  tnen  altered  by  the  under-sheriff,  by  inserting  in  it  the 

detained  upon  name  of  Sloman,  as  one  of  the  officers  to  execute  it. 

the/intheahe-       An  application  was  afterwards  made  by  the  defendant,  to  a  judge  at 

"T/eW*"?*-  chambers,  to  be  discharged  out  of  custody.     The  judge  declined  to  make 

thattbedefend-  any  order;  and  thereupon  the  defendant  sued  out  a  writ  of  habeas  corpus* 

lnmgiolats>  by  in  order  to  n'B  bein&  remoYed  to  ***  custody  of  the  warden  of  the  Fleet. 
habeas  corpus  To  this  writ  the  sheriff  returned,  that  he  had  arrested  the  defendant  at 
selTimo  the™"  tlw  8uit  of  J**™*  *nd  Robert  Robinson,  and  that  he  was  detained  in  cua- 

w^tJ  °f  th*  i°^y  at  the  8Uit  °f  ttie  P*8"1^8  in  thiB  action>  aD^  °y  tnree  °^^  plain- 
Fleet,  admit  tiffs  in  three  other  actions.  A  rule  nisi  was  obtained  as  against  the 
m'Th^l^ai*  Plaintiff  in  this  action,  and  Sloman,  the  sheriff's  officer,  for  the  discharge 
custody  of  the  of  the  defendant.  On  shewing  cause  against  this  rule,  it  was  contended 
n  *  that  Sloman,  in  making  the  original   caption,  having  no  warrant   from 

the  sheriff,  was  to  be  looked  on  as  a  mere  stranger;  and  that  the  wrongful 
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act  of  a  stranger,  in  imprisoning  the  defendant,  could  not  operate  to  prevent  CommomPUas. 
the  sheriff  from  detaining  the  defendant  by  virtue  of  the  writs  in  the  office, 
which  attached  as  soon  as  the  party  was  brought  into  the  custody  of  the 
sheriff,  though  wrongfully  brought,  provided  the  sheriff  was  no  party  to  the 
wrong ;  for  which  the  cases  otHowson  v.  Walker  (a),  and  Arundel  v.  Chitty  (0), 
were  cited.  But  it  appears  to  us,  that  if  Sloman  is  to  be  considered  as  a 
mere  stranger  in  making  the  original  caption,  the  defendant  cannot  be  con- 
sidered as  having  been  in  the  custody  of  the  sheriff  by  being  taken  to 
Sloman  9  lock-up-house,  for  the  lock-up-house  of  Sloman  is  not  the  prison 
of  the  sheriff;  and  the,  earliest  period  at  which  any  writs  in  the  sheriff's  office 
could  in  that  case  attach,  would  be  when  the  name  of  Sloman  was  inserted 
In  the  warrant.  We  cannot,  however,  consider  the  defendant  as  being  law* 
fully  in  the  custody  of  Sloman,  in  consequence  of  the  insertion  of  his  name 
in  the  warrant  originally  issued  to  Nathan.  It  must,  we  think,  be  considered 
as  a  collusive  act,  intended  to  give  a  false  colour  of  legality  to  the  original 
caption  of  the  defendant  by  Sloman;  and  as  having,  in  effect,  made  the 
sheriff  a  party  to  the  original  illegality  committed  by  Sloman,  so  far  at  least 
as  to  prevent  the  detainers  from  attaching.  If  the  sheriff  had  issued  a  warrant 
to  Sloman,  in  the  action  at  the  suit  of  Maelaren,  after  the  original  caption, 
he  would  thereby  clearly  have  made  himself  a  party  to  the  original  wrongful 
caption;. and  we  cannot  think  that  he  is  less  a  wrong  doer,  in  consequence 
of  his  having  proceeded,  by  a  less  direct  course,  to  effect  that  which  appears 
intended  to  produce  the  same  end ;  and  the  case,  therefore,  appears  to  us  to 
fall  within  the  principle  of  Barrait  v.  Price  (c).  It  was  suggested,  in  the 
oourse  of  the  argument,  that  the  defendant,  by  suing  out  the  writ  of  kabea* 
corpu*,  and  removing  himself  into  the  custody  of  the  warden  of  the  Fleet, 
had  admitted  himself  to  be  in  the  legal  custody  of  the  sheriff;  and  that  by 
consequence  the  writs  in  the  office  had  attached.  But  it  does  not  appear  to 
us  that  this  admission  ought  to  prejudice  the  defendant.  A  warrant  having 
been  issued  to  Sloman  to  arrest  him,  the  fact  could  not  be  controverted  that 
he  was  in  the  custody  of  the  sheriff;  but  it  was  open  to  the  defendant,  before 
his  removal,  to  controvert  the  legality  of  such  custody ;  and  we  see  nothing 
in  the  form  of  the  writ  of  habeas  corpus,  that  should  estop  him  from  still 
controverting  it.    We  therefore  think  that  the  rule  should  be  made 

Absolute. 

(«)  2  W.  Black.  823.  Faber,  2  B.  &  A.  743,  were  also  cited 

(b)  1  D.  P.  C  499 ;  Daoiee  v.  Chip-      in  the  argument  upon  this  point. 
pendale,  2  B.  fc  P.  282;  Barclay  v.         (e)  2  M.  &   Scott,  634;  9   Bing. 

566. 
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Cowmen  PUau 

Kay  7. 
The  Court  can- 
not, without 
the  content  of 
parties,  order 
issues  in  feet  to 
be  struck  out, 
with  liberty  to 
restore  them 
after  the  deci- 
sion of  a  Court 
of  Error  on 
issues  in  law. 


Carden  v.   The  General  Cemetery  Company. 

JUDGMENT  having  been  given  in  this  case  for  the  plaintiff  on  a  demurrer 
to  two  of  the  pleas  (a),  the  defendants  bad  brought  error,  whereupon 

R.  V.  Richard*,  on  behalf  of  the  defendant*,  had  obtained  a  role  **#t  to 
strike  ou{  the  issues  in  fact,  with  liberty  to  restore  them  alter  judgment  in 
error. 

Wilde,  Serjt,  and  W.  H.  Walton,  shewed  cause.  In  Beckham  v.  Knight  (*), 
a  somewhat  similar  application  was  made  to  this  Court,  but  they  declined  to 
interfere.  In  that  case  the  application  was  made  by  the  plaintiff  in  his  own 
delay ;  here  it  is  made  by  the  defendants,  which  affords  a  stronger  reason 
why  the  Court  should  refuse  the  application.  In  Beckham  v.  Knight,  that 
was  done  by  consent,  which  is  now  sought  to  be  obtained  against  the  plaintiff 
tji  inmtum.  In  Burdett  v.  Coleman  (c),  which  was  cited  in  Beckham  t. 
Knight,  there  were  three  trials  arising  out  of  the  same  act :  one  judgment 
would,  therefore,  over-ride  them  all.  At  present  the  plaintiff  has  the  judg- 
ment of  the  Court,  and  if  it  is  affirmed,  he  must  still  go  down  to  try  the 
issues  in  fact;  if  the  defendants  get  a  verdict,  they  will  not  go  on  in  error. 

Jt.  V.  Richard*,  in  reply,  urged  that  it  would  be  advantageous  to  both 
parties  to  avoid  the  expence  of  trying  the  issues  in  fact,  as  the  real  question 
would  be  decided  between  them  upon  the  demurrer. 

Per  Curiam.— -We  have  no  power  to  interfere,  however  anxious  we  may 
be  to  prevent  expence.  It  must  be  a  matter  of  arrangement  between  the 
parties. 

Rule  discharged. 


if  Mil  15. 

The  Court  will 
not  postpone 
the  trial  of 
issues  in  fact, 
until  after  the 
decision  of  a 
Court  of  Error 
upon  issues  in 
law  upon  the 
same  record. 


(a)  Ante,  vol.  1, 503 ;  5  New  Ca.  253 ; 
7  Scott,  97 ;  7  D.  P.  C.  275;  3  Jer.  24. 

(b)  Beckham  v.  Knight  &  Drake. 

In  this  case,  the  Court  had  given  judg- 
ment on  demurrer  in  favour  of  the  de- 
fendant Drake(ti),  whereupon  the  plain- 
tiff had  brought  a  writ  of  error. 

Stammer*,  in  the  last  Term,  had  ob- 
tained a  rule  nisi,  on  behalf  of  the  plain- 
tiff, to  stay  the  trial  of  the  issues  in  fact 
until  after  the  decision  of  the  Court  of 
Error  should  be  pronounced.  He  cited 
Burdett  v.  Coleman  (b). 

E.  V.  fnitiam*  (for  the  defendant 
Drake)  shewed  cause,  and  cited  2  Wm*. 


Sound.  100,  Metcalfe  s  Cote  (e),  FiU- 
wiltiam*  v.  Coply  (d),  Samuel  v.  Jn- 
dinjt),  Fin.  Abr.  "  Error,"  (M). 

Wilde,  Serjt,,  and  Stammers  were 
heard  in  support  of  the  rule ;  but  the 
Court  intimating  that  they  were  dearly 
of  opinion  that  they  had  no  power  to 
make  such  an  order,  it  was  ultimately 
arranged  between  the  parties,  that  the 
issuesln  (act  should  be  struck  out,  with 
liberty  to  either  party  to  restore  thess 
after  the  judgment  in  error  should  hart 
been  pronounced. 

(c)  13  East,  27. 


(a)  Ante,  vol.  1,  71 ;  4  New  Ca.  243 ;  5  Scott,  619. 

(b)  13  East,  27. 

(c)  11  Rep.  38,  a, 

(d)  Dyer,  291  b,  pi.  68. 
(d)  6  East,  333. 
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Manifold  and  another  v.  Morris,  Assignee  of  H.  Rig-    Common  *w. 
maidbn,  a  Bankrupt.  Apun. 

ASSUMPSIT  for  wine  licences  sold  and  delivered,  for  money  had  .and  Certain pre- 
received,  end  on  an  account  atated.  fi2Jl£ ** 

The  case  was  tried  before  Coleridge,  J.,  at  the  Spring  Aaaixes  at  Liverpool,  UcWtotw 
in  1838.    The  following  facta  were  proved:—  tolthe^nttffe, 

On  the  24th  February,  1835,  H.  Riamaulen,  a  publican,  and  wine  and  apirit  **}  {j***"* 
merchant,  mortgaged  the  premises  in  which  he  carried  on  his  business,  and  all  mi*e§,  to  dit- 
licences  for  selling  wines  and  spirits  on  the  premises  to  the  plaintiffs,  for  3,900/.,  jJjJEfjTJi* 
with  a  power  of  sale  on  default  of  payment    On  the  26th  of  the  same  month,  licences  at  this 
he  mortgaged  the  same  premises  a  second  time  to  /.  Holder,  for  l,350£,  with  ^JJded?' The" 
a  like  power  of  sale.    On  the  27th  of  the  same  month,  he  made  a  third  mort-  assignee  of  the 
gage  of  the  same  premises  to  his  brother,  /.  Rdgmaiden,  for  1 ,330/.    On  the  had  oecmne 
26th  February,  1836,  he  became  a  bankrupt,  and  the  defendant  was  appointed  Jjjjjjft^" 
his  assignee.    On  the  7th  April  following,  the  premises  were  sold  by  the  licence,  which 
plaintjfls,  under  their  power  of  sale,  to  B.  Rignudden,  for  5,520*.,  but  the  ZZ^^n* 
licences  were  reserved  to  be  taken  at  a  valuation  by  the  purchasers  of  the  for*  aamof 
premises.    They  were  at  this  time  suspended    From  the  5,520/.  the  two  thirdperty: 
first  mortgagees  were  paid  off,  and  the  balance  of  207/.  was  paid  to  /.  Rig-  ^J^*not " 
maiden,  the  third  mortgagee.    On  the  17th  May,  1836,  the  defendant,  as  money  received 
assignee  of  the  bankrupt,  sold  to  B.  Rigmaiden  the  good-will  of  the  business,  ^l^uffa. 
the  licences,  liquors  and  trade  fixtures  for  150/. ;  and,  the  former  licence        ««▼.  whe- 
having  been  forfeited,  obtained  a  new  one  for  him.    The  plaintiffs,  as  first  Hc^ncee  can  be 
mortgagees,  now  sought  to  recover  the  sum  for  which  the  licences  were  sold.  PJJ^J**  •{** 
The  learned  judge  directed  a  nonsuit,  on  the  ground  that  the  licences  could  J        *** 
not  be  the  subject  of  a  sale,  and  that,  at  all  events,  the  licence,  for  which  the 
sum  in  question  was  paid,  was  not  that  conveyed  to  the  plaintiff,  and  which 
had  been  suspended,  but  a  new  one. 

Creeewell,  Q.  C,  bad  obtained  a  rule  nisi  to  set  aside  the  nonsuit,  on  the 
ground  that  the  licences  were  a  part  of  the  mortgage  security,  and  that  being 
sold,  the  plaintiffs  were  entitled  to  the  money  they  produced. 

R.  Afexander,  Q.  C,  and  Crompton,  shewed  cause,  and  referred  to  the 
Statute  9  Geo.  4,  c.  61,  sees.  1,  4t  9,  1 1,  14,  and  Ex  parte  Reid  (a) ;  and 

fV.  H.  Watson  supported  the  rule. 

TiroAL,  C  J. — The  sum  sought  to  be  recovered  in  this  action  cannot,  in 
my  opioioo,  be  considered  as  money  had  and  received  by  the  defendant  to  the 
•use  of  the  plaintiffs.  I  am  inclined  to  doubt  whether  such  licences  can  be 
made  the  subject  of  a  sale ;  but  independently  of  this,  I  am  of  opinion  that 
the  plaintiffs  are  not  entitled  to  recover,  upon  two  grounds;  first,  the  licence 

(«)  1  Deacon  &  Chittjr,  25a 


20 


TERM  REPORTS  m  thi  COMMON  PLEAS* 


Comma*  Pleat,  fa  question  is  not  the  one  conveyed  to  the  plaintiffs,  that  one  having  been 
suspended,  and  a  new  one  having  been  obtained  by  the  defendant ;  secondly, 
all  the  interest  of  the  plaintiffs  in  the  property  ceased  when  the  premises 
were  sold  by  them  to  pay  off  their  mortgage,  and  were  conveyed  to  a  third 
person ;  they  were  not  then  in  a  situation  to  apply  for  another  licence.  The 
rule  must  be  discharged. 


Bosanquet,  Coltman,  and  Erskine,  Js.,  concurred. 


Rule  discharged. 


m^  i.         Stert  and  another,  Executrix  and  Executor  of  J.  Burn, 

deceased,  v.  Platel. 


Ver'iteioA.TL 
for  life;  remain- 
der to  JR.  ft  for 
life,  and  to  hit 
first  and  other 
sons  succes- 
sively in  tail ; 
remainder,  in 
default  of  issue, 
to  A.  D.  H.  for 
life,  with  re- 
mainder to  his 
first  and  other 


•ively  in  tail ; 
and,  in  default 
of  such  issue, 
"  to  such  per- 
son bearing  the 
surname  of  H. 
as  shall  be  the 
male  relation 
nearest  in 
blood  to  B.  H.t 
and  his  heirs 
for  eveT  :"— 
Held,  that  the 
ultimate  re- 
mainder in  fee 
▼ested  in  inter- 
est at  the  death 
of  the  testatrix, 
agreeably  to 
the  rule  that  a 
remainder  shall 
not  be  con- 
strued ss  con- 
tingent if  it  can 
be  construed  as 
vested. 


ASSUMPSIT  by  the  executrix  and  executor  of  Jane  Burn,  deceased,  for 
the  use  and  occupation  of  two  messuages,  &c,  at  Peterborough.     Plea, 
the  general  issue.    A  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  the  Court,  on  the  following  Case  >— 

Eleanor  Hake  being  seized  in  fee  of  the  messuages,  for  the  use  and  occu- 
pation of  which  this  action  was  brought,  on  the  1st  of  May,  1784,  by  her 
will  duly  executed  for  passing  real  estates,  devised  the  messuages  to  Abra- 
ham Hake  for  life;  remainder  to  trustees  to  preserve  contingent  remain- 
ders; remainder  to  Richard  Hake,  son  of  Abraham,  for  life;  remainder 
to  trustees  to  preserve  contingent  remainders;  remainder  to  the  first  and 
other  sons  of  the  said  Richard  successively  in  tail  male;  remainder,  in 
default  of  such  issue,  to  Abraham  David  Hake,  another  son  of  the  said 
Abraham,  for  life ;  remainder  to  trustees  to  preserve  contingent  remainders; 
remainder  to  the  first  and  other  sons  of  Abraham  David  successrvely  in 
tail  male,  "  and  in  default  of  such  issue,  unto  such  person,  bearing  the  sur- 
name of  Hake,  as  shall  be  the  male  relation  nearest  in  blood  to  the  said  Ri- 
chard Hake,  and  to  his  heirs  for  ever." 

The  testatrix  died  in  1784,  and  Abraham  Hake  entered  into  possession  of 
tjie  premises.  He  died  so  possessed  of  them  in  1792,  leaving  the  said 
Richard  and  Abraham  David,  his  two  sons,  him  surviving;  and  on  his  deatli, 
the  .premises  came  into  the  possession  of  the  said  Richard,  who  died  in  1813, 
without  having  had  issue.  Abraham  David  then  entered  into  possession  of 
the  premises,  and  continued  so  in  possession,  or  in  the  receipt  of  the  rente 
and  profits  thereof,  until  his  death. 

Several  years  previous  to  the  death  of  Abraham  David,  the  defendant 
became  his  tenant  of  the  premises,  and  continued  to  be  such  tenant  up  to, 
and  at  the  time  of,  the  death  of  Abraham  David,  and  paid  him  rent  for  the 
same  as  such  tenant.  After  the  death  of  Abraham  David,  the  defendant 
continued  to  occupy  the  premises  up  to,  and  at  the  time,  this  action  was 
brought,  and  the  sunt  of  120/.  was  then  due  from  him  for  the  rent  thereoC 

In  the  year  1826,  Abraham  David,  so  then  being  in  possession' or  in  the 
receipt  of  the  rents  and  profits  of  the  premises,  by  his  will  duly  executed  for 
passing  real  estates,  devised  the  same  to  the  said  Jane  Burn  in  fee.     Aires- 


Platel. 
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David  died  on  the  28th  September,  1833,  without  having  had  issue,  Cm***  Pleas. 
leaving  the  said  Jane  him  surviving ;  and  the  defendant  having  refused  to        stirt 
pay  the  rent  which  had  accrued  due  from  him  for  the  occupation  of  the  pre- 
mises, after  the  death  of  Abraham  David,  to  Jan*  Burn,  in  her  life-time,  or 
to  the  plaintiffs,  executrix  and  executor,  or  to  either  of  them,  since  her  death, 
this  action  was  brought. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  premises 
passed  to  Jans  Burn  by  the  will  of  Abraham  David. 

N.  R.  Clarke  for  the  plaintiff*.— The  question  is,  at  what  period  the  ulti- 
mate remainder  in  fee  vested.  If  it  vested  prior  to  the  death  of  Abraham 
David  Hake,  it  would  pass  by  his  will  to  the  testatrix  of  the  plaintiffs,  who 
would  then  be  entitled  to  recover.  If  it  did  not  vest  until  hie  death,  the 
plaintiffs  have  no  title.  The  plaintiffs  contend  that  the  remainder  vested  at  the 
time  of  the  death  of  Eleanor  Hake,  the  original  testatrix.  It  is  an  established 
rule,  that  a  remainder  is  never  to  be  construed  as  contingent  when  it  can  be 
construed  as  vested,  unless  the  former  clearly  appears  to  be  the  testator's 
intention,  Ivse  v.  Legge  (a) ;  per  Bay  ley,  J.,  in  Doe,  d.  Cholmondeley  v. 
Maxey\b)\  Driver,  d.  Frank  v.  Frank  (c);  Doe,  d.  Pilkington  v.  Spratt  (d); 
Cholmondeley  v.  Clinton  (*). 

It  will  be  said  that  the  words  of  the  will  ("  snch  person  as  ehall  be  the 
male  relation  nearest  in  blood  to  R.  //.")  are  prospective,  and  do  not  con- 
template the  male  relation  nearest  in  blood  at  the  death  of  the  testatrix ;  but 
the  words  "  shall  be"  may  refer  to  that  period,  and  there  is  nothing  else  in 
the  will  to  point  to  any  time  more  remote  ;  Doe,  d.  Garner  v.  Laweon  (f), 
Doe,  d.  Cholmondeley  v.  Maxey  (g)3  Spinke  v.  Lewie  (A),  Holloway  v. 
Holloway  (t),  Pearce  v.  Vincent  (J). 

Ede  for  the  defendant. — This  is  a  contingent  remainder.  It  is  said  that 
the  remainder  vested  at  the  death  of  the  testatrix,  and  it  would  be  so  by  the 
general  effect  of  the  rule  ;  but  the  rule  is  not  indexible,  and  must  depend  on 
the  intention  which  is  apparent  in  the  whole  of  the  will  taken  together.  It  is 
possible  that  Abraham  may  have  led  a  son  elder  than  Abraham  David.— 
[  Tindal,  C.  J. — We  cannot  intend  anything  that  is  not  in  the  case.] 

By  the  eipression  "  to  the  person  who  shall  be  nearest  in  blood,"  was 
meant  some  person  other  than  Abraham  David*  his  brother  and  father,  who 
were  specifically  named.  That  the  rule  is  not  inflexible  is  shewn  by  the 
a  uthority  of  Perrin  v.  Drake  (A),  Cholmondeley  v.  Clinton,  Bon  v.  Smith  (I). 
— [Enkine,  J. — Jobeon'e  Case,  Cro.  Eliz.  576,  is  against  Bon  v.  Smilh.}— 

(a)  3  T.  R.  488.  n.  (i)  5  Vei.  399. 

(b)  12  East,  604.  (/)  1  C.  &  M.  598;  1  Hodg.  358  ; 

(c)  3  M.  &  S.  29 ;  S.  C.  aff.  in  Cam.  2  New  Cases,  328 ;  2  Scott,  347.     It  is 
Scac;  6  Price,  41;   2  Moo.  519;  8  an  established  rule  that  irords  which  an- , 
Taunt.  468.  parentljr  sound  in  future,  lhall  nevertbe- 

(d)  5  B.  &  Adol.  731 ;  2  N.  &  M.  less  be  construed  to  give  a  present  inter- 
524.  est,  if  the  intent,  as  gathered  from  the 

(e)  2  Mer.  171 ,  3,  344,  353 ;  19  Ven.  context  of  the  will,  so  requires ;  see  Bo- 
261 ;  2  Ves.  &  flea.  113;  Coop.  80;  2  r as  tons  Case,  3  Rep.  19;  Bramfieid  v. 
Jac.  U  Walker,  1.  Crowder,  1  N.  R.  313 ;  Doe,  d.  Roake 

(/)  3  East,  278.  v.  Novell,  1  M.  &  S.  327 ;  5  Dow.  202. 

(g)  12  East,  589.  (*)  Margrave's  Law  Tracts,  p.  4B9. 


)  3  firo.  C.  C.  355.  (0  Cro.  Eliz.  532. 
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Common  Pleat.  Lord  Hardwicke,  in  Pyot  v.  Pgot  (m),  said  that  he  was  not  quite  satisfied 
with  the  resolution  in  Jobeone  Case,  and  that  he  thought  it  a  very  odd  one. 
Marsh  v.  Marsh  (*),  /m*«  v.  Colbsek  (o\  Miller  v.  £atoi  (p),  PkiUipe  v. 
DmAm  (o),  5irrf  v.  W mmI  (r),  £r«fc»  v.  Hewlett  (#),  £ulfor  v.  BuehneU  (*), 
are  to  the  same  effect  The  present  case  is  distinguishable  from  those  cited 
on  the  other  side. 

The  object  of  the  Court  always  is  to  ascertain  the  intention  of  the  testator; 
and  when  that  is  once  done,  the  Court  will  not  put  a  different  construction 
upon  it,  Leigh  v.  Leigh  («).  The  other  side  call  upon  the  Court  to  infer 
that  the  testatrix  intended  to  give  the  remainder  in  fee  to  parties  lor  whom 
she  had  already  provided  in  other  parts  of  her  wilL 

N.  R.  Clark*,  in  reply.— It  maybe  admitted  that  the  rule  is  not  inflexible; 
but  unless  there  be  a  clearly  expressed  intention  to  countervail  the  rule,  it 
must  prevail,  as  was  laid  down  by  Dampier,  J.,  in  Driver  v.  Frank.  It  is 
not  uncommon  that  a  particular  estate  should  be  given  to  a  person  to  whom 
the  remainder  in  fee  is  afterwards  devised,  per  Gross,  J.,  in  Dos,  d.  Garner 
v.  Lawson,  Masters  v.  Hooper  (»).  0%Keefe  v.  Jones  (w),  and  Fearce  v. 
Vincent,  are  to  the  same  effect  Except  Bon  v.  Smith,  all  the  cases  cited 
on  the  other  side  relate  either  to  personal  property,  or  they  are  cases  in 
which  the  interest  is  given  with  an  executory  devise  over,  and  the  rule  does 
not  apply  to  such  cases. 

Tindal,  C.  J.— The  question  is,  whether  there  is  a  general  rule  that 
estates,  when  limited  over  in  general  terms  like  the  present,  shall  vest  at  the 
death  of  the  testator.  It  is  contended,  on  the  part  of  the  defendant,  that  this 
is  an  open  question,  to  be  decided  by  the  intention  of  the  testator ;  but  the 
cases  relied  on  by  the  defendant  relate  to  personal  property  only,  and,  there- 
fore, I  think  the  general  rule  must  prevail  in  this  case.  This  I  take  to  be 
that  the  remainder  shall  vest  at  the  earliest  time.  This  rule  is  laid  down  in 
Doe  v.  Lawson  and  Doe  v.  Maxey  ;  and  as  there  is  nothing  in  the  will  suffi- 
cient to  indicate  an  intention  contrary  to  it,  our  judgment  must  be  for  the 
plaintiffs.  The  words  which  it  is  argued  point  out  such  an  intention  are,  "  in 
default  of  such  issue  to  such  persons  as  shall  be  the  nearest  in  blood.'* 
Similar  words  were  used  in  Doe  v.  Lawson;  but  the  Court  decided  that  they 
did  not  operate  to  postpone  a  remainder  vesting  at  the  death  of  a  testator ; 
and  Dos  v.  Maxey  is  to  the  same  effect  We  think,  therefore,  that  it  is  best 
to  adhere  to  the  general  rule,  and  our  judgment  will  be  for  the  plaintiffs. 

Bosanqubt,  J. — The  general  rule,  with  reference  to  real  property,  is,  that 
a  remainder  is  not  to  be  construed  as  contingent  if  it  can  be  constrved  am 
vested.  But  it  is  said  that  this  rule  must  yield  to  the  clear  expression  of  the 
testator's  intention.  Great  stress  is  laid  on  the  word  "  shall,"  but  the  word 
"  then"  is  not  coupled  with  it ;  and  taking  the  general  rule  as  the  founda- 

(m)  1  Vet.  sen.  335.  (*)  2  Mylne  &  K.  90. 

(n)  1  Bro  C.  C.  29a  (#)  3  Mylne  fe  K.  232. 

(o)  8  Vet.  %  («)  15  Ves.  102. 

(p)  Coop.  C.  C.  272.  (v)  4  Bro.  C.  C.  207. 

(?)  I  M.  &  S.  744.  (to)  13  Vet.  413. 
(r)  2  Sim.  &  Stu.  40a 
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lion,  we  are  bound  to  see  that  the  exception  is  clear) y  expressed.    The  word    Common  PUat. 
"  shall"  certainly  looks  to  the  future ;  but  a  will  is  always  made  with  refer- 
ence  to  the  future.    If  a  person  satisfies  the  words  of  the  will,  the  general 
rule  ought  to  prevail.    The  cases  cited  for  the  defendant  relate  to  personal 
property,  and  do  not  apply  to  a  rule  laid  down  with  reference  to  realty. 

Coltman  and  Erskink,  Js.,  concurred. 

Judgment  for  the  plaintiffs. 


Davies  v.  Chapman.  «<*s. 

Jf\EBT  against  the  marshal  of  the  Marshalsea,  for  voluntarily  permitting  in  in  action 
the  escape  of  /.  AW,  charged  in  execution  at  the  suit  of  the  plaintiff.    JJJJSjJj,.  M 

Plea,  that  after  the  commitment  of  Noel  to  the  custody  of  the  defendant  in  «cap«,  thepie* 
execution,  to  wit,  on,  &&,  Noel  wrongly,  privily,  and  without  the  knowledge,  p^^Jolu^ 
permission  or  consent  of  defendant,  escaped  from  and  out  of  the  custody  of  j^1^*?1"1 
the  defendant,  as  such  marshal,  to  places  to  the  defendant  unknown :  that  befcratheeom- 
Noel  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on,  Ac,  {£?SS^iwt 
voluntarily,  and  of  his  own  accord,  and  without  the  knowledge  of  the  defend-  did  not  aw 
ant,  returned  back  again  into  the  custody  of  the  defendant,  as  marshal,  and  rirbifoiTSe1" 
the  defendant  did  thereupon  then  keep  and  detain,  and  always  from  thence  mw»h*!  had 
hitherto  hath  kept  and  detained,  and  before  and  at  the  time  of  the  commence-  \S escape  >— 
roent  of  this  suit  kept  and  detained,  and  still  keeps  and  detains,  the  said  Noel  Had> bada 
in  the  custody  of  him  the  defendant,  as  such  marshal,  in  execution,  at  the  suit 
of  the  plaintiff,  under  and  by  virtue  of  the  commitment  in  execution.    Veri- 
fication. 

Special  demurrer,  that  the  plea  did  not  state  that  the  defendant  bad  no 
knowledge,  notice  or  information  of  the  escape  between  the  time  when  it  took 
place,  and  when  Noel  returned-  back  again  into  the  custody  of  the  defendant, 
as  marshal ;  nor  did  the  plea  state  any  excuse  or  discharge  for  the  defend- 
ant's not  having,  during  that  period,  made  any  pursuit  for  the  re-taking  of 
Noel,  or  any  excuse  for  his  breach  of  duty  during  that  period. 

Joinder  in  demurrer. 

H.  F.  Richards,  in  support  of  the  demurrer.— -The  marshal  was  bound  to 
endeavour  to  re-take  the  prisoner.  His  duty  is  not  discharged  by  a  mere 
voluntary  return  of  the  prisoner  before  action  brought :  such  return,  it  is 
true,  is  equivalent  to  a  re-taking  upon  fresh  pursuit,  provided  the  gaoler  had 
not  notice  of  the  prisoner's  escape  previously  to  his  return.  In  Bonafoue  v. 
Walker  (a),  and  Griffiths  v.  Eylee  (ft),  the  plea  stated  the  absence  of  such 
notice.  If  the  plea  in  this  case  were  sufficient,  the  prisoner  might,  with  the 
knowledge  of  the  marshal,  leave  the  prison  every  night  after  the  offices  of  tho 
Court  were  closed,  so  that  he  returned  in  the  morning  before  the  offices  were 
open.  He  also  referred  to  3  ChiUy  on  Pleading,  6th  ed.,  844—5,  and  Rigs- 
watfe  Case  (c). 

(a)  2  T.  R.  12a  (c)  3  Rep.  52,  a 

(b)  1  B.  fc  P.  4ia 
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Hoggins,  contra,  cited   Chambers  v.  Gambier  (d),  and   Chambers  v. 
Jones  (e);  but  the  Court  intimating  a  strong  opinion  against  him,  he  obtained 

Leave  toi 

(rf)  Corny  ns,  544.  («)  11  Eut,  406. 


Jfc*4.  Willis  t;.  Allen. 

The  bankrupt-    HPO  assumpsit  for  goods  sold  and  delivered,  the  defendant,  being  under 
pTaintur>fter  terfns  to  P^8^  issuably,  pleaded,  first,  the  general  issue;  and  secondly, 

the  cause  of       that  after  the  cause  of  action  accrued,  and  before  the  commencement  of  the 

action  accrued,         •■•••«•  ••  «■  •        * 

but  before  suit,  action,  the  plaintiff  was  a  bankrupt.    Judgment  was  signed,  on  the  ground 
pl<£  iMU*bla     that  *•  8econd  P1**  was  not  w»«aWe. 

Hayes  obtained  a  rule  nisi  to  set  aside  the  judgment  as  irregular. 

Wilde,  Serjt.,  shewed  cause,  on  an  affidavit  that  the  plaintiff  had  assigned 
the  debt  before  his  bankruptcy ;  that  it  was  not  included  in  his  schedule ; 
that  the  person  to  whom  it  was  assigned  was  dead,  and  the  plaintiff  was  suing 
as  his  executor.  Staphs  v.  Hoidsworth  (a),  and  WetenhaU  v.  Graham  (6), 
are  authorities  to  shew  that  this  is  not  an  issuable  plea ;  and  the  defendant 
being  under  terms  to  plead  issuably,  and  having  pleaded  one  plea  that  is 
not  issuable,  the  plaintiff  is  entitled  to  sign  judgment,  Waterfall 'v.  Glade  (c), 
Serle  v.  Bradshaw  (d). 

Hayes,  in  support  of  his  rule. — In  Staples  v.  Hoidsworth,  the  plea  was  or 
the  bankruptcy  of  one  of  two  plaint i fife,  after  the  commencement  of  the  action. 
Here  the  sole  plaintiff  has  become  bankrupt  before  the  action  commenced, 
and,  therefore,  the  cause  of  action  passed  to  his  assignee.  In  WetenhaU  v. 
Graham,  the  cause  of  action  being  trespass  it  did  not  pass  to  the  assignee. 

Tindal,  C.  J.-— This  case  is  certainly  distinguishable  from  Staples  v. 
Hoidsworth,  upon  the  grounds  stated  at  the  bar;  and  I  do  not  think  we  can 
say  this  is  not  an  issuable  plea. 

Bosanqubt,  Coltman,  and  Erskinb,  J*.,  concurred. 

Rule  absolute. 

(a)  Ante,  Vol.  1,  275 ;  4  New  Cases,         (c)  3  T.  R.  305. 

144;  5  Scott,  432.  (d)  2C.  &M.  148;  4  Tyr.«;  2B. 

(b)  Ante,  vol.  1,  286  ;  4  New  Cases,      P.  C.  289. 
714;  6  Scott,  603. 
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Osborne  v.  Pechkll  and  others. 
Hearsay  v.  Same. 


HTRESPAS  against  magistrates  for  granting  warrants  to  turn  the  plain- 
tiffs oat  of  the  possession  of  certain  cottages,  which  were  used  as  a 
poor  house,  and  against  the  constables  who  executed  them. 

In  1807,  the  plaintiffs  were  placed  by  the  overseers  of  Amersham  South 
in  the  cottages  in  question.  In  1836,  the  premises  were  sold  by  order  of  the 
Poor  Law  Commissioners  ;  but  the  plaintiffs  refusing  to  quit,  the  magistrates 
had  issued  warrants  to  deliver  possession  to  the  overseers,  under  the  59  Geo. 
3,  c.  12,  s.  24  (a).  A  Mr.  Wood  had  taken  a  very  active  part  in  endeavour- 
ing to  support  the  claim  of  the  plaintiffs ;  and  in  a  letter  to  the  parish  officers, 
he  said:  '*  I  will  not  shrink  from  the  step  I  may  have  taken  in  the  affair  (he 
had  previously  petitioned  the  House  of  Lords  on  the  subject) ;  as  long  as 
trial  by  jury  exists,  I  fear  no  one ;  *  *  *  the  cause  I  have  considered  a 
public,  not  a  private  one." 

Wildty  Serjt.,  upon  affidavits  stating  these  facts,  had  obtained  a  rule,  call- 
ing on  the  plaintiffs  and  Wood  to  shew  cause  why  the  proceedings  should 


(«)  Which,  after  reciting  that  diffi- 
culties had  frequently  arisen,  and  con- 
siderable expences  had  sometimes  been 
incurred,  by  reason  of  the  refusal  of 
persons  who  had  been  permitted  to 
occupy,  and  who  had  intruded  them- 
selves into  parish  or  town  houses,  or 
other  tenements  or  dwellings  built  or 
provided  for  the  habitation  of  the  poor, 
or  otherwise  belonging  to  such  parishes, 
to  deliver  up  the  possession  of  such 
houses,  tenements  or  dwellings,  when 
thereto  required,  enacts,  "  that,  if  any 
person  who  shall  have  been  permitted  to 
occupy  any  parish  or  town  house,  or 
any  other  tenement  or  dwelling  belong- 
ing to  or  provided  by  or  at  the  charge 
of  any  parish,  for  the  habitation  of  the 
poor  thereof,  or  who  shall  have  unlaw- 
fully intruded  himself  or  herself  into 
any  such  house,  tenement  or  dwelling, 
or  into  any  house,  tenement  or  heredi- 
tament belonging  to  such  parish,  shall 
refuse  or  neglect  to  quit  the  same,  and 
deliver  up  the  possession  thereof  to  the 
churchwardens  and  overseers  of  the 
poor  of  any  such  parish,  within  one 
month  after  notice  and  demand  in  writ- 
ing for  that  purpose,  signed  by  such 
churchwardens  and  overseers,  or  the 
major  part  of  them,  shall  have  been 
delivered  to  the  person  in  possession, 


In  an  action  by 
a  psuper 
against  certain 
magistrates  for 
turning  him  out 
of  premises 
claimed  by  him, 
the  Court  re- 
fused to  stay 
proceedings 
until  security 
was  given  for 
costs  by  a  third 
party,  who  had 
instigated  the 
action,  inas- 
much as  it  did 
not  appear  that 
the  action 
would  not  hare 
been  brought 
but  for  his  in- 
stigation. 


or,  in  bis  or  her  absence,  affixed  on 
some  notorious  part  of  the  premises,  it 
shall  be  lawful  for  any  two  of  His 
Majesty's  justices  of  the  peace,  upon 
complaint  to  them  made  bv  one  or  more 
of  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  in  which  any  such 
house,  tenement  or  dwelling  shall  be 
situated,  to  issue  their  summons  to  the 
person  against  whom  such  complaint 
shall  be  made,  to  appear  before  such 
justices  at  a  time  and  place  to  be  ap 
pointed  hj  them,  and  to  cause  a  sum 
mons  to  be  delivered  to  the  party  against 
whom  the  complaint  shall  be  made,  or, 
in  his  or  her  absence,  to  be  affixed  on 
the  premises,  seven  days  at  the  least 
before  the  time  for  hearing  such  com- 
plaint ;  and  such  justices  are  hereby 
empowered  and  required,  upon  the  ap- 
pearance of  the  defendant,  or  upon 
proof  on  oath  that  such  summons  hath 
been  delivered  or  affixed,  as  is  hereby 
directed,  to  proceed  to  hear  and  deter- 
mine the  matter  of  such  complaint,  and 
if  they  shall  find  and  adjudge  the  same 
to  be  true,  then,  by  warrant  under  their 
hands  and  seals,  to  cause  possession  of 
the  premises  in  question  te  be  delivered 
to  the  churchwardens  aad  overseers  of 
the  poor  of  the  parish,  or  to  some  of 
them/1 
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Common  Pleat, 

Opborkk 

v. 

Pechbll. 


not  be  stayed  until  security  for  costs  be  given,  either  by  them  or  by  Wood, 
upon  the  authority  of  Tsnnani  v.  Brawn  (©). 

Erie,  Q.  G,  and  Knowles,  now  shewed  cause,  on  affidavits  that  Wood  had 
no  pecuniary  interest  in  the  action ;  that  the  plaintiffs  were  proceeding  to 
support  a  bond  fide  claim  to  the  premises ;  and  that  they  had  bad  no  com- 
munication with  Wood  till  after  action  commenced. — The  poverty  of  the 
plaintiff  is  no  ground  for  requiring  security  for  costs,  M'OuUock  v.  Robin- 
son (e),  Morgan  v.  Evans  (</).  In  Dos,  d.  Selby  v.  Alston  (*),  BulUr,  Jn 
lays  down  the  rule  as  to  the  instances  in  which  the  Court  will  interfere 
to  compel  the  plaintiff  to  give  security  for  costs ;  vis.,  first,  in  the  case  of  an 
infant  sueing  (where  the  prochein  amy,  or  guardian,  or  attorney,  must  give 
securty ;)  secondly,  where  the  plaintiff  resides  abroad ;  and  thirdly,  where 
there  has  been  a  former  ejectment.  In  Tennanl  v.  Brown,  the  landlord,  who 
was  the  attorney  in  the  cause,  had  a  pecuniary  interest  in  it. 

Wilde,  Serjt.,  in  support  of  his  rule. — Although  Wood  has  no  pecuniary 
interest  in  the  cause,  if  it  is  in  fact  his  action,  which  it  clearly  is,  be  must 
give  security. 

Tindal,  G.  J. — We  are  not  called  on  to  decide  whether  the  cottages  are 
the  property  of  the  plaintiffs,  or  of  the  parish  officers ;  we  may  form  some 
opinion ;  but  still  the  plaintiff  has  a  right  to  go  before  a  jury.  The  real 
question  then  is,  whether  the  actions  are  the  plaintiffs'  or  Mr.  Wood*o.  If 
they  are  brought  solely  at  the  instigation  of  the  latter,  he  should  find  some 
securty  for  costs ;  for  the  case  would  be  within  the  principle  of  Tennani  v. 
Brown  ;  where  it  was  held,  that  if  a  party,  having  a  right  to  try,  pats  for* 
ward  a  servant  instead  of  himself,  the  Court  would  make  the  real  party  liable 
for  costs ;  but  on  the  present  occasion,  it  is  not  proved  to  my  satisfaction 
that  the  action  would  not  have  been  brought  without  the  interference  of  Mr. 
Wood    I  think  the  rule  should  be  discharged 

Bosamqubt,  Coltman,  and  Erskinb,  Js.,  concurred. 

Rule  discharged,  without  costs,  as  to  Wood,  and  as  to  the  others, 
the  costs  to  be  costs  in  the  cause  (/). 


i 


5B.&C.20a 
2N.  R.352. 
7  Moore,  344. 
IT.  R.  491. 


(/)  See  Dot,  d.  Carr  v.  Jerrfm,  4 
Scott,  370;  Rom  v.  WakeUn,  IB.* 
Ad.  50. 


M**n. 


SlLVERSIDB  V.  TAPPBN. 


Wb«e  a  deck-    T¥EA  T^^  ^  <*t*ined  *  **&*,  calling  on  the  plaintiff  to  shew  cause  why 
rttionitfLied.it  the  declaration,  filed  in  this  case,  should  not  be  set  aside  for  irregn- 

M^0ttoDMo"rte    larity,  the  time  for  pleading  not  being  indorsed  on  it ;  he  cited  TidsTs  Prac- 
tice, 9th  edti  478,  ArchboWs  Practice,  6th  ed.,  299.  Hoatk  v.  Roto  (*). 


the  time  for 
pleading. 


(a)  2  N.  R.  223. 
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PetersdorJT  shewed  came. — Heath  r.  Race  does  not  apply.    The  applica-   Common  PUat. 
tion  there  was  to  set  aside  a  judgment  signed  for  want  of  a  plea.    The  want     silvemTds 
of  a  notice  is  not  a  ground  for  setting  aside  a  declaration,  Anonymous  (©).  * 

TAPPIH* 

TiSDAL,  C.  J.— In  Heath  v.  Aet*,  the  declaration  was  delivered.    Where 
a  declaration  m  filed,  it  is  not  necessary  to  indorse  on  it  the  time  for  pleading. 

Rule  discharged  (c). 

(A)  3  Wilt.  139.  fondant,  and  such  notice  must  state  the 

(c)  Where  the  declaration  is  filed,      time  for  pleading;  See  R.  M.,  1  0.  2 ; 
notice  thereof  must  be  served  on  the  do-      1  Arch.  Prac  397,  238, 4th  ed. 


Edwards  v.  Greenwood.  jfi*7. 

ASSUMPSIT  by  an  indorsee  against  the  maker  of  a  promissory  note.  To  an  action 

Plea  ;  that  after  the  making  of  the  note,  a  bill  was  drawn  by  the  plain-  ^J^SS 

tiff,  and  accepted  by  the  defendant,  and  delivered  to  the  plaintiff  in  satisfac-  pleaded  that. 

tion  of  the  promissory  note.     Replication,  denying  the  making  and  accept-  ingof  the^oto 

ance  and  delivery  of  the  bill   in  satisfaction.     Special  demurrer,  on  the  the  plaintiff 

,-,.-.  i  .      .  wt        .  «  t       t         l    j    drew  a  bill  on 

ground  of  multifariousness  and  complexity.     Vaughan,  J.,  at  chambers,  had  the  defendant, 
made  an  order  to  set  aside  this  demurrer,  as  frivolous.  cepted'b^hto, 

and  delivered 
HurUtone  had  obtained  a  rule  nisi  to  rescind  such  order,  upon  the  ground  jj|  ^SfiSkSIf 
that  the  replication  amounted  to  de  injuria,  which  was  demurrable,  as  the  of  the  note. 
plea  did  not  consist  merely  as  matter  of  excuse.     He  cited   Criep  v.  ^^Jj* 
Grijtths  (a),  CrogaWs  Case  (4),  Bardone  v.  Sdby  (c),  Grijm  v.  YaUe  (</),  jo|the  making 

Poole  v.  Salter  («).  Sd  dSSS^St 

the  bill  in  sa- 
tisfaction.   A 
Peteredofff  shewed  cause,  and  contended  that  the  demurrer  was  clearly  special  demur* 

for  purposes  of  delay,  as  the  plea  only  amounted  to  a  single  proposition,  ^nmn^hOd' 

which  the  replication  in  effect  traversed.    He  cited  Webb  v.  Weatherby  (J)    not  frivolous. 

Tihdal,  C.  J.— The  question  is  not  whether  the  replication  is  a  good  one. 
but  whether  the  demurrer  is  arguable ;  for  if  it  be  so,  the  defendant  is  en* 
titled  to  argue  it    I  think  the  rule  must  be  absolute. 

Peteredorjfiben  prayed  and  obtained  leave  to  amend,  on  payment  of  costs. 

(a)  2  C.  M.  *  B.  159.  (d)  2  New  Cases,  579 ;  2  Scott,  845. 

(b)  8  Rep.  132.  (e)  2C.&  J.85;  2  Tyr.  139;  1   D. 

(c)  9  Bing.  756 ;  3  M.  fc  Scott, 280;      P.  C  297 ;  1  Price,  Ca.  Pr.  156. 

1  C.  *  M.  500;  3  Tyr.  341,  in  Cam.         (f)  1  New  Cases,  502;  1  Scott, 477. 
Scac.;  S.  C,  in  K.  B.,  3  B.  &  Ad.  2. 
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The  defendant 
sold  a  hone  to 
the  plaintiff, 
with  a  warran- 
ty, for  19*. ;  the 
plaintiff  re-sold 
him  to  J.,  with 
a  similar  war- 
ranty, for  391. 
/.  brought  an 
action  against 
the  plaintiff 
upon  hit  war- 
ranty.   The 
plaintiff  gare 
notice  thereof 
to  the  defend- 
ant, who  refus- 
ed to  take 
back  the  horse; 
whereupon  the 
plaintiff  de- 
fended the  ac- 
tion brought  by 
J.    The  horse 
was  in  fact  un- 
sound, and  by 
a  reasonable 
examination, 
which  the 
plaintiff  had  an 
opportunity  of 
making,  he 
might  have  dis- 
coTered  this  be- 
fore he  defend- 
ed the  action : 
HeU,tbat  under 
these  circum- 
stances the 
plaintiff's  de- 
fence of  the 
action  by  /. 
was  rash  and 
improvident, 
and  that  he 
could  not  re- 
cover from  the 
defendant  the 
costs  of  such 
action. 


Wrightup  v.  Chamberlain. 

A  SSUMPSIT  on  the  warranty  of  a  horse,  assigning,  as  special  damage, 
that  the  plaintiff,  confiding  in  the  defendant's  warranty,  had  re-sold  the 
horse  to  one  Jolly,  with  a  similar  warranty,  for  39/.,  and  that  the  horse  prov- 
ing unsound,  Jolly  had  sued  the  plaintiff,  and  recovered  the  39/1,  together 
with  96/.  as  his  costs  in  that  action,  and  that  the  plaintiff  had  been  put  to 
further  costs,  amounting  to  30/.     The  defendant  paid  19/.  into  Court 

At  the  trial,  before  Parks,  B ,  at  the  Spring  Assizes  for  Norwich,  1838,  it 
appeared  that  on  the  3d  September,  1836,  the  horse  had  been  sold  by  the 
defendant  to  the  plaintiff,  with  a  warranty,  for  19/. ;  that  on  the  24th  of  the 
same  month,  the  plaintiff  re-sold  it  to  Jolly,  with  a  similar  warranty,  for  39/.; 
that  in  July  following,  Jolly  offered  to  return  the  horse  to  the  plaintiff,  alleg- 
ing it  was  unsound  at  the  time  of  the  sale;  but  that  the  plaintiff  refused  to 
receive  it,  whereupon  Jelly  commenced  an  action  against  him,  upon  his  war- 
ranty. The  plaintiff  gave  notice  to  the  defendant  thereof,  and  that  he  should 
hold  him  responsible  for  (he  result,  unless  he  agreed  to  take  back  the  horse, 
which  be  refused  to  do.  The  plaintiff  defended  the  action  brought  by  Jolly, 
who  recovered  a  verdict  against  him,  and  had  judgment  for  135/.,  made  up  of 
the  89/.  for  the  price  of  the  horse,  and  the  96/.  costs  mentioned  in  the  decla- 
ration, and  which  the  plaintiff  now  sought  to  recover  over  from  the  defendant, 
together  with  the  30/.  for  further  costs.  There  was  no  direct  proof  that 
the  horse  was  unsound  at  the  time  of  the  respective  sales ;  but  evidence  was 
given,  that  after  the  horse  had  been  sold  to  Jolly,  it  underwent  an  examina- 
tion, and  a  defect  of  long  standing  was  discovered  to  exist 

Under  the  direction  of  the  judge,  who  cited  Boucher  v.  Gwillim  (a),  a  ver- 
dict was  found  for  the  defendant,  with  liberty  to  the  plaintiff  to  move  to 
enter  a  verdict  for  the  sum  claimed. 

Stork*,  Serjt,  in  last  Easter  Term,  obtained  a  rule  ntei  accordingly. 

R*  V.  Richard*  and  Gurdon  shewed  cause  at  the  sittings  in  Banc" after 
last  Hilary  Term  (ft).  The  plaintiff  was  not  justified,  under  the  circum- 
stances, in  defending  the  action  brought  by  Jolly,  which  the  latter  was  clearly 
entitled  to  bring,  if  the  plaintiff  would  not  agree  to  rescind  the  contract 
between  them,  Gompertz  v.  Denton  (c),  Street  v.  Blay  (</),  PatteehaU  v. 
Tranter  (e).  By  the  exercise  of  ordinary  prudence,  the  plaintiff  might  have 
discovered  the  defect  in  the  horse  before  he  re-sold  it ;  and,  therefore,  his 
defending  the  action  was  altogether  improvident  and  improper,  and  he  has  no 

(a)  K.  B.,  T.  T.,  1829.  This  was  an 
action  of  a  similar  nature  with  the 
present;  and  on  the  trial  it  appeared 
that  the  plaintiff  had  been  informed  by 
a  third  party,  before  he  defended  the 
action  brought  by  the  person  to  whom 
he  (the  plaintiff)  had  re-sold  the  horse, 
that  he  could  prove  unsoundness  while 
the  horse  was  in  the  plaintiff's  posses- 
sion.   The  plaintiff  had  a  verdict  for 


full  damages ;  but  the  Court  set  It  i 
and  granted  a  new  trial. 

(6)  Before  Tindal, G J.,  and  Faugkm 
and  Brskinc,  Js. 

(cj  I  C.  &  M.  209 ;  3  1>.  233;  I 
D.  P.  C.  623. 

(rf)  2  B.  &  Ad.  456. 

(e)  1  Har.  &  Wol.  178;  3  A.  &  E. 
103;  4N.  &M.649. 
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right  to  saddle  the  present  defendant  with  the  costs  of  such  a  defence,  accord-   QmmmPUat. 
ing  to  the  principle  of  Fisher  v.  FsUowss  (  /).    The  plaintiff  is  only  entitled 
to  recover  from  the  defendant  the  sum  of  19/.,  the  original  cost  of  the  horse, 
which  sum  has  been  paid  into  Court 

Storks,  Serjt.,  in  support  of  the  rule.— As  the  defendant  had  notice  of  the 
action  by  Jolly,  he  ought  either  to  have  defended  it,  if  he  had  any  ground  for 
so  doing,  or  at  once  have  taken  back  the  horse  ;^by  refusing  to  do  so  he  left 
the  plaintiff  no  option,  he  was  compelled  to  defend  the  action.  The  present 
case  falls  exactly  within  the  principle  of  Lewis  v.  Peat  (p),  and  Green  v. 
Grssnbank  (A).  Neaie  v.  Wyllie  (•),  and  Smith  v.  Compton  (j),  are  also 
authorities  to  the  same  purport.  The  defendant,  by  paying  the  19/.  into 
Court,  has  admitted  that  the  horse  was  unsound  at  the  time  he  sold  it  to  the 
defendant. 

Cur.  adv.  vulL 

Tindal,  C.  J.,  now  delivered  judgment— The  only  question  in  this  case 
was,  whether  or  not  the  plaintiff  was  entitled  to  recover,  as  special  damage, 
the  costs  incurred  in  the  defence  of  the  action,  brought  against  him  by  Jolly, 
for  the  breach  of  his  warranty.  The  real  point  at  the  trial  was,  whether  or 
not  the  plaintiff  might  have  known,  by  a  reasonable  examination  of  the  horse, 
before  he  defended  the  action,  that  the  animal  was  unsound  at  the  time  he 
sold  it  to  Jolly;  for  if  so,  the  defence  was  a  rash  one,  and  the  plaintiff  not 
entitled  to  charge  the  defendant  with  the  costs  of  such  improvident  defence. 
Mr.  Baron  Parks  reports  to  us  that  the  plaintiff  might,  by  a  reasonable  exa- 
mination, have  discovered  the  unsoundness,  and  that  the  19/.  paid  into  Court 
was  a  sufficient  sum  to  cover  the  plaintiff's  demand ;  and  so  the  jury  have 
found.     We  therefore  think  the  rule  must  be  discharged. 

Rule  discharged. 

(/)  5  Etp,  171.   .  (h)  2  Marsh.  485. 

(g)  2  Marsh.  431 ;  S.  C.  nom.  L.  v.         (t)  3  B.  &  C.  533;  5  D.  &  R.  443. 
Peaks,  7  Taunt  153.  (J)  3  B.  fc  Ad.  407. 


Thornton  v.  Jenyns  and  another.  May*. 

FTWIS  was  an  action  against  two  of  the  commissioners  of  The  Bedford  Level,  In  an  action" 

brought  upon  a  contract  for  certain  work  to  be  performed  by  the  plain-  t^comm!*?** 

tiff  at  a  place  within  the  county  of  Cambridge,  and  in  the  jurisdiction  of  the  Jj^^Vl  TJ? 

commissioners.     The  venue  was  originally  laid  in  Norfolk,  but  had  been  jn  respect  of ' 

changed  to  Cambridgeshire  at  the  instance  of  the  defendants,  on  the  usual  wor^*r^^* 

affidavit  upon  The  LevO, 

the  renue  hat- 

Kelly,  Q.  G,  had  obtained  a  rule  nisi  to  bring  back  the  venue  to  Norfolk,*  changed,  at  the 

instance  of  the 
defendant*,  from  N.  to  C,  the  Court  refuaed  to  order  it  to  he  brought  back,  although  it  ap- 
peared that  a  great  portion  of  the  property  in  C.  was  liable  to  be  rated  to  the  expences  of  The 
Level ;  as  it  was  not  •hewn  that  the  jury  must  necessarily  be  composed  of  parties  liable  to  be 
so  rated.  ^ 
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upon  an  affidavit  stating  that  the  defendants  were  gentlemen  of  great  property 
and  influence  in  Cambridgeshire;  that  one  of  them  was  member  for  the 
county ;  and  that  a  large  portion  of  the  property  in  that  county  was  liable  to 
the  rates  for  The  Bedford  Level. 

Wilde,  SerjL,  now  shewed  cause,  and  contended  there  was  no  ground 
made  out  for  the  Court  to  interfere :  it  was  not  like  a  case  where  it  was 
shewn  that  strong  political  or  personal  feeling  existed  upon  the  question  in 
issue,  as  in  Petyt  v.  Berkeley  (a),  and  Pybue  v.  Seudamore  (6).  A  similar 
application  had  been  refused  by  this  Court  in  Daviee,  dem.,  Lowndes,  ten.,  (e), 
and  Doe,  dem.  Lloyd  v.  Williams  (d). 

Kelly  and  Bylee  in  support  of  the  rule.— The  expences  of  The  Bedford 
Level  are  defrayed  by  rates  levied  upon  the  different  counties  that  are  benefited 
by  the  drainage ;  and  as  Cambridgeshire  is  one  of  them,  it  may  happen  that 
a  jury  summoned  from  that  county  may  be  interested  in  the  event  of  the  suit, 
inasmuch  as  the  costs  may  be  charged  upon  the  rate,  and  it  is  extremely 
probable  that  the  jury  may  be  composed  of  parties  liable  to  pay  such  rate ; 
and  this  distinguishes  the  present  case  from  the  two  cited  on  the  other  side. 

Tinjul,  C.  J. — If  it  had  appeared  that  the  jury  must  necessarily  have 
been  summoned  from  parties  who  would  have  been  liable  to  contribute  to  the 
costs  of  the  action,  as  being  rateable  to  the  expences  of  The  Bedford  Level, 
the  Court  would  probably  have  acceded  to  the  application ;  but  aa  nothing  of 
this  sort  has  been  shewn,  I  can  see  no  ground  for  ordering  the  venue  to  be 
brought  back  to  Norfolk. 


The  other  judges  concurring. 


Rule  discharged. 


)  Cowp.  510. 


(b)  Ante,  vol.  1, 464;  7  Sc  124. 

(c)  Ante,  vol.    1,  272;  4  New  Ca- 


rd) Ante,  vol.   1,  469;  5  New  Ca. 
205;  7  r         - 


Sc.  14a 


7H:  6Sc.435. 


Ma*B. 


Barrett  v.  Partington. 


JpETERSDORFF,  on  a  former  day  in  this  Term,  had  obtained  a  rule  nisi 
to  set  aside  the  judgment  signed  in  this  case,  and  subsequent  proceed- 
ings, for  irregularity.    The  following  facte  were  stated  in  his  affidavits  :— 

An  action  having  been  brought  on  an  attorney's  bill  for  72L,  the  defendant 
gave  a  cognovit  for  100/.,  the  defeasance  of  which  was,  that  no  judfgmeni 
should  be  entered  up  "  unless  and  until  default  should  be  made  in  the  due  p»y- 

sum,  with  ootU  to  be  Used;  which  debt  and  cost*  were  to  bo  paid  by  instalments:  a  de- 
fault bavin*  been  made  in  the  payment  of  an  instalment,  the  plaintiff  signed  judgment  for  the 
balance  of  the  debt  due,  without  baring  had  the  costs  taxed :  udd%  the  Judgment  was  regular. 
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ment  of  the  72/.,  together  with  costs  to  be  taxed  by  the  Master,  as  between    CommemPftag. 
attorney  and  client,  on  the  days  and  times,  and  in  the  manner  following,"  and       Babaett 
the  instrument  then  stated  that  the  money  was  to  be  paid  by  instalments  of  p       *• 
5/. ;  but  in  case  default  should  be  made  in  the  due  payment  of  any  one  or 
more  of  the  instalments,  then  immediately  on  such  default  being  made,  the 
plaintiff  was  authorized  to  enter  up  and  sign  final  judgment  thereon,  and  to 
issue  execution  for  the  whole  of  the  said  sum  of  72/.,  with  the  costs  aforesaid, 
or  such  part  thereof  as  should  remain  unpaid  at  the  time  of  such  default, 
together  with  all  costs  of  such  judgment  and  execution,  &c.    Default  having 
been  made  in  one  of  the  instalments,  the  plaintiff  had  signed  judgment  for  the 
balance  of  the  72/.  that  remained  due ;  but  as  no  bill  of  costs  had  been  pre- 
viously delivered  to  the  defendant,  so  as  to  give  him  an  opportunity  of  tax- 
ing it,  it  was  contended  that  the  judgment  was  irregular,  on  the  authority  of 
Wilson  v.  Northern  («),  and  Booth  ▼.  Murker  (ft). 

Bompas,  Serjt.,  shewed  cause. — The  necessity  to  deliver  the  bill  for  taxa- 
tion previous  to  signing  judgment  must  entirely  depend  upon  the  language 
of  the  instrument ;  in  this  case  the  cognovit  raises  no  such  necessity.  The 
debt  and  costs  are  to  be  paid  by  instalments ;  and  as  soon  as  default  is  made 
in  one  instalment,  the  plaintiff  was  at  liberty  to  sign  judgment  for  the  balance 
of  the  debt,  which  he  has  done.  He  may  tax  his  costs  before  execution,  and 
take  out  execution  for  the  whole  sum.  The  cases  cited  are  very  distinguish- 
able from  the  present.  In  Wilson  v.  Northern,  the  whole  debt  was  to  be 
paid  on  a  particular  day,  and  if  not  paid,  the  costs  were  to  be  taxed,  and 
judgment  signed  ;  so  that  it  was  clear  that,  by  the  terms  of  the  instrument, 
the  judgment  was  not  to  be  signed  tiH  the  costs  had  been  taxed.  Booth  v. 
Parker  was  a  still  stronger  case,  for  there  the  debt,  interest  and  costs  were 
to  be  paid  on  a  day  certain,  and  in  default  of  such  payment  only,  that  is,  of 
the  whole  sum  made  up  of  debt,  interest  and  costs,  the  plaintiff  was  entitled 
to  sign  judgment. 

Petersdorfft  in  support  of  the  rule,  argued  that  the  present  case  was  not 
distinguishable  in  principle  from  those  cited.  The  defendant  was  entitled  to 
information  as  to  the  precise  sum  he  was  required  to  pay  before  the  judgment 
was  signed,  or  he  could  not  have  discharged  himself  by  making  a  tender. 

Tindal,  C.  J. — The  language  of  the  cognovit  in  this  case  differs  materially 
from  that  of  the  instruments  in  the  two  cases  cited.  Here  the  sum  of  72/.  is 
to  be  paid,  together  with  costs,  by  certain  instalments ;  and  the  plaintiff  is 
entitled  to  enter  up  judgment  as  soon  as  default  is  made  in  one  of  such  pay- 
ments. Default  having  been  made,  he  has  entered  up  judgment  accordingly 
for  the  balance  of  the  debt  due;  this  I  think  he  was  entitled  to  do,  though 
be  cannot  issue  execution  for  the  costs  till  he  has  had  them  taxed. 

Bosanquit,  Coltman,  and  Erskinb,  Js.,  concurred. 

Rule  discharged. 

O)  4  D.  P.  C.  212.  (*)  Mur.  h  Hurl.  354 ;  3  M.  &  W. 

M;6D.P.C87. 
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Jackson  v.  Nichol  and  another. 


May  8. 
The  delivery  of 
goods  by  the 
seller  to  a  car- 
rier, by  the  or- 
der of  the 
buyer's  agent, 


HHROVER  for  284c wt.  18lbs.  of  lead.    Plea,  denying  the  plaintiff's  pro- 
perty in  the  lead,  whereupon  issue  was  joined.    The  cause  was  tried 
before  Tmdal,  G.  J.,  at  the  adjourned  Sittings  after  Michaelmas  Term,  1887, 
when  the  jury  found  a  verdict  for  the  plaintiff  for  3041.  9s.  2d.,  subject  to 
of'bein  Pfo£*e  ***  °Pmi011  of  the  C°urt  uP°n  th*  following  Cat*,  with  power  to  the  Court  to 
warded  to  the     draw  inferences  from  the  facts  stated,  in  the  same  manner  as  the  jury  might 

very  to  the  Ou  the  12th  October,  1886,  Joseph  Crawhall,  a  merchant  at  Newcastle- 

S&"  ttT1  «/*»-fy»*  a*  agent  on  behalf  of  Thomas  Maltby,  Son  and  Co.,  then  carry- 
seller's  right  of  fog  on  the  business  of  lead  merchants  and  patent  shot  manufacturers  in 
London,  contracted  with  the  plaintiff  for  the  purchase  of  some  old  lead ;  and 
the  following  is  a  copy  of  the  contract : — 

"Memorandum,  October  12th,  1836.  That  I  have  this  day  bought  of 
C.  F.  Jackson,  Esq.,  about  thirty-five  or  forty  tons  of  old  lead,  at  the  price  of 
22/.  10*.  per  fodder  of  2lcwt,  payable  by  a  bill  at  six  months  from  the  i 
of  delivery,  the  usual  allowance  of  tare  of  4lbs.  per  cwt. 

"  For  Thomas  Maltby,  Son  and  Co., 

"  Joseph  Crawhall 
"  I  confirm  the  above, 

"  C.  F.  Jackson? 


stoppage  m 
transitu. 

Although  it 
seems  t*>  be  the 
better  opinion 
that  if  the 
buyer  actually 
takes  poasi 
sion  or  his 
goods  before 
their  arrival  at 
the  place  of 
their  ultimate 
destination,  the 
seller's  right  of 
stoppage  in 
transitu  is 
thereby  de- 
feated (o);  yet 


by  the  buyer, 
before  such  ar- 
rival, without 
any  delivery,  . 
will  not  have 
that  effect. 
C,  the  agent 
ight 


For  some  years  previous  to  the  purchase,  Crawhall  had  acted  as  agent  for 
*  ™"*hu^nd  Maltby  and  Co.  in  the  purchase  and  shipping  of  lead  on  their  account,  and 
had  shipped  for  them  largely.  He  had  been  in  the  habit  of  shipping  for  them 
lead  to  Russia,  Francs  and  Holland,  as  well  as  to  London.  His  general 
course  of  dealing  as  to  shipping  the  lead  was,  after  he  had  so  purchased  the 
lead,  to  hold  it  in  his  possession  until  he  received  directions  from  Maltby  and 
Co.  to  ship  it. 

On  the  8th  October,  1836,  Crawhall  wrote  a  long  letter  upon  business  to 
Maltby  and  Co.,  the  following  extract  from  which  relates  to  the  lead  in 
question : — 

"  Mr.  Jackson*  of  whom  I  purchased  some  old  lead  for  you,  has  another 
parcel  for  sale,  say  thirty-five  or  forty  tons,  which  he  offers  at  24/.  a  fodder, 
usual  terms.  1  told  him  1  thought  that  too  high,  but  would  forward  it. 
Please  say  if  you  will  buy,  and  at  what  price.    1  will  do  the  best  1  can." 

On  the  10th  October,  1836,  Maltby  and  Co.  wrote  to  Crawhall,  authoris- 
ing him  to  make  the  purchase.     The  following  is  a  copy  of  that  letter: — 

"  We  have  received  yours  of  the  8th  October.  We  are  scarcely  disposed 
to  make  any  purchases  just  now,  but  should  not  like  Mr.  Jackson's  lead  to 


of  M.,  bougl 
some  lead  of 
the  plaintiff  at 
Nmocaitle, 
which  was 
shipped  by  C.'j 
order,  to  be  for- 
warded to  M.  in 
London.  Upon 
the  vessel's  ar- 
rival in  the 
Thamei,  the 
lead  was  de- 
manded by  AL, 
but  the  captain 
refused  to  de- 
liver it;  it  was 
nut  on  board  a 
lighter  belong- 
ing to  the  de- 
fendants, who 
were  ware- 
housemen; and  who  had  undertaken  the  delivery  of  the  lead  by  his  orders :  while  still  on 
board  the  lighter  it  was  demanded  by  the  plaintiff  :—fl*W,  that  at  the  time  of  such  demand 
his  right  of  stoppage  still  existed. 


(a)  See  note  (n),  pott,  p.  39. 
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be  hanging  on  the  market,  and,  therefore,  authorize  you  to  give  23/.  per  fod- 
der for  it,  six  months." 

On  the  12th  October,  1836,  Crawhall  advised  Maltby  and  Co.  of  the 
aforesaid  purchase,  by  the  following  letter : — 

"  1  have  yours  of  the  10th,  and  have  bought  thirty-five  to  forty  tons  of  old 
lead  of  Mr.  C.  F.  Jackson,  at  ten  shillings  per  fodder  less  than  you  limited  ; 
viz.,  22£  10#.,  payable  by  bill  at  six  months  from  delivery,  which  will  be  a 
month  or  two,  the  usual  allowance  to  be  made  for  tare." 

On  the  4th  November,  1836,  Maltby  and  Co.  addressed  a  letter  from  Lon- 
don to  Crawhall  at  Newcastle,  containing  the  following  paragraph  relative  to 
the  lead  in  question :— . 

"  We  shall  be  glad  also  if  you  will  inform  us  when  the  old  lead,  purchased 
some  time  since,  will  be  forwsrded ;  for,  the  price  declining  as  it  has  done, 
may  render  further  delay  in  the  delivery  detrimental  to  us." 

Crawhall  had  no  direction  about  sending  the  lead  to  London  but  the 

above.    He  had  no  instructions  to  send  it  anywhere  when  he  bought  it. 

The  lead  remained  in  the  possession  of  the  plaintiff,  without  any  orders  or 

directions  from  Maltby  and  Co.,  or  Crawhall,  from  the  time  of  the  purchase 

until  the  5th  January,  1837,  when,  at  the  request  of  Crawhall,  the  plaintiff 

addressed  to  John  Johnson,  one  of  his  workmen,  an  order,  directing  him  to 

deliver  the  lead  to  the  order  of  Crawhall,  of  which  the  following  is  a  copy  .•— 

u  Deliver  to  the  order  of  Mr.  Joseph  Crawhall  the  old  lead." 

And  on  the  7th  January,   1837,  Crawhall,  by  his  clerk,  G.  Backhouse 

made  an  order  in  writing  for  the  delivery  of  the  lead  immediately  below  the 

above  order,  of  which  the  following  is  a  copy : — 

"  Deliver  the  above  to  the  bearer,  to  go  on  board  the  Esk,  Purvis,  master 
and  furnish  me  with  the  particulars  as  early  as  possible." 

The  above  orders  were  delivered  by  Backhouse  to  Nichol,  Ludlow  and 
Co.,  of  Newcastle,  who  are  wharfingers  there,  and  owners  of  the  Esk,  a  trader 
between  Newcastle  and  London.  Nichd,  Ludlow  and  Co.,  on  the  9th  Janu- 
ary, gave  the  above  delivery  orders  to  R.  Gundry,  a  keelman,  to  go  for  the 
lead,  and  take  it  on  board  the  Esk.  Gundry  got  the  lead  on  that  day,  and 
took  it  on  board  the  Esk  accordingly,  and  Gundry  was  paid  for  so  doing  by 
Mr.  Graham,  one  of  the  firm  of  Nichol,  Ludlow  and  Co.,  who  charged  the 
same  to  Crawhall,  by  whom  they  were  repaid,  and  Crawhall  charged  the 
game  to  Maltby  and  Co. 

On  the  9th  January,  1837,  the  plaintiff  sent  to  Crawhall  an  invoice,  of 
which  the  following  is  a  copy : — 

u  Newcastle,  9th  January,  1837. 
"  Messrs.  Maltby,  Son  and  Co., 

"Drs.  to  C.F.Jackson. 

cwt.  qrs.  lbs. 
.     294     2     21 


"  To  215  pieces  of  old  lead,  weighing 
"  Deduct  tare,  4lbs.  per  cwt. 


10     2      3 
284    0     18 


Gphmmhi  PIcoff. 

JACKROM 
ff. 

Niohoi  . 


«  Fodders,  13  1 1  18,  at  22/.  10*.  per  fodder  of  21  cwt. 


£  s.  d 

304  9  2 


84  TERM  REPORTS  in  tbb  COMMON  PLEAS. 

CommcaPlms.      On  the  14th  January,  1887,  Orawkall  tent  to  Maitby  and  Co.  a  bill  of 
Jaoksoii      Jading  of  this  and  other  lead,  inclosed  io  a  letter,  of  which  the  following  is  a 
copy  j— 

"Inclosed  I  hand  yon  bills  of  lading  for  lead  shipped  to  your  address  as 
above,  which  I  trust  you  will  receive  safe  in  due  course.* 


V. 
NlOHOL. 


The  following  is  a  copy  of  the  bill  of  lading  signed  by  Nidul, 
Co*  for  the  captain  of  the  Esk  :— 

u  Shipped  by  the  grace  of  God,  in  good  order  and 
well  conditioned,  by  Joseph  Oawhall,  in  and  upon 
the  good  ship  called  the  Esk,  whereof  is  master,  under 
God,  for  this  present  voyage,  John  Purvis,  and  now 
riding  at  anchor  in  the  river  Tyne,  and  by  God's 
grace  bound  for  London,  to  say  eight  hundred  and 
fifty-five  pieces  of  lead,  weighing  l,244cwt.  181b*. 
"640  pieces  of  lead,  being  marked  as  in  the  margin,  and  are  to  be  deli- 
weighing  960cwt,  and  vered  in  the  like  good  order  and  well  conditioned  at 
marked 'Derwent mines  the  aforesaid  port  of  London,  all  and  every  the  dan- 
Co.'  gers  and  accidents  of  the  seas  and  of  navigation  of 
"  21*  pieces  of  old  whatever  nature  and  kind  soever  excepted,  unto  the 
lead,  weighing  884cwt  order  of  Thomas  Maitby,  Son  and  Co.,  be  or  they 
lSlbs.                            P»ying  freight  for  the  said  goods  customary,  with 
average  accustomed.    In  witness  whereof  the  master 
or  purser  of  the  said  ship  hath  affirmed  to  three  faOla 
of  lading,  all  of  this  tenor  or  date,  the  one  of  these 
bills  being  accomplished,  the  other  two  to  stand  raid. 
And  so  God  send  the  good  ship  to  her  destined  port 
in  safety.    Amen.    Dated  in  Newcastle,  14th  Janu- 
ary, 1887. 

"Weight  unknown." 

The  bill  of  lading  was  filed  up  by  Baekhou**,  the  derk  of  fhnufteff 
The  SI*  pieces  of  old  lead  stated  in  the  margin  of  the  bill  of  lading  m  dm 
lead  in  question. 

Hie  Esk  arrived  at  her  moorings  off  the  Tower  of  Ltmdm  with  the  lend. 
and  a  general  cargo  on  board,  on  the  21st  January,  1887.  The  lead  could 
not  have  been  unloaded  before  the  24th  of  that  month.  The  ship  did  not 
deliver  her  cargo  at  any  wharf,  but,  as  on  former  occasions,  delivered  in  the 
stream,  a  wharfinger  undertaking  the  management  of  her  delivery.  In  this 
instance,  As  difmukmU,  who  are  wharfingers,  by  Maitby  and  C*?$ 
utuUrt&oh  tie  d*Uv*ry. 

Maitby  and  Co.  stopped  payment  on  the  Slst  January,  1887. 

On  the  23d  January,  1887,  Fhkwick,  the  managing  clerk  at  MalOy  < 
Co.'t,  on  their  behalf,  made  out  an  order  for  the  captain  of  the  Gsk  to  deliver 
the  lead  for  Maitby  and  Co.  on  board  a  lighter;  and,  on  the  next  day,  Ajtfc- 
wiek  produced  the  bill  of  lading  and  the  order  to  the  mate  on  board  the  fisk, 
the  captain  not  then  being  on  board,  and  tendered  the  freight  to  him,  *nd 
requested  the  delivery  of  the  lead  accordingly;  but  the  mate  said  he  cxmld 
not  deliver  it,  because  the  delivery  had  been  stopped ;  and,  as  for  as 
me*  recollected,  the  mate  said  it  was  stopped  by  the  defendants.    1 
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upon  Fishwick  came  away;  and  on  the  84th  January,  1837,  he  served  upon  OonmmPUt 
the  mate  on  board  the  Esk,  and  also  upon  the  defendants,  the  wharfingers,  a      jacksom 
demand  of  delivery  of  the  lead,  of  which  the  following  is  a  copy . —  »- 

"  Frederick's  Place,  Old  Jewry. 

"January  24, 1887. 
"Gentlemen— We  are  instructed  by  Messrs.  Thomas  Maltby,  Son  and 
Co.  to  demand  the  delivery  to  them,  according  to  the  bill  of  lading  which 
tbey  hold,  of  855  pieces  of  lead,  their  property,  shipped  un  board  the  Esk, 
Purvis,  master,  now  arrived  in  the  port  of  London.  We,  on  their  behalf, 
hereby  offer  to  pay  the  freight  lor  the  said  lead,  according  to  the  bill  of 
lading,  and  give  yon  notice  that  you  will  be  held  responsible  to  Messrs. 
T.  Maltby,  Son  and  Co.  for  the  said  lead,  and  all  consequences  of  your  re* 
fhsal,  if  yon  persist  in  refusing  to  deliver  the  same. 

"Swain,  Stevens  and  Co. 
*  To  Captain  John  Purvis,  and  the 
owners  of  the  Esk,  and  Messrs.  Anthony 
Nichol  and  Son,  and  whom  else  it  may 


FMmck  at  the  times  of  such  services,  produced  the  bill  of  lading,  ten- 
dered the  friegbt,  and  demanded  the  lead ;  but  they  refused  to  deliver  it,  on 
account  of  the  stoppage  of  payment  of  MaUby  and  Co. 

On  the  84th  January,  Bostock,  the  foreman  to  Mr.  Drow,  a  lighterman, 
went  in  his  barge,  by  the  direction  of  Maltby  and  Co.,  alongside  the  Esk,  to 
receive  the  bad:  he  saw  the  mate  of  the  Esk,  and  asked  him  if  he  had  not  on 
board  the  Esk  some  lead  for  Mattby  and  Co.;  and  the  mate  said  that  he  had 
lead  on  board  tor  them,  but  that  he  could  not  deliver  it,  aa  it  waa  stopped  by 
the  defendants. 

On  the  86th  January,  1887,  the  plaintiff,  on  hearing  of  the  stoppage  of 
payment  of  MoMby  and  Co.,  and  not  having  been  paid  the  price  of  the  lead, 
applied  to  hia  attorney,  Mr.  John  Brown,  of  Newcastle,  who  forwarded  a  letter 
by  poet  to  hia  correspondent,  Mr.  W.  W.  Simpson,  in  London,  of  which  the 
following  is  a  copy:— 

"  My  friend,  Mr.  C.  F.  Jackson,  lately  sold  to  Thomas  Maltby,  Son  and 
Co.  some  old  lead,  through  the  medium  of  Mr.  Joseph  Crawhall,  their  agent. 
Art  of  this  lead  was  shipped  on  board  the  Esk  from  here  to  London ;  and 
Maltby  and  Co.  have  failed.  Mr.  Jackson  wishes,  therefore,  a  notice  to  be 
given  immediately  to  the  captain,  and  Mr.  Crawhall,  if  in  London,  and  to  the 
wharfinger,  that  he,  the  seller  of  the  goods,  claims  to  stop  them  in  transitu, 
(aa  we  call  it  in  law).  Will  you,  therefore,  be  so  good  as  to  do  this,  and,  if 
necessary,  to  employ  a  law-man,  or  some  other  broker.  Whether  this  notice 
will  eventually  be  available  is  a  matter  of  future  consideration.  Will  you 
please  write  by  return,  informing  me  of  what  is  done." 

On  the  same  sheet  of  paper  the  plaintiff  also  wrote  to  the  said  W.  W.  Simp- 
son a  letter,  of  which  the  following  is  a  copy : — 

"I  request  you  will  act  in  my  behalf  respecting  the  lead  as  stated  below, 
and  that  you  will  take  possession  of  the  same  for  me ;  and  what  you  do  will 
be  ratified  by  me, 

"  C.  F.  Jackson. 
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Common  PUat. 

Jackson 
v. 

NlCHOX. 


"  1837,  January.  215  pieces  old  lead,  294cwt.  2qrs.  21  lbs.,  shipped  by 
the  ship  Esk,  John  Purvis,  master,  from  Newcastle  to  London.  Shipped 
probably  in  the  name  of  Grawball,  for  Thomas  Maltby,  Son  and  Co.  Sold 
by  C.  F.  Jackson." 


Anthony  Nichol  and  Son,  the  defendants,  are  wharfingers  at 
Wharf,  and  agents  for  the  Esk  in  London, 

The  letter  arrived  by  post  on  the  28th,  and  Simpson  immediately  proceeded 
to  look  after  the  lead,  and  found  it  in  a  lighter  in  the  Thames,  by  the  order, 
and  under  the  control  of  the  defendants,  the  wharfingers ;  and  he  thereupon 
went  to  the  defendants  at  Dowgate  Wharf,  and  shewed  them  the  plaintiff's 
letter,  and  on  the  plaintiff's  behalf  demanded  the  lead  of  them,  and  gave  them 
notice  not  to  deliver  it  to  Maltby  and  Co.  The  defendants,  upon  that  occa- 
sion, refused  to  deliver  the  lead  to  Mr.  Simpson  on  behalf  of  the  plaintiff 
unless  he  (Simpson)  would  give  them  an  indemnity. 

The  question  for  the  opinion  of  the  Court  was,  whether  there  was  not  a 
delivery  to  Maltby  and  Co.,  by  the  delivery  by  the  plaintiff  to  the  order 
Crawhail,  their  agent,  at  Dent's  Hole,  or  on  board  the  Esk ;  and,  if  n 
whether,  on  the  23d  or  24th  January,  1837,  when  the  demands  were  made 
by  Fishwieh  and  Bostoch,  on  behalf  of  Maltby  and  Co.,  the  transit  was  not 
at  an  end ;  or  whether,  on  the  28th  January,  1837,  when  the  demand  of  the 
lead  was  made  by  the  plaintiff's  agent,  it  was  in  its  transit  from  the  plaintiff 
to  Maltby  and  Co.  If  the  Court  should  be  of  opinion  that  there  had  been 
no  such  delivery  to  Maltby  and  Co.,  or  that  the  transit  was  not  at  an  end 
on  the  28th  January,  then  the  verdict  for  the  plaintiff  to  stand;  other i 
verdict  to  be  entered  for  the  defendants. 


Wightman  for  the  plaintiff. — There  is  no  question  but  that  the  lead  never 
came  to  the  actual  possession  of  Messrs.  Maltby,  the  buyers  ;  nor  was  it 
ever  in  their  constructive  possession ;  for  it  was  not  in  fact  delivered  to 
Crawhall,  their  agent  at  Newcastle,  but  was  shipped  by  his  order  on  board 
the  Esk.  On  the  arrival  of  that  vessel  in  the  Thames,  the  delivery  of  it  was 
demanded  by  an  agent  on  behalf  of  Messrs.  Maltby,  but  no  delivery  of  it 
took  place  to  him ;  and  from  on  board  the  Esk,  it  passed  to  the  custody  of 
the  defendants,  who  are  wharfingers,  and  while  in  their  possession,  the  demand 
and  refusal  occurred,  on  which  the  present  action  is  founded.  The  lead, 
therefore,  had  not  reached  its  ultimate  destination,  and  the  plaintiff's  right  of 
stoppage  in  transitu  still  existed,  the  seller  of  goods  always  retaining  such  a 
right  so  long  as  the  goods  are  in  passage  to  the  hands  of  the  buyer,  Stokes  v. 
La  Riviere  (b).  That  right  will  not  be  determined  by  part  payment  by  the 
buyer,  Hodgson  v.  Loy  (c)v  or  even  by  delivery  to  the  buyer's  agent,  if  such 
delivery  is  for  the  purpose  of  transmitting  them  to  their  ultimate  destination, 
Bohtlingk  v.  Inglis  (d),  James  v.  Griffin,  (e),  Nicholls  or  Slater  v.  Ze 
Feuvre(f). — [Tindal,C  J. — Suppose  a  consignee  sent  a  cart  to  the  carrier's 
warehouse  for  goods,  and  they  were  taken  into  it  to  be  conveyed  to  the  con- 
signee's warehouse,  would  not  the  transitus  be  at  an  end  f] — If  it  was  the 


(b)  Cited  3  T.  R.  466 ;  3  East,  397. 
7  T.  B.  440. 

.  Boeht- 


n 


(d)  3  EHgt.  381 ;  S.  C.  noir 
linck  v.  Schneider,  3  Esp.  58. 


(e)  I  M.  &  W.  20;  2  M.  &  W.  6231 
(/)  I  Hodg.  255 ;  2  New  i'a.  81 ;  2 
Scott,  146 ;  7Ck  P.  91. 
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consignee's  own  cart,  possibly  it  might  be  considered  that  the  goods,  by   Common  PUa§. 
being  placed  therein,  had  arrived  at  their  ultimate  destination,  and  were       jaokiom 
actually  in  the  consignee's  possession ;  but  if  the  cart  were  hired  for  the       ^  • -^ 
purpose,  it  would  probably  be  held  that  the  transitu*  was  still  continuing : 
but  at  any  rate,  in  the  present  case,  the  defendants  cannot  be  considered  as 
the  agents  for  Messrs.  Maltby  for  the  ultimate  reception  of  the  lead,  but 
merely  for  the  purpose  of  forwarding  it  to  them. 

Bompas,  Serjt.,  for  the  defendants. — First,  the  delivery,  as  between  the 
sellers  and  the  buyers,  was  complete  at  Newcastle.  The  goods  were  sold 
by  the  plaintiffs  to  Crawhail,  as  agent  for  Messrs.  Maltby,  and,  therefore,  he 
had  a  right  to  insist  on  a  delivery  to  him,  the  contract  of  sale  being  entirely 
silent  as  to  any  place  where  the  lead  was  to  be  delivered ;  this  being  so,  the 
delivery  of  the  lead  to  his  order  on  board  the  Esk  was  tantamount  to  a  deli- 
very to  him,  and  a  delivery  to  an  agent,  under  such  circumstances,  is  a  con- 
structive delivery  to  the  buyers,  Leeds  v.  Wright  (g),  Dixon  v.  Baldwen  (A), 
Rows  v.  Piekford  (t). 

Secondly,  supposing  the  goods  were  in  transitu  till  they  arrived  in  London, 
as  soon  as  they  did  arrive  there  the  transit  was  at  an  end,  that  being  the 
port  of  destination,  Coates  v.  Railton  (J),  and  the  buyers  might  go  and  claim 
them  from  the  carrier,  without  waiting  till  they  were  sent  by  them  to  the 
buyers9  warehouse ;  nor  could  the  tortious  act  of  the  master  of  the  Esk,  in 
refusing  to  deliver  them  when  demanded  on  behalf  of  Messrs.  Maltby,  vary 
the  rights  of  the  parties;  "for,"  as  was  said  by  Lawrence,  J.,  in  delivering 
the  judgment  of  the  Court  in  Bohtlingk  v.  lay  lis,  "  it  shall  never  be 
permitted  to  a  carrier,  by  not  delivering  the  goods,  to  vary  the  property,  and 
decide  to  whom  they  shall  belong  (A)." 

Thirdly,  at  all  events,  as  soon  as  the  lead  was  put  on  board  the  defend- 
ants' lighter,  it  was  constructively  in  the  possession  of  the  buyers ;  for  the 
defendants,  who  undertook  the  delivery  by  order  of  the  Messrs.  Maltby, 
must  be  considered  as  their  agents  for  the  purpose  of  receiving  the  goods 
and,  consequently,  a  delivery  to  them  would  put  an  end  to  the  seller's  right 
of  stoppage  tn  transitu,  upon  the  same  principle  that  a  delivery  of  goods  into 
a  ship  chartered  by  the  buyer  would,  Fowler  v.  M'Taggart  (I). 

Wightaum,  in  reply. — It  may  fairly  be  assumed,  that  the  ultimate  destina- 
tion of  the  lead  was  .at  Messrs.  Maltby  s  warehouse ;  and  there  is  no  pre- 
tence for  saying  that  the  defendants9  warehouse  was  to  be  used  as  the  ware* 
house  of  Messrs.  M.  The  lead,  however,  was  still  on  board  the  defendants, 
lighter  when  claimed  on  behalf  of  the  plaintiffs,  and  was,  therefore,  clearly  as 
much  tn  transitu  as  if  it  had  been  on  board  the  Esk. 

Cur.  ado.  vult. 

Tin dal,  C.  J.,  now  delivered  the  judgment  of  the  Court — The  first  ques- 
tion which  arises  upon  this  special  case  is,  whether  the  transitu*  was  at  an 
end,  either  by  the  delivery  of  the  lead  from  the  premises  of  the  plaintiff  (the 
seller)  to  the  order  of  Crawhail,  the  agent  of  the  buyers,  or  by  the  putting 


)  3  B.  &  P.  320.  (j)  6  B.  &  C.  422;  9  D.  &  R.  593. 

)  5  East,  175.  (%)  3  East,  31)4. 
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CcmmnPUat.  of  the  same  on  board  the  Esk;  and  upon  this  question  we  are  of  opinion  that 
Jackson       tne  fro******  was  not  determined  on  either  of  those  occasions. 
Nioh  u  ****  ^Deral  rule  *»  **■*  *•  ***«**•  is  not  at  an  end  until  the  goods 

arrive  at  the  actual  or  constructive  possession  of  the  consignee.  And  if  the 
lead  had  been  delivered  into  the  possession  of  Crawhali,  as  the  agent  of 
the  buyers*  there  to  remain  until  Crawhali  received  orders  for  its  ulterior 
destination,  such  possession  of  Crawhali  would  have  been  the  constructive 
possession  of  the  buyers  themselves,  and  the  right  to  stop  in  transit*  would 
have  been  at  an  end.  The  case  would  then  have  fallen  within  the  principle 
laid  down  in  Dixon  v.  Baldwin.  But  upon  the  facts  stated  in  this  special 
case,  the  lead  in  question  never  came  into  the  actual  possession  of  Crawhali, 
the  agent ;  for  on  the  9th  of  January,  1837,  it  was  delivered  from  the  pre- 
mises of  the  plaintiff,  the  seller,  to  a  keelman  in  the  employ  of  the  defend- 
ants, for  the  purpose  of  being  put  on  board  the  defendants'  vessel,  the  Etk,  a 
general  trader  between  Newcastle  and  London,  and  by  him  was  so  taken  and 
put  on  board  accordingly.  Neither,  again,  does  Crawhali  appear  to  have 
been  an  agent  of  the  buyer  for  the  purpose  of  receiving  the  lead  into  his  pos- 
session, either  as  a  place  of  deposit,  until  he  received  directions  from  the 
buyer  for  its  ulterior  destination,  or  for  sending  it  on  to  the  buyer  under 
general  directions  for  that  purpose;  for  whatever  may  have  been  his  course 
of  dealing  on  former  occasions,  in  thb  particular  transaction  he  acted  on,  and 
was  clothed  with  no  other  authority  than  that  which  he  derived  from  the  let- 
ter of  the  buyer  dated  the  4th  of  November,  1886 ;  that  is,  merely  upon  a 
desire  expressed  in  that  letter  that  the  lead  should  be  forwarded  without 
delay.  And  we  think  the  order  given  by  the  plaintiff  to  deliver  the  lead  to 
the  order  of  Crawhatt,  and  the  subsequent  order  by  Crawhali  "  to  deliver  it 
to  the  bearer  (who  was  the  keelman),  to  go  on  board  the  Esk,"  did  not 
amount  to  any  taking  possession  by  Crawhali,  but  merely  formed  a  link  in 
the  chain  of  the  machinery  by  which  the  lead  was  put  in  motion  and  in  a 
course  of  transmission  from  the  seller's  premises  in  NeweastU  to  the  buyers9 
in  London,  the  legal  consequence  being  precisely  the  same  as  if  the  order  to 
forward  the  lead  had  come  direct  from  the  buyer  to  the  seller,  instead  of  cir- 
cuitously  through  CrawhalT*  hands ;  and  further,  that  the  putting  of  the 
lead  on  board  the  Eak  was  only  a  continuance  of  such  transitu*. 

The  second  question  is,  whether  the  transitu*  was  at  an  end  at  the  time 
the  stoppage  took  place  in  the  river,  that  is,  on  the  28th  January ;  as  to 
which  the  facts  are,  that  after  the  Esk  bad  arrived  with  the  lead  on  board  at 
her  moorings  in  the  river  Thorns*,  the  lead  was  put  on  board  a  lighter  for  the 
purpose  of  being  carried  to  the  defendants'  wharf.  On  the  28th  of  January, 
the  demand  was  made  on  the  behalf  of  the  plaintiff,  the  lead  being  at  that 
time  on  board  the  lighter,  and  the  defendants'  servants  refused  to  deliver  it. 

It  is  left  in  some  degree  of  uncertainty,  upon  the  statement  of  the  case, 
whether  the  defendants'  refusal  to  deliver  the  lead  proceeded  from  any 
adverse  claim  which  they  had  against  Messrs.  Maltby  and  Co.,  the  buyers, 
or  whether  it  was  simply  a  refusal  to  deliver,  as  holding  the  lead  for  Maltbu 
and  Co. ;  but  we  think  in  either  case  the  plaintiff's  right  of  stoppage  still 
existed.  For  as  the  right  of  the  vendor  to  stop  in  transitu  is  not  defeated, 
by  any  claim  of  the  carrier  for  his  lien  for  a  general  balance,  or  even  by  a 
foreign  attachment  laid  upon  the  goods  by  a  creditor,  Oppsnhsim  v.Russttujn) 

(m)  3  B.  &  P.  42. 
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it  fellows  thai  if  any  daim  of  lien  for  a  debt  due  to  the  defendants  existed, 
of  which  there  is  no  statement  in  the  case,  it  would  not  operate  to  defeat  the 
plaintiff's  right;  and  if  the  goods  were  in  the  lighter,  not  being  subject  to 
an j  such  claim,  they  were  still  in  a  course  of  transitu*  in  order  to  be  deli* 
Ycred,  and  were  not  actually  delivered  to  the  buyer,  notwithstanding  the 
defendants  undertook  the  delivery  by  the  order  of  Motto*  and  Co. 

It  was  urged  on  the  part  of  the  defendants,  on  the  authority  of  the  dictum 
ot  Lawrence,  J.,  in  Bekttmgk  r.  Inghs,  that  the  tortious  act  of  a  third  person 
should  not  prejudice  the  rights  of  the  parties ;  and,  consequently,  that  the 
demand  made  by  Fishunek,  the  clerk  of  Maltby  and  Co.,  on  the  24th,  and 
the  unlawful  refusal  to  deliver,  was  tantamount  to  a  delivery.  But  it  is  to 
be  recollected,  in  the  first  place,  that  the  observation  of  Mr.  Justice  Lawrence 
was  made  in  the  case  of  a  demand  by  the  consignor  for  the  purpose  of  re-vest- 
ing his  property  in  the  goods,  and  not  in  the  case  of  vendee.  And,  in  the 
second  plat*,  that  here  the  goods  had  not  actually  reached  the  terminus  of 
their  delivery  when  the  demand  of  the  vendee  took  place ;  and  although  it 
might  be  conceded  to  be  the  better  opinion,  that  if  the  vendee  actually 
receives  the  possession  of  his  goods  on  their  passage  to  him,  and  before  the 
voyage  has  completely  terminated,  that  the  delivery  is  oomplete,  and  the 
right  of  stoppage  gone  (») ;  yet  no  authority  has  been  cited  for  the  position, 
and  the  principle  seems  the  other  way,  that  a  mere  demand  by  the  vendee, 
without  any  delivery,  before  the  voyage  has  completely  terminated,  deprives 
the  consignor  of  bis  right  of  stoppage. 

On  the  whole,  we  think  the  transitu*  was  not  at  an  end  when  the  stoppage 
took  place,  and  that  the  verdict  must  be  entered  for  the  plaintiff. 

Judgment  for  plaintiff 


Ceaemon  Pleat* 
Jacksom 
NionoL. 


(»)  See  per  Lord  JbmOey,  C.  J.,  in 
Mitts  v.  Ball,  2  B.  &  P.  461;  per 
Chambers,  J.,  in  Oppenheim  v.  Kus- 
*«U,  3  B.  &P.  54;  Foster  v.  Prompt**, 


6B.  *  C.  107;  9D.  &  R.  108;  2C.  & 
P.  469,  ACC. ;  per  Lord  Kenyan,  C.  J., 
In  Bott  v.  PewnaU,  1  Esp.  240,  oont. 
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ASSUMPSIT.  First  count  "  for  the  use  and  occupation  of  certain  rooms, 
apartments  and  premises,9*  second  count,  on  an  account  stated. 
Pieas:  first,  nm  assumpsit,  except  as  to  \0L  10*.;  second,  a  tender  and 
payment  into  Court  to  that  amount. 

The  cause  came  on  for  trial  before  Tmdal,  C  J.,  at  the  adjourned  Sittings 
for  London  after  Trinity  Term,  1887,  when  a  verdict  was  found  for  the 
plaintiff  for  109/.  10* ,  being  the  amount  claimed,  deducting  the  sum  tendered 
and  paid  into  Court,  subject  to  the  opinion  of  the  Court  on  the  following 
Case. 

The  plaintiff  was  a  lessee  for  a  term  of  years  of  a  warehouse  in  the  city  of 
London,  of  which  he  occupied  the  ground  floor  and  cellar  in  bis  trade  of  an 
ironmonger. 
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CWjumJW  of  the  Mime  on  board  the  Esk ;  and  upon  this  question  we  are  of  opinion  that 
the  transitu*  was  not  determined  on  either  of  those  occasions. 

The  general  rule  is,  that  the  transitu*  is  not  at  an  end  until  the  goods 
arrive  at  the  actual  or  constructive  possession  of  the  consignee.  And  if  the 
lead  had  been  delivered  into  the  possession  of  Crawhall,  as  the  agent  of 
the  buyers*  there  to  remain  until  Crawhall  received  orders  for  its  ulterior 
destination,  such  possession  of  Crawhall  would  have  been  the  constructive 
possession  of  the  buyers  themselves!  and  the  right  to  stop  in  transit*  would 
have  been  at  an  end.  The  case  would  then  have  fallen  within  the  principle 
laid  down  in  Dixon  v.  Baldwin*  But  upon  the  facts  stated  in  this  special 
case,  the  lead  in  question  never  came  into  the  actual  possession  of  Crawhall, 
the  agent ;  for  on  the  9th  of  January,  1887,  it  waa  delivered  from  the  pro- 
mises of  the  plaintiff,  the  seller,  to  a  keetman  in  the  employ  of  the  defend- 
ants, for  the  purpose  of  being  put  on  board  the  defendants'  vessel,  the  Esk,  a 
general  trader  between  Newcastle  and  London,  and  by  him  was  so  taken  and 
put  on  board  accordingly.  Neither,  again,  does  CrawhaH  appear  to  have 
been  an  agent  of  the  buyer  (or  the  purpose  of  receiving  the  lead  into  his  pos- 
session, either  as  a  place  of  deposit,  until  he  received  directions  from  the 
buyer  for  its  ulterior  destination,  or  for  sending  it  on  to  the  buyer  under 
general  directions  for  that  purpose;  for  whatever  may  have  been  his  course 
of  dealing  on  former  occasions,  m  thb  particular  transaction  he  acted  on,  end 
was  clothed  with  no  other  authority  than  that  which  he  derived  from  the  let- 
ter of  the  buyer  dated  the  4th  of  November,  1886 ;  that  is,  merely  upon  a 
desire  expressed  in  that  letter  that  the  lead  should  be  forwarded  without 
delay.  And  we  think  the  order  given  by  the  plaintiff  to  deliver  the  lead  to 
the  order  of  Crawhall,  and  the  subsequent  order  by  Crawhall  "  to  deliver  H 
to  the  bearer  (who  was  the  keelman),  to  go  on  board  the  Eric,"  did  not 
amount  to  any  taking  possession  by  CrawhaH,  but  merely  formed  a  link  in 
the  chain  of  the  machinery  by  which  the  lead  was  put  in  motion  and  in  a 
course  of  transmission  from  the  seller's  premises  in  NeweastU  to  the  buyers1 
in  London,  the  legal  consequence  being  precisely  the  same  as  if  the  order  to 
forward  the  lead  had  come  direct  from  the  buyer  to  the  seller,  instead  of  cir- 
cuitously  through  Crawhall'*  hands ;  and  further,  that  the  putting  of  the 
lead  on  board  the  Esk  was  only  a  continuance  of  such  transitu*. 

The  second  question  is,  whether  the  tran*itu*  was  at  an  end  at  the  time 
the  stoppage  took  place  in  the  river,  that  is,  on  the  28th  January ;  as  to 
which  the  facts  are,  that  after  the  Esk  had  arrived  with  the  lead  on  board  at 
her  moorings  in  the  river  Thorn**,  the  lead  was  put  on  board  a  lighter  for  the 
purpose  of  being  carried  to  the  defendants'  wharf.  On  the  28th  of  January, 
the  demand  was  made  on  the  behalf  of  the  plaintiff,  the  lead  being  at  that 
time  on  board  the  lighter,  and  the  defendants'  servants  refused  to  deliver  k. 

It  is  left  in  some  degree  of  uncertainty,  upon  the  statement  of  the  case, 
whether  the  defendants'  refusal  to  deliver  the  lead  proceeded  from  any 
adverse  claim  which  they  had  against  Messrs.  MaUby  and  Co.,  the  buyers, 
or  whether  it  was  simply  a  refusal  to  deliver,  as  holding  the  lead  for  Malibu 
and  Co. ;  but  we  think  in  either  case  the  plaintiff's  right  of  stoppage  still 
existed.  Pur  as  the  right  of  the  vendor  to  stop  in  tran*itu  is  not  defeated, 
by  any  claim  of  the  carrier  for  his  lien  for  a  general  balance,  or  even  by  a 
foreign  attachment  laid  upon  the  goods  by  a  creditor,  Opp*nk*im  i.Ru***t*\tn) 

(m)  3  B.  &  P.  42. 
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it  follows  thai  if  any  claim  of  lien  for  a  debt  due  to  the  defendants  existed, 
of  which  there  is  no  statement  in  the  case,  it  would  not  operate  to  defeat  the 
plaintiff's  right;  and  if  the  goods  were  in  the  lighter,  not  being  subject  to 
any  such  claim,  they  were  still  in  a  coarse  of  tra**itus  in  order  to  be  deli* 
Tend,  and  were  not  actually  delivered  to  the  buyer,  notwithstanding  the 
defendants  undertook  the  delivery  by  the  order  of  Maltby  and  Co. 

It  was  urged  on  the  part  of  the  defendants,  on  the  authority  of  the  dithm 
otLatcrencg,  J.,  in  Btkthngk  r.  hgK$9  that  the  tortious  act  of  a  third  person 
should  not  prejudice  the  rights  of  the  parties ;  and,  consequently,  that  the 
demand  made  by  Fiihwick,  the  clerk  of  MdUby  and  Co.,  on  the  24th,  and 
the  unlawful  refusal  to  deliver,  was  tantamount  to  a  delivery.  But  it  is  to 
be  recollected,  in  the  first  place,  that  the  observation  of  Mr.  Justice  Lawrence 
was  made  in  the  case  of  a  demand  by  the  consignor  for  the  purpose  of  re-vest- 
ing his  property  in  the  goods,  and  not  in  the  case  of  vendee.  And,  in  the 
second  place,  that  here  the  goods  had  not  actually  reached  the  terminus  of 
their  delivery  when  the  demand  of  the  vendee  took  place ;  and  although  it 
might  be  conceded  to  be  the  better  opinion,  that  if  the  vendee  actually 
receives  the  possession  of  his  goods  on  their  passage  to  him,  and  before  the 
voyage  has  completely  terminated,  that  the  delivery  is  complete,  and  the 
right  of  stoppage  gone  (n) ;  yet  no  authority  has  been  cited  for  the  position, 
and  the  principle  seems  the  other  way,  that  a  mere  demand  by  the  vendee, 
without  any  delivery,  before  the  voyage  has  completely  terminated,  deprives 
the  consignor  of  his  right  of  stoppage. 

On  the  whole,  we  think  the  tramsiiue  was  not  at  an  end  when  the  stoppage 
took  place,  and  that  the  verdict  must  be  entered  for  the  plaintiff. 

Judgment  for  plaintiff 


C#*WMMI  Plfflta 


(»)  See  per  Lord  Jkmnley,  C.  J.,  in 
Mills  v.  Bail,  2  a  &  P.  461;  per 
Ckawbers,  J.,  in  Oppeuheim  v.  /fat- 
*eU»  3  B.  &P.  M;  Foster  v,  Frampt**, 


6  B.  *  C.  107;  9 D.  &  R.  108;  2C.  & 
P.  469,  AOC.;  per  Lord  JTeayoa,  C.  J., 
in  BeU  v.  JWaoi/,  1  Esp.  240,  oont. 
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ASSUMPSIT.  First  count  *  for  the  use  end  occupation  of  certain  rooms, 
apartments  and  premises,9*  second  count,  on  an  account  stated. 
PUae:  first,  nm  assumpsit,  except  ss  to  \0L  10#.;  second,  a  tender  and 
payment  into  Court  to  that  amount. 

The  cause  came  on  for  trial  before  Tmdal,  C.  J.,  at  the  adjourned  Sittings 
lor  London  after  Trinity  Term,  1887,  when  a  verdict  was  found  for  the 
plaintiff  for  109/.  10* ,  being  the  amount  claimed,  deducting  the  sum  tendered 
and  paid  into  Court,  subject  to  the  opinion  of  the  Court  on  the  following 
Got*. 

The  plaintiff  was  a  lessee  for  a  term  of  years  of  a  warehouse  in  the  city  of 
London,  of  which  he  occupied  the  ground  floor  and  cellar  in  bis  trade  of  an 
ironmonger. 

tion  waa  maintainable  lor  the  period  between  tho  fire  and 


An  upper  floor, 
rented  by  a  te- 
nant from  year 
to  year,  waa  ac- 
cidentally de- 
stroyed dt  fire, 
tad  rebuilt  by 
the  landlord; 
but  the  tenant 
refuting  to  oc- 
cupy the  new 
promisee,  they 
let  by  * 


.  the 
landlord  to 
another  tenant ; 
—Held,  that  aa 
the  fire  did  not 
determine  the 
tenancy,  an  ao- 
the  reletting. 


40  TERM  REPQRTS  in  tub  COMMON  PLEAS. 

CWmonjw  On  the  23d  of  August,  1830,  the  defendants  entered  into  the  occupation 
of  the  two  upper  floors  of  the  said  warehouses  as  under-tenants  to  the  plain- 
tiff^ at  the  rent  of  80£  per  annum,  which  was  paid  quarterly,  and  continued  in 
the  actual  occupation  of  such  rooms,  by  using  them  as  a  warehouse  for  hops, 
from  that  time  until  the  12th  November,  1834,  when  the  said  floors  were 
consumed  by  fire,  as  alter  mentioned.  During  their  occupation,  the  roof, 
which  was  the  only  covering  to  the  upper  floor  occupied  by  the  defendants, 
was  occasionally  repaired  by  the  plaintiff)  when  repair  was  wanting.  There 
was  a  crane  and  jib  in  the  upper  floor  occupied  by  the  c  efendants,  used  for 
the  purpose  of  raising  goods  to  the  defendants*  rooms,  and  also  used  by 
plaintiff  when  he  had  occasion.  This  crane  and  jib  were  also  repaired  by  the 
plaintiff  at  the  instance  of  the  defendants,  who,  on  one  occasion,  refused  to 
pay  their  rent  till  such  repairs  were  done.  These  repairs  were  beneficial  to 
both  parties,  though  defendants  were  most  urgent  as  to  the  extent  of  them. 
The  plaintiff  also  paid  all  rates  and  taxes. 

On  the  12th  of  November,  1834,  a  fire  accidentally  broke  out  in  the  night 
in  the  rooms  so  occupied  by  the  defendants,  by  which  the  whole  of  the 
defendants9  stock  was  destroyed,  and  the  said  rooms  were  so  damaged  that 
they  became  altogether  untenantable.  The  plaintiff  had  insured  the  whole 
house,  of  which  the  rooms  in  question  were  part.  From  the  time  of  the  fire 
there  was  no  occupation  in  fact  by  the  defendants  of  the  premises,  and  no  in* 
terference  with  them  for  any  purpose.  The  plaintiff,  after  a  delay  occasioned 
by  a  dispute  with  the  insurance  office,  recovered  the  sum  insured,  and  there- 
upon proceeded  to  repair  the  premises.  The  repairs  were  completed,  and  the 
rooms  ready  for  use  and  occupation,  by  the  4th  June,  1835.  Soon  after 
Christmas,  1834,  the  plaintiff  applied  to  the  defendants  for  the  whole  rent  of 
the  quarter  which  was  running  at  the  time  when  the  fire  broke  out,  to  which 
application  the  defendants  answered  that  they  were  ready  to  pay  a  propor- 
tionable amount  of  the  quarter's  rent  up  to  the  day  on  which  the  fire  broke 
out,  but  that  from  that  day  they  considered  their  tenancy  to  have  ceased,  and 
that  they  were  no  longer  liable  to  rent.  The  plaintiff  insisted  that  the 
tenancy  had  not  ceased,  and  that  the  defendants  were  liable  to  pay  the  rent, 
and  said  that  be  should  require  it  to  be  paid.  Several  similar  applications 
were  afterwards  made  for  rent,  as  it  was  claimed  to  have  accrued,  to  which 
the  same  answers  in  effect  were  returned,  and  the  plaintiff  was  referred  to  the 
solicitor  of  the  defendants.  On  the  4th  of  June,  1835,  a  letter  was  written 
and  sent  by  the  plaintiff  to  the  defendants,  stating,  "  your  floors  are  quite 
ready  for  use  and  purpose  as  before  ;  the  floors  are  finished  quite  superior, 
and  we  have  no  doubt  but  you  will  like  them  much  better.  They  are  very 
light  and  pleasant." 

The  defendants  received  the  above  letter,  but  returned  no  answer  to  it 
The  plaintiff  afterwards  applied  to  the  defendants  for  the  whole  year's  rent 
due  at  Michaelmas,  1835,  when  the  defendants  again  refused  to  pay  any  rent 
except  up  to  the  time  when  the  fire  happened  ;  and  in  respect  of  the  rent  to 
that  period,  they  tendered  the  sum  of  10/.  10*.,  which  tbey  have  since  paid 
into  Court  in  the  action,  and  which  the  plaintiff  has  taken  out  of  Court.  Ti* 
premises  remained  unoccupied  in  fact  from  the  time  of  the  fire  up  to  the  25th 
of  March,  1836,  to  which  time  the  plaintiff  makes  his  claim.  The  question 
for  the  opinion  of  the  Court  was,  whether,  under  the  circumstances  above 
stated,  the  plaintiff  was  entitled  to  recover  from  the  defendants  for  the  use 
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and  occupation  of  the  rooms  and  premises  for  the  period  that  elapsed  between  Comnum  Pleas. 
the  said  12th  of  November,    1834,  when  the  fire  happened,  and  the  25th  iZON 

of  March,  1S36.  GoIto* 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover 
for  the  use  and  occupation  of  the  rooms,  for  the  whole  of  the  said  last-men- 
tioned period,  then  the  verdict  was  to  stand  for  the  sum  of  109/.  10*.  And  if 
the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover  for  any 
part  of  that  period,  the  judgment  was  to  be  entered  up  for  the  plaintiff, 
for  a  sum  estimated  at  the  rate  of  80/.  a-year,  and  in  proportion  to  the  period 
for  which  the  Court  should  think  the  plaintiff  so  entitled.  But  if  the  Court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover  for  any 
part  of  that  period,  then  a  verdict  should  be  entered  for  the  defendants,  or  a 
nonsuit,  as  the  Court  might  direct. 

The  case  was  argued  in  Hilary  Term  by 

Peacock  for  the  plaintiff. — The  fire  did  not  determine  the  tenancy  of  the  de- 
fendants, who  were  tenants  from  year  to  year;  nor  did  it  entitle  them  to  do  so; 
and  even  if  it  did,  the  defendants  were  bound  to  have  declared  their  intention 
immediately,  and  were  not  justified  in  waiting  till  the  plaintiff  applied  for  his 
rent  after  the  Christmas  following,  before  they  declared  such  intention,  when 
it  was  too  late  for  them  to  do  so.  The  fire  did  not  discharge  the  de- 
fendants from  their  liability  to  pay  the  rent,  or  for  the  use  and  occupation  of 
the  premises,  for  any  portion  of  the  time ;  but  even  if  it  could  discharge  them 
from  any  portion  of  it,  they  were  bound  to  pay  up  to  the  time  when  they 
declared  their  intention  to  determine  the  tenancy,  and  at  least  up  to  the  end  of 
the  current  quarter,  namely,  Christmas,  1834;  and  they  were  bound  to  pay  rent 
again  at  any  rate  from  the  4th  June,  1835,  when  the  repairs  were  completed, 
and  they  had  notice  thereof.  lie  cited  Brown  v.  Quitter  (a),  Baker  v.  Holt- 
pzaffel  (b)t  Holtpzaffel  v.  Baker  (c),  Mollett  v.  Braync  (rf),  Grimm  am  v. 
1*99*  W,  1  W***-  Sound.  323.  b.  n.  7(/). 

Tomlinson  for  the  defendants.— The  defendants  were  under  no  contract  to 
repair  or  pay  for  any  certain  time,  and  therefore  they  arc  not  liable  in  this 
form  of  action  to  pay  for  the  use  and  occupation  of  apartments  of  which  they 
could  have  no  use  or  occupation,  after  their  entire  destruction  by  fire,  and 
which  it  was  necessary  for  the  landlord  to  rebuild  :  and  the  tenancy,  having 
been  determined  by  these  events,  could  not  be  revived  without  the  consent  of 
both  parties.  He  cited  Rdimrds  v.  Hethcrington  (g),  Collins  v.  Barrow  (A), 
Nash  v.  Tatlock  (i),  Whitehead  v.  Clifford  (A). 

Peacock  in  reply.— -So  long  as  the  tenant's  interest  in  the  premises  subsists, 
the  action  for  use  and  occupation  is  maintainable,  though  there  be  no  actual 

(a)  Ambler,  619  ;  cited  1  T.  R.708.  (a)  1   Ry.  ft  Moo.  2C8:  7  D.  &  U. 

(b)  4  Taunt.  45.  117. 


II 


% 


18  Ves.  116;  cited  4  Taunt,  xii.  (h)  1  Moo.  &  Rob.  112 

2 Camp.  103.  (i)  2  H..  HI.  320. 


(</)  2 Camp.  103.  (i)  2  H..BI.  320. 

(e)  8  B.  &  C,  324  ;  2  M.  ft  R.  438.  (k)  5  Taunt.    518.      See  also  Doe 

(/)  See  also  Howe  v.  Kennett,  \      dem.  Read  v.  Ridout,  5  Taunt.  519. 


Har.  &  Wo!.  391 ;  3  Ad.  "ft  Jill.  6.59 ; 
5  N.  ft  M.  I. 


Gorton. 
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Common  Pleas,  occupation  by  him  ;  and  it  is  clear  that  in  this  case  the  fire  did  not  determine 
']££■'        the  defendant's  interest.    A  party  who  is  in  possession  of  the  upper  floor  of 
r.  a  house  has  a  right  to  the  support  of  the  lower  walls,  and  may  have  a  writ  to 

compel  the^occupier  of  the  lower  rooms  to  repair  the  foundation.     Fui.  Abr. 
tit.  House  (F.  1.)    F.  N.  B.  127  F.  (0 

Cur.ad.vult. 

Tindal.  C.  J„  now  delivered  judgment. — The  defendants  in  this  case  being 
tenants  from  year  to  year  to  the  plaintiff  of  the  upper  floors  of  a  warehouse, 
at  a  rent  payable  quarterly,  a  fire  broke  out  in  the  defendants'  rooms,  acci- 
dentally, in  the  middle  of  a  quarter,  by  means  of  which  the  floors  were  con- 
sumed, and  the  defendants'  rooms  so  damaged,  that  they  became  altogether 
untenable,  until  the  plaintiff  had  completed  their  repairs,  after  about  seven 
months'  interval  from  the  time  of  the  fire. 

Two  questions  have  arisen  between  the  parties  upon  this  state  of  facta*  viz. 
first,  whether  the  defendants  are  liable  to  the  payment  of  any,  and  what 
rent,  after  the  termination  of  the  quarter  which  was  current  at  the  time  of 
the  fire  (up  to  the  end  of  which  quarter  the  rent  has  been  paid  into  Court) ; 
and  secondly,  if  liable  to  rent  at  all,  whether  it  can  be  recovered  in  an  action 
for  use  and  occupation. 

Upon  the  first  point,  we  can  see  no  legal  ground  for  holding  that  the  rela- 
tion of  landlord  and  tenant,  between  these  parties,  was  determined  by  the 
consumption  of  the  premises  by  fire.  If  there  had  been  an  agreement  in 
writing,  between  the  parties,  for  a  term  of  years,  no  question  could  have 
been  made,  but  that  the  term  still  existed ;  and  a  tenancy  from  year  to 
year,  until  it  is  determined  by  a  notice  to  quit,  is,  as  to  its  legal  character  and 
consequence?,  the  same  as  a  term  for  years.  Upon  the  facts  stated  in  this 
case,  it  must  stand  admitted  that  the  tenancy  was  not  determined  by  any 
regular  notice  to  quit ;  and  the  case  of  Baker  v.  Holtpzaffel  is  a  direct  autho- 
rity, that  a  tenancy  for  a  term  under  an  agreement,  not  being  an  instrument 
under  seal,  is  not  determined  by  a  fire  during  the  continuance  of  the  tenancy. 
We  think,  therefore,  the  defendants  continued  tenants  to  the  plaintiff  until 
such  tenancy  was  put  an  end  to  by  the  plaintiff's  letting  of  the  premises  to  a 
stranger,  viz.  at  I/tdy  Day,  1836,  and  that  they  are  liable  to  rent  up  to  that 
day. 

The  remaining  question  is,  whether  the  defendants  are  liable  in  this  form 
of  action.  The  stat.  11  Geo.  2,  c.  19,  enables  landlords  "  to  recover  a  rea- 
sonable satisfaction  for  lands,  &c.  held  or  occupied  by  the  defendant,  in  an 
action  on  the  case,  for  the  use  and  occupation  of  what  was  so  held  or 
enjoyed,"  from  which  it  seems  to  follow,  that  if  there  is  an  actual  kotdmj, 
and  the  power  to  occupy  or  enjoy  is  given  by  the  landlord  to  the  tenant, 
so  far  as  depends  on  the  landlord,  the  action  is  maintainable.  Here 
nothing  was  done  by  the  landlord  to  take  away  the  continuance  of  the 
occupation  or  enjoyment  by  the  tenant,  for  it  would,  as  it  appears  to  us,  be 
unreasonable  to  hold  that  the  landlord's  act  in  replacing  the  floor,  and  repairing 
the  walls  of  the  defendants'  rooms,  amounted  to  an  eviction  ;  and  though  in 

(/)  SciL  a  writ  in  the  nature  of  De     mayor  and  sheriff  of  a  town,  b  founded 
reparatione  faciendd ;  but  the  writ  as      upon  a  custom  of  such  town, 
given  by  Fitxherberty  directed  to  the 
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the  case  above  cited,  where  it  was  held  that  the  action  for  use  and  occupation  CommoH  Pleas} 
would  lie,  some  stress  was  placed  by  the  Court  upon  the  fact,  that  the  land  Izon 

was  still  in  existence,  and  there  was  no  offer  on  the  part  of  the  defendant  to 
give  it]  up ;  so  it  might  be  argued  in  the  present  case,  the  space  enclosed  by 
the  four  walls,  Btill  continued  as  marked  out  by  them.  If  the  landlord 
rebuilds,  and  the  tenant  chooses  to  re-enter,  and  to  continue  his  occupation  of 
the  new  building,  there  seems  nothing  to  prevent  him,  as  no  notice  to  quit 
had  been  given  on  either  side ;  and  if  so,  the  obligation  of  each  of  the  par- 
ties must  be  reciprocal,  and  the  tenant  must  make  satisfaction  for  the  rent. 
The  cases  referred  to  in  the  argument,  in  which  the  tenant  has  been  allowed 
to  withdraw  himself  from  the  tenancy,  and  to  refuse  payment  of  rent,  will 
be  found  to  be  cases  where  there  has  been  either  error  or  fraudulent  mis* 
description  of  the  premises  which  were  the  subject  of  the  letting,  or  where  the 
premises  have  been  found  to  be  uninhabitable  by  the  wrongful  act  or  default 
of  the  landlord  himself ;  neither  of  which  circumstances  occurs  in  this  case. 
Upon  the  whole,  we  think  the  plaintiff  is  entitled  to  judgment  for  109/.  10*. 

Judgment  for  plaintiff. 


Lawrence  and  another,  Assignees  of  W.  Okill,  a  Bank-     4**/ 23. 
rupt  v.  Knowlbs. 

ASSUMPSIT  by  the  assignees  of  a  bankrupt.    The  first   count  of  the  by^^es 

declaration  was    on  a  contract,   dated  12th  of  /tm<v  1833,    whereby  of  a  bankrupt 

Okill  (the  bankrupt),  agreed  to  purchase,  from  the  defendant,  sixty  shares  in  for  Jjjf!fhof 

the  Grand  Junction  Railway,  at  14/.  5*.  per  share,  net  payment,  as  follows :—  not  delivering 

155/.    on  the  15  th  June,  1833,   and  the  remainder   on  29th  June,  1833  ;  railway  shares, 

in  consideration  whereof;  and  that  Okill  promised  to  accept  the  shares  and  alleged  F^their 

pay  for  the  same ;  the  defendant  promised  Okill  before  his  bankruptcy,  to  deliver  first  count, 

and  transfer  the  shares  on  request ;  that  Okill,  on  15th  June,  paid  the  defend-  th*t  thebank 

ant  155/.  in  part  and  afterwards,  and  before  his  bankruptcy,  and  after  29th  his  bankrupt* 

June,  to  wit,  on  6th  July,  1833,  and  on  divers  other  days  and  times,  between  cy,  and  his 

that  day  and  the  1st  January,  1835,  paid  the  defendant  divers  other  sums  of  S^were 

money*  amounting  in  the  whole  to  the  sum  of  585/.  in  part  payment  of  the  ready  and 

price  of  the  said  sixty  shares,  which  the  defendant  accepted,  and  waived  the  *'iH]n6  *?  P*y 
*     *  .    ,  11        «      *       1  <.     f         1  1.         *    «  .  for  the  ah  art  a ; 

payment  of  the    remainder  ;  that  although  the  defendant  delivered  thirty-  it  was  proved 

five  shares,  and  Okill  before  his  bankruptcy,  and  the  plaintiffs,  as  his  assignees,  that  the  bank- 

since  his  bankruptcy,  were  always  ready  and  willing  to  pay  the  remainder  of  the  ™{Jt  Jdorehis" 

price,  together  with  all  calls  made  in  respect  of  the  shares,  and  the  plaintiffs,  bankruptcy, 

as  assignees,  afterwards,  and  after  the  bankruptcy,  to  wit,  on  11th  January,  "*  ^^52. 

cy  there  were 
no  assets :— Held,  that  this  was  sufficient  for  the  jury  to  infer  that  the  bankrupt  and  his  assig- 
nees had  not  been  ready  and  willing  to  pay. 

The  plaintiffs  in  their  second  count  alleged  readiness  and  willingness  to  adopt  a  contract 
which  was  to  be  performed  on  1st  July,  1835 ;  but  it  appeared  that  no  steps  were  taken 
by  them  till  January,  1838 :— Held,— That  the  length  of  time  was  unreasonable,  and 
abandonment  of  the  contract  might  be  inferred. 

f  2 
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CommmPleai.  1838,  tendered  the  residue,  together  with  the  amount  paid  for  calls,  &c.  yet 
Lawrkncz     the  defendant  did  not  deliver,  &c. 

"•  Second  count,  on  a  contract  dated  1st  July,  1834,  for  the  sale  by  the  de- 

Knowlbs.  feasant  to  qjcUIi  0f  fifty  shares,  at  10/.  premium,  averring  that,  in  considera- 
tion that  Okill  would  purchase  the  shares,  and  accept  the  same,  on  1st  July, 
1835,  and  would  allow  the  defendant  interest  upon  stich  calls  as  should  be  paid 
before  that  time,  the  defendant  undertook  and  promised  Okill  to  deliver  him 
the  said  fifty  shares  on  1st  July,  1835 ;  and  stating  the  bankruptcy  of  Okill 
on  3d  February,  1835,  and  that  the  plaintiff*,  as  assignees,  were  always,  on  and 
after  said  1st  July,  1835,  ready  and  willing  to  pay  the  defendant  for  the  said 
shares,  after  the  rate  aforesaid,  with  interest  upon  calls,  paid  from  1st  July, 
1 834 ;  and  afterwards,  to  wit,  on  1 1th  January,  1 838,  tendered  the  moneys  due, 
but  that  the  defendant  did  not  deliver  the  fifty  shares. 

There  were  also  counts  for  money  had  and  received,  and  on  an  account 
stated. 

Pleat, — First,  non-assumpsit  to  the  whole  declaration. 

Second,  to  the  first  count,  traverse  of  the  payment  by  Okill,  and  of  the 
acceptance  and  receipt  by  the  defendant  of  the  several  sums,  in  the  first  count 
mentioned,  in  part  payment,  and  of  the  waiver  of  payment  of  the  remainder. 

Third,  to  the  same,  traverse  of  the  allegation,  that  Okill,  before  his 
bankruptcy,  and  the  plaintiffs,  as  his  assignees  afterwards,  were  ready  and  wUHmg 
to  pay  the  remainder  of  the  price,  together  with  all  sums  paid  for  calls. 

Fourth,  to  the  same,  that  the  alleged  tender  was  made  at  an  unreasonable 
time  after  the  alleged  waiver,  and  that  neither  Okill,  or  the  plaintiffs,  within 
a  reasonable  time,  after  the  alleged  waiver  were  ready  and  willing  to  pay  the 
remainder  of  the  price,  and  did  not  tender  the  same  within  a  reasonable  time 
after  the  waiver,  or  after  the  29th  June,  1833 — verification. 

Fifth,  to  the  same,  that  after  the  making  of  the  promises  in  that  count 
mentioned,  and  payment  and  delivery  of  the  shares  in  part  performance, 
and  waiver  by  the  defendant  of  the  remainder  of  the  price,  and  before  the 
bankruptcy  of  Okill,  mutual  promises  were  made  by  Okill  and  the  defendant 
not  to  require  further  performance,  and  a  mutual  agreement  thereupon  to  aban- 
don the  contract— verification. 

Sixth,  to  the  same,  that  the  plaintiffs,  as  assignees,  did  not,  at  the 
bankruptcy  of  Okill,  or  for  a  long  time,  to  wit,  six  months,  or  in  any  reason- 
able time  after  the  bankruptcy,  adopt  the  contract,  but  declined  so  to  do  ; — 
averment  of  mutual  promises  between  plaintiffs  and  defendant,  dispensing  with 
further  performance — verification. 

Seventh,  to  the  second  count,  traverse  of  the  allegation,  that  plaintiffs,  as 
assignees,  were  ready  and  willing  to  pay  defendant  for  the  shares,  and  made 
the  tender,  or  requested  defendant  to  deliver  the  shares. 

Eighth,  to  the  same,  that  the  alleged  tender  was  made  at  an  un- 
reasonable time,  and  at  a  time  unreasonably  long,  after  the  1st  July,  1835,  and 
that  neither  the  jjkrmtifb  nor  any  other  persons  were  within  a  reasonable  time 
after  the  said  fct  July,  1835,  ready  and  willing  to  pay,  nor  did  they  tender, 
within  a  reascmiible  time  after  that  day—  verification. 

Ninth,  to  the  same,  that  the  plaintiffs,  as  assignees,  did  not  adopt  the 
contract  withm  a  reasonable  tine  after  the  bankruptcy,  and  that  the  contract  was 
mutually  abandoned — verification. 

Tenth,  to  the  same,  that  after  the  thirty-five  shares  had  been  delivered  to 
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the  plaintiffe,  and  whilst  1152.  were  due  to  the  defendant,  and  before  OkUTe 
bankruptcy,  to  wit,  on  1 7th  January,  1834,  the  defendant  agreed  to  give 
Okill  further  time  until  the  acceptance  thereinafter  mentioned,  should  become 
due— that  the  defendant  would  lend  Okill  a  further  sum,  to  wit,  285/.— 
that  Okill  should  give  the  defendant  his  acceptance  for  4002. — that  the  de- 
fendant should  hold  the  remainder  of  the  said  shares  till  OkilVs  acceptance 
became  due— and  that  if  the  acceptance  was  not  paid,  the  defendant  should 
be  at  liberty  to  sell  the  shares ; — averment,  that  the  defendant  did  give  further 
time,  and  did  lend  Okill  285/.,  and  that  Okill  gave  his  acceptance  for 
400/.  and  made  default,  whereupon  defendant  sold  the  remainder  of  the  shares, 
according  to  agreement— verification. 
Eleventh,  traverse  of  OkUfe  bankruptcy. 

At  the  trial  before  Coleridge,  J.,  at  the  Spring  Assizes  for  Liverpool,  1838, 
the  following  facts  appeared ; — (the  bankrupt  himself  being  the  principal  witness.) 

Okill,  the  bankrupt,  for  many  years  before  his  bankruptcy,  carried  on  the 
business  of  a  share-broker  at  Liverpool,  and  in  the  course  of  his  business  he 
had  many  transactions  with  the  defendant  in  railway  shares.  Amongst  them 
were  the  two  contracts  set  forth  in  the  pleadings.  The  sixty  shares  in  the 
first  contract  were  not  paid  for  by  the  bankrupt,  on  the  20th  of  June,  1833,  ac- 
cording to  the  stipulation,  and  it  being  inconvenient  for  him  to  pay  the  amount, 
the  defendant  granted  him  time  at  different  periods,  that  is  to  say,  on  the 
29th  of  August,  1833,  having  received  the  sum  of  275/.  he  delivered  thirty- 
five  shares,  and  agreed  to  give  time,  until  the  January  following,  for  the  pay- 
ment of  the  balance  on  the  remaining  twenty-five.  At  that  time  the  bank- 
rupt could  not  pay  the  balance  of  115/.  and  interest,  and  the  defendant  agreed 
not  only  to  lend  him  285/.  but  to  give  him  till  January,  1835,  to  makg£ood 
the  balance  due  on  the  twenty-five  shares,  he  giving  his  acceptance  at  twelve 
months,  for  400/.  the  amount  of  the  two  sums,  provided  that  if  the  bill  were 
dishonoured,  the  defendant  should  be  at  liberty  to  sell  the  shares,  and  reim- 
burse himself.  The  bill  was  dishonoured,  and  on  the  3d  February,  1835,  a 
fiat  of  bankruptcy  issued  against  him  (Okill).  The  plaintiffs  were  appointed 
assignees  on  the  23d  February,  and  on  the  22d  of  May  following  the  bankrupt 
received  his  certificate.  On  the  second  contract,  on  which  the  shares  were  not 
delivered  till  1st  July,  1835,  five  months  after  the  bankruptcy,  no  tender  was 
made  by  the  defendant,  nor  any  notice  given  to  him  by  the  plaintiffs,  that  they 
were  ready  to  perform  the  contract  on  their  parts,  and  should  require  per- 
formance on  his. 

In  October,  1835,  (the  premium  on  the  Grand  Junction  shares  having  in  the 
mean  time  advanced  to  50/.  per  share),  the  assignees  signified  their  willingness 
to  perform  the  contract — but  nothing  was  done  till  February,  1839,  when  the 
defendant's  attorney  was  called  on  to  admit  that  the  purchase  money,  with 
interest,  upon  the  two  contracts,  had  been  tendered  to  the  defendant.  This 
was  refused,  and  in  January,  1838,  the  defendant  received  the  following  letter 
from  the  plaintiffs'  attornies— "  We  are  again  requested  by  the  assignees  of 
TV.  Okill,  a  bankrupt,  to  write  to  you  for  the  twenty-five  shares,  being 
the  residue  of  fhe  sixty  shares  in  the  Grand  Junction  Railway  Company, 
sold  by  you  to  the  bankrupt,  on  the  12th  June,  1833,  and  remaining  yet 
undelivered ;  and  also  for  fifty  other  shares  in  the  said  railway*  sold  by  you 
to  the  bankrupt,  on  the  1st  July,  1834.    We  beg  to  state  that  the  assignees  are 
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CommonPlcas.  Shortly  afterwards  (10th  January),  the  sum  of  2,777*.  4*.  Id.  was  tendered 
as  the  amount  due  on  the  premium,  calls  and  interest  for  the  twenty-five  share?, 
and  5,748/.  4s.  8d.  for  the  fifty  shares.  This  was  refused,  and  the  action  was 
brought. 

Several  calls  had  been  made  between  the  time  of  entering  into  the  contract*, 
and  the  tender,  none  of  which  were  met  by  the  bankrupt  or  his  assignees, 
the  latter  having  no  assets  to  enable  them  to  do  so ;  and  by  the  Railway  Act, 
all  shares,  the  calls  on  which  are  not  paid  within  a  limited  time  are  forfeited. 

The  particulars  of  demand  claimed  2,188/.  15*.  lid.  in  respect  of  the  shares 
under  the  first  contract,  and  5,651/.  15*.  44.  in  respect  of  those  in  the  second. 

The  learned  judge  left  it  to  the  jury  to  Bay  whether  it  might  not  be  in- 
ferred that  the  contracts  were  abandoned  altogether. 

There  was  a  verdict  for  the  plaintiffs  on  the  two  first  issues,  and  for  the  de- 
fendants on  the  remainder. 

Cresswell,  Q.C.  had  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection,  and  that  the  verdict  was  against  evidence ;  and  for  entering  up 
*  judgment,  non  obstante  veredicto,  on  the  issues  raised  on  the  fourth  and  eighth 
pleas,  contending  that  reasonableness  of  time  was  a  question  of  law,  and  that 
a  tender  made  within  six  years  after  the  contract  had  been  entered  into,  was 
in  reasonable  time. 

Wilde,  Serjt.,  Alexander,  Q.C,  Crompton  and  KnnwUs,  showed  cause.— 
The  assignees  should  have  adopted  the  contracts  at  once,  and  the  length  of 
time  which  they  suffered  to  elapse  without  doing  so,  was  sufficient  to  induce 
the  jury  to  conclude  that  they  had  not  adopted  them.  If  reasonableness 
of  time  is  a  point  of  law,  the  direction  of  the  judge  was  correct,  Gamery  v. 
Bond  (a).  The  statute  of  limitations  cannot  have  any  application.  In  this 
case  time  was  of  the  essence  of  the  contract,  as  in  Doloret  v.  Rothschild  (ft), 
recognised  in  Rothschild  v.  Hennings  (c),  where  time  was  held  to  be  of  the  essence 
of  the  contract,  where  the  subject  of  the  contract  is  of  such  a  nature  as  to  be 
exposed  to  a  daily  variation  of  value.  No  stock  is  of  a  more  variable  nature 
than  that  which  is  the  subject  of  this  action.  The  value  of  the  shares  has  been 
increased  by  a  fluctuation  in  the  market.  The  same  principle  as  to  reasonable- 
ness of  time  is  laid  down  in  Ellis  v.  Thompson  (<*),  and  in  Sugden's  Vendors  and 
Purchasers,  p.  341.  6th  edit.  It  was  clear  from  the  evidence  that  both  parties 
understood  that  the  contracts  Bhould  be  abandoned,  until  the  rise  in  the  shares 
made  it  a  matter  of  consequence  to  the  plaintiffs  to  recover  them.  The  plaintifis 
were  bound  to  show  that  they  were  at  all  times  ready  and  willing  to  pay  for  the 
shares.  Mason  v.  Corder  (e).  The  denial  of  the  abandonment  of  the 
contract  depended  on  the  evidence  of  the  bankrupt  himself,  and  the  Court 
will  not  grant  a  new  trial  if  the  jury  doubted  his  credibility.  Lacey  v.  For- 
rester (/).  In  the  absence  of  direct  evidence  of  the  abandonment  of  the 
contract,  it  may  be  inferred  from  the  circumstances  of  the  case.    Primer  v. 


(a)  3  M.  &  S.  378.  (d)  3  M.  &  W.  445. 

(b)  1  Sim.  &  Stu.  590.  fa  7  Taunt.  9. 

(c)  9  B.  &  C.  470.    Reversing  S.  C.  (/)  2  C.  M.  & 
nom.  Hennings  v.  Rothschild.  4  Ping. 
814;  12  Moo.  559. 


\f)  2  C.  M.'&R.  59;  3  D.  P.  C.  666. 
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Temple  (g).     (It  was  admitted  that  the  plaintiffs  were  entitled  to  the  ver-   CommcnPleas. 
diet  on  the  first,  second,  tenth  and  eleventh  pleas.) 

Creeswell  and  Wightman  in  support  of  the  rule.-— When  a  tender  is  pleaded  it  is 
usual  to  aver  that  the  party  was  always  ready  and  willing  to  pay,  and 
offered  and  tendered  the  money  on  a  particular  day ;  and  it  it  sufficient  to  show 
that  at  thai  time  he  was  ready.  Mere  insolvency  would  not  be  evidence  of 
want  of  readiness  to  pay,  as  payment  might  be  made  by  the  assistance  of 
friends.  The  defendant  never  called  on  either  the  bankrupt  or  the  plain- 
tiffs to  perform  the  contract.  The  cases  cited,  as  to  time  being  of  the 
essence  of  the  contract,  have  no  application.  In  Doloret  v.  Rothschild,  there 
was  a  time  fixed  for  the  performances,  and  a  stipulation,  that  unless  the 
money  was  paid  then,  the  deposit  should  be  forfeited.  Here  there  is  no 
time  specified.  Besides,  the  principles  which  guide  Courts  of  Equity  as  to 
specific  performances,  are  very  different  from  those  at  law.  The  discussions 
in  which  questions  of  time  have  arisen  are  principally  those  of  insurance, 
where  it  is  material  that  vessels  should  sail  at  particular  seasons;  and 
time  is  there  the  essence  of  the  contract,  as  the  risk  is  increased  or  di- 
minished according  to  the  season.  Reasonableness  of  time  is,  however,  a 
question  of  law.  The  principle  is  the  same,  as  in  the  case  of  the  notice  of 
dishonour  of  a  bill  of  exchange,  where  the  Courts  have  laid  down  what  shall 
be  considered  a  reasonable  time.  Tindal  v.  Brown  (h),  DarbUhxre  v.  Parker  (•). 
At  all  events,  the  claim  of  the  plaintiffs  to  the  sum  of  240/.  upon  the 
count  for  money  had  and  received  cannot  be  disputed,  otherwise  the  de- 
fendant would  retain  both  shares  and  money. 

Tindal,  C.  J. — This  case,  it  appears  to  me,  may  be  decided  on  a  ground 
not  so  wide  as  that  taken  in  the  argument.  If  any  of  the  pleas  form  a 
satisfactory  answer  to  the  action  we  cannot  send  the  cause  down  to  a  new 
trial.  I  think  the  issues  on  the  third  plea  to  the  first  count,  and  the  ninth 
plea  to  the  second  count,  have  been  properly  found  by  the  jury. 

The  action  was  brought  on  an  agreement  for  the  sale  of  sixty  shares  in  the 
Grand  Junction  Railway,  at  14/.  5*.  a  share.  A  particular  day  was  named  for  the 
delivery  of  the  shares.  The  declaration  then  states,  that  although  the  bankrupt, 
before  his  bankruptcy,  and  the  plaintiffs,  as  assignees,  were  always  ready  and 
willing  to  pay  the  price  of  the  remainder  of  the  shares,  together  with  all  calls, 
&c.  and  that  the  plaintiffs,  as  assignees,  after  the  bankruptcy,  tendered  the 
residue,  &c.  yet  the  defendant  did  not  deliver  the  twenty-five  shares.  This 
averment  was  necessary,  and  a  distinct  issue  is  raised  on  it  by  the  third 
plea.  The  defendant  had  a  right,  by  the  agreement,  to  hold  the  shares 
until  the  calls  were  paid.  Was  the  evidence,  therefore,  sufficient  to  war- 
rant the  finding  of  the  jury?  It  appears  that  in  January,  1834,  Okill 
borrowed  285/.  from  the  defendants,  to  enable  him  to  pay  calls  on  the 
thirty-five  shares,  giving  them  his  acceptance  for  400/.  which  was  dis- 
honoured. It  seems  to  me  this  is  sufficient  to  show,  he  was  not  always 
ready  and  willing  to  pay  for  the  shares ;  and  as  the  third  plea  furnishes  a  good 
answer  to  the  action,  both  in  fact  and  law,  it  is  unnecessary  to  say  whether 
the  remaining  pleas  were  established,  and  we  cannot  give  a  new  trial.. 

(a)  1  Har.  &  Wol.  702;  6  N.  &  M.        (A)  1  T.  R.  167. 
159.  (t)6  East,  3. 


48 


TERM  REPORTS  in  thb  COMMON  PLEAS. 


Common  Pleas. 


The  ninth  plea  is  also  an  answer  to  the  action.  It  avers  that  the  plaintiffs, 
as  assignees,  did  not  demand  the  performance  of  the  contract  within  a  rea- 
sonable time,  and  avers  a  mutual  agreement  to  abandon  it.  Here  again  the 
question  is,  whether  there  was  sufficient  evidence  to  support  this  pica.  The 
contract  was  to  be  performed  on  1st  July,  1835.  On  the  3d  February  OkUl 
became  a  bankrupt.  A  considerable  time  then  intervened  before  a  performance 
of  the  contract  was  required.  Jt  was  certainly  not  necessary  that  the  assignees 
should  adopt  the  contract  at  once ;  but  they  were  bound  to  do  so  in  a  rea- 
sonable time.  Tn  the  case  of  a  lease  the  assignees  are  required  to  elect 
whether  or  not  they  will  take  it,  in  a  reasonable  time — and  ten  days  has  been 
considered  a  reasonable  time  for  such  purpose*  Ex  parte  Scott  (A).  Without 
laying  down  a  general  rule  as  to  the  time  which  may  or  may  not  be  reason- 
able, I  think  it  was  not  reasonable  here.  From  July,  1835,  till  October, 
1836,  nothing  was  done,  and  even  no  result  followed  from  the  attempt  at 
negotiation  which  then  took  place.  In  February,  1837,  the  defendant  is 
asked  to  admit  a  tender,  which  he  refuses  to  do.  Nothing  further  takes 
place  till  January,  1838,  when  the  action  was  brought.  The  interval  between 
the  first  and  last  dates  is  long  enough  to  warrant  the  jury  in  concluding 
that  the  contract  was. abandoned,  and  I  think  the  verdict  was  right. 

As  to  the  claim  of  240/.,  as  that  sum  is  not  included  in  the  bill  of  parti- 
culars, and  was  not  mentioned  when  the  rule  was  moved  for,  we  are  not 
called  on  to  decide  that  point  at  present. 


Bosanqubt,  J. — I  am  of  the  same  opinion.  The  whole  question  is,  whe- 
ther the  verdict  is  on  an  issue  that  goes  to  the  whole  cause  of  action.  The 
third  plea  traverses  the  allegation  of  readiness  and  willingness.  It  has  been 
contended  that  there  should  be  distinct  proof  of  demand  and  refusal.  In 
ordinary  cases  solvency  may  cause  a  presumption,  that  a  man  is  ready  and 
willing  to  fulfil  an  agreement;  hut  it  may  depend  also  on  many  circum- 
stances. Here  the  party  was  not  only  unwilling,  but  unable.  Incapacity  is 
cogent  proof  of  want  of  readiness.  When  a  man  is  incapable  of  doing  an  act, 
he  cannot  be  said  to  be  ready  to  do  it.  In  this  case  there  was  abundant  proof 
to  show  that,  the  bankrupt  was  incapable—and  the  assignees  had  no  assets  to 
enable  them  to  perform  the  contract. 

I  think  also  that  the  ninth  plea  was  sustained  by  the  evidence.  It  is  not 
necessary  that  a  parol  contract  should  be  discharged  by  actual  words  or 
writing.  It  may  be  discharged  by  a  mutual  understanding  between  the 
parties,  and  by  their  relative  situations.  Here  the  bankrupt  was  under  con* 
siderablc  obligations,  and  the  assignees  might  either  decline  or  agree  to 
adopt  them ;  but  they  were  bound,  if  they  intended  to  preserve  a  right  of 
action,  to  make  their  election  in  a  reasonable  time.  It  cannot  be  said  the 
time  was  reasonable  here. 

The  sum  of  240/.  not  being  in  the  particulars  of  demand,  we  cannot  come 
to  any  decision  about  it; 


Coltman  and  Erskinb,  J  J. —Of  the  same  opinion. 


Rale  discharged. 


(A)  1  Rose,  440  n. 
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CROOTB  V.  LONGDEN.  Common  Plea.. 

April  23. 
'PHIS  was  an  action  commenced  by  justicies  in  the  County  Court  of  York. —  a  return  to  a 
Judgment  was  obtained  for  the  plaintiff.     A  writ   of  false  judgment  had  w'it:  of  fal?e 
been   issued  by  the  defendant,  commencing  in  the  usual  form :    viz.,  "  If  the  County 
William  Lonydcn  shall  give  you  security  to  prosecute  his  suit,  then,  &c. ;"  Court,  that 
to  which  the  sheriff  returned  as  follows :— "  The  within    named  William  {^notgtven 
Longden  hath  not  given  me  security  to  prosecute  his  suit,  whereby  I  am  security  to  pro- 
prevented  from  causing  his  said  plaint  to  be  recorded,  &c."  secute  his  suit; 

sufficient,  and 
Erie,  Q.  C. — had  obtained  a  rule  nisi,  to  quash  this  return  for  insufficiency,  quashed  but 
«;#v  ,.„».♦«  without  costs. 

with  costs.  Thc6thsce- 

lion  of  19  Geo. 

W.  H.  Watson  now  showed  cause,  and  produced  affidavits,  that  by  the  3»  c-  70»  rcfcrs 

practice  of  the  County  Court  of  York,  a  defendant  issuing  a  writ  of  false  judg-   ^  from  |n. 


ment  was  always  in  fact  required  to  give  security  before  the  plaint  was  recorded,  ferior  Courts 

[Tindal,  C.  J.— Is  there  any  diflerence   between  these  words  in  n  writ   of  *([°JeJudg" 

false  judgment  and  similar  expressions  in  other  writs?     No  security  is  required 

in  law.] — At  any  rate  the  case  is  within  the  19  Geo.  3,  c.  70  (a).    Grimshaw  v. 

Emerson  (b)  is  an  authority  to  show  that  the  sixth  section  applies  to  Courts 

not  of  Record.— [Tindal,    C.J. — What  necessity  is  there  for  security?  no 

costs  are  allowed  on  a  writ  of  false  judgment.     In  the  case  cited,  the  cause 

below  had  arrived  at  judgment.    The  fact  of  this  being  a  case  after  judgment 

is  of  no  consequence,  for  the  section  applies  to  cases  after  as  well  as  before 

judgment.] 

Erie  in  support  of  the  rule. — The  5th  section  of  the  Act  is  expressly  limited 
to  Courts  of  Record,  and  the  6th  is  also  by  inference ;  for  the  defendant  is 
bound  to  enter  into  a  recognizance  ;  and  that  is  an  obligation  of  record.     It 

(a)  Sec.  4,  enacts,  that "  the  record  Court,  in  double  the  sum  adjudged  to 

of  final  judgment  in  any  inferior  Court  be  recovered  by  the  said  former  Judg* 

may  be  removed  into  one  of  the  superior  ment,  to  prosecute  the  said  writ  oferjror 

Courts  at  Westminster,  and  that  writs  with  effect,  and  also  to  satisfy  and  pay 

of  execution  may  be  issued  to  the  sheriff  (if  the  said  judgment  be  affirmed,  or 

of  any  county,  &c."    Sec.  5,  provides,  the  said  writ  of  error  be  non-pro*sed) 

"  that  no  execution  shall  be  staved  or  all  and  singular  the  debts,  damages  and 

delayed,  upon  or  by  any  writ  of  error  costs  adjudged,  or  to  be  adjudged,  and 

or  supersedeas  thereon,  to  be  served  for  all  costs  and  damages  to  be  awarded 

the  reversing  of  any  judgment  given  or  for  the  same  delay iug  of  execution/' 

to  be  given  in  any  inferior  Court  of  Sec.  6,  enacts,  "  that  no  cause,  where 

Record,  where  the  damages  are  under  the  cause  of  action  shall  not  amount  to 

10/.,  unless  such  persons  in  whose  names  the  sum  of  10/.  or  upwards,  shall  be 

or  name  such  writ  of  error  shall  be  removed  or  removable  into  a ny  superior 

brought,  with  two  sufficient  sureties ,  Court,  by  any  writ  of  habeas  corpus  or 

sueh  as  the  Court,  wherein  such  judg-  otherwise,  unless  the  defendant,  who 

ment  is  or  shall  be  given,  shall  allow  shall  be    desirous  of  removing  such 

of,  shall  first  before  such  stay  made  or  cause,  shall  enter  into  the  like  recogni- 

supersedeas  to  be  awarded,  be  bound  zance  for  payment  of    the  debt  and 

unto  the  party  for  whom  any  such  judg-  costs,    in  case   judgment   shall  pass 

ment  u  or  shall  be  given  by  recogni-  against  Aim/* 
zance,  to  be  acknowledged  in  the  same         (b)  1  D.  P.  C.  337. 
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Common  Pleas,  also  prohibits  the  removal  of  the  cause  by  Jiabeas  corpus;  and  that  is  a  writ 
Croots.       applicable  only  to  Courts  of  Record.     Mitchell  v.  Mitchinkam  (c.J 


v. 

LONODEN 


Tindal,  C.  J.— I  am  of  opinion  that  this  case  does  not  fell  within  the 
19  Geo.  3,  c.  70.  The  4th,  5th  and  6th  sections  all  refer  to  the  same  subject, 
viz.,  actions  for  less  sums  than  10/.  brought  in  inferior  Courts  of  Record;  the 
4th  enacts,  that  the  record  of  the  judgment  may  be  removed  to  the  superior 
Courts,  and  writs  of  execution  may  be  issued  to  the  sheriff  of  any  county ;  the 
5th  specifies  the  conditions  on  which  execution  shall  be  stayed ;  and  the  6th 
takes  up  the  case  where  judgment  is  not  given.  That  this  is  the  meaning  of 
the  clause,  appears  to  me  from  the  provision,  that  the  defendant  shall  enter 
into  a  recognizance  "  in  case  judgment  shall  pass  against  him"  These  words 
clearly  point  to  a  case  where  judgment  is  not 'given;  and  therefore,  I  think, 
Grimshaw  v.  Emerson  is  not  applicable.  The  rule  for  quashing  the  return 
must  be  absolute,  but  without  costs,  and  the  sheriff  may  have  a  week  to  make 
a  better  return. 


Bosanqubt,  J. — T  am  of  the  same  opinion ;  the  6th  section  clearly  applies 
only  to  cases  removed  before  judgment. 

Coltman,  J. — I  am  of  the  same  opinion.  It  was  not,  I  think,  the  intention 
of  the  statute  to  throw  any  impediment  in  the  way  of  suing  out  the  writ  of 
false  judgment,  or  it  would  have  been  expressed  in  one  of  the  sections.  The 
6th  section  is  applicable  only  to  causes  removed  before  judgment. 

Erskinx,  J.,  concurred. 

Rule  absolute  without  Costs. 

(c)  1  B.  &  C.  513.    2D.&R.  722. 


April  15. 


Where  a  rule 
nisi  for  a  non- 
suit had  been 
obtained  upon 
an  affidavit,  in 
the  title  of 
which  the 
plaintiff's 
Christian 
name  was  mis- 
stated, the 
Court  allowed 
the  affidavit  to 
be  amended 
and  re-sworn 
upon  payment 
of  the  plain- 
tiff's tx>8ta  of 
the  day. 


Cooper  v.  Talbot. 

f^URNEY  had  obtained  a  rule  nisi  last  term  to  enter  a  nonsuit  in  this 

Ballantine  took  a  preliminary  objection,  that,  in  the  heading  of  the  affidavit 
upon  which  the  rule  had  been  obtained,  the  plaintiff  was  called  James  Cooper, 
whereas  the  name  by  which  he  had  declared  was  Edmund*  He  cited  Phillips 
v.  Hutchinson  (a). 

Tindal,  C.J. — It  would  be  a  hard  measure  of  justice  that  a  party  should 
lose  his  rights  by  so  mere  a  mistake.  The  affidavit  may  be  amended  and  re- 
sworn upon  payment  of  the  plaintiff's  costs  of  appearing  here  to-day. 

Per  Curiam 

Rule  accordingly. 

[The  amendment  being  made,  the  rule  was  made  absolute  for  a  nonsuit  the 
next  day.] 


(a)  3D.  P.  C.  20. 
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Hilton  v.  Swann.  commmriea, 

April  24. 

r£*ROVER  for  a  bill  of  exchange  dated  20th  December,  1837,  drawn  by  W.  £2/™£_for  a 

Powell  on  and  accepted  by  W.  Hilton,  payable  to  the  order  of  the  drawer  change,  a  plea 

at  three  months.  that  before  anc 

Third  plea,  That  before  and  at  the  time  of  the  supposed  conversion  of  the  the  summed 

bill  in  the  declaration  mentioned,  the  plaintiff  being  possessed  of  the  said  bill  conversion  the 

before  it  became  due  and  payable  indorsed  the  same  to  the  defendant  for  a  SJ^wwerf  rfthi 

valuable  consideration,  by  means  whereof  the  defendant  then  became  and  was  bill  indorsed  i 

the  holder  of  the  said  bill,  and  continued  such  holder  until  and  at  the  time  of  to  the  defend- 
„,  j  .  .j.    A.  ant,  whocon- 

the  supposed  conversion — verification.  tinued  holder 

Fourth,  that  after  the  drawing  and  accepting  of  the  said  bill  and  after  it  had  of  the  bill  un- 

been  indorsed  by  W.  Powell  to  the  plaintiff,  and  before  the  said  bill  became  due  a^of  t'ne 

and  payable  according  to  the  tenor  and  effect  thereof,  and  whilst  the  said  bill  was  supposed  con- 

in  the  possession  of  the  plaintiff,  she  (the  plaintiff)  indorsed  the  same  in  blank,  T*  y°?!7"f 

and  before  and  at  the  time  of  the  said  supposed  conversion  by  the  defendant,  repugnancy. 

one  Rawlins  was  by  virtue  of  such  last-mentioned  indorsement  the  holder,  and      A  further 

was  possessed  of  the  said  bill  with  such  indorsement  thereof  of  and  by  the  \^t  t^t]^^ 

plaintiff  in  blank  as  aforesaid,  and  afterwards  and  before  the  said  bill  became  tiff  being 

due  and  payable  according  to  the  tenor  and  effect  thereof,  to  wit,  on  the  1 6th  {J?8^?^  of 

January,  1 838,  the  said  Rawlins  so  being  the  holder  and  in  possession  of  the  doracd  it  in 

said  bill,  offered  to  deposit  the  same  in  the  hands  of  the  defendant  as  a  security  for  blank,  that  by 

the  payment  of  a  certain  sum  of  money,  to  wit,  35/.  then  due  and  owing  by  the  indorsement 

Bold  Rawlins  to  the  defendant,  and  the  defendant  being  satisfied  as  to  the  credit  one  R.  became 

and  responsibility  of  the  drawer  and  acceptor  thereof,  and  of  the  plaintiff  as  such  JjJ^^u  er'  lh 

indorser,  and  the  defendant  also  then  believing,  and  still  believing,  that  the  defendant  took 

said  Rawlins  was  lawfully  possessed  of  the  said  bill,  and  had  good  and  sufficient  j*  **  *  pledge 

right,  title,  power  and  authority  to  negociate  and  otherwise  dispose  of  the  said  bill,  deb^eSwtnf 

and  to  lodge  and  deposit  the  said  bill  with  the  defendant  and  to  deliver  the  same  that  R.  was 

to  him,  and  the  defendant  not  then  knowing  nor  yet  knowing  the  contrary  thereof,  ^^J^fule 

afterwards  and  before  the  bill  became  due  and  payable  according  to  the  tenor  bill  and  had  au- 

and effect  thereof,  to  wit,  on  the  day  and  year  aforesaid,  took  and  received  tn^y  todc- 

from  Rawlins  the  bill  as  such  pledge  and  deposit  to   be  by  the  defend-  cation,  thatthe 

ant  kept  and  retained  until  the   said  sum  of  35/.   should  be  repaid  and  defendant  had 

satisfied,  and  to  secure  the  repayment  thereof,  by  means  of  which  said  several  ^^knew  at 

premises  the  defendant  then  became  and  was  the  lawful  holder  of  the  said  bill,  the  time  of  re- 

and  continued  such  holder  thereof,  until  and  at  the  time  of  the  said  supposed  ^lIi"g  Jn*  biI* 
.t  * .     ,      ,    ,        .  .        ^        *    *        .  •  -    .  ,  that  R.  had  no 

conversion  thereof  m  the  declaration  mentioned,  and  the  said  35/.  has  not  at  any  authority  to 

time  before  the  commencement  of  this  suit  been  repaid  to  the  defendant,  but  deP°sit  l}>  an<* 

still  remains  and  is  wholly  due  and  unpaid  to  him—verification.  the  country  ^ 

Special  demurrer  to  the  third  plea  on  the  ground  that  it  was  repugnant,  and  Held,  good  as 

traversing  a  material  allegation  in  the  plea. 

Query,  whether  the  pica  was  not  bad  as  not  showing  any  authority  in  R.  to  pledge  the  bill. 

Qu4nyt  also,  whether  it  was  not  bad  for  duplicity,  inasmuch  as  if  the  allegation  were 
to  be  taken  to  mean  that  R.  had  authority  to  pledge  the  bill,  it  would  be  uncertain  whether 
the  defendant  relied  on  the  delivery  of  the  bill  to  him  by  R.,  as  the  lawful  holder,  or  upon  i 
his  (the  defendant's)  own  prit*&  facie  title,  by  reason  of  the  transfer,  without  notice  ol ! 
any  want  of  title  in  R.  I 


V, 

SWANN. 
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Common  Pleas,   contained  allegations  at  variance  and  inconsistent  with  each  other  in  alleging 
Hilton        that  two  different  persons  were  holders  of  the  bill  at  the  time  of  the  conversion 
—joinder. 

Replication  to  the  fourth  plea :  That  at  the  time  of  the  defendant's  so  taking 
and  receiving  from  Rawlins  the  bill  of  exchange  as  in  that  plea  mentioned,  the 
defendant  had  notice,  and  then  well  knew  that  Rawlins  had  not  good  or  suffi- 
cient right  or  authority  to  lodge  and  deposit  the  bill  with  the  defendant  as  such 
pledge  and  deposit  to  be  by  him  kept  until  the  said  35/.  should  be  re- 
paid and  satisfied  to  secure  the  repayment  thereof — conclusion  to  the 
country. 

Demurrer  to  the  replication  to  the  fourth  pica,  on  the  ground  that  the  issue 
tendered  by  the  replication  was  immaterial,  there  being  no  averment  that  Raw- 
lins had  not  good  title  to  the  bill  and  power  to  dispose  of  the  same— -joinder. 


Stej)hent  Serjt.  in  support  of  the  demurrer  to  the  third  plea,  was 
stopped  by  the  Court 

Hoggins,  in  support  of  the  third  plea :  the  allegation  at  the  commencement 
of  the  plea  certainly  is  that  the  plaintiff  was  possessed  of  the  bill "  before  and  at 
the  time  of  the  supposed  conversion/'  but  the  words,  "  and  at  the  time  of," 
may  be  rejected  as  surplusage,  and  then  the  former  part  of  the  plea  is  not  in- 
consistent with  the  latter,  which  states  that  the  defendant  was  the  holder  of 
the  bill  at  the  time  of  the  conversion.  [The  Court,  however,  expressed 
a  decided  opinion  that  the  plea  in  question  could  not  be  supported.]  Then  as  to 
the  replication  to  the  fourth  plea.  It  attempts  to  put  in  issue  that  which  is  im- 
material, namely,  the  notice  to,  and  knowledge  of,  the  defendant  that  Rawlins 
had  not  good  or  sufficient  authority  to  deposit  the  bill  with  him,  whereas  the 
material  allegation  in  the  bill  is  the  fact  that  Rawlins  had  such  authority,  and 
that  fact  should  have  been  traversed. 

Stephen,  Serjt.  in  support  of  the  replication. — The  issue  taken  on  the 
plea  as  it  stands  is  proper,  for  it  could  not  be  taken  in  any  other  mode.  The 
allegation  in  the  plea  of  the  defendant's  not  knowing  that  Rawlins  had  no 
authority  to  deposit  the  bill  is  material,  upon  the  principle  that  a  bond  fide 
holder  of  a  negotiable  instrument,  without  notice  of  the  want  of  title  in  the 
party  transferring  it,  is  not  affected  thereby.  The  allegation  that  the  defend- 
ant knew  Rawlins  had  no  authority  to  deposit  the  bill,  implies  that  he  had  none, 
Jones  v.  Winckworth  (a) ;  and  it  was  not  necessary  that  the  plaintiff  should  aver 
that  Rawlins  had  no  such  authority,  inasmuch  as  it  appears  by  the  plea  that 
the  bill  had  been  indorsed  in  blank,  and  that  would  not  transfer  the  property 
in  a  bill  made  payable  to  order  like  the  present.  Lucas  v.  Haynes  (b).  Com. 
Dig.  tit.  Action  upon  the  case  upon  Drover  (B.)  If  this  replication  be  not  a  good 
answer  to  the  plea,  the  plea  itself  is  bad.  It  alleges  that  Rawlins  was  the 
holder  of  the  bill,  but  it  is  not  said  that  he  is  the  lawful  holder,  and  it  is  by  no 
means  inconsistent  with  the  allegation  that  Rawlins  might  have  obtained  it 
in  an  improper  manner.    De  La  Chaumette  v.  the  Bank  of  England  (c), 


(a)  Hardr.  111. 
(6)  1  Salk.  130.   - 


(c)  9  B.  &  C.  208. 
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Haynesv.  Faster  (i),  Evans  v.  Kymer  (e),  Treuttel  v.Barandon  (/),  Fancourt  Commit  Pleat. 

v.  Bull  (g),  Anonymous  (A),  Collins  v.  Martin  (i),  Jaulerry  v.  Britten  (*).  Hilton 

v. 
Hoggins,  in  reply,  contended  that  the  statement  that  the  Trill  was  indorsed  in        Swan*. 
blank  imported  a  consideration,  and  the  effect  of  such  an  indorsement  was  to 
make  the  bill  payable  to  bearer  (/). 

Tindal,  C.  J. — The  plaintiff  must  have  judgment  on  the  demurrer  to  the 
replication.  I  confess  I  have  great  doubt  as  to  the  fourth  plea  itself.  It  is 
very  arguable  whether  it  is  not  bad  in  substance.  It  does  not  allege  any 
authority  in  Rawlins  to  pledge  the  bill.  But  it  is  not  necessary  to  consider 
this  point,  as  it  is  sufficient  that  the  replication  has  taken  issue  on  a  material 
allegation.  The  allegation  in  the  plea  is,  that  Rawlins  was,  by  virtue  of  the 
plaintiffs  indorsement  the  holder  of  the  bill,  it  does  not  say  that  he.  was  the 
lawful  holder.  Now  if  the  allegation  is  to  be  taken  to  mean  that  Rawlins  was 
the  lawful  holder  this  would  be  a  good'  answer,  as  in  that  case  he  would  have 
had  authority  to  pledge  the  bill ;  but  then  the  plea  would  contain  a  fur- 
ther answer,  viz. — the  belief  of  the  defendant  that  Rawlins  was  lawfully  pos- 
sessed of  the  bill,  and  had  authority  to  dispose  of  it,  and  in  this  belief  took  the 
bill  as  a  pledge  aud  security  for  a  previous  debt.  The  plea  would,  therefore, 
be  double,  inasmuch  as  it  would  be  uncertain  whether  the  defendant  relied  on 
the  delivery  of  the  bill  by  Rawlins  as  the  lawful  holder,  or  on  his  (the  de- 
fendant's) primd  facie  title,  arising  from  the  transfer  to  him  without  notice  of 
the  feebleness  of  Rawlins*  title.  But  we  are  not  to  construe  the  plea  as  dou- 
ble if  it  can  be  construed  in  another  manner ;  and  it  appears  to  me  it  can  be 
so  construed,  inasmuch  as  the  first  allegation  may  be  taken  to  mean  that  Raw- 
lins had  primd  facie  a  good  title  to  the  bill ;  and  then  the  real  question  raised 
by  the  plea  would  be,  whether  the  defendant  had  notice  of  Rawlins'  want  of 
title.  This  would  be  a  question  of  fact,  and  this,  it  appears  to  me,  was  properly 
put  in  issue  by  the  replication.  Construing  the  plea,  therefore,  most  beneficially 
for  the  defendant,  it  has  made  this  knowledge  on  his  part  a  material  allega- 
tion, and  the  replication,  therefore,  has  taken  a  proper  issue. 

Bosanqubt,  J. — I  am  of  the  same  opinion.  The  fourth  plea  is  in  confes- 
sion and  avoidance.  It  does  not  profess  to  be  a  denial  of  the  conversion, 
or  of  the  plaintiff's  title,  but  it  alleges  as  matter  of  excuse  the  de- 
fendant's want  of  notice  of  the  defectiveness  of  Rawlins'  title.  This  want 
of  notice  was  traversable,  as  the  very  matter  of  excuse  aheged  by  the  defend- 
ant, and  the  replication  has  properly  traversed  it  accordingly. 

Coltman,  J. — I  am  of  the  same  opinion.  The  replication  traverses  the 
only  material  allegation  in  the  plea,  unless  we  so  construe  it  so  as  to  make  it 
bad  for  duplicity. 


Erskinb,  J. — of  the  same  opinion. 


Judgment  for  the  plaintiff. 


d)  2  C.  &  M.  237 ;  4  Tyrw.  07.  (»)  1  B.  &  P.  648. 

*)  1  B.  k  Ad.  528.  (*)  Ante  vol.  1,  p.  5S;  4  New  Case*, 


(/)  8  Taunt.  100.  242;  5  Scott,  655, 

(g)  1  Hodg.  98;  1  New  Cases,  682 ;  1  (/)  See /''twin's  v.  Mott,  Doug.  633; 

Scott,  645.  Peacock  v.  Rhodes,  id.  633.  ° 
(h)  1  Salk.  126. 
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Eastmure  v.  Lawes. 
riEBTiox  30/,  money  bad  and  received,  and  an  account  stated. 

Plea  to  the  first  count ;  that  the  plaintiff  ought  not  to  be  admitted  to  say 
that  she  the  defendant  was  indebted  to  him  upon  the  said  causes  of  action 
therein  mentioned,  because   heretofore  to  wit,  &c,  she,  the  defendant,  im- 
pleaded the  plaintiff  in  an  action  oh  promises  in  Her  Majesty's  Court  of  Exchequer 
of  Pleas  at  Westminster,  and  afterwards,  to  wit,  &c,  she  declared  in  the  said 
action,  and  in  her  declaration!  the  now  defendant,  according  to  the  course  and 
practice  of  the  said   Court,  &c,  therein  complained  that  the  now  plaintiff 
was  indebted  to  her  the  now  defendant,  in  the  respective  sums  of  200/.,  &c. 
for  and  upon  the  consideration  therein  mentioned.  And  afterwards,  to  wit,  &c9 
the  now  plaintiff  by  his  attorney,  amongst  other  pleas  pleaded  in  the  said 
action,  as  to  the  said  causes  of  action  in  the  said  declaration  mentioned,  except 
50/.,  part  thereof,  that  the  now  defendant,  before  and  at  the  time  of  the  com- 
mencement of  the  said  action  in  the  said  Court  of  Exchequer  of  Pleas,  and  at 
the  time  of  pleading  the  said  pleas,  was  indebted  to  the  now  plaintiff  in  250/. 
for  money  had  and  received  by  the  now  defendant,  to  the  use  of  the  now 
plaintiff,  and  that  he  the  now  plaintiff  was  ready  and  willing,  and  he  did,  by  his 
said  plea,  offer  to  set  off  and  allow  to  the  now  defendant,  out  of  the  said  last- 
mentioned  sum  of  money,  the  full  amount  of  damages  in  the  said  action,  part 
of  which  said  last-mentioned  sum  of  money  so  pleaded  in  the  Baid  action  by 
the  now  plaintiff,  by  way  of  set-off,  was  the  identical  sum  of  money  in  the  said 
now  plaintiff's  declaration  mentioned,  and  for  which  the  now  plaintiff  hath 
impleaded  the  defendant,  and  the  defendant  further  saith  that  afterwards,  to 
wit,  &c,  the  now  defendant,  by  way  of  replication  to  the  said  plea  of  set-off  of 
the  now  plaintiff,  replied  that  she,  the  now  defendant,  was  not  indebted  to  the  now 
plaintiff,  in  manner  and  form  as  the  now  plaintiff  in  his  said  plea  of  set-off  alleged, 
and  thereuponissue  was  joinedbetween  the  said  parties,  and  such  proceedingswero 
thereupon  afterwards,  to  wit,&c,  had,  that  the  jurors  of  the  jury  being  summoned 
in  the  said  action,  and  having  oome  to  speak  the  truth  of  the  matters  in  issue  in 
the  said  action,  and  being  chosen,  tried  and  sworn,  did,  as  to  the  said  issue, 
upon  the  said  plea  of  set-off,  say  upon  their  oath,  that  the  said  now  defendant 
was  not  indebted  to  the  said  now  plaintiff,  in  manner  and  form  as  the  now 
plaintiff  in  his  said  plea  of  set-off  alleged,  and  afterwards,  to  wit,  &c,  the 
now  defendant,  by  the  consideration  and  judgment  of  the  said  Court;  recovered  in 
the  said  action  against  the  now  plaintiff,  97/.  8s.  for  her  damage*,  which  she,  the 
now  defendant,  had  sustained,  as  well  on  occasion  of  the  not  performing  of  the 
said  promises  in  her,  the  said  now  defendant's,  declaration  mentioned,  as  for  her 
costs  and  charges  by  her  in  that  behalf  expended,  whereof  the  now  plaintiff 
was  convicted  promt  patet,  &c. ;  which  said  judgment  still  remains  in  full  force 
and  effect,  not  in  the  least  reversed  or  made  void  \— verification  by  the  record. 
"Wherefore  she,  the  defendant,  prays  judgment,  if  the  plaintiff  ought  to  be 
admitted  to  say,  that  the  defendant  is  indebted  to  him  upon  the  considera- 
tion and  cause  of  action,  in  the  first  count  of  the  declaration  mentioned. 
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Replication.— That  the  plaintiff  ought  to  be  admitted  to  say  that  the  defen-  Common  Pleat. 
dant  is  indebted  to  him  upon  the  said  causes  of  action  in  the  first  count  men- 
tioned,  because  he,  the  plaintiff,  says,  that  although  true  it  is  that  the  defendant 
impleaded  him  the  now  plaintiff,  in  the  said  action,  in  the  plea  mentioned,  in 
manner  and  form,  &c,  and  that  he,  the  now  plaintiff,  did  in  the  said  action 
plead  (amongst  other  pleas)  that  she,  the  now  defendant,  was  indebted  to  him  in 
the  said  several  sums  of  money  therein  mentioned,  and  that  he  was  ready  and 
willing,  and  did  by  his  said  plea  offer  to  set  off  and  allow  to  her  out  of  those 
sums  of  money,  the  full  amount  of  her  damages  in  the  said  action,  and  that 
part  of  the  said  sums  of  money  so  pleaded  in  the  said  astion  by  way  of  set-off  \ 
was  the  identical  sum  of  money  in  the  said  now  plaintiff's  declaration  mentioned, 
and  for  which  he  had  impleaded  the  now  defendant ;  and  although  true  it  is  that 
the  now  defendant  did  reply  to  the  said  plea  of  the  now  plaintiff,  as  in 
the  plea  of  the  now  defendant  is  alleged,  and  that  the  jury  summoned  in 
the  said  action,  did  say  as  to  the  said  issue,  upon  the  said  plea  of  set-off,  that 
the  said  now  defendant  was  not  indebted  to  the  said  now  plaintiff,  in  manner 
and  form  as  in  the  said  plea  of  set-off  was  alleged ;  yet  the  plaintiff  says 
that  the  said  jurors  of  the  jury  aforesaid  did  say  so,  because  he  the  now 
plaintiff  did  not  at  the  trial  of  the  said  action,  give  or  offer  to  the  jurors  of  the 
jury  aforesaid,  any  evidence  whatever  in  support  of  his  said  pica  of  set-off, 
nor  was  prepared  nor  did  he  seek  at  the  said  trial  to  substantiate,  or  in  any 
way  to  sustain  the  said  plea,  or  to  prove  that  the  said  several  sums  of  money 
therein  mentioned  were  due  and  owing,  by  her  the  defendant,  to  him  the 
plaintiff,  as  was  in  that  plea  alleged ;  nevertheless  the  plaintiff  says  that 
those  several  sums  of  money  were  at  the  time  of  the  said  trial,  and  still 
are,  and  each  of  them  is  due  and  owing  to  him,  from  the  defendant,  and 
have  never  been  in  any  way  paid,  satisfied  or  discharged :  —  Verificat ion ;' 
wherefore  the  plaintiff  says  that  he  ought  to  be  admitted,  &c.,  and  he  prays 
judgment,  and  his  debt  aforesaid,  together  with  his  damages,  &c. 

Special  Demurrer. — Assigning  for  causes,  that  the  matters  alleged  in  the 
replication  did  not  confess  and  avoid  the  plea,  nor  prevent  the  estoppel  which 
the  defendant  had  pleaded ;  and  that  the  matters  pleaded,  if  true,  would  be 
only  an  equitable,  and  not  a  legal  answer  to  the  plea,  &c. — Joinder. 


Theobald,  m  support  of  the  demurrer. — The  declaration  states  the  action  to 
be  for  recovery  of  a  debt,  which  was  the  subject  of  a  set-off  in  a  former  action ; 
the  verdict  and  judgment  obtained  for  the  plaintiff  in  that  action  is  now 
pleaded  by  way  of  estoppel,  and  the  replication  is  that  there  was  no  evidence 
of  the  set-off  offered  at  the  trial,  and  therefore  the  plaintiff  failed  to  establish 
his  case.  The  replication  does  not  meet  the  estoppel.  All  the  cases  in  which 
a  verdict  is  not  matter  of  estoppel,  are  to  be  found  in  Com.  Dig.  tit.  Estoppel  (E.) 
but  none  of  them  applies  to  the  present  case. — [Tindal,  C.  J. — May  it  not  be 
said  that  a  verdict  and  judgment  against  a  defendant,  on  a  plea  of  set-off, 
operate  in  the  same  manner  as  a  non-suit  ?] — A  set-off  is  in  effect  a  statutory 
plea  of  payment,  and  a  verdict  on  such  a  plea  would  surely  have  operated  as 
an  estoppel.  In  Marriott  v.  Hampton,  (a)  it  was  held  that  money  paid  under 
compulsion  of  legal  process,  although  afterwards  discovered  not  to  be  due, 
could  not  be  recovered  back  in  an  action  for  money  had  and  received.    The 


(a)7T.  R.269;  2Esp.546. 
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Common  Pleat,  same  principle  is  acknowledged  in  Hamlet  v.  Richardson  (b).     The  defendant 

Eabtmurk     m  ^e  'ormer  a0**011*  might  have  applied  for  a  new  trial,  if  injustice  had  been 

v.  done  to  him  by  the  verdict.    The  replication  here  is  consistent  with  the  fact 

Lawks.        of  evidence  to  negative  the  set-off  having  been  offered  to  the  jury  by  the  then 

plaintiff. 

C.  Jones  in  support  of  the  replication.— A  defendant  will  be  in  a  worse 
situation  than  a  plaintiff,  if  a  judgment  against  him  on  a  plea  of  set-off  is,  in 
all  cases,  to  operate  as  an  estoppel.  A  plaintiff  may  elect  to  be  non-suited,  or 
he  may  withdraw  the  record  if  he  has  not  sufficient  evidence  to  support  his 
claim,  but  a  defendant  has  no  such  alternative. — [Tindal,  C.  J. — The  defen- 
dant, if  he  found  it  necessary,  might  have  withdrawn  his  plea,  by  applying  to 
a  judge  at  chambers,  or  at  the  trial.]  — The  effect  of  a  verdict  against  a 
defendant  on  a  plea  of  set-off  is  only  to  show  that  the  defendant  has  not  made 
out  his  claim  to  the  full  amount ;  it  cannot,  therefore,  operate  as  an  estoppel 
to  the  whole  amount.— [Tindal,  C.  J. — In  Covsins  v.  Paddon  (c)  it  was 
held  that  a  plea  of  set-off  may  be  taken  distributively.] — It  was  decided 
otherwise  in  Moore  v.  Butlin.  (d)—[Bosanquet,  J.  referred  to  Laing  v. 
Chatham  (*).] — In  Ravee  v.  Farmer  (/),  it  was  held  that  an  award  made 
upon  all  matters  in  difference  between  the  parties  did  not  preclude  the 
plaintiff  from  suing  upon  a  cause  of  actiou  subsisting  against  the  defendant  at 
the  time  of  the  reference,  upon  proof  that  the  subject-matter  of  such  action 
was  not  laid  before  the  arbitrators,  nor  included  in  the  matters  referred  to ; 
here  the  claim  under  the  set-off  was  not  in  fact  adjudicated  upon,  in  the  former 
action,  inasmuch  as  the  defendant  gave  no  evidence  of  it. — [Tindal,  C.J. — In 
Ravee  v.  Farmer,  the  question  as  to  estoppel  did  not  arise  ;  that  is  the  difficulty 
here.— Bosanquet,  J. — Hemwll  v.  Fairlumb  (g)  seems  in  point,  where  it  was 
held  that  a  party  cannot  bring  an  action  for  what  has  been  the  subject  of  a  aet-off 
in  a  former  action  by  the  defendant  against  him ;  but  if  the  set-off  waa  more 
than  sufficient  to  cover  the  demand  in  the  former  action,  he  may  maintain  an 
action  for  the  surplus.]  The  cases  of  Seddon  v.  Tutop  (A),  Golightly  v.  JeUicko  (t), 
Lord  Bay ot  v.  Williams  (J),  m&Hadley  v.  Green  (k),  all  furnish  analogies  in  fa- 
vour of  the  plaintiff,  In  Heming  v.  Wilton  (/),  an  attorney  had  brought  a  previous 
action  for  business  done,  and  for  money  lent,  but  only  recovered  a  small  sum  for 
the  latter  demand,  as  no  bill  had  been  delivered  pursuant  to  the  statute,  he  was, 
nevertheless,  held  entitled  to  bring  a  second  action  in  respect  of  the  same  busi- 
ness :  suppose  the  plaintiff  there  had  been  a  defendant  in  the  first  action,  and  had 
pleaded  a  set-off  for  business  done,  and  had  failed  to  establish  his  set-off  by 
want  of  proof  of  having  delivered  the  bill ;  would  he  have  been  barred  from 
bringing  an  action  for  the  business,  when  he  was  in  a  situation  to  prove  the 
delivery  of  the  bill  ?  The  cases  of  Thorpe  v.  Cooper  (m)  and  Godson  v.  Smith  («), 
are  also  in  point. 

(6)  9  Bing.  644;  2  Mo.  &  Sc.  811.  (?)  3  Esp.  104. 

See  also 2  Smith  Lead.Ca.237,  et  sea.  (h)  6  T.  R.  607  ;  1  £»p.  401. 

(r)  1  Gale.  305 ;  2  C.  M.  &  R.  547 ;  (i)  Cited  4  T.  R.  146. 

5  Tyr.  535;  4  D.  P.  C.488.  0)3  B.  &C.  235;  5  D.  &  R.  87. 
(d)  I  Will.  Woll.  &  Dav.  638;  7  A.  Ik)  2  C.  &  J.  374 ;  2  Tyr.  390. 

6  E.  595;  2  N.  &  P.  436.  (()  5  C.  &  P.  54. 

(•)  I'  Camp  252.  (m)  5  Bing.  1 16 ;  2  M.  &  P.  245. 

(/)  4  T.  R.  146.  («)  2  Moore,  157. 
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Theobald  in  reply.— The  cases  cited  on  the  other  side  are  all  distinguishable,  Common  Pleas. 
for  they  are  all  cases  where  two  distinct  causes  of  action  were  included  in  the     eastmTjrc 
declaration,  and  the  evidence  and  verdict  were  confined  to  one  only ;  but  the  v. 

cause  of  action  in  the  present  case  is  admitted  by  the  pleadings  to  be  for  the       Lawks. 
identical  sum  of  money  which  formed  the  subject  of  the  set-off  in  the  former 
action.    The  case  of  Ravee  v.  Farmer  must  be  considered  as  over-ruled  by 
Dim*  ▼•  Murray  (©)  /  Moore  v.  Butlin  was  merely  a  question  as  to  costs. 

TiNDAi,  C.  J.— I  think  the  plea  in  this  case  is  a  good  one*  and  that  the 
replication  is  no  answer  to  it.  The  defendant  pleads  a  verdict  and  judgment  ob- 
tained against  the  plaintiff  in  a  former  action  upon  the  identical  cause  of  action 
which  the  plaintiff  now  sets  up.  The  question  therefore  is,  can  a  party,  against 
whom  a  verdict  has  been  found  on  a  distinct  issue,  bring  another  suit  on  the 
identical  cause  of  action  ?  It  is  perfectly  clear  that  if  the  plaintiff  had  sued 
for  tHis  sum  in  a  former  action,  and  a  verdict  had  passed  against  him,  he  could 
not  renew  the  same  matter  on  the  ground  that  he  had  not  offered  evidence  to 
make  good  his  demand.  He  might  have  been  non-suited,  and  thus  have, 
avoided  an  estoppel.  It  is  said,  however,  that  a  defendant  who  pleads  a 
set-off  is  in  a  situation  of  greater  hardship,  because  he  has  no  such  power  of 
election,.  Bnt  he  is  not  bound  to  plead  such  a  plea;  and  if  either  before  or 
at  the  trial  he  is  so  inclined,  he  may  withdraw  it  from  the  record  on  payment 
of  costs.  This,  therefore,  is  a  similar  power  of  election  to  that  enjoyed  by 
a  plaintiff.  Another  hardship  that  it  is  argued  presses  on  the  defendant  is,  that 
if  he  fails  to  show  on  a  plea  of  set-off  that  the  debt  due  to  him  equals  the 
plaintiff's  demand,  a  verdict  must  pass  against  him ;  but  there  is  in  reality 
no  hardship  in  this,  for  according  to  Moor*  v.  Butlin,  the  defendant  will  be 
entitled  to  deduct  any  amount  which  he  can  prove  to  be  due,  although  the 
verdict  upon  the  issue  will  be  for  the  plaintiff.  We  cannot  see  how  an 
estoppel  can  be  avoided  by  this  replication,  consistently  with  the  case  of 
Outram  v.  Morewood(p),  where  it  was  held  that  if  a  verdict  be  found  on  any 
fact  or  title  distinctly  put  in  issue  in  an  action  of  trespass,  such  verdict  may 
be  pleaded  by  way  of  estoppel  in  another  action  between  the  same  parties,  or 
their  privies,  in  respect  of  the  same  fact  or  title. 

Bosanqukt,  J.— I  am  of  the  same  opinion.  I  consider  the  rule  to  be,  that 
where  an  issue  has  been  taken  on  a  specific  cause  of  action,  a  verdict  and 
judgment  may  always  be  pleaded  by  way  of  estoppel  to  the  same  cause  of 
action.  It  is  so  here,  and  it  is  stated  on  the  record  that  the  demand  in  this 
action  is  identical  with  that  set-off  in  the  former  one.  The  hardship  on 
defendants,  which  has  been  alleged  in  the  argument,  may  certainly  operate  in 
some  cases,  but  it  is  entirely  in  the  defendant's  own  discretion  to  plead  a 
set-off,  and  he  may  at  any  time,  on  application  to  a  judge,  or  the  Court, 
withdraw  it  from  the  record ;  or  he  may  have  the  benefit  of  his  set-off,  so 
far  as  he  can  prove  the  amount  of  his  demand. 

Coltmak  and  Erskinb,  JJ.  concurred. 

Judgment  for  the  Defendant. 

(o)  9  B.  &  C.  780;  4  M.  &  R.  571.  (/>)  3  East,  346. 
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Common  Pleas, 

AfayT. 
A  bill  of  ex- 
change par- 
ported,  io  the 
body  of  it,  to 
be  drawn  for 
"two  hundred 
pounds,"  but 
the  figures  at 
the  top  were 
"245//'  the 
stamp  was  for 
the  larger 
amount  :— 
If  eld,  that,  as 
this  was  a 
patent  ambi- 
guity, evidence 
was  not  ad- 
missible to 
show  that  it 
was  the  in- 
tention of  the 
parties  to 
draw  the  bill 
for  the  larger 
amount; 

2nd.  That 
the  sum  men- 
tioned in 
words  in  the 
body  of  the 
bill  was  that 
for  which  it 
must  be  taken 
to  be  drawn. 
(Coltman,  J. 
dmentientej 


Sanderson  and  others  v.  Piper  and  others. 

ASSUMPSIT  by  indorsees  against  acceptors  of  a  bill  of  exchange  for  245/. 
dated  30th  August,  1836,  at  six  months  after  date. 

Plea — That  the  defendant  did  not  accept  the  bill. 

At  the  trial  the  plaintiffs  produced  a  bill  of  exchange,  drawn  in  the  follow- 
ing form : — 

"  245/.  London,  August  30th,  1836. 

"  Six  months  after  date,  pay  to  our  order  two  hundred  pounds,  for  value 
received. 

"  Per  procuration  of  Thomas  Maltby,  Son  &  Co., 
"  Henry  Maltby. 
"To  Messrs.  H.  H.  Piper  &  Co.,  42,  Eastcheap. 

"  Accepted,  payable  at  Hankey's,  Henry  H.  Piper  &  Co. 
(Indorsed,)  "  Thomas  Maltby,  Son,  &  Co. 

A  verdict  passed  for  the  plaintiffs  for  245/.  and  interest,  subject  to  the 
opinion  of  the  Court  on  the  following  case  : — 

The  plaintiffs  are  extensive  bill-brokers  in  the  city  of  London.  It  was 
proved  upon  the  trial  that  the  bill  was  drawn  by  Mahby  8s  Co.,  upon 
and  accepted  by  the  defendants  in  payment  of  the  sum  of  245/.,  being  the 
contract  price  of  ten  tons  of  lead  sold  by  Maltby  #  Co.  to  the  defendants. 
The  bill  was  drawn  in  figures  for  245/.,  but  the  words  "and  forty-five" 
were  omitted  in  the  body  of  the  bill  by  mistake.  The  bill  when  drawn  was 
on  a  fc.  stamp,  and  the  defendants,  when  they  accepted  it,  intended  to  accept  a 
bill  for  245/.  It  was  further  proved,  that  the  bill  was  left  with  the  defendants 
for  two  or  three  weeks  for  their  acceptance,  and  application  was  made  to 
them  three  several  times  for  the  bill,  as  a  bill  for  245/.,  the  usual  mode  of 
applying  for  bills  left  for  acceptance  being  by  the  amount  as  expressed  in  the 
figures  on  the  bill,  and  it  was  referred  to  on  those  occasions  by  the  drawers 
and  the  defendants,  as  a  bill  for  245/.  It  was  also  proved,  that  the  usual 
course  of  business  among  extensive  bill-brokers  in  the  city  is  to  examine  the 
bills  discounted  by  them  by  the  figures  and  the  stamp,  not  by  reading  the 
body  of  the  bill ;  and  it  would  be  almost  impossible,  from  the  number  of  bflh 
discounted  daily,  to  take  them  by  anything  but  the  figures  and  stamps.  On 
the  14th  January,  1837,  the  plaintiffs  discounted  the  bill  for  Maltby  4  Co.,  and 
the  plaintiffs  paid  them  245/.  less  the  discount  for  the  same.  Before  the  bill 
came  to  maturity,  Maltby  8t  Co.  railed.  The  defendants  upon  the  trial  objected 
to  the  admissibility  of  the  evidence  of  the  facts  relating  to  the  transaction,  in 
respect  of  which  the  bill  was  drawn,  of  the  intention  of  the  parties,  of  the 
circumstances  relating  to  the  application  for  the  acceptance,  and  of  the 
defendant's  conduct  in  regard  to  them  ;  but  the  evidence  was  received,  subject 
to  the  opinion  of  the  Court  upon  the  inadmissibility  of  the  whole  or  any  part 
of  the  same. 
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The  question  for  the  opinion  of  the  Court  was,  whether  upon  such  of  Common  Pleas. 
the  evidence  given  at  the  trial  as  might  be  deemed  to  be  admissible,  the 
plaintiffs  were  entitled  to  recover  in  this  action  either  the  sum  of  245/.  and 
interest,  or  the  sum  of  200/.  and  interest.  If  the  Court  should  be  of  opinion 
the  plaintiffs  were  entitled  to  recover  either  of  those  sums,  a  verdict  was  to 
be  entered  accordingly.  If  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  not  entitled  to  recover  any  sum  from  the  defendants,  a  non-suit  was 
to  be  entered* 


Wilde,  Serjt.  for  the  plaintiffs. — The  intention  of  the  defendants  to  ac* 
cept  a  bOl  for  245/.  is  manifest  from  the  amount  of  the  stamp,  the  value  of  the 
goods  for  which  the  bill  was  given,  and  the  general  conduct  of  the  parties. 
The  plaintiffs  do  not  seek  to  vary  or  contradict  the  instrument,  but  only  to  ex- 
plain it.  If  no  sum  had  been  mentioned  in  the  body  of  the  bill,  it  would  have 
been  taken  to  be  valid  for  the  amount  mentioned  in  the  margin ;  as  in  Rex  v. 
Elliot  (a),  where  the  prisoner  was  indicted  for  the  forgery  of  a  50/.  note ;  and 
it  appeared  that  in  the  body  of  the  note  the  promise  was  only  to  pay  the  sum 
of  "  fifty/'  the  word  "  pounds  "  being  omitted,  but  at  the  bottom  of  the  note 
"£50"  was  engraven,  and  it  was  held  that  the  prisoner  was  properly  convicted 
for  forgery.  One  of  the  earliest  authorities  is  Marias  on  bills  of  exchange ; 
it  is  there  laid  down  (page  82,)  "  If  it  so  fall  out  that  through  unadvisedness, 
or  error  of  the  pen,  the  figures  of  the  sum  and  the  words  at  length  of 
the  sum  that  is  to  be  paid  upon  any  bill  of  exchange  do  not  agree  together, 
either  that  the  figures  do  mention  more  and  the  words  less,  or  that  the 
figures  do  specify  less  and  the  words  at  length  more,  in  either  or  in  any  such 
like  case,  you  ought  to  observe  and  follow  the  order  of  the  words  mentioned 
at  length,  and  not  the  figures,  until  further  order  be  had  concerning  the  same  ; 
because  a  man  is  more  apt  to  commit  an  error  with  his  pen  in  writing  a 
figure  than  he  is  in  writing  a  word,  and  also  because  the  figures  at  the  top 
of  a  bill  do  only,  as  it  were,  serve  as  the  contents  of  the  bill  and  a  breviat 
thereof ;  but  the  words  at  length  are  in  the  body  of  the  bill  of  exchange,  and  are 
the  chief  and  principal  substance  thereof,  whereunto  special  regard  ought  to  be 
had."  A  similar  rule  is  laid  down  in  Beawes9  Lex  Mercatoria,  (p.  456,  pi.  193, 
5th  Ed.)  and  in  Forbes  on  bills  of  exchange.  The  principle  to  be  derived 
from  this  is,  that  the  drawee  is  to  consider  the  amount  of  the  bill  to  be  that 
specified  in  words,  unless  there  be  other  circumstances  which  will  undoubtedly 
prove  that  contained  in  the  figures  to  be  the  correct  one.  Here  every  circum- 
stance in  the  transaction  fixed  the  sum  to  be  245/.  This  is  quite  as  strong  a 
case  for  the  admissibility  of  parol  evidence  to  explain  apparent  ambiguity  as 
Gibson  v.  Minet  (b).  In  Knight  v.  Clements  (c)  it  was  held  that  the  holder  of 
an  instrument  in  which  an  alteration  had  been  made,  could  show  by  extrane- 
ous evidence  that  it  was  properly  made.  Henman  v.  Dickenson  (rf)  is  to  the 
same  effect.  In  many  cases  evidence  has  been  received  for  the  purpose  of 
throwing  light  upon  contracts.  In  Fonnereau  v.  Foyntz  (e)  evidence  of  the 
state  of  a  testatrix's  property  was  admitted,  in  order  to  show  that,  by  a  parti- 


<a)  2  East,  P.  C.  951 ;  1  Leach.  C.  C. 
17*,  179. 

(6)  1  H.  Bl. 569;  3T.  R.  481 ;  2 Bn>. 
P.G48. 
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(c)  1  Will.  Woll.   &  Hodg.  280: 
N.&P.375. 

(d)  5  Bing.  183;  2  M.  &  P.  289. 
(0  I  Bro.  C.  C.  472. 
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Common  Pleas,  cular  bequest,  she  meant  sums  of  money  in  the  long  annuities,  and  not  annuities 
Sanderson  °f  *he  amount  specified  (/).  In  Beaumont  v.  Fells  (g),  evidence  was  admitted 
to  show  who  was  the  party  intended  as  legatee.  In  Smith  v.  Wilson  (a),  a 
lessee  of  a  rabbit  warren  covenanted  to  leave  1000  rabbits  at  the  expiration 
of  his  term,  and  evidence  was  admitted  to  show  that,  by  the  custom  of  the 
country,  1200  rabbits  went  to  a  thousand.  The  doctrine  of  ambiguity  is 
often  made  to  bend  to  custom  and  usage  in  mercantile  transactions ;  Bottomley 
v.  Forbes  (*).  The  words  of  an  instrument,  also,  are  always  to  be  construed 
most  strongly  against  the  maker,  EcUs  v.  Bury  (j). 


and  others 

v. 

Pipir 

and  others. 


Peacock,  for  the  defendants. — No  evidence  is  admissible  to  explain  a  patent 
ambiguity,  which  this  clearly  is.  In  Rex  v.  Elliot  there  was  no  variance  be- 
tween the  body  of  the  bill  and  the  superscription.  Hie  word  "  pounds  "  was 
omitted  in  the  body  by  mistake,  and  the  letter  "£,"  in  the  margin,  was  admitted 
to  explain  the  body  just  as  the  venue  in  the  margin  of  a  declaration  is  referred 
to  for  the  purpose  of  assisting,  but  not  of  contradicting,  the  venue  in  the  body 
of  a  declaration.  No  argument  can  be  derived  from  the  stamp,  for  the  same 
principle  which  excludes  evidence  in  explanation  excludes  the  consideration  of 
the  stamp.  The  stamp  is  never  used  for  ascertaining  whether  an  instrument  is 
a  lease,  or  only  an  agreement  for  a  lease.  The  passages  cited  from  Mori**  and 
Beawes  tend  to  show  that  if  there  be  a  difference  between  the  figures  and  the 
words  in  the  body  of  a  bill,  the  words  are  to  he  taken  as  conclusive.  At  the 
time  those  authors  wrote,  acceptances  by  parol  on  inland  bills  of  exchange  were 
not  uncommon,  and  parol  explanations  of  such  acceptances  might  often  be  ne- 
cessary ;  but  acceptances  must  now  be  in  writing,  under  7  &  8  Geo.  4,  c.  78. 
In  all  the  cases  cited,  where  the  ambiguity  has  been  explained,  it  was  latent, 
and  in  such  cases  extraneous  evidence  is  always  admitted.  Upon  the  whole, 
the  defendants  contend,  1st,  that  the  bill  is  either  altogether  void,  by 
of  its  uncertainty ;  but,  2nd,  if  it  is  valid  for  any  amount,  it  is  for  the  sun 
tioned  in  the  body  of  the  bill,  viz.,  for  200/.  and  not  for  245/.  as  stated  in  the 
declaration. 


Wilde,  Serjt  in  reply. — The  intention  of  the  parties  should  be  taken  as 
the  explanation  of  the  meaning  of  the  contract,  and  that  intention  is  quite 
clear.  It  is  not  disputed  but  that  evidence  of  a  mistake  in  a  mercantile  con- 
tract is  admissible,  and  this  is  obviously  such  a  < 


Tindal,  C.  J. — The  only  question  is,  whether  the  evidence  offered  to  ex- 
plain the  state  of  the  transactions  between  the  parties  to  the  bill  was  admis- 
sible. It  appears  to  me  it  was  not.  This  is  a  distinct  case  of  patent  ambiguity; 
and  the  rule  of  law  is,  that  where  an  ambiguity  is  patent  on  the  face  of  an  in- 
strument, no  extraneous  evidence  can  be  received  in  explanation  of  it  (k)  la 
the  body  of  the  bill  there  is  no  ambiguity;  it  purports  to  he  drawn  for  the 


(/)  But  see  Chambers  v.  Minchin, 
4  Ves.  673. 

(*)2P.Wms.  141. 

(h)  3  B.  &  Ad.  728. 

(i)  Ante  vol.  1,  p. 431 ;  5  N.  C.  121 ; 
6  Scott,  866. 


(j)  6B.&C.  433;  9  D.&R.492; 
2  C.  &  P.  559. 

(k)  See  Bacon's  Maxims  of  the  Law ; 
Reg. 23.  2Star.fir.54e. 
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Sanderson 

and  others 

p. 

Pi  per 

and  others. 


of  200/. ;  but  from  the  figures  in  the  corner  it  would  appear  that  it  was  accepted  Common  Pleas, 

for  245/.    The  ambiguity  is,  therefore,  apparent  on  the  face  of  the  bill.    All  the 

cases  cited  for  the  plaintiff  were  cases  in  which  the  ambiguity  was  introduced 

by  matters  not  appearing  on  the  face  of  the  instrument ;  as  in  Gibson  v.  Minet, 

where  a  bill  was  made  payable  to  a  fictitious  payee  or  order,  and  the  defendants 

sought  to  avail  themselves  of  their  own  fraud,  evidence  was  admitted  which 

enabled  the  indorsee  to  recover  as  on  a  bill  payable  to  bearer.     It  is  every 

day's  experience,  that  when  difficulties  arise  from  parol  evidence,  evidence  of  a 

like  nature  is  admitted  to  explain  or  confirm  it,  as  in  the  customs  and  usages 

of  trade,  or  countries.     In  Rex  v.  Elliot,  the  margin  of  the  note  was  looked 

at  merely  to  ascertain  the  intention  of  the  prisoner,  but  by  no  means  for  the 

purpose  of  ascertaining  the  nature  and  meaning  of  the  contract. 

I  am  of  opinion  that  we  cannot  adopt  a  safer  rule  than  that  laid  down  by 
Marias  and  Beawes ;  namely, — in  cases  of  doubt  to  give  the  greatest  force  to 
the  sum  contained  in  the  words,  in  the  body  of  the  bill.  I  think,  therefore,  this 
is  a  good  bill  for  200/.,  and  that  our  judgment  should  be  for  the  plaintiffs  for 
that  amount. 


Bosanqubt,  J. — Hie  substantial  question  is,  whether  this  is  a  bill  for  200/. 
or  245/. ;  or  whether  it  is  void  altogether  for  uncertainty.  There  was  suffi- 
cient evidence  to  show  that  the  parties  intended  to  make  a  bill  for  the  sum  of 
245/.,  but  that  evidence  was  not  admissible  to  explain  a  doubt  which  arose  on 
the  face  of  the  instrument.  The  rule  laid  down  by  Marina  and  Beawes  seems 
to  me  to  be  applicable  to  this  case,  and  I  think  we  should  be  bound  by  it.  I 
do  not  know  of  any  case  of  patent  ambiguity  in  which  extraneous  evidence  has 
been  admitted.  Nor  do  I  think  the  rule  of  our  law,  which  construes  contracts 
most  strongly  against  the  maker  of  an  instrument,  is  applicable  to  a  case  like 
the  present. 


Coltman,  J. — I  have  no  doubt  that  the  evidence  contended  for  by  the 
plaintiffs  was  not  admissible,  as  such  evidence  has  never  been  received  in  cases 
of  patent  ambiguity.  Bat  I  am  inclined  to  think  that  this  is  a  case  in  which 
the  rule,  fortius  contra  proferentem — that  an  instrument  should  be  construed 
most  strongly  against  the  maker— should  prevail.  A  party  issues  a  negociable 
instrument,  which  is  expressed  in  figures  to  be  for  245/.,  but  which  the  words 
import  to  be  for  200/.  This  throws  a  doubt  on  the  meaning  of  the  instrument, 
which  I  think  should  be  construed  most  strongly  against  the  maker.  I  appre- 
hend that  principle  to  have  been  acted  on  in  Edis  v.  Bury  where  a  nego- 
ciable instrument  for  the  payment  of  money  was  penned  in  such  equivocal 
terms  as  to  render  it  ambiguous  whether  it  were  a  bill  of  exchange  or  a  pro- 
missory note,  it  was  held  that  the  holder  had  the  option  of  treating  it  as 
either,  as  against  the  maker  ;  in  that  case  Lord  Tenterden  observed,  "  I  think . 
that  where  a  party  thinks  proper  to  issue  an  instrument  in  so  ambiguous  a  form, 
the  law  ought  to  allow  the  owner  to  treat  it  either  as  a  promissory  note  or  a 
bill  of  exchange  at  his  option ;"  and  Mr.  J.  Bayley  and  Mr.  J.  Holroyd  ex- 
pressed themselves  to  a  similar  effect ;  the  latter  said,  "  Instruments  of 
this  nature,  as  well  as  others,  ought  to  be  construed  most  strongly  against  the 
party  making  them,  especially  if  there  is  any  supposition  of  fraud."  Now,  if  it 
could  be  shown  that  fraud  was  intended  in  mis  case,  there  could  be  no  question 
that  the  plaintiff  would  be  entitled  to  the  larger  sum ;  and  although  there  is 


62 


TERM  REPORTS  in  the  COMMON  PLEAS. 


Common  Pleat,  no  fraudulent  intention,  still  I  cannot  help  thinking  the  effect  is  the  same,  and 
Sanderson     tnat  our  judgment  should  be  for  245/. 


and  others 

VI 

Piper 
and  others. 


Erskinb,  J. — The  rule  is  quite  clear  that  extrinsic  evidence  cannot  be  ad- 
mitted in  explanation  of  a  patent  ambiguity.  In  this  case  the  ambiguity  un- 
doubtedly arises  on  the  face  of  the  instrument ;  and  the  question  is,  which  is 
to  be  considered  of  the  greatest  importance — the  sum  expressed  in  words  or 
that  in  figures.  I  am  of  opiuion  that  the  rule  laid  down  by  Marius  is  the 
safest,  that  the  figures  are  to  be  considered  of  less  importance  than  the  words 
in  the  body  of  the  bill,  and  therefore,  looking  at  the  latter  only,  our  judgments 
must  be  for  the  plaintiffs  for  200/. 

Verdict  for  the  phuntins. 


May  3 


Mills  v.  Fowkes. 


TyEBT. — The  declaration  contained  counts  for  several  demands ; — pleat  of  set- 
off, payment,  and  the  Statute  of  Limitations ;  and,  to  one  count,  payment 
into  Court  of  107/.  4s.  bd. ;  replication  to  the  set-off,  nil  debet,  as  to  part  of 
the  sum ;  and  the  Statute  of  Limitations  to  the  residue. 

The  cause  having  been  referred,  the  arbitrator  found ;  first,  with  reference  to 
transactions  barred  in  point  of  time  by  the  Statute  of  Limitations,  that  there 
was  a  debt  due  from  the  defendant  to  the  plaintiff,  for  rent  and  other  things, 
which  had  been  reduced  by  payments  to  the  sum  of  156/.  19*.  Id. ;  that  there 
was  a  cross  debt  or  set-off  due  from  the  plaintiff  to  the  defendant,  accruing 
during  the  same  time,  amounting  to  51/.  10s.  6<J.;  secondly,  as  to  the  time 
within  six  years  before  the  commencement  of  the  suit,  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  150/.  0*.  bd. ;  that  the  defendant 
was  entitled  to  a  set-off  of  the  sum  of  7/.  16*. ;  and  that  the  payment  into 
Court  must  be  applied,  and  the  arbitrator  did  apply  the  same  to  that  part  of 
the  amount ;  that  the  defendant  had  also  paid  the  sum  of  20/.  to  the  plaintiff, 
which  must  be  applied,  and  the  arbitrator  did  apply  it  also  to  that  part  of  the 
amount,  that  is  to  say,  he  applied  the  said  sums  paid  and  paid  into  Court 
to  that  part  of  the  plaintiff's  demand  which  had  accrued  within  six  years 
next  before  the  commencement  of  the  suit ;  that  there  was  not,  at  any  time, 
any  written  statement  cf  the  account  between  the  parties,  signed  by  them 
or  either  of  them;  and  that  the  defendant  did  on  or  about  the  22nd 
April,  1837,  pay  to  the  plaintiff  the  sum  of  15/. ;  that  before  and  at  the  time 
that  the  defendant  paid  the  said  sum  of  15/.  it  was  known  to  both  parties  that 
there  were  unsettled  cross  demands  between  them,  partly  within  and  partly 
without  the  time  limited  by  the  statute ;  that  there  was  no  appropriation  in 

h  case,  may  appropriate  the  payment  to  the  liquidation  of  the  earlier 


(»)  9  Geo.  4,  c.  14.— S.  P.  Williams  v.  Griffiths,  1  Gale,  65;  2  C.  M.  &  R.  45. 
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fact  of  the  sum  of  15/.,  either  by  the  plaintiff  or  the  defendant ;  and  that    Common  Fleas 
there  did  then  exist  a  debt,  not  barred  by  the  statute,  considerably  exceeding        Mills 
in  amount  the  sum  of  15/.,  to  which  debt  the  payment  might  then  have  been 
referred. 

The  arbitrator  then  awarded  and  directed,  that  if  the  Court  should  be  of 
opinion,  that  under  the  above  circumstances,  the  plaintiff,  or  the  Court, 
might  treat  the  payment  of  the  said  sum  as  a  part  payment  of  the  debt 
that  existed  more  than  six  years  before  the  commencement  of  the  suit,  or  if 
the  Court  were  of  opinion  that  the  fact  that  there  were  cross  demands  between 
the  parties,  without  any  written  statement  of  them,  signed  by  the  parties  or 
either  of  them,  was  sufficient  to  take  the  case  out  of  the  Statute  of  limita- 
tions, then  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of  156/.  10s.  •Query.— 
6d.*  if  the  Court  should  be  of  opinion  that  the  defendant  was  not  entitled  to  *h°uM  D°* 
the  benefit  of  the  set-off  accruing  to  him  more  than  six  years  before  the  com-  15^  i9«.  7^ 
mencement  of  the  suit ;  but  that  the  defendant  was  to  pay  to  the  plaintiff  the  sum 
of  105/.  9*.  Id.  only,  if  the  Court  should  be  of  opinion  that  he  was  entitled  to 
the  benefit  of  the  last  mentioned  set-off:  but  if  the  Court  should  be  of 
opinion  that  the  whole  case  was  not  taken  out  of  the  statute  under  the  cir- 
cumstances, but  that  the  plaintiff  was  at  liberty  to  appropriate,  or  in  contem- 
plation of  law  must  be  taken  to  have  appropriated  the  said  sum  of  15/.  to  the 
debt  existing  more  than  six  years  before  the  commencement  of  this  suit,  then 
the  defendant  was  to  pay  to  the  plaintiff  the  sum  of  15/.  If  the  Court  should 
be  of  opinion  that  the  payment  of  the  said  sum  of  15/.  must,  under  the  cir- 
cumstances, be  taken  to  be  a  part  payment  on  account  of  the  debt  which 
accrued  within  six  years  before  the  commencement  of  the  suit,  then  the  arbi- 
trator found,  that  taking  into  account  the  sum  paid  into  Court,  the  plaintiff 
had  been  fully  paid  and  satisfied  by  the  defendant,  and  awarded  that  the 
plaintiff  was  not  entitled  to  recover  anything  from  the  defendant. 


Hwmfrey,  for  the  defendant. — There  are  three  points  for  consideration: — 
First,  there  being  no  statement  of  accounts  in  writing,  between  the  parties, 
the  mere  fact  of  there  being  cross  demands  between  them  will  not,  since 
Lord  Tenterden's  Act  (a),  bring  the  case  within  the  exception  of  the  Statute 
of  Limitations  (b).     Williams  v.  Griffiths  (c).     Waters  v.  Tomkins  (d). 
[This  point  was  abandoned  by  the  other  side  (e).] 


(a)  9  Geo.  4,  e.  14. 

(6)  21  J.  1,  o.  16,  s.  3. 

(r)  1  Gale,  65;  2C.M.&R.45. 

(d)  1  Gale,  323 ;  2  C.  M.  ft  R.  723. 

(e)  The  language  of  the  21  y.l,c.  16, 
s.  3,  is,  that "  all  actions  of  account,  and 
upon  the  case,  {other  than  for  such  ac- 
counts as  concern  the  trade  of  merchan- 
dize beiweenmercfiant  andwsrehant,  their 
factor  or  servants,)**  shall  be  commenced 
within  six  years  after  the  cause  of  ac- 
tion. It  has  frequently  been  decided 
that  this  exception  extends  only  to 
open  or  running  accounts,  and  not  to 
accounts  stated,  inasmuch  as  from  the 
stating  of  the  account  that  becomes  a 
certain  debt  which  was  before  an  uncer- 
tain one.    (See  Webber  v.   TiviU,  2 


Sannd.  124,  and  the  notes  to  that  case 
2  Wms.  Saund.  127  **  seq.)  ^  It  is  also 
sometime*  said  by  text-writers,  that 
this  exception  as  to  merchants*  accounts 
is  not  confined  to  persons  actually  mer- 
chants, but  that  it  extends  to  tradesmen 
and  persons  having  mutual  accounts  ; 
and  there  are  one  or  two  authorities 
which  appear  to  look  that  way ;  (See 
Cotes  v.  Harris,  Bull.  N.  P.  149.  ; 
Cranch  v.  Kirkman9  Peake,  121)  ;  al- 
though a  contrary  opinion  is  expressed 
in  some  earlier  cases:  (See  Sherman 
v.  Withen,  Chan.  Ca.  159;  Farrington 
v.  Lee,  1  Mod.  270).  But  the  case 
which  is  principally  relied  on  to  sup- 
port the  doctrine  in  question,  (Catling 
v  Skoultiing,  6  T.  R.  189),  was  certain!'/ 
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Mills 

v. 

FoWKtt. 


Common  Phot.  Secondly,  the  payment  of  15/.  by  the  defendant,  without  there  being  any 
appropriation  by  either  party,  will  not  take  the  earlier  demand  of  the  plaintiff 
out  of  the  statute.  In  order  to  make  a  payment  take  a  case  ont  of  the  sta- 
tute, it  must  be  made  on  account  of  a  particular  debt,  and  in  part  payment 
of  that  debt,  and  must  be  specifically  applied  at  the  time  of  payment  to  that 
particular  debt.    Tippets  v.  Heane  (/). 

Here  there  is  a  debt  after  the  six  years  to  which  the  payment  of  the  15/.  might 
apply,  and  it  must  be  inferred,  in  the  absence  of  proof  to  the  contrary,  that  it 
was  intended  to  apply  to  that  debt. 

Thirdly,  supposing  the  payment  of  15/.  does  not  take  the  case  ont  of  the 
statute,  the  plaintiff  is  not  entitled  to  that  amount,  as  the  arbitrator  has  found 
that  that  sum  was  not,  in  fact,  appropriated  by  either  party.  The  rule  of  appro- 
priation seems  to  be  the  same  in  law  and  equity ;  it  is  laid  down  by  tbe  Master 
of  the  Rolls  {g),  in  Clayton'8  case,  in  Devaynes  v.  Noble  (A),  vis.  that  the  debtor 
has  the  first  right  to  appropriate  a  payment ;  and  if  he  does  not,  the  creditor 


decided  upon  a  different,  and  indeed, 
opposite  ground.  Thit  was  an  action 
for  use  and  occupation,  and  the  defend- 
ant pleaded  the  statute,  and  set-off  a 
claim  for  goods  sold  and  delivered.  The 
plaintiff's  claim  for  rent  extended  for 
nine  years  and  a-half ;  but  only  the  last 
half  year's  arrear,  and  only  one  or  two 
of  the  last  articles  supplied  by  the  de- 
fendant were  within  the  six  years  be- 
fore the  commencement  of  the  suit. 
There  had,  however,  never  been  any 
settlement  of  account  between  the  par- 
ties. The  plaintiff  having  had  a  ver- 
dict, a  rule  nisi  was  obtained  for  a  non- 
suit, on  two  grounds ;  first,  that  the  case 
was  not  within  the  exception  in  the  sta- 
tute, as  not  being  an  account  between 
merchants:  and.  secondly,  that,  if  it 
were,  it  should  nave  been  specially  re- 
plied. 

Lb  Blanc,  Serit.  and  Wilson,  In 
showing  cause,  admitted  that  the  case 
did  not  fall  within  the  exception,  but  ar- 
gued, as  it  had  been  decided  that  a  promise 
either  express  or  implied,  witnin  six 
years,  would  avoid  the  limitation  of  the 
statute,  that  where  there  was  an 
open  unliquidated  account  between 
parties,  it  was  evidence  of  such  a  pro- 
mise, and  that  every  new  transaction 
amounted  to  an  implied  acknowledg- 
ment of  the  prior  existing  debt,  each 
article  of  the  account  on  one  side  being 
equivalent  to  a  part  payment  of  the  bill 
on  the  other,  and  a  promise  to  pay  the 
balance.  And  these  arguments  were 
partly  adopted  by  Lord  Kenyon  in 
giving  judgment. 

This  case,  therefore,  in  no  way 
touched  the  point  as  to  merc/iants'  ac- 
counts, but  decided  a  very  important 
principle,  viz.  that  a  new  item  in  a  mu- 
tual account  was  evidence  of  a  mutual 


acknowledgment  of  there  being  an  on- 
settled  account  between  the  parties,  and 
of  a  mutual  promise  to  pay  the  amount 
when  settled ;  or,  in  other  words,  that 
it  was  evidence  of  a  new  contract  be- 
tween the  parties. 

Then  came  Lord  Tenterden's  Act, 
(9  Geo.  4,  c.  14,)  by  s.i  of  which  it  b 
enacted,  that  "in  actions  of  debt,  or 
upon  the  case  grounded  upon  simple 
contract,  no  acknowledgment  or  promise 
by  words  only  shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  con- 
tract whereby  to  take  any  case  out  of 
the  operation  of  the  21  7.  1,  c.  16,  un- 
less such  acknowledgment  or  promise 
shall  be  made  or  contained  in  some 
writing,  to  be  signed  by  the  party 
chargeable  thereby;  provided  that  no- 
thing herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any 
pattment  of  any  principal  or  interest** 

The  case  of  WiUiame  v.  Griffiths 
accordingly  decided  that  the  mere  fact 
of  there  being  cross  demands  between 
parties,  unaccompanied  by  a  written 
statement  of  accounts,  or  by  evidence 
that  the  subject  of  one  demand  was 
given  and  accepted  in  reduction  of  the 
other,  is  now  insufficient  to  take  the 
case  out  of  the  Statute  of  Limitations. 
But  it  appears  it  is  still  competent  to 
the  parties  to  show,  by  parol  evidence, 
that  it  was  understood  between  them 
that  each  item  for  which  credit  was 
given  was  to  lessen  the  demand  on  the 
other  side,  as  with  such  an  understand- 
ing each  such  item  would  in  fact  be 
equivalent  to  a  payment  of  so  much 
money. 
(/)  1  C.  M.  &  R.  252;  4  Tyr.  772. 
Sir  W.  Grant. 


GO! 


(A)  1  Merivale,  585;  First  exception, 

>5. 
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may  do  so.    These  rules  as  his  lordship  observes,  are  taken  literally  from  the  Common  Pleas. 
civil  law.     But  that  law  required  the  appropriation  by  either  party  to  be         Mills 
made  at  the  time  of  payment  (•),  and  if  neither  party  make  any  appropria-  »• 

tion,  then  the  law  appropriated  the  payment  in  the  way  most  for  the  benefit  of      FowK*3- 


(t)  This  is  so  stated  by  Sir  W.  Grant ; 
but  the  limitation  of  the  right  of  elec- 
tion to  the  time  of  payment  is  in  the 
Digest  confined  to  tne  case  of  the  cre- 
ditor, by  the  express  terms,  and  is  only 
by  inference  applicable  to  that  of  the 
debtor.  The  passage  cited  by  his  lord- 
ship from  the  Digest  ("  in  repreesenti  ; 
hoc  est  statim  atque  solutum  est.  Qb* 
terum  postea  nan  permittitur."  Dig. 
L.  46,  T.  3,  ss.  1,  3,)  is  immediately 
preceded  by  the  sentence,  "  Permillx- 
tur  ergo  creditor  constituere,  in  quod 
velit  solutum:  *  *  zed  constituere  in 
re  presently  8rc" 

The  rules  of  the  civil  law  on  this  sub- 
ject are  thus  stated  by  Pothier,  (TraiU 
des  Obligations,  P.  3,  Ch.  1,  Art.  7,) 
with  his  usual  conciseness  and  perspi- 
cuity. 

"  Premiere  regie.  Le  de"biteur  lors- 
qu'il  paie,  a  le  pouvoir  de  declarer  sur 
quelle  dette  il  entend  imputer  la  somme 
qu'il  paie.  Quoties  quia  debitor  ex 
pluribus  causis,  unum  solvit  debitum, 
est  in  arbitris  solventis,  dicere  quod 
potius  debitum  voluerit  solutum*  big. 
X.46,T.3,s.l.        *        * 

"  Seconds  regie.  Lorsque  le  detuteur, 
en  payant,  ne  fait  point  d'imputation, 
le  creancier  a  qui  il  est  du  pour  diffe- 
rent es  causes,  peut  la  faire  par  la  quit- 
tance qu  il  lui  donne.  Quoties  non 
dicimus  in  id  quod  solutum  sit,  in  ar- 
bitrio  est  aceipientis,  cui  potius  debito 
acceptumferat.    Ibid. 

"11  faut,  1°,  que  cette  imputation  ait 
6te*  faite  dans  Tinstant:  Dummodo  in 
reprmsentifiat,  in  re  agenda,  ut  vel  ere" 
ditori  liberum  sit  non  accipere,  et  vel 
debitori  non  dare,  si  alio  nomine  solutum 
quis  eorum  velit;  postea  non  permilti- 
tur.    Id.  a.  2,3. 

"11  faut,  2°,  que  Imputation  que 
fait  le  creancier  soit  equitable:  In 
arbitrio  est  aceipientis,  cui  potius  de- 
bito acceptum  ferat ;  Vummodo,  ajoute 
la  loi,  in  id  constituat  solutum,  in  quod 
ipse,  si  deberet,  esset  soluturus ;  id  est 
non  (')  in  id  debitum  quod  est  in  con- 
troversia,  aut  in  illud  quod  pro  alio  quis 
fidejusserat,  aut  cujus  dies  nondum 
veneral.    Id.  s.  1.        *        *        * 

"  Trotsieme  regie.  Lorsque  V  imputa- 
tion n*a  ete  faite  ni  par  le  debiteur  ni 
par  le  cr6ancier,  T  imputation  doit  se 


faire  sur  celle  des  differentes  dettes  que 
le  debiteur  avoit  pour  lors  le  plus  d'in- 
t^ret  d'acquitter.  .      •        •        * 

"  Quatnhme  regie.  Lorsque  les  dettes 
etoient  d'egale  nature,  et  telles  que 
le  de'biteur  n'avait  pas  d'intlret  d'ac- 
quitter Tune  plutdt  que  l'autre,  Timpu- 
tation  doit  se  faire  sur  la  plusancienne: 
Si  nulla  causa  prmqravet,  in  antiquio- 
rem.    Id.  s.  5.        *        * 

"  Cinquieme  regie.  Si  les  differentes 
dettes  etoient  de  meme  date,  et  toutes 
choses  d'ailleurs  egales,  l'imputation 
refers  propnrtionelleroent  sur  chacune: 
Si  par  et  dierum  et  contractor  urn  causa 
tit,  ex  summis  omnibus  proportione  so- 
lutum.    Id.  s.  8. 

"  Sixieme  regie.  Dans  les  dettes  qui 
sont  de  nature  a  produire  des  interets 
l'imputation  se  fait  d'abord  sur  les 
interets  avant  le  capital :  Primo  in 
usuras,  id  quod  solvit ur;  deinde  in 
sortem,  accepto  feretur.  L.  1,  Cod. 
hoc  tit." 

By  the  modern  French  code  it  appears 
that  the  debtor  has  the  right  in  the  first 
instance  to  appropriate  the  payment; 
but  that  this  is  only  a  limited  right, 
and  that  in  the  case  of  a  debt  carrying 
interest,  he  cannot,  without  the  consent 
of  the  creditor,  appropriate  the  payment 
to  the  principal,  in  preference  to  'the 
interest.  {Code  Civ.  Liv.  3,  Tit.  3, 
s.  3,  Art.  1253, 4.)  On  the  other  hand, 
It  does  not  appear  that  the  creditor  has 
any  absolute  right  of  appropriation; 
but  if  the  debtor  accepts  a  receipt 
(quittance)  from  the  creaitor,  whereby 
the  latter  has  appropriated  the  pay- 
ment to  a  particular  debt,  the  debtor 
cannot  afterwards  make  a  different  ap- 
propriation, except  in  the  case  of  fraud 
or  surprise  on  the  part  of  the  creditor. 
(Id.  Art.  1255.)  If  the  receipt  bears  no 
appropriation,  the  payment  will  be  ap- 
propriated by  law  to  the  debt  which  it 
is  most  to  the  interest  of  the  debtor  to 
liquidate,  among  those  which  are 
equally  due ;  otherwise  upon  whatever 
debt  is  due,  though  less  burdensome 
than  those  that  are  not  so.  Among 
debts  of  an  equal  nature  the  appropria- 
tion is>  to  be  made  on  the  most  ancient ; 
or  if  all  things  are  equal,  then  propor- 
tionally.   (Id.  Art.  1256.) 


(l)  This  negative  is  supplied  by  Pothier;  it  is  not  in  the  usual  editions  of  the  Digest. 


Mills 

v. 
Fowku. 
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Common  Pleas,  the  debtor,  and  this  latter  nde  has  been  adopted  by  our  law ;  as  where  there 
are  two  debts,  one  of  which  would  support  a  commission  of  bankruptcy,  and 
the  other  would  not,  and  a  payment  is  made  without  appropriation,  the 
creditor  cannot  afterwards  appropriate  it  to  the  latter  debt,  but  the  law  will 
appropriate  it  to  the  former  as  most  onerous  to  the  debtor;  Meggot  v. 
Mills  (j) ;  Dame  v.  Holdsworth  (k).  In  this  case  therefore  the  payment 
ought  to  be  appropriated  to  that  portion  of  the  debt  which  has  accrued 
within  six  years,  as  being  most  burdensome  to  the  debtor,  the  other  portion 
being  barred  by  the  statute*  If  there  are  two  debts  and  one  is  illegal,  the 
law  will  appropriate  a  payment  to  the  legal  debt  in  the  absence  of  any 
appropriation  by  the  parties ;  Wright  v.  Laing  (J) ;  but  that  is  because  the  law 
will  not  give  effect  to  a  contract  which  it  does  not  recognize :  in  such  a  case, 
however,  the  creditor  is  at  liberty  to  make  the  appropriation  to  the  demand 
for  which  he  cannot  by  law  recover,  and  he  may  do  so  at  any  time  before 
action  brought ;  Philpott  v.  Jones  (m).  The  case  of  Peters  v.  Anderson  (a), 
where  it  was  held  that  the  creditor  in  the  absence  of  any  appropriation 
by  the  debtor  at  the  time  of  payment  might  afterwards  elect  to  what 
debt  he  would  apply  the  payment,  was  prior  to  Clayton's  case,  and  was  not 
treated  by  Sir  William  Grant  as  of  much  authority  (o).  The  doctrine  in 
Clayton  8  case  has  been  recognized  in  Bodenham  v.  Purchas  (p),  and  Simson  v. 
Ingham  (q). 

Waddington  for  the  plaintiff. — The  rule  laid  down  in  Clayton's  case, 
Bodenham  v.  Purchas,  and  Simson  v.  Ingham,  is  that  if  there  be  no  appro- 
priation by  either  party,  the  law  will  appropriate  it  to  the  earlier  debts ;  and 
the  rule  of  the  civil  law,  that  it  is  to  be  applied  to  the  most  burdensome  debt, 
is  not  recognized  by  our  law ;  the  case  of  Wright  v.  Laing  indeed  establishes 
the  contrary.  In  Manning  y.  Western  (r),  the  defendant  being  indebted  on 
specialty  as  well  as  simple  contract,  made  several  payments  without  appro- 
priation, and  it  was  held,  that  where  a  payment  was  general,  the  application 
of  it  was  in  the  party  who  received  the  money.  Hawkshaw  v.  Rowlings  (*), 
Goddard  v.  Cos  (/),  Kirby  v.  Duke  of  Marlborough  (u),  Bosanquet  v.  Wray 
(v),  and  Philpott  v.  Jones,  are  to  the  same  effect,  and  are  therefore  authorities 
for  the  plaintiff.  The  plaintiff  therefore  might  have  appropriated  the  payment 
to  the  earlier  debt  at  any  time. 


Tindal,  C.  J. — There  are  two  points  left  to  be  decided  in  this  case  ;— 

First,  whether  the  payment  of  15/.  in  April,  1837,  was  such  a  part  pay- 
ment as  will  take  the  earlier  portion  of  the  debt  out  of  the  operation  of  the 
Statute  of  Limitations ;   and, 

Secondly,  supposing  that  not  to  be  so,  whether  the  plaintiff  still  had 
a  right  to  appropriate  that  sum  in  discharge  of  that  earlier  portion  of  the 
debt. 

As  to  the  first  point,  I  think  this  was  not  such  a  payment  as  will  take  the 

(q)  2B.  &  C.  G5;  3  D.  &  R.249. 
(r)  2  Vernon,  606. 
(s)  1  Stra.  24. 

(0  2  Stra.    1194.     See  also  Bloss 
v.  Cutting,  cited  ibid, 
(u)  2M.&S.  18. 
(t;)  6  Taunt.  597.  2  Marsh.  319. 


(j)  lLd.  Raymond, 286. 

(I)  Peake,  G4. 

(0  3B.&C  165;  4  D.  &  R.  783. 

(m)  2A.&E.41;  4  N.  &  M.  14. 

(n)  5  Taunt.  596;  1  Marsh.  238. 

(o)  See  1  Meriv.  606. 

(p)  2  B.  &  A.  39. 
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case  oat  of  the  statute.    The  law  is  correctly  stated  in  Tippets  v.  Heme,  that  Common  Pleas. 
there  most  be  evidence  to  show  that  the  payment  was  made  in  part  discharge        mills 
of  a  particular  debt.    Now  there  is  no  sufficient  evidence  of  that  in  the  v. 

present  case,  although,  in  point  of  fact,  the  debt  contracted  before  the  com*  Fowkes. 
mencement  of  six  years,  and  the  debt  contracted  afterwards,  are  all  but  one 
debt ;  yet,  looking  to  the  terms  of  Lord  Tenterden'*  Act,  (9  Geo.  4,  c.  14,) 
which  says  "  that  nothing  therein  contained  shall  alter  or  lessen  or  take  away 
the  effect  of  any  payment  of  principal  or  interest/9  it  is  evident  there  is  a  dis- 
tinction intended  between  that  part  of  an  account  which  accrues  before,  and 
that  which  accrues  after  the  six  years,  particularly  as  the  statute  relates 
to  the  barring  of  the  debt.  The  payment  therefore  on  which  a  party  intends 
to  rely  ought  to  be  made  distinctly,  in  respect  of  the  former  portion  of  the 
debt ;  but  there  is  no  evidence  here  that  the  payment  was  made  on  account 
of  the  former  portion. 

The  second  question  stands  upon  a  wholly  different  footing, — it  is,  whether 
the  plaintiff  had  the  right  to  appropriate  the  payment  in  satisfaction  of  the 
earlier  portion  of  the  debt ;  and  I  am  of  opinion  that  under  the  circumstances 
he  had  such  a  right ;  for  though  he  may  be  barred  by  the  Statute  of  Limita- 
tions from  suing  the  defendant  for  such  portion,  yet  the  law  still  remains  open 
as  before,  as  to  his  power  of  appropriating  a  payment  made  to  any  portion  of 
the  debt,  in  the  absence  of  any  appropriation  by  the  defendant.  It  is  said 
indeed,  on  the  part  of  the  defendant,  that  when  a  payment  is  thus  made 
generally  it  should  be  applied  to  the  more  burdensome  debt ;  and  this  is  said 
to  be  the  rule  of  the  civil  law ;  but  I  do  not  think  it  is  the  rule  of  our 
law. 

The  general  rule  is  quicquid  solvitur,  solvitur  in  modurn  sohentis,  that  is 
that  the  party  paying  may  make  the  payment  upon  what  amount  he  thinks 
fit ;  but  if  no  appropriation  is  made  by  the  party  paying,  at  the  time  of  pay- 
ment, then  recipitur  in  modurn  recipients  («?).  If  neither  party  makes  any 
appropriation,  the  law  applies  the  payment  to  the  earliest  debt.  This  lets  in 
the  consideration  of  the  cases  where  the  creditor  has  applied  a  payment  as  he 
thought  fit.  The  defendant  says  that  the  ci  editor  is  bound  to  make  the  ap- 
propriation immediately,  or  else  the  law  will  apply  the  payment  to  the  most 
burdensome  debts ;  but  it  appears  to  me  the  cases  are  the  contrary  way.  In 
Goddard  v.  Cos,  it  appeared  that  one  Omen  had  been  indebted  to  the  plaintiff 
for  coals ;  after  his  death  his  widow,  who  was  his  executrix,  continued  to  deal 
with  the  plaintiff,  and  received  coals  on  her  own  account,  and  then  married 
the  defendant,  who  also  received  coals  on  his  own  account.  The  defendant 
made  several  payments  generally  on  account,  and  Lee,  C.  J.,  held  that  the 
right  of  appropriating  the  payments  thereby  devolved  to  the  plaintiff,  and 
that  he  might  apply  the  money  received  to  discharge  the  wife's  own  debts ; 
though  as  to  the  demand  against  her  as  executrix,  the  validity  of  which 
depended  on  the  question  of  assets  and  manner  of  administering  them,  he  was 
of  opinion  that  the  plaintiff  could  not  apply  any  of  the  money  paid  by  the 
defendant  to  the  discharge  of  that  demand.  This  case  therefore  Bhowed  that 
the  law  is  not  so  broad  as  contended  for  by  the  learned  counsel  for  the 
defendant. 

In  Philpott  v.  Jones,  it  was  held  that  the  vendor  of  spirits  in  small  quantities, 

(w)  Sec  2  Vera.  607. 
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Comnum  Pleat,  for  the  price  of  which  he  was  disabled  from  recovering  by  24  Geo.  2,  c.  20,  s. 
jJJ^s  12»  wno  had  another  demand  against  the  vendee,  might  apply  a  payment 
v.  made  to  him  by  his  debtor  to  the  price  of  the  spirits,  where  there  had  been 

Fowus.  no  appr0priation  by  the  debtor  at  the  time  of  payment,  and  that  the  creditor 
might  so  apply  the  payment  at  any  time  afterwards.  In  this  case  it  will  be 
observed  that  the  items  to  which  the  payment  was  appropriated  by  the  credi- 
tor could  hardly  in  strictness  be  called  a  debt,  and  nevertheless  it  was  held 
that  the  creditor  had  a  right  to  apply  the  payment  to  a  discharge  of  that  part 
of  his  claim. 

In  Peters  v.  Anderson,  the  case  was  this : — the  plaintiff  served  the  defen- 
dant three  years,  under  a  covenant;  and  three  years  and  a  quarter  more 
under  a  simple  contract.  He  received  goods  and  money  during  the  first 
period,  in  part  payment ;  he  also  received  goods  and  money  during  the  second 
period  :  the  whole  receipts  more  than  covered  the  salary  due  under  the  cove- 
nant ;  the  parties  kept  a  blended  account,  and  made  no  rest  in  it  at  the  end 
of  the  first  period.  The  plaintiff  brought  covenant  for  the  balance  of  wages 
during  the  first  period,  and  assumpsit  for  the  balance  of  wages  for  the  last. 
The  defendant  attempted  to  appropriate  by  set-off  to  the  discharge  of  the 
covenant  debt  as  much  of  the  money  and  goods  as  would  cover  it ;  but  it 
was  held,  first,  that  there  were  two  separate  debts,  and  not  one  account ; 
and,  secondly  that  the  plaintiff  had  the  election  to  ascribe  to  the  second 
debt,  for  which  he  had  the  worse  security,  the  value  received  in  the  se- 
cond period,  and  might  therefore  recover  in  both  actions.  In  that  case 
therefore  if  the  money  might  have  been  applied  as  the  defendant  thought 
fit,  his  set-off  would  have  been  an  answer  to  the  action  of  covenant ;  but 
the  plaintiff  bringing  that  action  elected  to  appropriate  the  payments  to  the 
latter  debt. 

In  Bosanquet  v.  Wrap,  it  was  held  that  a  creditor  receiving  money  without 
any  specific  appropriation  made  by  the  debtor,  may  be  permitted  in  a  court  of 
law  to  ascribe  his  receipt  to  the  discharge  of  a  prior  and  purely  equitable 
debt,  and  to  sue  him  at  law  for  a  subsequent  legal  debt. 

In  Simeon  v.  Ingham,  the  same  principle  is  recognized :  Best,  J.,  indeed  lays 
down  the  rule  in  that  case,  that  the  appropriation  by  the  creditor  must  be  made 
within  a  reasonable  time  (*),  but  without  pausing  to  enquire  whether  that 
rule  is  well  founded,  it  is  sufficient  to  observe  that  I  am  not  prepared  to  say 
but  that  the  appropriation  here  has  been  made  in  a  reasonable  time.  In  this 
case,  however,  there  are  not  two  distinct  debts,  one  of  which  is  more  bur- 
densome than  the  other ;  it  is  all  one  debt,  part  of  which  is  barred  and  the 
remainder  not.  The  plaintiff  could  not  know  that  the  defendant  would  set 
up  the  Statute  of  Limitations  as  a  defence,  which  he  ought  not  to  do  if  he 
knew  the  debt  was  in  fact  due. 

I  think  therefore  that,  under  the  circumstances,  the  15/.  should  be  applied 
to  discharge  the  earlier  portion  of  the  account,  and  consequently  that  the 
plaintiff  is  entitled  to  judgment  on  that  account. 

Bosanqukt,  J.— This  is  an  action  to  recover  a  debt  which  consists  of  two 
parts,  one  which  accrued  six  years  before  the  action  was  commenced,  the 


tC.; 


x)  According  to  the  report  in  2  B.     reported  in  3  D.  &  R. 
bat  there  is  no  such  observation 


EASTER  TERM,  1839.  69 

other  within  that  period.    The  first  point  is  whether  this,  being  an  open  ac-   Common  Pleas. 
count,  was  within  the  exception  in  the  Statute  of  Limitations  since  Lord         JJJ^ 
Tenterdens  Act ;   but  it  has  been    admitted  that  the    case  of  Williams  v.  v. 

Griffith,  cited  on  the  part  of  the  defendant,  is  applicable  and  decisive  of  this  Fowkks. 
point.  The  second  point  is,  whether  the  payment  of  15/.  in  April,  1837,  is 
sufficient  to  take  the  case  out  of  the  statute,  since  Lord  Tenterdens  Act ;  but 
I  am  of  opinion,  that  in  order  to  have  that  effect,  there  must  be  some  evidence 
to  show  that  the  payment  was  made  on  account  of  the  particular  debt  which 
would  otherwise  be  barred  by  the  statute.  Now  it  is  clear  in  this  case  that 
the  15/.  was  paid  on  account  of  some  part  of  the  whole  debt,  but  there  is  no 
evidence  that  it  was  paid  in  respect  of  the  former  part,  to  which  the  statute 
has  been  pleaded.  A  payment  to  take  a  debt  out  of  the  operation  of  the 
statute,  must  be,  by  the  act  of  the  debtor,  applied  to  that  particular  debt ;  but 
there  is  no  ground  for  saying  that  the  payment  in  this  case  was  by  any  act 
of  the  debtor  applied  to  the  earlier  portion  of  the  debt.  Then  comes  the  third 
question,  whether  the  creditor  had  not  a  right  to  appropriate  the  sum  of  15/. 
to  the  earlier  portion  of  the  debt ;  such  payment  not  having  been  appro- 
priated by  the  debtor  at  the  time  of  payment,  when  he  might  have  done  so. 
It  is  clear  that  the  right  to  appropriate  then  accrued  to  the  creditor,  but  in 
point  of  fact,  there  was  no  actual  appropriation  made,  at  the  time,  by  either 
party.  The  question  then  is,  whether  it  must  not  be  taken  that  the  plaintiff 
has  appropriated  the  payment  to  the  older  debt.  He  could  recover  part  of 
the  debt,  and  part  he  could  not ;  but  the  whole  was  nevertheless  a  legal  sub- 
sisting debt.  It  was  clearly  his  interest  to  appropriate  the  payment  to  the 
former  part  of  the  debt,  and  I  am  of  opinion  that  his  right  to  do  so  continued 
up  to  the  time  of  bringing  hia  action.  Looking  therefore  to  all  the  cases, 
there  seems  to  be  none  where  it  has  been  held  to  be  indispensably  necessary 
that  where  a  debtor  has  not  appropriated  a  payment,  the  creditor  should 
do  any  specific  or  open  act  to  show  appropriation  on  his  part  before  action 
brought. 

Coltman,  J. — There  have  been  only  two  questions  seriously  contested  in 
this  case,  first,  whether  the  payment  of  15/.  was  sufficient  to  take  the  case  out 
of  the  statute.  It  was  argued  that  a  party  must  be  taken  to  be  cognizant  of 
the  state  of  the  balance,  and  certainly  it  might  be  reasonable  to  suppose  that 
the  debtor  meant  honestly  to  make  the  payment  on  account  of  the  former 
debt ;  but  there  is  nothing  here  to  show  such  knowledge  on  the  part  of  the 
defendant,  and,  unless  we  begin  from  that  foundation,  there  is  no  reason  to 
say  thai  the  payment  was  made  by  the  defendant  on  account  of  the  old  debt. 
The  second  point  is  whether  the  plaintiff  has  a  right  himself  to  appropriate 
such  payment  to  the  former  part  of  the  debt,  Msggot  v.  Mills  and  Dawe  v. 
Holdswortk  were  cited  as  authorities  for  the  defendant  to  show  that  it  should 
he  applied  to  the  most  burdensome  debt ;  it  does  not  however  appear  to  me 
that  our  law  recognizes  that  rule ;  nor  is  our  law  inconvenient  in  this  respect, 
because  if  the  debtor  does  not  apply  a  payment  himself,  it  is  as  much  as 
saying  that  the  creditor  may  do  so.  I  consider  the  English  law  settled  on 
this  point,  that  a  creditor  may  appropriate  a  payment,  if  the  debtor  does  not. 
Whether  the  creditor  is  bound  to  do  so  within  a  reasonable  time,  it  is  not 
necessary  to  discuss  here,  as  the  time  in  this  case,  within  which  the  appro- 
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Common  Plea*,  priation  was  made,  was  certainly  reasonable. 
mTlls        judge  who  mentions  that  rule  (y). 


Best,  J.  appears  to  be  the  only 


v. 

FOWKES. 


Erskine,  J.  I  entirely  concur  on  both  points.  As  to  the  first,  the  prin- 
ciple is  clearly  laid  down  in  Tippets  v.  Heane,  that  in  order  to  take  a  debt 
out  of  the  statute  on  the  ground  of  there  having  been  a  part  payment,  it 
must  be  shown  that  it  was  the  intention  of  the  debtor  that  the  payment 
should  be  on  account  of  that  particular  debt,  the  principle  being  that  such  a 
payment  is  an  acknowledgment  of  a  subsisting  debt.  Here  there  is  one  debt 
consisting  of  two  parts,  one  of  which  was  barred,  the  other  not.  If  we  were 
asked  what  was  the  probable  intention  of  the  party  paying  we  must  perhaps 
say  it  was  to  pay  on  account  of  that  debt,  which  he  might  be  compelled  by 
law  to  pay.  Meggot  v.  Mills  and  Dawe  v.  Holdsworth  were  decided  on  this 
ground;  but  there  is  no  evidence  here  that  the  debtor  did  appropriate 
the  payment  to  the  recent  portion  of  the  debt;  and  then  the  creditor  might  ap- 
propriate it  to  whichever  portion  he  pleased,  and  I  think  the  circumstances 
show  that  he  has  appropriated  it  to  the  older  portion. 

Judgment  for  the  plaintiff  for  16/.  (*). 


(y)  See  last  note. 

(z)  See  Abbott  v.  Bruere,  post, 


N.  C.  598;    7  Scott,  753;   William* 
v.  Griffith,  5  M.&W.300 


A/ay  7. 


Hartshorns  v.  Watson. 


f^OVENANT  for  non-payment  of  rent  against  the  assignee  of  a  lease  dated 
in  1812,  for  twenty-six  years,  the  assignment  having  taken  place  in  1826. 

The  second  plea  traversed  the  assignment ;  the  third  alleged  that  the  sum 
claimed  as  rent  did  not  become  due  whilst  the  defendant  was  possessed  of  the 
demised  premises  modo  etformd,  &c.'(a). 

At  the  trial,  before  Tindal,  C.  J.,  at  the  London  sittings  after  last  Easter 
Term,  the  assignment  to  the  defendant  was  duly  proved.  It  was  also  proved 
that  rent  had  been  received  from  one  Walcot,  who  occupied  the  pre- 
mises ;  and  Wdlcot  himself  was  then  called  as  a  witness,  who  stated  that  he 
whi.cn  contains  occupied  the  premises  under  the  defendant  from  May,  1827,  until  June,  1829, 
and  paid  rent  to  the  plaintiff.  He  produced  a  written  agreement  between  the 
defendant  and  himself,  whereby  it  was  agreed  that,  in  consideration  and  on  pay- 
ment of  2001.  and  interest,  at  the  times  and  in  the  manner  mentioned  in  a  war- 
rant of  attorney  bearing  even  date  therewith,  the  defendant  should  assign  to 
Walcot  the  residue  of  the  term  in  the  premises  at  the  yearly  rent  of  100/.,  and 
under  and  subject  to  the  covenants,  provisoes  and  agreements  contained  in  the 
original  lease ;  and  Walcot  agreed  to  accept  the  said  lease  on  payment  of  the 
200/.  and  interest;  and  in  the  mean  time,  and  until  such  assignment  was  made, 


An  instru- 
ment, by  which 
^.agrees  to 
assign  a  term 
to  B.  on  pay- 
ment of  200J, 
and  B.  agrees 
to  indemnify 
A.  from  the 
covenants  in 
the  original 
lease,  and 


i  stipulate 
that  ^.should 
re-enter  on 
non-payment, 
is  only  an 
agreement  for 
an  assignment. 
In  an  action 
against  an  as- 
signee of  a 
term  for  rent, 
a  witness  who 


was  proved  by 

previous  evidence  to  have  been  in  possession  of  the  premises,  and  to  have  paid  rent,  was 
called  by  the  plaintiff: — Held,  that  any  objection  to  his  competency  ought  to  be  taken  on  the 
voir  dire;  and  that,  it  being  shown,  he  was  not  assignee,  he  was  a  competent  witness  for 
the  plaintiff. 


(a)  See  other  pleadings  in  this  case 
on  demurrer  in  Hil.  T.  1838,  ante  vol.  1, 


p.l5;S.C.  4NewCa.l78;  5Sc.506; 
6  D.  P.  C.  404. 
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well  and  truly  to  pay  the  rent  and  perform  the  covenants,  conditions  and  Common  Pleat 
agreements  contained  in  the  original  lease,  and  of  and  from  the  same  to  save  habtshoem 
harmless  and  keep  indemnified  the  defendant ;  and  it  was  further  agreed,  that,  r. 

"  in  case  default  should  be  made  in  payment  of  all  or  any  or  either  of  the  instal-       Wation  , 
ments  mentioned  in  the  said  warrant  of  attorney,  the  defendant  should  be  at 
liberty  to  re-enter  and  enjoy  the  said  premises  as  in  her  former  estate."     It 
was  also  proved  that  Walcot  had  never  paid  the  200/.,  and  that  no  formal  as- 
signment was  ever  made. 

It  was  objected  on  the  part  of  the  defendant  that  Walcot  was  an  incompe- 
tent witness,  as  being  the  assignee  of  the  premises;  the  instrument  being  a 
complete  assignment  from  the  defendant,  and  establishing  the  third  plea. 

It  was  contended  for  the  plaintiff  that  the  instrument  was  not  an  assignment, 
and  that  the  objection  to  Walcot's  competency  should  have  been  taken  on  the 
voir  dire. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  to  move  to  enter  a  nonsuit 
on  these  two  points. 

Bompas,  Serjt.  having  obtained  a  rule  nisi  accordingly. 

Peacock  showed  cause.  He  repeated  the  argument  that  the  instrument  in 
question  was  not  an  assignment,  but  only  an  agreement  for  an  assignment,  as 
the  assignment  was  contingent  upon  Walcot's  paying  the  200/;  that  he  was 
therefore  a  competent  witness ;  or  at  any  rate  that  the  objection  to  his  compe- 
tency came  too  late. — 1  Phillips  on  Evidence  (&). 

Bompas,  Serjt.,  and  Hoggins,  in  support  of  the  rule. — The  possession 
of  the  premises  by  Walcot  was  primd  facie  evidence  of  the  assignment; 
and  if  the  assignment  had  taken  place,  he  was  an  incompetent  witness, 
for  his  evidence  would  discharge  himself  of  liability,  and  fix  it  on  the  defen- 
dant. The  statute  3*4  W.  4,  c.  42,  ss.  26,  27  (c),  does  not  make  him  com- 
petent, for  that  has  only  reference  to  cases  where  a  verdict  would  be  evidence 
for  or  against  a  witness,  but  here  Wakot  had  a  direct  interest  in  the  cause,  and 
therefore  was  not  a  competent  witness.  Af' Brain  v.  Fortune  (d),  Ripley  v. 
Thompson  (e),  Bland  v.  Ansley  (/).  It  was  held  in  Burgess  v.  Cuttill  (g), 
that  the  statute  does  not  make  the  drawer  of  an  accommodation  bill  a 
competent  witness  for  the  defendant  in  an  action  by  the  indorsee  against  the 
acceptor.     [Bosanquet,  J.— The  authority  of  that  case  has  been  a  good  deal 

(6)p.  133,  lasted.—-*.  123, 6th  ed.  See  admissible  in  evidence  for  him,  or  any 

also  1  Stark.  Ev.  122,  2nd  ed.;  Rose,  one  claiming  under  him,  nor  shall  a 

Ev.  by  Crompton  &  Smike,  107.  verdict  or  judgment  against  the  party 

(e)  Sect.  26  enacts,  that    "if  any  on  whose  behalf  he  shall  have  been 

witness  shall  be  objected  to  as  incom-  examined  be  admissible    in    evidence 

petent  on  the  ground  that  the  verdict  against  him  or  any  one  claiming  under 

or  judgment  in  the  action  on  which  it  him."    By  sect.  2/  it  is  directed  that 

shall   be   proposed   to    examine   him  the  name  of  such  witness  shall  be  in- 

would  be  admissible  in  evidence  for  or  dorsed  on  the  record, 

against  him,  such  witnesses  shall  never-  (cH  3  Carapb.  317. 

tbeless  be  examined,  but  in  that  case  a  \e)  12  Moo.  55. 

verdict  or  judgment  in  that  action,  in  (/)  2  N.  R.  331. 

favour  of  the  party  on  whose  behalf  he  (g)  6  C.  &  P.  282 ;   1  Moo.  &  Rob, 

shall  have  been  examined,  shall  not  be  315. 
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Common  Pleas,  doubted  (A).]  In  Yeomans  v.  Legh  (t),  Parke,  B.,  said,  the  20th  tectum  of 
the  act  applied  to  cases  where  the  only  interest  was,  that  the  verdict  in  the 
action  would  be  evidence  for  or  against  the  witness.  In  the  present  case, 
the  witness  has  obviously  a  further  interest,  viz.  to  discharge  himself  from  his 
liability  as  assignee.  Then,  if  the  witness  was  wholly  mcompetent  on  the 
ground  of  interest,  there  was  no  necessity  to  examine  him  on  the  voir  dire  (k). 
But  at  any  rate  the  instrument  proved  by  WaJcot  was  an  actual  assignment 
of  the  term,  and  not  a  mere  agreement  to  assign.  It  operated  as  a  transfer  of 
all  the  defendant's  interest  to  him,  Walcot,  with  a  condition  for  re-entry, 
which  may  be  imposed,  though  the  assignor  has  no  reversionary  interest, 
Palmer  v.  Edwards  (/)•  Doe  d.  Freeman  v.  Bateman  (m).  It  was  clearly  the 
intention  of  the  parties  that  an  immediate  change  of  possession  should  take 
place,  and  that  the  defendant  should  be  divested  of  all  right  of  possession ;  and 
this,  therefore,  will  operate  as  a  perfect  assignment.  Bac.  Abr.  tit.  Lease,  (K.) ; 
Curtis  v.  Spitty  (*),  Poole  v.  Bentley  (o),  Pinero  v.  Judson  (p),  Warmanv. 
Faithful  (q),  Chapman  v.  Bluck  (r),  Pluck  v.  Digges  (#). 


Tindal,  C.  J.— The  principal  question  in  this  case  is,  whether  the  instru- 
ment produced  at  the  trial  was  an  actual  assignment  or  not ;  and  it  appears  to 
me  that  it  was  merely  an  agreement  to  assign,  according  to  the  intention  of  the 
parties,  by  which  we  must  construe  it. 

It  clearly  appears  that  it  was  not  intended  by  the  defendant  to  give  an  as- 
signment of  the  term  from  the  time  of  Walcot* s  entering  into  possession,  but 
merely  that  the  assignment  should  be  executed  and  take  effect  on  the  payment 
of  the  sum  stipulated  for.  The  express  words  of  the  instrument  are,  that  the 
defendant,  "  in  consideration  and  on  payment  of  200/.  and  interest,  at  the  time 
and  in  the  manner  mentioned  in  a  warrant  of  attorney,"  &c,  agrees  to  assign 
to  Walcot  the  lease  of  the  premises ;  and  Walcot,  on  the  other  hand,  agrees  to 
accept  the  said  lease  on  payment  of  200/.  and  interest.  It  is  not  worded  as  an 
instrument  which  was  to  receive  its  effect  in  consideration  of  a  sum  stipulated 
to  be  paid,  but  in  consideration  of  the  payment  ©/"that  sum;  and  that  never 
has  been  paid.  Walcot  also  stipulates  to  pay  rent  afcd  indemnify  the  defen- 
dant from  the  covenants  in  the  original  lease,  which  would  not  have  been  ne- 
cessary if  the  defendant  had  assigned  the  lease  to  him.  I  think,  therefore, 
both  from  the  express  words  of  the  instrument  and  the  evident  intention  of 


(A)  Burgess  v.  Cuttill  was  tried  be- 
fore Lord  Lyndhurst  in  1833,  the  same 
year  that  the  statute  3  &  4  Will.  4  was 

fassed.  In  Faith  v.  M'Intyre  (7  C  & 
».  44),  tried  before  Parke,  B.,  in  1835, 
exactly  the  same  point  arose,  but  his 
lordship  held,  that  by  indorsing  the 
drawer's  name  on  the,  postea  (under  the- 
27th  section),  he  was  rendered  a  com- 
petent witness.  In  that  case,  Burgess 
i. Cuttill  was  referred  to  by  Piatt 
(or  the  plaintiff,  but  not  cited  by  name. 
The  nisi  prius  cases  upon  the  construc- 
tion of  this  act  have  been  any  thing  but 
uniform.  See  Pickles  v.  HoUings,  1 
Moo.  &  Rob.  468 ;  Creevey  v.  Bowman, 
Id.  496;  Mitchell*.  Hunt,  6  C,  &  P. 


351 ;  Harrington  v.  Caswall,  Id.  352; 
Harding  v.  Cobley,  Id.  €64 ;  Hodson  *. 
Marshall,  7  C  &  P.  16. 

(t)  Mur.  &  Hurlst.  87;  2  M.  &  W. 
419. 

(k)  Vide  note  (6)  ante. 

(0  Doug.  187,  n. 

\m)  2B.&A.168. 


.$ 


it)  1  Scott,  737. 

0)  12  r     -- 


East,  168. 
p)  6  Bing.  206 ;  3  Mo.  ft  P.  497. 
5  B.  1  Ad.  1042;  3  N.  &  M 


(r)  Ante,  vol.  1  p. 27;  4 N. &  187; 
5  Scott,  515. 

(s)  5  Bligh,  N.  S.  31 
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the  parties,  that  it  is  a  mere  agreement  to  assign,  and  not  an  actual  assign-   Comma*  Pica*. 
ment. 

The  second  question  is,  whether  the  exception  to  Walcot  as  an  interested 
witness  ought  to  have  been  taken  on  the  voir  dire.  A  witness  is  previously 
called  who  states  that  he  received  rent  for  the  plaintiff  from  Walcot,  and  that 
he  then  occupied  the  premises ;  and  then  Walcot  himself  is  called.  (His  lord- 
ship here  recapitulated  the  evidence.)  There  is  nothing  in  all  this  to  fix  him 
as  assignee.  The  very  point,  however,  is  determined  in  Bunter  v.  Warre  (q). 
Hiere,  in  an  action  of  replevin  for  growing  crops,  the  defendant  avowed  for  rent 
due  from  the  plaintiff  and  Thomas  Bunter.  The  plaintiff  denied  the  tenancy, 
and  it  was  held,  that  Thomas  Bunter,  though  in  possession  of  the  premises, 
might  he  examined  as  a  witness  to  disprove  the  joint  tenancy,  he  not  being 
liable  to  costs ;  and  that  he  might  at  least  have  been  examined  on  the  voir 
dire  as  to  his  interest  in  the  event  of  the  suit. 

The  witness  here  is  in  precisely  such  a  position  as  would  warrant  his  being 
examined  on  the  voir  dire. 

I  am  of  opinion,  therefore,  that  the  rule  must  be  discharged. 


Bosanqubt,  J. — This  case  turns  really  on  the  effect  of  the  instrument  produced 
at  the  trial:  but  two  questions  have  been  raised;  the  first,  whether  the  instrument 
was  legally  produced ;  the  second,  as  to  its  effect  when  produced.  As  to  the 
first  point,  it  is  said  that  the  party  who  produced  the  agreement  and  proved  other 
matters,  was  an  interested  witness.  By  the  examination  of  a  previous  witness, 
it  was  shown  that  this  party,  (Walcot)  was  in  possession  of  the  premises,  and 
paid  rent  for  them.  This  throws  just  such  a  doubt  on  the  question  of  his  in- 
terest as  would  render  it  necessary  for  him  to  be  examined  on  the  voir  dirr. 
When  a  witness  is  objected  to  on  the  ground  of  interest,  the  ordinary  mode 
is  so  to  examine  him.  The  cases  at  its*  priusxxpoa  this  subject  are  certainly 
not  consistent ;  but  at  any  rate  the  weight  of  them  is  not  against  such  a  me- 
thod of  examination.  In  Goodhay  v.  Hendry  (r)t  a  bankrupt  was  called  as  a 
witness  for  the  plaintiff,  his  assignee ;  he  stated  that  he  had  his  certificate, 
but  did  not  produce  it ;  his  release  to  his  assignees  was  in  court ;  and  Best, 
J.,  held,  that  both  release  and  certificate  were  necessary  to  remove  the  incom- 
petency of  the  witness ;  his  lordship  said,  "  It  is  not  like  the  case  of  an  ob- 
jection raised  by  secondary  evidence  on  the  voir  dire,  which  may  be  removed 
by  it ;  here  the  witness  stands  disqualified,  and  his  competency  must  be  set  up 
by  die  best  evidence."  And  in  an  Anonymous  case  (*)  before  my  lord  chief 
justice,  his  lordship  seems  to  have  entertained  a  similar  opinion.  On  the 
other  hand,  in  Wandless  v.  Cawthome  (/),  tried  before  Park,  J.,  the  same  point 
was  made,  and  his  lordship  said  he  should  certainly  overrule  the  objection. 
Hie  certificate  was,  however,  ultimately  produced.  In  Carlisle  v.  Eady  («), 
which  was  also  an  action  by  the  assignees  of  a  bankrupt,  tried  before  the  same 
learned  judge,  the  bankrupt  stated  on  the  voir  dire  that  he  had  obtained  his 
certificate,  and  released  his  assignees ;  and  his  lordship  ruled  that  this  was 
quite  sufficient,  without  the  production  of  either  certificate  or  release,  to 
render  him  a  competent  witness,  (x) 


(?)  1B.AC.689;  3D.  &  R.  106. 
(r)  Moo.  &  M.  319. 
(s)  Id.  p.  321  (n.) 


(I)  Ibid. 

(«)  1C.&P.234. 

(?)  So  in  Ingram  v.  Dade  (Id.  p.) 
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Common  Pleas.  The  previous  evidence  in  the  present  case  was  equivocal,  and  the  circttm- 
stances  under  which  the  rent  had  been  paid  by  the  witness  ought  to  have  been 
inquired  into. 

That  which  is  stated  by  a  party  on  the  voir  dire  is  not  evidence  in  the  cause, 
but  is  matter  of  consideration  for  the  judge  who  may  examine  the  witness  as 
to  his  interest.  I  think,  however,  that  Banter  v.  Wane  is  decisive  upon  the  pre- 
sent question.  Bailey,  J.,  there  says,  "  It  is  the  constant  practice  in  such  cases 
to  examine  the  witness  on  the  voir  dire  as  to  the  mots  upon  which  his  compe- 
tency depends,  and  it  is  a  proper  and  necessary  course  to  pursue." 

On  the  next  question,  as  to  the  effect  of  the  instrument*  we  are  bound  to 
look  to  the  intent  of  the  parties  as  manifested  on  the  face  of  that  instrument; 
and  if  it  appears  that  the  intent  was  to  give  the  whole  interest  in  the  term 
immediately  to  fVakot,  it  would  undoubtedly  operate  as  an  assignment ;  but  I 
think  no  such  intent  is  manifest  here :  there  was  in  fact  to  be  no  assignment 
till  the  money  was  paid  by  Walcot;  and  it  is  not  necessary  to  consider  what 
interest  he  took  in  the  mean  time. 


Coltman,  J. — With  regard  to  the  first  question  there  appears  to  have 
been  a  considerable  fluctuation  of  opinion.  There  has  been  no  precise  deci- 
sion on  the  point;  but  I  am  disposed  to  agree  with  the  opinion  of  Mr.  Justice 
Baylev  in  Bunter  v.  Warre.  There  would  be  no  justice  in  allowing  the  party 
objecting  to  a  witness  to  examine  him  on  the  voir  dire,  and  not  allowing  the 
same  right  to  the  party  producing  him.  It  is  a  recognised  mode  of  mqtriring 
in  a  summary  way  into  a  collateral  matter  not  in  issue  in  the  cause,  as  to 
which  either  party  may  examine  a  witness;  and  it  is  not  because  a  party  ob- 
jecting to  a  witness  declines  to  examine  him  on  the  voir  dire,  that  the  party 
producing  him  may  not  do  so. 

As  to  the  operation  of  the  deed,  I  own  it  appears  to  me  that  some  parts  of 
it  look  one  way,  and  some  another.  The  stipulation  for  the  right  of  re-entry 
reserved  to  the  defendant  looks  as  it  were  meant  to  operate  as  a  present  as- 
signment; but  the  clause  as  to  the  repayment  presents  another  aspect.  I 
think,  however,  upon  the  whole,  we  must  consider  it  merely  as  an  agreement 
to  assign. 


Eeskini,  J.,  concurred  on  both  points. 


035  n.j  which  was  an  action  by  an  ad- 
ministrator, the  next  of  kin  being 
called,  was  allowed  by  Lord  Bllenbo- 
rouah  to  state  on  the  voir  dire  that  be 
baa  released  the  plaintiff.  But  in 
Quarter-man  v.  Cox  (8  C.  &  P.  97)  it 
was  ruled  by  Coleridge,  J.,  that  if  an 
interested  witness  state  on  the  voir  dire 
that  he  is  released,  and  that  his  release 


Bole  discharged. 


is  in  Court,  the  opposite  counsel  has  a 
right  to  see  it ;  and  if  it  is  on  a  wrong 
stamp,  it  will  be  invalid ;  but  that  %f 
the  release  had  not  been  in  Court,  the 
declaration  of  the  witness  that  he  was 
released  would  have  been  sufficient.  See 
also  Godmanchester  v.  Phillips,  6  N.  & 
M.211. 
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Penney  v.  Sladb  and  another. 

TRESPASS  against  two  magistrates  of  the  borough  of  Poole,  for  issuing  a 
distress  warrant  for  a  poor's-rate,  under  which  plaintiff's  goods  were  sold. 
A  verdict  was  found  for  the  defendants  at  the  Dorset  Spring  Assizes,  1838.    A 
role  mist  for  a  new  trial  had  been  discharged  in  Hilary  Term  last  («). 

Lord  Denman,  C.  J.,  before  whom  the  case  had  been  tried,  had  not  certified 
that  the  action  was  brought  against  the  defendants,  as  magistrates,  although  his 
Lordship  had  been  repeatedly  applied  to  for  that  purpose,  and  as  the  fact  did 
not  appear  on  the  record,  the  Master  had  refused  to  allow  double  costs,  although 
the  plaintiff  admitted  the  feet  before  him. 

Bomjms,  Serjt.,  upon  an  affidavit  of  these  facts,  had  obtained  a  rule  calling 
on  the  plaintiff  to  show  cause  why  a  suggestion  should  not  be  entered  on  the 
record,  that  the  defendants  were  sued  as  magistrates,  or  why  the  master  should 
not  allow  them  their  double  costs.  He  referred  to  7  Joe.  1,  c.  5,  a,  1  (ft),  and 
21  Sac.  1,  c.  12(c). 


Common  PUes* 


M^  7. 
In  in  action 
•gainst  magis* 
trates,  where 
there  haa  been 
a  verdict  for 
thedefeodantst 
the  judge  who 
tried  mutt  cer- 
tify to  entitle 
them  to  double 
costs,  under 
7  Joe.  1,  c.  6. 


(o)  Ante  Vol.  1,  P.  539:  5  New  Co. 
319;  7  Sc.  285;  7  D.  P.  C.  440. 

(6)  Which,  after  reciting  as  follows, 
"  For  ease  in  pleading  against  many 
causeless  and  contentious  suits  which 
have  been,  and  daily  are,  commenced 
and  prosecuted  against  justices  of  peace, 
&c.  &c,  who,  for  due  execution  of  their 
office,  have  been  troubled  and  molested 
by  evil-disposed  contentious  persons,  to 
their  great  charge  and  discouragement 
in   doing   of    their   offices,"    enacts, 
that,  "  if  any  action  upon  the  case,  of 
trespass,  or  false  Imprisonment  shall  be 
brought  against  any  justice  of  peace, 
&c,  for  any  thine  done  by  virtue  of 
their  office,  It  shall  be  lawful  for  every 
such  justice,  &c,  and  all  others  which 
in  their  aid,  or  by  their  commandment, 
shall  do  anything  touching  his  office, 
to  plead  the  general  issue,  and  to  give 
such  special  matter  in  evidence,  which, 
being  pleaded,  had  been  a  good  and  suf- 
ficient matter  in  law  to  have  discharged 
the  defendant  of  the  matter  laid  to  nb 
charge.    And  if  the  verdict  shall  pass 
with  the  defendant,  or  the  plaintiff  be- 
come nonsuit,  or  suffer   any  discon* 
tinuance.  the  justice  or  justices,  or  such 
other  judge  before  whom  the  said  matter 
shall  oe  tried,  shall,  by  force  and  virtue 
of  this  Act,  allow  unto  the  defendant 
his  double  costs,  for  which  the  defen- 
dant shall  have  like  remedy,  as  in  other 
cases  where  costs  are  given  to  defen- 
dants." 


(c)  Sees.  1  &  2  recite  and  make  per- 
petual  the  7  J.  1,  c  5.  Sec.  4  recites 
that,  "  notwithstanding  the  said  sta- 
tute, the  plaintiff  is  at  liberty  to  lay 
his  action  against  any  justice  of  peace, 
&c,  in  any  foreign  county  at  his  choice, 
which  hath  proved  very  inconvenient 
unto  sundry  officers  and  persons  afore- 
said that  have  been  impleaded  by  some 
contentious  and  troublesome  persons  in 
counties  far  remote  from  their  places  of 
habitation;"  and  sec.  5  enacts,  that 
if  any  action  upon  the  case,  trespass, 
&o.,  shall  be  brought  against  any  jus- 
tice of  peace,  &c,  for  any  thing  done 
bv  virtue  of  their  office,  the  said  action 
shall  be*  laid  within  the  county  where 
the  trespass  or  fact  shall  be  done  or 
committed,  and  not  elsewhere,  &c. ;  and 
if  upon  the  trial  the  plaintiff  shall  not 
prove  that  the  trespass  or  cause  of  ac- 
tion was  committed  or  done  within  the 
county  where  such  action  shall  be  laid, 
the  jury  shall  find  the  defendant  not 
guilty,  without  having  any  regard  to 
any  evidence  given  by  the  plaintiff; 
and  the  verdict  shall"  pass  with  the 
defendant  in  any  such  action,  or  the 
plaintiff  therein  become  non-suit,  or 
suffer  any  discontinuance,  the  defendant 
shall  have  such  double  costs,  and  all 
other  advantages  and  remedies  as  in 
and  by  the  saiu  former  act  is  limited, 
directed  or  provided." 
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Pknnky 

Sladb. 


Common  Pleas,  Crowder,  Q.  C,  and  Bingham  now  showed  cause.  The  certificate  is  entirely 
within  the  discretion  of  the  judge  at  nisi  prius,  and  it  is  indispensable  to  the 
obtaining  of  double  costs  that  he  should  certify.  In  the  absence  of  such  cer- 
tificate the  Court  has  no  jurisdiction.  The  practice  has  been  so  settled  for  a 
long  period  of  time,  Anon.  (d),  Grindly  v.  Holloway  (e),  Harper  v.  Carr  (/).  The 
21  Jac.  1,  c.  12,  sees.  1  &  2,  makes  perpetual  the  former  Act,  and  the  5th 
sec.  only  applies  to  actions  not  brought  within  the  proper  county.  The  judge 
at  nisi  prius  is  the  proper  person  to  exercise  the  discretion  as  to  granting 
double  costs,  being  the  best  acquainted  with  the  facts  of  the  case.  A  case 
might  easily  arise  where,  by  the  strict  letter  of  the  statute,  the  defendant  was 
entitled  to  a  verdict  or  non-suit,  and  yet  ought  not  to  have  double  costs,  as  in 
Bolton  v.  Boldcro,  cited  by  Burrough,  J.,  in  Wright  v.  Waits  (g),  where  the 
defendant,  a  justice  of  the  peace,  having  called  his  coachman  or  groom  into 
the  parlour,  ordered  him  to  saddle  a  horse  for  his  daughter,  and  on  the 
servant's  saying  he  would  be  damned  if  he  did,  the  justice  directed  a 
warrant  against  him,  under  wiiich  he  was  committed ;  and  the  groom  brought 
an  action  against  his  master  for  false  imprisonment,  but  having  laid  the  venue 
in  the  county  where  the  prison  was  situate,  he  was  non-suited ;  it  being  held 
by  Lord  Mansfield,  that  the  defendant,  having  supposed  that  he  had  a  right  to 
commit,  was  entitled  to  be  sued  as  a  magistrate,  and  consequently  that  the 
action  should  have  been  brought  in  the  county  where  the  alleged  act  was  com- 
mitted (A),  although  he  had  acted  without  jurisdiction.  But  that  surely  was 
not  a  case  in  which  the  defendant  would  have  had  his  double  costs. 


Wilde  and  Bompas,  Serjts.,  in  support  of  the  rule. — The  present  applica- 
tion to  the  Court  is  for  the  purpose  of  effectuating  the  intention  contained 
in  the  statute.  There  is  no  mention  of  the  word  certificate  in  the, 
Act,  and  a  suggestion  on  the  record  will  answer  all  the  purposes  of  the  statute 
quite  as  well.  No  discretion  is  given  by  the  statute.  The  terms  are  impera- 
tive. The  judge  is  called  on  to  allow  the  double  costs,  not  to  certify ;  the 
statute,  therefore,  invests  a  defendant,  under  the  circumstances  contemplated, 
with  certain  rights,  and  he  is  entitled  to  call  upon  the  Court  to  put  him  in 
possession  of  those  rights.  The  words  of  the  act  Mxe — "The  justice  or  jus- 
tices, or  such  other  judge  before  whom  the  said  matter  shall  be  tried,  shall, 
by  force  and  virtue  of  this  act,  allow  unto  the  defendant  his  double  coats." 
The  judge's  duty  is  merely  ministerial.  The  act  speaks  of  three  different 
events — a  verdict,  a  non-suit,  and  a  discontinuance,  and  in  either  case  the 
justice,  or  justices,  or  judge  before  whom  the  matter  is  tried,  are  to  allow  these 
costs.  It  is  clear  that  the  third  event,  the  "  discontinuance,"  cannot  refer  to  a 
trial  at  nisi  prius.  A  "  non-suit"  also  might  take  place  by  reason  of  the  plaintiff's 
not  appearing,  in  which  case  the  judge  at  nisi  prius  would  know  no  more  of  the 
case  than  the  judges  in  banc.  The  mention  of  "justices"  in  the  plural  num- 
ber would  seem  to  lead  to  the  inference  that  it  was  intended  to  give  the  full 
court  a  jurisdiction  over  the  costs.  The  cases  which  have  been  cited  were 
determined  with  reference  to  the  7  Jbft  L.  The  later  statute  of  21  Jfe.  1  » 
not  referred  to  in  them,  and  the  attention  of  the  Court  is  now  drawn  to  it 
for  the  first  time.    The  object  of  that  statute  is  not  merely  to  make  the  for- 


(d)  2  Vent.  45. 
(*)  Doug.  307. 
if)  7  T.  R.  448. 


(g)5  Brag.  336,339;  *M.  &  P. 
(A)  Under  the  21  J.  1,  c.  12^  a.  5. 
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mer  perpetual ;  bat  the  language  in  the  5th  sec.  is  materially  different,  for  it  tommnPI* 

expressly  says  that,  m  the  cases  provided  for,  the  defendant  shall  have  his       Piwwiy 

doable  costs.  „  *• 

8uu>£, 

Tindal,  C.  J.— It  appears  to  me  that  this  role  mast  be  decided  on  the  proper 
construction  of  the  statute  of  7  Jac.  1,  c.  5 ;  for  as  to  the  later  statute  of  2\Jac.  1, 
I  do  not  think  it  applies  to  such  a  case  as  the  present,  but  to  new  and  different 
cases  then  introduced.  (His  Lordship,  after  reading  the  sections  of  the  two 
acts,  proceeded  to  observe) — The  preamble  of  the  second  act  shews  clearly  that 
the  object  of  the  legislature  was  to  give  a  remedy  for  bringing  actions  in  re- 
mote counties,  and  it  goes  on  to  give  the  magistrates  certain  advantages  :  it 
•contains  distinct  provisions  from  those  of  the  former  act,  but  expressly  says,  that 
in  the  cases  so  newly  provided  for,  the  defendant "  shall  have  such  double  costs. 
and  all  other  advantages  and  remedies,  as  in  and  by  the  said  former  act  is  limited, 
directed  or  provided."  This  carries  us  back,  therefore,  at  once  to  the  con- 
struction of  the  former  act,  and  I  may  observe,  it  would  have  been  needless,  in 
the  first  and  second  sections  of  the  second  act,  to  have  repeated  the  provisions 
of  the  former  act  if  it  were  not  intended  that  the  two  statutes  should  have  a 
distinct  operation.  Now  the  former  act  provides  that,  "  in  case  a  verdict  pass 
with  the  defendant,  or  the  plaintiff  become  non-suit,  or  suffer  any  discontinuance, 
the  justice  or  justices,  or  such  other  judge  before  whom  the  said  matter  shall 
be  tried,  shall  allow  the  defendant  his  double  costs." 

One  observation  in  support  of  the  rule  was,  that  the  three  different  events— 
a  verdict,  non-suit,  and  discontinuance— cannot  all  be  the  subject-matter  of  a 
trial  at  msiprht*,  and  therefore  the  words  "justice  or  justices,  or  such  other 
judge  before  whom  the  matter  is  tried,"  must  apply,  as -well  to  the  court,  as  to 
the  judge  at  nisi  prius;  and  it  was  argued  that  the  costs  may  be  allowed  by  a 
suggestion  entered  on  the  record,  as  well  as  by  certificate.  The  words  of  the 
first  statute  are  certainly  involved  in  some  degree  of  obscurity,  but  they  must 
be  taken  according  to  the  subject-matter.  I  should  say,  the  words  "  justice  or 
justices,  or  other  judge,"  comprehended  all  courts  of  record ;  "  justice  or  jus- 
tices" applying  to  the  judge  at  msi  pruts,  and  "  other  judge"  to  a  judge  of 
an  inferior  court.  It  appears  to  me  to  be  the  obvious  meaning  of  the  act,  that 
the  judge  who  allows  the  costs  should  have  some  acquaintance  with  the  sub- 
ject-matter of  the  suit,  and  hence  the  most  proper  party  to  allow  the  costs  is  the 
judge  at  nisi  prims  before  whom  the  cause  has  been  tried.  There  may  be  cases 
where  a  suggestion  on  the  record  might  be  the  proper  course,  as  in  those  sug- 
gested, of  a  discontinuance,  or  a  non-suit  by  reason  of  the  non-appearance 
of  the  plaintiff,  where  the  judge  at  nisi  prius  would  be  ignorant  of  the  merits 
of  the  cause ;  but  it  is  sufficient  to  say  that  such  is  not  the  present  case.  It  is  said 
that  the  word  "  allow,"  is  inapplicable  to  carry  into  effect  the  intention  of  the 
statute,  as  contended  for  on  the  part  of  the  plaintiff.  Properly  speaking,  the 
judge  does  not  "  allow"  costs ;  the  word  is  strictly  applicable  to  the  Master's 
allocator ;  but  the  judge  wQl,  if  he  thinks  fit,  in  some  manner,  signify  his  al- 
lowance of  double  costs  to  the  court  above. 

If  there  had  been  no  authority  there  might,  possibly,  have  been  some 
doubt ;  but  after  the  long  series  of  decisions  upon  the  subject  I  think  the  rule 
must  be  discharged. 

BofANOTST,  J,— I  should  have  thought,  after  four  decisions— one  in  Ventris, 
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Slad*. 


Common  Pleat,  one  by  Lord  Mansfield,  another  by  Lord  Kenyan,  and  a  fourth  in  the  Exche- 
P^nvr  <luer»  Norman  v.  Danger  (t)— this  question  might  have  been  considered  at 
rest,  and  that  it  would  not  have  been  necessary  to  enter  anew  into  the  inter- 
pretation of  these  statutes.  Without  shrinking,  however,  from  the  inquiry, 
I  shall  content  myself  with  saying,  that  I  fully  concur  with  my  Lord  Chief 
Justice.  The  fact  of  Lord  Daman's  not  having  yet  granted  a  certificate  gives 
the  Court  no  jurisdiction,  nor  would  it,  even  if  his  lordship  had  refused  to 
do  so;  but  it  is  dear  that  the  time  for  granting  a  certificate  has  not  yet 
expired. 


Coltman,  J.— I  am  of  the  same  opinion,  and  I  form  my  judgment  on 
the  simple  ground  that  authorities  should  not  be  departed  from,  unlet*  they  arc 
obviously  unjust. 

Erskinb,  J. — It  appears  to  me  that  the  statute  of  21  J.  1,  applies  only  to 
the  cases  therein  mentioned,  for  the  same  benefit  had  been  previously  conferred 
upon  justices  of  the  peace,  by  the  previous  statute,  in  other  cases.  Perhaps  if 
this  case  had  arisen  now  for  the  first  time  we  might  have  had  to  determine 
how  best  to  bring  the  fact  of  the  defendant  being  a  magistrate  before  the 
Court,  as  in  Rex  v.  Poland  (A),  where  the  Court  gave  leave  to  a  defendant  to 
enter  a  suggestion  on  the  record,  in  order  to  entitle  him  to  treble  costs,  under 
the  statute  10  &  11  W.  3,  c.  11.  In  the  present  case,  however,  where  there 
has  been  a  verdict,  I  think  the  certificate  of  the  judge  who  tried  the  cause  is 
the  proper,  as  well  as  the  usual  course,  and  I  see  no  reason  to  change  the 
practice. 

Rule  discharged. 


ft)  3  Y.  &  Jer.  903.  It  was  there 
hela  that  the  certificate  need  not  be 
granted  immediately  after  the  trial  of 
the  cause,  but  that  the  judge  before 
whom  the  cause  was  tried  might,  even 
after  an  interval  of  four  years,  upon  an 


affidavit  that  the  defendant  was  within 
the  provisions  of  the  7  J.  l,c.  5,  grant 
a  certificate  to  entitle  him  to   double 
costs. 
(*)  lStra.49. 


May  8. 


Kay  v.  Marshall  and  others. 


HPHE  following  case  was  sent  by  the  Master  of  the  Rolls  for  the  opinion  of 
this  Court  :— 
The  plaintiff  obtained  letters  patent,  dated  26th  July,  1824,  for  "new  and 
improved  machinery,  for  preparing  and  spinning  flax,  hemp,  and  other  fibrous 
substances,  by  power," 


The  plaintiff 
took  out  a  pa- 
tent for  "  new 
and  improved 
machinery  for 
preparing  and 
spinning  flax 
by  power,"  and 

by  his  specification  the  invention  was  declared  to  consist  of  new  machinery  for  macerating 
flax  previous  to  drawing  and  spinning  it,  and  also  of  improved  machinery  for  spinning  the 
same  after  having  been  so  prepared.  This  latter  improvement  was  declared  to  consist  in 
placing  the  drawing  rollers  only  two  and  a-half  inches  from  the  retaining  rollers.  The  ma- 
ceration of  flax,  as  a  preparation  for  spinning,  was  found  to  be  a  new  invention ;  but  before 
the  patent,  it  wo  a  fundamental  principle  of  dry  spinning  that  the  length  of  the  reach  could 
be  varied  according  to  the  length  of  the  fibre  of  the  article  to  be  spun,  by  placing  the  drawing 
f  rollers  at  different  distances  from  the  retaining  rollers  :—Held,  therefore,  that  as  the  patent 
was  taken  out  for  an  invention,  consisting  of  two  distinct  parts,  one  of  which  was  not  new, 
5  whole  was  void; 
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In  the  language  of  the  specification,  (which  which  dated  26th  January,  CmmonPim 
1826,  and  duly  enrolled  in  Chancery),  the  invention  was  declared  to  consist 
of  "  new  machinery  for  macerating  flax,  and  other  similar  fibrous  substances, 
previous  to  drawing  and  spinning  it,  which  is  called  the  preparing  it;  and 
also  of  improved  machinery  for  spinning  the  same,  after  having  been  so  pre- 
pared ;"  and  the  patentee,  in  describing  the  improved  machinery  for  spinning, 
said  "  that  he  plated  the  drawing  rollers  only  two  inches  and  a-half  from 
the  retaining  rollers,  and  that  this  constituted  the  principal  improvement 
in  the  said  spinning  machinery."  Then  he  proceeded  to  assign  the  reason 
and  principle  upon  which  the  alleged  improvement  rested  ;  and  in  a  later  part 
of  his  specification  (when  stating  the  extent  of  what  he  claimed  as  his  own 
invention  in  respect  of  improved  machinery  for  spinning  flax),  he  described 
it  to  be  °  the  wooden  or  other  trough  for  holding  the  rovings  when  taken 
from  the  macerating  vessels,  and  the  placing  of  the  retaining  rollers,  and  the 
drawing  rollers  nearer  to  each  other  than  they  had  ever  before  been  placed, 
say  within  two  inches  and  a-half  of  each  other,  for  the  purpose  aforesaid." 

On  the  2d  June,  1886,  a  trial  was  directed  by  the  Master  of  the  Rolls 
upon  two  issues ;  first,  whether  the  plaintiff  had  before,  and  at  the  time  of 
making  the  said  letters  patent,  found  out  and  invented  any  new  and  im- 
proved machinery,  as  in  the  letters  patent  and  specification  was  alleged ;  se- 
condly, whether  the  said  alleged  invention,  in  the  said  letters  patent  and  speci- 
fication mentioned,  was,  before  and  at  the  time  of  making  the  said  letters 
patent,  of  much  or  any  public  benefit  or  utility,  as  in  the  said  letters  patent 
was  alleged.  And  the  judge  who  tried  the  cause  was  to  be  at  liberty  to 
indorse  special  matter  on  the  postea  as  he  should  think  fit. 

Hie  issues  were  tried  at  the  York  Assizes,  1886,  before  Parke,  B.,  and  a 
verdict  was  found  for  the  plaintiff  on  both  issues,  with  the  following  endorse- 
ment on  the  postea: — 

"  Hiat  before  the  granting  of  the  patent,  flax,  hemp,  and  other  fibrous 
substances,  were  spun  with  machines  or  slides,  by  which  the  reach  was 
varied  according  to  the  length  of  the  staple  or  fibre  of  the  article  to  be 
spun,  and  that  that  had  been  a  fundamental  principle  of  dry  spinning  known 
and  used  before  the  granting  of  the  patent,  the  reach  having  varied  in  cotton 
spinning,  between  seven-eighths  of  an  inch  and  one  and  one-fourth  of  an  inch ; 
in  flax  or  line  spinning,  from  fourteen  to  thirty-six  inches;  in  tow  spinning,  from 
four  to  nine  inches ;  in  worsted  spinning,  from  five  to  fourteen  inches.  Before 
the  granting  of  the  patent,  it  was  not  known  that  flax  could  be  spun  by 
means  of  maceration,  as  having  a  short  fibre,  at  a  reach  of  two  and  a-half 
inches,  or  about  those  limits.  But  before  that  time  Horace  Hall  had  taken 
out  a  patent  for  the  application  of  moisture  in  spinning  flax,  to  separate 
the  fibres,  and  reduce  the  length  of  the  staple ;  and  the  machines  manu- 
factured according  to  that  patent  were  constructed  with  the  reach  of  four 
inches  and  three-quarters. 

The  question  for  the  opinion  of  the  Court  was,   whether  the  plaintiff's 
patent  was  valid  in  point  of  law. 
The  case  was  argued  in  last  Hilary  Term. 


Sir  F.  Pollock,  Q.  C,  for  the  plaintiff.— The  special  finding  establishes  that 
the  maceration  of  flax  for  the  purpose  of  spinning  was  new ;  and  although 
the  slides,  by  which  the  reach  was  varied,  were  previously  used,  yet  their  ap- 
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plication  to  macerated  flax  was  a  decided  improvement  on  the  old  system ; 
plaintiff's  machinery  therefore  was  new,  improved,  and  useful,  in  the  terms 
of  the  issues.  Upon  the  facts  endorsed  on  the  postea,  only  two  objections 
can  be  raised*;  first,  that  the  specification  is  void  on  the  face  of  it ;  secondly, 
that  the  patent  to  Hall  anticipated  the  plaintiff's.  As  to  the  first  objection, 
there  seems  no  pretence  for  saying  that  the  specification  is  void,  for  it  clearly 
and  sufficiently  points  out  a  novel  method  for  obtaining  a  useful  result; 
and  with  regard  to  the  second,  HalTs  patent  was  for  a  very  different  dis- 
covery, inasmuch  as  the  mere  moistening  of  flax  is  quite  another  thing  from 
its  maceration. 


Sir  W.  W.  Follett,  Q.C.  (Wilde,  Serjt,  with  him).— The  plaintiff's  patent  is 
void  for  this  reason — it  is  taken  out  for  "  new  machinery  for  macerating 
flax  previous  to  drawing  and  spinning  it,  and  also  for  improved  machinery 
for  spinning  the  same  after  it  has  been  so  prepared;"  and  the  patentee 
rails  in  showing  that  he  has  invented  new  and  improved  machinery  for 
these  purposes,  both  of  which  he  was  bound  to  show  in  order  to  support 
hia  patent*  Admitting  that  the  process  of  macerating  flax  for  the  purpose 
of  spinning*  and  the  machinery  adapted  for  such  maceration,  may  be  new, 
yet  it  is  clear  that  the  plaintiff  has  made  no  improvement  in  the  machinery 
for  spinning  the  flax,  inasmuch  as  the  moveable  slides  were  in  use  for  the  pur- 
pose of  spinning  long  before  the  plaintiff's  patent.  This  part  of  the  patent  is, 
therefore,  obviously  bad ;  and  as  the  entire  discovery  forms  the  entire  consi- 
deration for  the  patent,  if  a  material  part  of  the  alleged  discovery  mil,  the 
whole  patent  is  void.  Hill  v.  Thompson  (a),  Bmnton  v.  Howkes  (6).  Hie 
specification  is  also  void  upon  the  face  of  it,  by  reason  of  its  uncertainty, 
for  no  person  upon  reading  it  would  perceive  that  it  set  forth  any  improve- 
ment in  the  art  of  spinning.   R.  v.  Wheeler  (c). 

Pollock,  in  reply. — The  patent  is  not  taken  out,  as  seems  to  be  assumed  on 
the  other  side,  for  two  distinct  processes,  but  for  one  entire  invention — 
namely,  for  new  and  improved  machinery  in  preparing  and  spinning  flax,  it 
being  to  be  prepared  by  maceration,  and  spun  at  a  reach  of  two  and  a-half 
inches.  [Vaughan,  J.— But  this  latter  part  it  seems  is  not  new.  Does  not  the 
patentee  say — my  new  method  of  preparing  flax  is  by  macerating  it,  and  my 
improved  method  of  spinning  it  is  by  adapting  what  turns  out  to  be  an  old 
process  ?]  There  was  no  process  previously  known  by  which  the  same  result 
could  be  produced  as  by  that  invented  by  the  plaintiff;  it  is  the  combined 
process  of  which  he  claims  to  be  the  inventor. 

Cur.  ad.  wit. 


Tindal,  C.  J.,  now  stated  the  opinion  of  the  Court. — In  this  case,  which 
has  been  sent  to  this  Court  by  his  Honor  the  Master  of  the  Rolls,  the  ques- 
tion as  to  the  validity  of  the  patent  has  been  argued  before  us  upon  various 
grounds  of  objection ;  and,  consequently,  a  certificate  in  the  general  terms  of 
the  question,  that  the  patent  does  not  appear  to  us  to  be  valid  in  point  of 
law,  could  not  give  satisfaction  to  the  Court  from  which  the  question < 

(a)  8  Taunt.  375 ;  2  Moo.  424 ;  Holt. 
N.  P.O.  636;  3  Mer.  629. 

(b)  4  Q.  &  A.  541.     See  also  the 
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C.  169;  9D.&R.215. 
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sent.    We,  therefore,  proceed  shortly  to  state  the  grounds  upon  which  our   Common  Pleas, 
opinion  is  formed,  that  the  patent  in  question  is  not  valid  in  point  of  law. 

The  patent  is  taken  out  for  "  a  new  and  improved  machinery  for  preparing 
and  spinning  flax,  hemp,  and  other  fibrous  substances,  by  power ;"  and  the 
invention  is  declared,  in  the  specification,  to  consist  of  "  new  machinery  for 
macerating  flax  and  other  similar  fibrous  substances,  previous  to  drawing  and 
spinning  it ;  and  also  of  improved  machinery  for  spinning  the  same,  after 
having  been  so  prepared." 

Now,  although  the  first  part  of  the  invention  described  in  the  patent,  viz. 
the  new  machinery  for  macerating,  appears  from  the  facts  stated  in  the  case 
to  be  a  proper  subject  for  a  patent,  both  with  regard  to  the  invention  thereof 
being  original,  and  in  all  other  respects,  yet  the  latter  part  of  the  patent,  viz. 
the  improved  machinery  for  spinning  flax,  &c,  does  not,  upon  the  facts  stated 
in  the  case,  and  the  description  of  the  invention  contained  in  the  specification, 
appear  to  us  to  be  a  subject  upon  which  a  patent  can  by  law  be  taken  out. 

The  patentee  in  describing  the  improved  machinery  for  spinning,  which 
constitutes  one  part  of  his  patent,  informs  the  public  "  that  he  places  the 
drawing  rollers  only  two  inches  and  a-half  from  the  retaining  rollers,  and 
that  this  constitutes  the  principal  improvement  in  the  said  spinning  machi- 
nery." And  he  then  proceeds  to  assign  the  reason  and  principle  upon  which 
the  alleged  improvement  rests.  And  in  a  later  part  of  the  specification  (when 
stating  the  extent  of  what  he  claims  as  his  own  invention  in  respect  of  im- 
proved machinery  for  spinning  flax),  he  describes  it  to  be  "  the  wooden  or 
other  trough  for  holding  the  rovings  when  taken  from  the  macerating  vessels, 
and  the  placing  of  the  retaining  rollers,  and  the  drawing  rollers,  nearer  to 
each  other  than  they  had  ever  before  been  placed,  say  within  two  inches  and 
a-half  of  each  other,  for  the  purpose  aforesaid."  So  that,  looking  at  the 
whole  of  the  specification,  it  is  not  the  use  of  the  wooden  or  other  trough 
as  used  by  him  upon  which  he  relies,  as  indeed  it  obviously  could  not  be, 
aa  an  important  invention,  nor  as  the  proper  subject  of  a  patent ;  but  it  is, 
"  the  placing  and  retaining  of  the  respective  rollers  within  two  inches  and 
a-half  from  each  other,"  that  forms  the  real  subject-matter  of  the  patent  for 
the  improved  machinery. 

Now,  whether  a  patent  can  by  law  be  taken  out  for  placing  the  retaining 
rollers  and  the  drawing  rollers  of  a  spinning  machine  (which  machine  was 
known  and  in  use  before)  within  two  inches  and  a-half  of  each  other,  under 
the  circumstances  stated  in  the  case,  is  the  real  question  between  the  parties ; 
and  we  think  it  cannot ;  for  it  appears  from  the  endorsement  upon  the  postea, 
that,  before  the  granting  of  this  patent,  flax  and  other  fibrous  substances  were 
spun  with  machines  by  which  the  reach  was  varied  according  to  the  staple  or 
fibre  of  the  article  to  be  spun,  and  that  that  had  been  a  fundamental  principle 
of  dry  spinning  known  and  used  before  the  granting  of  this  patent ;  and, 
further,  that  the  reach  used  in  cotton  spinning  had  been  less  than  two  inches 
and  a-half;  the  application,  therefore,  of  two  inches  and  a  half  to  the 
spinning  of  flax,  when  in  a  state  of  maceration,  by  which  the  fibre  of  flax 
will  not  hold  together  beyond  two  inches  and  a-half,  does  not  appear  to 
us  to  be  any  new  invention  or  discovery,  but  is  merely  the  application 
of  a  piece  of  machinery  already  known,  and  in  use,  to  the  new  macerated 
state  of  the  flax.  The  fundamental  principle  of  dry  spinning  was,  that 
the  reach  varied  according  to  the  length  of  the  staple  or  fibre  of  the  article 
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CommonPleas.  fixed,  or  connected  with  elides,  so  that  their  distance  might  be  varied  accord- 
ing to  the  length  of  the  fibre  of  the  article  intended  to  be  spun ;  and,  con- 
sequently, there  is  nothing  new  in  applying  the  use  of  a  spinning  machine, 
with  a  reach  of  such  a  degree  of  shortness  as  will  suit  the  continuity  of 
the  roving  of  the  flax  after  it  is  macerated. 

It  is  to  be  remarked  that  the  application  of  moisture  in  spinning  flax,  for 
the  purpose  of  separating  the  fibres  and  reducing  the  length  of  the  staple, 
was  not  new  in  practice,  but  had  been  resorted  under  Horace  Halts  patent, 
though  in  a  different  manner  from  that  employed  upon  this  occasion.  Now, 
suppose  a  patent  to  have  been  first  obtained  for  some  entirely  new  method, 
either  chemical  or  mechanical,  of  reducing  the  fibre  of  flax  to  a  short  staple, 
we  think  that  a  second  patent  could  not  be  taken  out  for  an  improved  mode  of 
machinery  in  spinning  flax,  which  consisted  of  nothing  more  than  the  spinning 
of  the  short  staple  of  flax  by  a  spinning-machme  with  a  reach  of  a  given 
length,  not  less  than  that  already  in  use  for  the  spinning  of  cotton;  the  effect 
of  which  would  be,  to  prevent  the  first  patentee  from  working  his  invention 
with  the  old  machine  at  the  proper  reach.  And  if  a  patent  taken  out  for 
that  object  separately  would  be  invalid,  so  also  a  patent  taken  out  for  an 
invention,  consisting  of  two  distinct  parts,  one  of  which  is  that  precise 
object,  would  be  void  also.  The  answer  given  to  this  objection  on  the 
part  of  the  plaintiff  has  been,  that  the  invention  for  which  the  patent  has  been 
taken  out,  does  not  consist  of  two  distinct  parts,  but  has  but  one  entire  single 
object  only,  namely,  the  object  of  macerating  flax,  and  spinning  that  macerated 
flax  on  a  machine  where  the  rollers  are  retained  at  the  prescribed  distance 
from  each  other.  But  this  appears  to  be  at  variance  with  the  specification 
itself,  which  divides  the  invention  and  the  subject-matter  of  the  patent  into 
two  distinct  parts ;  and  even  if  it  is  to  be  considered  as  one  entire  invention, 
if  part  of  what  is  claimed  is  not  properly  the  subject  of  a  patent,  or  not  new, 
the  whole  must  be  void. 

We  shall,  therefore,  certify  to  his  Honor,  that,  in  our  judgment,  the  patent 
in  question  is  not  valid  in  law. 

Certificate  accordingly. 


Mays. 


Devaux  t>.  Janson. 
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A  policy  of  in-  HPHIS  was  an  action  on  a  policy  of  insuranoe,  dated  27th  August,  1831,  loat 
or  not  lost  at  and  from  Calcutta, "  or  any  port  or  ports,  place  6r  places,  all 
or  any,  and  in  any  succession,  on  the  Coromandel  coast,  to  any  port  or  ports, 
place  or  places  in  Bourbon,  upon  any  kind  of  goods  or  merchandises,  &c,  in 

frSnfany  jlort  **  &°od  ****  or  veft8el  Called  **  Franee^  The  J*"1*  injrared  •8»nrt  **" 
on  the  Coro- 
mandel coast,  against  perils  of  the  sea  and  all  other  perils,  ftc.  The  ship  having  sprang 
a  leak  in  her  outward  voyage  put  into  a  port  on  the  coast  of  C,  and  was  hove  into 
dock  there  for  repair.  During  the  progress  of  the  repairs  the  owner  purchased  a  homeward 
cargo,  which  was  deposited  in  a  warehouse  seven  miles  distant  from  the  dock,  but  was 
otherwise  ready  to  be  shipped.  After  the  completion  of  the  repairs,  the  ship  was  again  da- 
maged by  a  failure  in  the  mechanical  process  used  to  remove  her  from  the  dock,  (her  sides 
being  stove  in  by  cables,  or  columns  of  sand,  used  for  her  support),  whereupon,  an  abandon- 
ment was  decreed,  and  she  was  broken  up : — Held,  first,  that  the  plaintiff's  interest  in  the 
homeward  cargo  was  correctly  described  m  freight ;  secondly,  that  as  such  cargo  was  ready 
to  be  shipped,  and  the  ship  was  ready  to  receive  it,  the  risk  had  attached  at  the  time  of  the 
hvlois;  and.  thirdly,  that  the  loss  was  pccasionedby  one  of  the  perils  insured  against. 
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"  perils  of  the  sets  and  all  other  perils,  losses  and  misfortunes,  that  had  or  Common  Picas 
should  come  to  the  hurt,  detriment  or  damage  of  the  said  goods  and  merchan-  Dkvadx 
dizes,  and  ship,  or  any  part  thereof.'*  And  the  policy  was  declared  to  he,  "  on 
1,000/.  on  the  freight  of  the  said  vessel,  valued  at  1,000/."  The  declaration 
averred  that  the  ship  was  in  good  safety  at  Coringa,  and  "  and  that  divers 
goods  and  merchandizes,  amounting  to  a  full  cargo  of  the  said  ship  or  vessel, 
which  had  heen  bought  procured  and  contracted  for,  for  and  on  account  of 
the  said  persons  so  interested  in  the  subject-matter  of  insurance  as  aforesaid, 
were  at  Coringa  aforesaid,  for  the  purpose  of  being  shipped  and  loaded,  and 
which,  if  it  it  had  not  been  for  the  loss  thereinafter  mentioned,  would  have 
been  shipped  and  loaded  in  and  on  board  of  the  said  ship  or  vessel,  to  be  car- 
ried and  conveyed  therein  on  the  said  voyage  in  the  said  policy  of  insurance 
mentioned,  to  wit,  from  the  Coromandel  coast  to  Bourbon  aforesaid  ;"  and  the 
declaration  then  proceeded  to  aver,  "  that  whilst  the  said  ship  was  at  Coringa 
aforesaid,  and  during  the  continuance  of  the  said  risk  in  the  said  policy  men- 
tioned, the  said  ship  or  vessel  was  broken,  damaged  and  destroyed  and  ren- 
dered wholly  incapable  of  pursuing  the  said  voyage,  by  certain  perils,  which 
the  said  assured  by  the  said  policy  did  take  upon  themselves,  to  wit,  by  the 
accidental  breaking  and  giving  way  of  the  tackle  and  supports  whereby  the 
said  ship  or  vessel  was  supported,  in  being  moved  from  a  certain  dock ;  in 
consequence  of  which  breaking  and  giving  way,  the  said  ship  or  vessel  struck 
violently  against  the  sand,  and  was  bilged,  broken,  destroyed,  damaged  and 
rendered  incapable  of  pursuing  the  said  voyage,  and  the  said  ship  or  vessel, 
and  the  freight,  and  all  benefit,  profit  and  advantage,  that  the  said  persons  so 
interested  as  aforesaid  would  otherwise  have  derived  and  acquired  from  the 
employment  of  the  said  ship  or  vessel  in  the  carrying  of  the  said  goods  and 
merchandizes  on  the  said  voyage,  and  the  means  of  carrying  and  conveying 
the  same  were,  by  the  means  aforesaid,  wholly  lost. 

Hie  defendant,  by  his  second  plea,  denied  "  that  at  the  time  of  the  loss  in 
the  declaration  mentioned,  the  risk  in  the  said  policy  mentioned  had  com- 
menced, or  the  said  writing  or  policy  of  assurance  had  attached ;"  upon  which 
issue  was  joined. 

By  the  third  plea,  he  alleged  "  that  the  ship  was  not,  at  the  time  of  the 
commencement  of  the  risk  insured  against  by  the  said  policy,  seaworthy;  upon 
which  also  issue  was  joined 

By  the /outfit  plea,  he  traversed  the  allegation,  "  that  the  ship  was  broken, 
damaged,  and  destroyed,  and  rendered  incapable  of  pursuing  the  voyage  by 
any  perils  which  the  said  assured  by  the  said  policy  did  take  upon  them* 
selves ;"  and, 

By  the  fifth  plea,  he  traversed  "  that  the  ship  was  at  any  time  after  the 
making  of  the  policy  and  before  the  loss,  in  good  safety  at  any  port  or  place 
on  the  Coromandel  coast,  in  the  said  policy  mentioned,"  on  each  of  which  tra- 
verses respectively  issue  was  taken. 

A  verdict  was  found  for  the  plaintiff,  damages  200/.,  subject  to  the  opinion  ' 
of  the  Court  upon  the  following  Case ;  and  it  was  agreed  that,  upon  matters 
of  fact  in  the  case,  the  Court  should  be  at  liberty  to  draw  the  same  conclusion 
as  in  their  judgment  ought  to  be  drawn  by  a  jury : — 

The  ship,  La  France,  mentioned  in  the  policy,  sailed  from  Havre  in  the 
early  part  of  December,  1830,  upon  a  voyage  to  and  in  the  Indian  Ocean,  un- 
der the  direction  of  JUT,  Samoise,  as  supercargo  and  general  agent  of  the  owner, 
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Previous  to  her  sailing  she  was  carefully  surveyed  by  competent  persons,  and 
reported  to  be  perfectly  staunch  and  seaworthy.     She  soon  met  wkh  very 
rough  weather,  in  consequence  of  which  she  sprang  a  leak.     About  the  end  of 
March,  1831,  she  arrived  at  Bourbon,  where  she  was  surveyed  by  a  commis- 
sion out  of  the  Admiralty  Court  of  St.  Denis,  in  that  island.     It  appeared  that 
the  leak  had  been  caused  by  a  bolt  becoming  loose  between  the  ribs  on  die 
starboard  side  on  the  lower  floors.     Under  the  authority  of  the  Admiralty 
Court  she  underwent  a  temporary  repair,  the  completion  of  the  repairs  being 
postponed  until  the  arrival  of  the  ship  in  India,  in  consequence  of  there  being 
no  convenience  at  Bourbon  for  getting  at  the  botton  of  the  ship,  and  it  being 
impossible  to  do  the  repairs  necessary  to  stop  the  leak  whilst  she  lay  in  the 
roadstead.    The  Court,  therefore,  declared  that  it  was  necessary  to  take  the 
vessel  to  India,  in  order  that  she  might  there  be  hove  down,  and  the  leak  be 
repaired  on  the  outside ;  and  they  authorized  the  captain  to  proceed  to  India  for 
that  purpose.   About  the  1 8th  or  20th  of  April,  1831,  she  left  Bourbon,  and  it 
was  sworn  by  the  supercargo,  who  was  on  board,  that  the  leak  was  much  di- 
minished by  the  temporary  repair  at  Bourbon.     On  passing  near  Ceylon  the 
vessel  struck  violently  two  or  three  times  upon  a  bank  off  Point  Pidre,  on  the 
24th  of  May,  1831.     She  arrived  at  Coringa,  a  small  English  port  and  station 
on  the  coast  of  Coromandel,  in  India,  on  the  6th  of  June,  1831,  and  having 
been  unballasted,  was  surveyed  under  the  authority  of  the  local  tribunals, 
agreeably  to  the  French  law.    The  surveyors  reported  as  the  fact  was,  that 
the  leak,  which  the  captain  had  been  authorised  by  the  Marine  Court  of  5/. 
Denis  to  come  to  one  of  the  ports  in  India  to  repair,  still  existed,  and  that  it 
proceeded  from  the  lower  floors,  although  the  vessel  was  entirely  unballasted ; 
in  consequence  whereof  they  authorized  the  captain  to  take  his  ship  up  the 
river,  and  thence  into  a  dock,  as  is  customary  in  that  country,  in  order  to  repair 
the  damages  the  ship  might  have  sustained,  which  could  not  be  ascertained 
until  the  ship  was  put  into  a  dry  dock.     She  was  accordingly  taken  up  the 
river,  and  it  was  necessary  to  lodge  her  in  a  dock  where  her  bottom  could  be 
worked  upon.    The  usual  and  proper  mode  of  taking  a  vessel  into  dock  for  re- 
pair, and  out  again,  at  Coringa,  and  which  was  pursued  on  the  present  occa- 
sion, is  as  as  follows  : — It  is  necessary  to  make  an  excavation  in  the  dock,  as, 
in  consequence  of  its  being  seldom  used,  the  sea  is  allowed  to  flow  into  it, 
whereby  a  deposit  of  soft  mud  is  formed  ;  when  the  excavation  has  been  made, 
and  the  hard  bed  of  sand  at  the  bottom  of  the  dock  arrived  at,  the  ship  is 
hauled  head  foremost  into  the  open  space  thus  afforded ;  two  lines  of  bamboo 
stakes  are  then  driven  into  the  mud  across  the  entrance  of  the  dock,  the  space 
between  the  two  rows  of  stakes  being  filled  up  with  earth  thrown  out  of  the 
dock,  which  is  thus  closed  from  me  sea,  although  a  quantity  of  water  still  re- 
mains at  the  bottom  ;  the  natives  again  throw  in  the  soft  mad  and  soil,  which 
has  the  effect  of  raising  the  ship,  and  then  the  water  which  has  remained  when 
the  dock  is  closed,  is  baled  out  of  the  dock  into  the  sea ;  piles  are  then  driven  into 
the  mud  on  each  side  of  the  vessel,  and,  being  driven  down  to  the  hard  bottom 
of  the  sand,  they  form  a  good  support  for  the  vessel.    The  mud  is  then  cleared 
sufficiently  to  admit  of  the  vessel  being  inspected  and  repaired.     When  the 
vessel  has  been  repaired,  she  is  brought  again  into  water  in  the  following  manner : 
four  thick  columns  of  earth  are  formed  under  the  vessel ;  they  are  each  bound 
round  with  a  coil  of  cable  made  of  cocoa-nut  fibre,  and  then  the  piles  being  re- 
moved the  vessel  rests  on  these  columns  so  bound ;  the  water  is  then  again  let 
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into  the  dock  by  re-opening  the  entrance;  the  cables  are  uncoiled  by  degrees,   Cmmm Pleas. 
the  vessel  is  gradually  let  into  the  water,  and  she  is  then  floated  out. 

What  was  necessary  to  be  done  to  raise  and  place  the  La  France  in  the  dry 
dock  in  a  state  for  repair  in  the  manner  before  described,  was  all  completed 
about  the  third  or  fourth  of  August,  and  the  vessel  was  then  lying  in  the  dry 
dock,  open  to  inspection  of  her  bottom.  Immediately  afterwards  the  repairs 
were  commenced. 

About  two  days  after  she  had  entered  the  river,  viz.,  on  the  22nd  of  June, 
Samoise  had  commenced  the  purchase  of  the  ship's  return  cargo  for  Bourbon, 
and  before  the  completion  of  the  repairs  he  had  purchased  the  whole.  It  con- 
sisted of  rice,  buffalo  horns  and  hides,  and  it  was  safely  deposited  in  certain 
warehouses  at  Jaggemack/oeran,  which  is  distant  seven  miles  from  Coringa. 
Hie  purchases  were  made  on  account  of  a  person  mentioned  in  the  declaration 
as  interested,  who  was  the  owner  of  the  ship. 

It  was  sworn  by  the  supercargo,  who  was  at  Coringa  at  the  time,  that 
on  the  14th  of  August,  the  ship  was  quite  ready  for  sea,  and  might  have 
been  got  afloat  in  a  couple  of  hours ;  and  it  was  reported  by  the  surveyors 
who  made  a  survey  on  the  14th  of  August,  that  those  repairs  had  been 
properly  executed,  and  that  the  ship  was  in  a  fit  condition  to  go  to  sea. 
But,  in  a  petition  presented  by  Cmsar  Dejofy,  the  master  of  the  ship,  on  the 
17th  August,  1831,  to  the  President  of  the  Tribunal  of  Commerce,  he  stated 
that  on  the  14th  August,  the  repairs,  on  account  of  which  the  ship  had  entered 
the  river  Coringa,  and  gone  into  dock,  being  on  the  point  of  conclusion,  the 
workmen  charged  with  putting  the  ship  in  order,  to  get  her  out  of  dock  made 
their  preparations.  On  the  last-mentioned  day,  preparations  were  actually 
made  for  putting  the  vessel  in  readiness  to  go  out  of  the  dock,  and  four  cables 
were  placed  and  raised  in  a  spiral  form,  the  interior  of  which  was  full  of  a 
clayish  mould,  viz.,  two  forward,  a  little  abaft  the  fore  channels,  and  two 
astern,  on  the  starboard  and  larboard  sides,  and  about  ten  feet  afore  the  mizen 
mast.  The  workmen  then  began  to  remove  the  sand  which  was  under  the  vessel 
and  which  consolidated  the  shores  upon  which  the  ship  was  still  resting.  As 
the  work  was  going  on  progressively,  it  was  perceived  that  the  starboard  fore 
cable  more  especially  was  straining  the  vessel;  and  immediately  the  captain 
communicated  it  to  the  harbour  master,  who  assured  him  it  was  of  no  mo- 
ment. At  last,  while  the  work  was  going  on,  at  two  o'clock  in  the  afternoon 
of  the  15th  August,  the  evil  increasing  in  the  captain's  judgment,  he  went  mi 
board  the  ship,  accompanied  by  his  mate  and  the  ship's  carpenter,  to  see  whe- 
ther any  thing  had  given  way.  He  then  found  that  two  ribs  at  the  fastening  of 
the  starboard  fore  cable  had  broken  already.  He  immediately  wrote  to  the  cap- 
tain of  the  port  of  Coringa,  entrusted  with  the  repairs  of  the  vessel,  to  come  to 
the  spot  without  loss  of  time,  in  order  to  remedy  the  damage,  if  it  were  possible. 
He  consulted  with  the  harbour  master,  and  it  was  decided  by  them,  that,  as  the 
vessel  could  not  remain  in  the  position  in  which  she  was,  it  was  indispensable 
to  lower  her  entirely,  by  removing  the  shores  from  under  the  keel.  The  next 
day,  the  16th  August,  this  was  done;  but,  during  that  operation,  the  two  stem 
cables  and  the  larboard  fore  cable  were  forcing  in  the  ribs  and  thick  stuff,  al- 
though they  had  been  pillared  the  evening  before  against  the  barlings 
of  the  hold  and  between  decks.  The  stauncheons  of  the  kelsons  having  all 
fallen  from  the  force  of  the  lower  masts  upon  the  keel,  the  garboard  streak  gave 
way  nearly  from  end  to  end,  and  when,  at  last,  the  ship  was  no  longer  upon 
the  shores,  she  sank  into  a  muddy  sand,  when  it  was  found  imnottihl*  tn  ~_ 
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Common  Pleas.  At  the  time  of  her  sustaining  the  injury,  the  depth  of  water  in  the  dock  was 
about  four  feet. 

A  survey  was  made  of  the  fresh  injuries  she  had  sustained  on  the  30th 
August ;  it  appeared  that  the  cost  of  the  repairs  would  amount  to  considerably 
more  than  the  worth  of  the  vessel ;  that  no  money  upon  bottomry  or  otherwise 
could  be  borrowed  for  the  purpose  of  executing  these  repairs ;  and  that  eight 
months'  time  would  be  required  to  procure  the  necessary  materials  for  the  re- 
pair from  other  places. 

On  the  31st  August  the  President  of  the  Tribunal  du  Premier  Instance  at 
Janson,  a  French  factory,  situate  about  three  miles  from  Coringa,  directed 
an  abandonment  of  the  vessel,  and  that  such  abandonment  was  necessary. 
She  was  then  broken  up  and  sold. 

The  cargo  which  had  been  purchased  for  the  La  France  was  shipped  on 
board  an  English  vessel,  and  by  her  conveyed  to  Bourbon,  and  above  6,000 
rupees  were  paid  to  the  captain  of  that  ship  for  the  freight  thereof. 

Wilde,  Serjt.  (with  Made,  Q.  C,  and  Barstow)  for  the  plaintiff.— -The  de- 
fendant relies  upon  two  principal  objections  against  the  plaintiff's  right  to  re- 
cover in  this  case;  first,  that  the  policy  on  freight  never  attached,  and 
secondly,  that  even  if  it  had  attached  there  was  no  loss  by  any  of  the  perils 
insured  against  by  the  policy  (a). 

The  first  objection  raises  two  distinct  questions;  first,  whether  the  word 
freight  in  the  policy  is  sufficient  to  cover  the  plaintiff's  interest ;  and,  secondly, 
whether  that  interest  had  commenced  at  the  time  of  the  loss.  As  to  the  first 
of  these  questions,  the  goods  that  were  to  form  the  homeward  cargo  were 
purchased  by  Samoise  on  behalf  of  the  plaintiff  as  shipowner,  and  the  case  of 
Flint  v.  Flemyng  (b),  has  expressly  decided  that  under  the  term  freight  may 
be  insured  the  benefit  which  a  ship  owner  would  derive  from  carrying  his  own 
goods  in  his  own  vessel. 

The  next  question  is,  whether  the  interest  of  the  plaintiff  had  commenced 
and  the  policy  attached  at  the  time  of  the  loss.  The  principle  dedueiUe  from 
all  the  cases  is,  that  where  a  contract  has  been  entered  into  for  the  shipment 
of  goods,  and  such  goods  are  ready  to  be  put  on  board,  and  the  ship  is  in  a 
state  to  receive  them,  if  the  owner  is  prevented  from  carrying  freight  by  reason 
of  one  of  the  perils  insured  against,  this  is  a  loss  within  the  terms  of  the  policy. 
Montgomery    v.  Eggington  (c)  /    Thompson  v.  Taylor    (d) ;  Homcastle    v. 


(a)  Another  question  was  raised  by 
the  issue  on  the  third  plea,  viz. :— As  to 
whether  the  ship  was  seaworthy  at  the 
time  of  the  inception  of  the  risk  ;  but 
as  the  point  was  abandoned  by  the  de- 
fendant's counsel,  the  argument  is  not 
reported;  the  following  authorities, 
however,  were  cited  by  Wilde,  Serjt., 
for  the  plaintiff. — Parmeter  v.  Cousins, 
2  Camp.  235;  Bell  v.  Bell,  2  Camp. 
475;  Annen  v.  Woodman,  3  Taunt. 
299;  Smith  v.  Surridge,  4  Esp.  25; 
Forbes  v.  Wilson,  and  Hibbert  v.  Mar* 
tin,  1  Park  Ins.  344. 

(6)  1  B.  and  Ad.  45. 

M  3  T.  R.  362 ;  where  it  was 
held  that  the  assured  upon  a  valued 
policy  on  freight  is   entitled  to  re- 


cover the  whole  amount,  though  part 
of  the  goods  only  were  on  board  at 
the  time  the  ship  was  lost,the  rest  being 
ready  to  be  shipped. 

In  an  American  case  upon  a  policy  on 
freight  from  New  Fork  to  Wilmington, 
and  thence  to  Barbadoes,  the  assured 
had  bought  a  cargo  of  staves,  which 
were  to  be  taken  on  board  at  WUmvno- 
ton  had  not  the  vessel  been  lost  on  the 
way  thither;— Mr.  J.  WarUngton  held 
that  the  interest  in  the  whsle  freight 
commenced  at  the  time  of  the  vessel's 
sailing  from  New  York.  Heart  v.  Dela- 
ware Insurance  Company,  Manh.  Int.  by 
Condy,281,  n;  Wharton's  Digest,  337, 
No.  186;  1  Phillips  on  Insurance,  133. 

00  6T,R.478; 


EASTER  TERM,  1830.  87 

Suart  (e)  ;  Forbes  v.  Aspbtall  (/);  Truscott  v.  Christie  {g);  Parke  v,  Heb-  Common  Plea, 
son  (h) ;  Davidson  v.  Willasey  (t) ;   Wane  v.  Miller  (*)  /  Camden  v.  (%»       dI^Tux 
fcy  (/)  ;  Williamson  v.  /ages  (m).  v. 

The  second  objection  is,  that  the  loss  was  not  occasioned  by  any  of  the  perils  jANI0N- 
insured  against.  The  words  of  the  policy  are  sufficiently  large  to  compre- 
hend the  cause  of  the  loss  in  this  case,  which  was  not  occasioned  by  negli- 
gence or  unseaworthiness,  but  by  a  failure  of  the  mechanical  means  employed 
to  get  the  vessel  out  of  the  dock;  and  in  similar  cases  such  a  loss  has  been 
held  to  be  covered  by  the  general  words  of  the  policy,  as  where  the  loss  was 
occasioned  by  the  not  casting  off  a  rope,  Hodgson  v.  Malcolm  (*),  or  by  the 
breaking  of  a  rope,  Bishop  v.  Pentland  (o),  or  by  the  vessel's  taking  the 
ground  at  the  fall  of  the  tide  and  bilging,  CamUhers  v.  Sydebotham  (p), 
Fletcher  v.  IngUe  (q) ;  or  by  her  being  thrown  on  her  side  by  the  wind, 
Phillips  v.  Barber  (r) ;  or  by  a  fire  occasioned  by  the  negligence  of  the  crew, 
Busk  v.  the  Royal  Exchange  Ass.  Co.  (s)  ;  or  by  a  peril  of  the  sea,  though 
the  remote  cause  was  the  negligence  of  the  crew,  Walker  v.  Maitland  (t)  ;  or 
by  the  ship's  being  fired  into  by  mistake,  CuUen  v.  Butler  (a). 

Sir  W.  W.  Follettt  Q.C.,  (with  Jt.  V.  Richards)  for  the  defendant.— First,  if 
Court  considers  themselves  bound  by  Flint  v.  Flemyng,  it  is  certainly  impos- 
sible to  distinguish  that  case  from  the  present;  but  if  that  case  is  law  it  places 
the  underwriter  almost  entirely  at  the  mercy  of  the  shipowner. 

Secondly,  the  policy  would  not  attach  unless  the  shipowner  were  in  a 
situation  to  maintain  an  action  against  the  owner  of  the  goods  for  not  shipping 
them ;  and  such  an  action  would  not  be  maintainable  in  this  case,  for  the  vessel 
was  not  in  fact  in  a  condition  to  receive  the  goods.    In  Tonge  v.  Watts  (v)  it 

7  East,  400.  ship  Olive  Branch  let  her  by  char 

13  East,  323.  ter  party  for  a  voyage   from   Bour> 

2  B.  &  B.  320 :  5  Moo.  33.  deaux  to  New  York,  Buenos  Ayres,  and 

CiL  2  B.  &  B.  326 ;  5  Moo.  41.  back  to  Europe,  for  the  entire  sum  of 

i)  1  M.  &  S.  313.      In  this  case  18,000  dollars.  The  ship  had  arrived  at 

a  ship  was  chartered  from  Liverpool  New  Fork  in  the  prosecution  of  the 

to  Jamaica,  there  to  take  on  board  voyage,  where  she  was  detained  by  an 

a  full  cargo  for  Liverpool  at  the  cur-  embargo,  after  her  cargo  had  been  dis- 

rent  rate  of  feight,  to  be  paid  at  one  charged,  and   before   the   cargo    for 

month  from  the  discharge  of  her  cargo  Buenos  Agree  was  put  on  board.    C.  J. 

at  Liverpool;  the  shipowners  effected  a  Kent,  in  giving  the  judgment  of  the 

valued  policy  on  the  freight  at  and  from  Court,  said, "  the  risk  had  attached  on  the 

Jamaica  to  her  port  of  discharge  in  the  whole  freight.   The  charter  party  gave 

United  Kingdom.    The  ship  arrived  at  an  entirety  to  the  contract  of  freight." 

Jamaica,  and  after  taking  on  board  one  Livingston  v.  Colonial  Insurance  Com-' 

half  of  her  cargo  was  lost  by  storm,  the  pang,  3  Johns.  R.  49 ;  1  Phil.  Ins.  135, 
remainder  of  her  cargo  beina  on  shore,         (k)  4  B.  &C.  538;  7  D.  &  R.  1. 


(k)4] 


and  ready  to  be  shipped;  ana  the  court  (/}  1  W.  Bl.  417. 

held  that  the  assured  were  entitled  to  (»)  l  Mo°-  &  Rob.  88 ;  8  Bing.  81  n. 

recover  as  for  a  total  loss.    The  Su-  (n)  2  N.  R.  336. 

preme  Court  in  New  York  has  recog-  (o)  7  B.St C.  219;  1  M.  &  R.49. 

nized  the  principle  which    governed  (p)  4  M.  &  S.  77. 

this  case,  namely,  that  the  owner  of  (q)  2  B.  &  A.  315. 

a  ship  being  a  charter  party,  by  which  M  5  B.  &  A.  161. 

a  freight  is  secured,  has  an  insurable  is)  2  B.  &  A,  73. 

interest  as  soon  as  he  has  done  some-  (0  5  B.  &  A.  171. 

thing  under  the  charter  party,  and  is  (u)  5  M.  &  S.  461 ;  4  Camp.  289. 

ready    to  proceed    in   the   execution  (y)  2  Stra.  1251. 

of  it  on  his  part.   The  owner  of  the 
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Common  Pleas,  was  held  that  the  goods  must  be  actually  on  board  before  the  assured'*  right 
iJ^ux       to  freight  would  commence  ;  that  case  has  never  been  overruled,  and  at  any 
»•  rate  it  is  clearly  necessary  that  both  the  ship  should  be  ready  to  receive  the 

J  anson.  goods  and  the  goods  ready  to  be  put  onboard ;  but  neither  of  these  facts  ex- 
isted in  this  case ;  the  ship,  as  before  stated,  not  being  in  a  situation  to  receive 
the  goods,  and  the  goods,  which  were  ordered  while  she  lay  in  the  dock,  being 
in  fact  seven  miles  off  when  the  loss  occurred.  The  authority  of  Montgomery 
v.  Egginton  (which  seems  opposed  to  Tongev.  Watts,)  was  a  good  deal  shaken 
by  Lord  Ellenbarough  in  Forbes  v.  Aspinall,  where  his  Lordship  intimates  (*>) 
that  if  the  former  case  is  to  be  supported  it  must  be  on  the  ground  that  "  a  full 
cargo  was  ready  to  be  laden,  and  the  ship  in  a  state  to  receive  it,  and  nothing  but 
the  perils  insured  against  did,  or  (as  appears)  could  prevent  its  being  received." 
In  Forbes  v.  Aspinall,  his  Lordship  observed,  "it  was  uncertain  whether  any  ad- 
ditional cargo  could  have  been  ever  procured,  and  the  outward  cargo  must  also 
have  been  discharged  before  the  homeward  cargo  could  have  been  completed;  so 
that  the  ship  was  not  even  in  a  condition  to  receive  her  homeward  cargo,  if  the 
cargo  had  been  ready,  which  it  never  was,  to  have  been  put  on  board."  In 
this  case  also  the  ship  had  not  in  fact  completed  her  outward  voyage ;  she  was 
in  a  course  of  repair,  and  she  put  into  Coringa  for  that  purpose,  and  not  to  re- 
ceive a  homeward  cargo.  A  vessel  under  repair  clearly  cannot  be  considered 
as  lying  in  port  in  a  state  fit  for  sea,  as  was  stated  by  Tindal,  C.  J.,  in  Palmer 
v.  Marshall  (x)  ;  the  same  doctrine  is  recognised  in  Williamson  v.  Innes. — 
[Vaugftan,  J. — Is  that  case  reconcileable  with  Truscott  v.  Christie?]  If 
not,  it  is  submitted  that  the  last  mentioned  case  is  not  law.  The  authority  of 
Horncastle  v.  Suart  also  was  doubted  by  Lord  EUenborough  in  Forbes  v. 
Cowie  (y),  which  is  an  authority  in  favour  of  the  defendant  on  this  point,  as 
are  also  Sellar  v.  M*  Vicar  (?)  and  Curling  v.  Long  (a).  The  cases  relied  on 
by  the  other  side  are  all  distinguishable  from  the  present. 

Thirdly,  the  cause  of  the  loss  was  not  a  peril  ejusdem  generis  with  those  in- 
sured against ;  "all  other  perils"  must  mean  perils  of  the  like  nature  as 
perils  of  the  sea  ;  the  loss  here  was  occasioned  by  the  inefficiency  of  the  means 
resorted  to  to  remove  her  from  the  dock.  The  case  bears  a  close  resemblance  to 
Thompson  v.  Whilmore  (b),  where  a  ship  hove  down  on  a  beach  within  the 
tideway  to  repair  was  thereby  bilged  and  damaged,  and  it  was  held  not  to  be 
a  loss  by  the  perils  of  the  sea.  In  this  case  neither  the  winds  or  waves  were 
agents  in  the  destruction  of  the  vessel.  Cur.  ad.  volt. 

Tindal,  C.  J.,  now  delivered  judgment.  After  stating  the  pleadings  (as 
ante,  pp.  82,  SJ,  his  Lordship  proceeded : — 

Such  being  the  state  of  the  pleadings,  two  main  and  principal  objections 
against  the  plaintiff's  right  to  recover  any  loss  on  this  policy  have  been  raised 
and  argued  before  us,  viz, :— First,  that  under  the  facts  stated  in  this  special 
case,  the  policy  on  the  freight  never  attached  ;  and,  secondly,  that  supposing 
the  policy  to  have  attached,  there  was  no  loss  within  the  policy  by  any  of  the 
perils  therein  insured  against. 

The  first  objection  involves  two  distinct  and  separate  heads  of  consideration ; 

(w)  13  East.  331.  (z)  1  N.  R.  23. 

(*)  8  Bing.  79 ;  1  Mo.  &  S.  1 61 ,  163.  (*,)  I  B.  &  P.  634. 

(y)  1  Camp.  520.  (b)  3  Taunt.  227. 
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First,  whether  the  interest  of  the  assured  in  the  subject  matter  of  insurance  is  CmmmPtou. 
properly  described  in  the  policy  as  freight;  and  secondly,  if  such  description       Dvvaux 
is  sufficient  in  the  policy,  then,  whether  the  interest  of  the  assured  in  the  "* 

J  ANSON 

subject  matter  of  the  insurance  had  commenced  before  the  loss  happened. 

But  we  consider  the  first  question  to  be  set  at  rest  by  the  decision  of 
the  Court  of  King's  Bench,  in  Flint  v.  Flemyng  (c),  and  hold  it  to  be  now 
established  law  that  the  assured  under  an  assurance  upon  freight  may  recover 
the  profits  expected  to  be  made  by  currying  their  own  goods  in  thtir  ship 
upon  the  voyage  insured. 

The  second  head  of  inquiry  may  be  subject  to  some  degree  of  doubt  and 
difficulty  ;  but,  upon  the  whole,  we  concur  in  opinion,  that  under  the  circum- 
stances stated  in  the  case,  the  interest  of  the  assured  had  commenced  and  the 
policy  had  attached  at  the  time  the  loss  took  place. 

The  argument  which  has  been  mainly  relied  upon,  on  the  part  of  the  under- 
writers, is  this : — That,  in  order  to  enable  the  assured  to  recover  a  loss  upon  a 
policy  on  freight,  there  must  be  a  cargo  either  actually  put  on  board,  or  ready 
to  be  put  on  board  under  a  contract  for  that  purpose ;  and,  in  the  latter  event, 
the  ship  must  also  be  ready  to  receive  the  cargo ;  and  in  this  cas^  it  is  contended 
by  the  underwriters,  that  by  reason  of  the  loss  of  the  ship  before  she  was  out 
of  dock,  and  actually  afloat,  she  was  never  in  a  condition  or  ready  to  receive 
the  goods  on  board ;  the  defendant  relying  on  the  expression  used  by  Lord 
EUenborough,  in  giving  the  judgment  of  the  Court  of  King9 9  Bench,  in  Forbes 
v.  Aspinall  (rf),  that  in  order  to  recover  on  a  policy  on  freight,  a  full  cargo 
must  be  ready  to  be  shipped,  and  the  ship  must  be  in  a  condition  to  receive  the 
cargo.  Hie  proposition  that  the  ship  must  be  ready  to  receive  her  cargo, 
had,  in  that  case,  an  immediate  bearing  and  application  to  the  facts  then  be- 
fore the  Court,  for  the  policy  was  on  freight  upon  the  homeward  voyage,  and 
the  homeward  cargo,  and  the  whole  of  the  outward  cargo  had  not  been  bar- 
tered at  the  time  of  the  loss,  part  of  it  being  still  on  board,  so  that  it  was  im- 
possible, under  those  circumstances,  that  the  homeward  cargo  could  be  received 
on  board  the  ship  at  the  time  of  her  loss.  In  that  case,  therefore,  the  loading 
of  the  homeward  cargo  on  board,  upon  which  depended  the  attaching  of  the 
policy  and  the  commencement  of  the  right  of  the  assured  to  the  freight,  was 
not  prevented  by  any  of  the  perils  insured  against  by  the  policy,  as  the  proxi- 
mate and  immediate  cause  of  such  prevention,  but  by  a  cause  altogether  with- 
out the  risks  included  in  the  policy,  namely,  by  the  inability  of  the  ship  to  receive 
the  cargo  on  board ;  whereas,  in  the  case  now  before  us,  it  appears  that  the  ship 
was,  on  the  14th  of  August,  quite  ready  to  go  to  sea,  and  to  receive  the  cargo 
on  board,  that  nothin  remained  to  prevent  her  sailing  but  the  getting  her  out  of 
dock,  and  that  the  loss  of  the  ship  and  consequent  inability  to  receive  the  cargo 
was  occasioned  solely  by  the  endeavour  to  get  her  out  of  the  dock  and  afloat  in 
the  river.  If,  therefore,  the  loss  of  the  ship  in  this  case  was  occasioned  by  any  of 
the  perils  within  the  meaning  of  the  policy  the  case  is  distinguishable  from  that 
of  Forbes  v.  Aspinall  in  this,  that  the  immediate  cause  of  prevention  of  taking 
the  goods  on  board  was  not  occasioned  by  the  inability  of  the  ship  to  receive 
the  cargo,  but  by  the  ship  being  disabled  to  receive  the  cargo  by  one  of  the 
perils  insured  against.  For,  so  far  as  relates  to  the  cargo,  we  think  it  must  be 
considered  as  in  a  sufficient  state  of  readiness  to  be  put  on  board ;  it  was  pur- 

(c)  1  B.  &  Ad.  45.  (d)  13  Ea.  323.  — 
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chased  by  the  assured  for  the  express  purpose  of  the  adventure  mentioned  in 
the  policy  ;  it  was  comparatively  useless  for  any  other  purpose,  and  the  whole 
of  the  purchase  was  completed  before  the  repairs  were  finished,  and  although 
it  had  been  deposited  in  warehouses  at  seven  miles  distance,  yet  it  was  depo- 
sited there  for  the  purpose  of  being  put  on  board ;  and  it  is  impracticable,  as 
it  appears  to  us,  to  lay  down  any  precise  rule  as  to  the  distance  within  which 
the  cargo  must  be  from  the  ship  at  the  time  of  the  loss,  whether  close  to  it, 
upon  the  quay,  as  in  the  case  of  Flint  v.  Flemyng,  or  at  a  more  considerable 
distance,  as  in  the  present  case.  All  that  it  seems  necessary  to  determine  with 
respect  to  the  cargo  being,  that  it  must  have  become  the  property  of  the 
parties  insured,  by  a  contract  made  with  a  view  to  its  being  sent  on  board,  and 
actually  in  a  state  of  readiness,  (reference  being  had  to  the  nature  and  descrip- 
tion of  the  voyage  insured),  to  be  put  on  board  when  the  ship  arrives  at  the  place 
of  deposit. 

The  point  remaining  to  be  considered  is,  whether  the  loss  was  occasioned  by 
any  of  the  perils  insured  against  by  the  policy.  It  is  to  be  observed  the  words 
in  the  policy  are  very  large ;  the  policy  not  only  enumerates  "  perils  of  the 
sea,"  but  "  all  other  perils,  losses,  and  misfortunes,  that  had  or  should  come  to 
the  hurt,  detriment,  or  damage  of  the  subject  matter  of  insurance."  And  the 
cases  cited  and  relied  upon  by  the  plaintiff.  Comakers  v.  Sydebotham,  Fletcher 
v.  Inglis,  and  PhUUpe  v.  Barber,  ex*  sufficient  authority  to  show  that  a  loss  oc- 
casioned by  the  endeavour  to  get  the  vessel  afloat  from  the  dock,  in  which  she 
had  just  been  repaired,  was  a  loss  within  the  policy.  Indeed  the  difficulty 
which  has  arisen  upon  this  point  in  former  cases,  has  rather  turned  upon  the 
question,  whether  such  a  loss  was  properly  described  in  the  declaration  as  a  loss 
by  perils  of  the  sea,  than  upon  any  doubt  as  to  its  falling  within  the  general 
terms  of  the  policy  ;  and  in  th$  present  case  that  difficulty  is  avoided  by  the 
mode  in  which  the  loss  is  described  in  the  declaration. 

We  do  not  feel  ourselves  called  upon  to  enter  into  the  question  of  sea-wor- 
thiness, under  the  third  issue ;  or  of  the  safety  of  the  ship  under  the  fifth ;  be- 
cause the  objection  of  the  want  of  sea- worthiness  h«9  been  virtually,  and  we 
think  properly,  upon  the  facts  stated  in  the  case,  abandoned  in  the  course  of 
the  argument;  and  as  to  the  fifth  issue,  no  point  was  made  before  us  :  but  we 
think,  upon  the  two  main  points  which  have  been  argued  oetore  us,  the 
plaintiff  is  entitled  to  our  judgment,  and  direct  the  verdict  to  be  entered  ac, 
cordingly. 

Judgment  for  the  plaintiff,  (e) 


(e)  This  case  was  argued  last  Hilary  Term 
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Wilmshubst  and  another  t;.  Bowkbr  and  another. 

(JA8E,  with  a  count  in  Trover  for  six  hundred  quarters  of  wheat.  .  The  defendant* 

Plea  to  that  count  that  the  wheat  therein-mentioned  was  wheat  which,  wheatkTthe 
before  the  time  of  the  supposed  grievances  in  that  count  mentioned,  to  wit,  on  plaintiffs, 
the  25th  October',  1836,  the  plaintiffs  had  bargained  to  buy  of  the  defendants,  *hj*  w"  *°d 
and  the  defendants  had  bargained  to  sell  to  the  plaintiffs,  at  and  for  a  certain  forwarded  to 
price  in  that  behalf  agreed,  to  wit,  for  the  price  of  51*.  per  quarter,  on  board,  them» and  bJ 
upon  certain  terms  and  conditions  for  the  payment  thereof,  to  wit,  that  the  pay-  gjetiie  puin- 
ment  thereof  should  be  made  by  a  banker's  draft  on  London,  at  two  months'  tiffs,  upon  re- 
date,  to  be  remitted  by  the  plaintiffs  to  the  defendants  upon  receipt  by  the  {jjJj£c?J2d 
plaintiffs  of  the  invoice  and  bill  of  lading ;  that  afterwards,  and  before  the  bill  of  lading, 
time  of  the  supposed  grievances,  in  the  second  count  mentioned,  to  wit,  on  were  *?  t!£nV 
the  27th  October,  in  the  year  aforesaid,  the  defendants,  in  pursuance  of  the  draft  to  the 
said  bargain,  shipped  the  said  wheat  in  and  on  board  of  a  certain  ship  or  defendants  for 
▼easel  called  the  Ramsgate,  of  which  one  WxUiam  Lightowler  was  the  master  ^/whatwas 
and  commander,  to  be  conveyed  to  a  certain  place,  to  wit,  to  Maidstone,  in  shipped,  and 
the  county  of  Kent,  to  be  there  delivered  to  the  plaintiffs,  according  to  and  ^^2dSiMld 
subject  to  the  terms  and  conditions  of  the  said  bargain,  for  the  sale  of  the  forwarded  to 
said  wheat,  and  for  the  payment  of  the  price  thereof  as  aforesaid ;  that  the  thc  plaintiffs, 
said  William  Lightowler  then  made  a  certain  bill  of  lading  of  the  said  wheat,  J^d  orV" 
and  thereby  acknowledged  the  shipping  and  delivery  to  him  of  the  said  wheat  banker's  draft, 
on  board  the  said  ship  or  vessel,  and  undertook,  on  the  arrival  of  the  said  j^8^?0fn 
ship  or  vessel  at  Maidstone,  to  deliver  the  said  wheat  to  the  order  of  the  de-  their  own  for 
fendants ;  that  the  defendants  then  also  made  an  invoice  of  the  said  wheat,  the  amount; 
and  sent  and  dispatched  the  said  invoice  and  bill  of  lading  to  the  plaintiffs,  defendants 
and  the  plaintiffs  afterwards,  to  wit,  on  &c,  received  thc  invoice  and  bill  of  stopped  the 
lading ;  yet  that  the  plaintiffs  did  not,  nor  would,  upon  receipt  of  the  invoice  ^^  |j  Jjj. 
and  bill  of  lading,  remit,  or  offer  or  tender  to  remit  to  the  defendants  any  ricr,  and  re- 
banker's  draft  on  London,  but  on  receipt  of  the  said  invoice  and  bill  of  lading  *?ld  il  t0  *™~ 
wholly  failed  and  neglected  to  do  so,  contrary  to  their  agreement  in  that  be-  #44  that  eve 
half;  whereupon  the  defendants  caused  and  procured  the  said  wheat  to  be  supposing  the 
detained  on  board  the  said  ship  or  vessel,  and  hindered  and  prevented  the  JJ*^  ?n  {££" 
wheat  from  being  delivered  to  the  plaintiffs,  as  the  defendants  lawfully  might  wheat  had  ves- 

for  the  cause  aforesaid ;  which  were  the  said  supposed  grievances  and  conver-  !.eimt^1epl?1I,I 
«         .  •  1  .  *       Tr    .V    -.  tifls,astnengnf 

sion  m  the  said  second  count  mentioned. — Verification.  0f  p0ues*ion 

New  assignment,  that  in  the  said  second  count  the  plaintiffs  declared  had  not  (by 

against  the  defendants,  not  for  the  grievances  in  the  last  plea  mentioned,  n0n-payment 

and  therein  attempted  to  be  justified,  but  for  this,  that,  although  after  by  them  ac- 

the  making  of  the  said  bill  of  lading  in  the   plea  last  mentioned,  by  ^jSaeg  ttlei 

William  Lightowler,  for  the  delivery  of  the  wheat  to  the  order  of  the  defen-  could  not 

dants,  as  in  that  plea  mentioned,  the  defendants  indorsed  the  said  bill  of  maintain*;™* 

lading  to  the  plaintiffs,  and  sent  the  same  so  indorsed  to  the  plaintiffs :  and,  flion  of  thc 

although  in  the  invoice  so  made  by  the  defendants,  and  by  them  sent  and  dis-  wheat  by  th? 

patched  to  the  plaintiffs,  as  in  that  plea  also  mentioned,  the  wheat  was  stated  dcrewtot*» 
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Common  Pleas,  and  expressed  by  the  defendants  to  be  shipped  for  the  account  and  risk  of  the 
W1LM8HUR8T    plaintiffs ;  and  although,  on  the  occasion  of  the  shipping  of  the  wheat  to  be 
v-  conveyed  by  the  plaintiff*,  as  in  that  plea  also  mentioned,  to  wit,  on  &c,  the 

WKKR*  defendants  also  caused  the  said  wheat  to  be  insured  for  and  on  account,  and 
at  the  proper  costs  and  charges  of  the  plaintiffs,  and  then  sent  the  policy  of 
insurance  whereby  the  said  wheat  was  so  insured,  together  with  the  said  invoice 
and  the  bill  of  lading,  so  indorsed  as  aforesaid,  to  the  plaintiffs,  who  then  re- 
ceived the  policy  and  the  invoice  and  bill  of  lading  so  indorsed  to  them,  and  from 
the  time  of  the  receipt  of  the  same  hitherto  had  been,  and  still  were  the  holders 
thereof  respectively ;  and,  although  the  plaintiffs,  at  the  time  of  the  stop- 
page of  the  wheat  in  the  plea  mentioned,  were  not,  nor  had  they  at  any  time 
since  been,  bankrupt  or  insolvent,  or  unable  to  pay  for  the  said  wheat ;  of  all 
which  the  defendants  then  always  afterwards  had  notice,  yet  the  defendants, 
well  knowing  all  and  singular  the  premises,  forthwith  upon  the  stoppage  of 
the  wheat,  and  before  the  lapse  and  expiration  of  a  reasonable  time  for  the 
plaintiffs  to  remit  to  the  defendants  a  banker's  draft  on  London,  according  to 
their  contract  in  that  behalf,  as  in  the  said  plea  mentioned,  to  wit,  on  &c, 
wrongfully  and  injuriously,  without  the  consent  and  against  the  will  of  the 
plaintiffs,  did  wholly  revoke  and  rescind  the  sale  of  the  wheat  to  the  plaintiffs; 
and  then  immediately  thereupon,  without  further  notice  to  the  plaintiffs,  and 
without  suffering  or  permitting  the  plaintiffs  to  pay  them,  the  defendants,  for 
the  said  wheat  in  manner  aforesaid,  or  otherwise,  and  thereby  to  redeem  the 
said  wheat,  and  release  and  discharge  the  same  from  the  supposed  lien  of  the 
defendants  thereon  (as  the  plaintiffs  were  then  and  at  all  times  afterwards 
ready  and  willing  to  do,  and  would  otherwise  have  done,  whereof  the  defen- 
dants then  and  at  all  times  afterwards  had  notice),  and  without  giving  or  al- 
lowing the  plaintiffs  a  reasonable  time  or  opportunity  so  to  do,  wrongfully 
and  injuriously  did  then  resume  as  their  own  the  absolute  property  and  domi- 
nion in  and  over  the  said  wheat ;  and  then,  without  the  licence  or  consent, 
and  against  the  will  of  the  plaintiffs,  unlawfully  did  dispose  of  the  said  wheat, 
and  every  part  thereof,  otherwise  and  to  other  persons  than  the  plaintiffs,  and 
to  and  for  their  own  proper  advantage  and  benefit,  as  their  own  absolute 
property,  freed  and  discharged  from  all  right,  title,  or  interest  of  the  plain- 
tiffs, to  or  in  the  same  or  any  part  thereof,  and  thereby  then  converted  and 
disposed  of  the  said  wheat  to  their  own  use  in  manner  and  form  as  in  the 
second  count  of  the  declaration  alleged,  which  grievances  above  newly 
assigned  were  other  than  and  different  from  the  grievances  in  the  plea 
mentioned,  and  therein  attempted  to  be  justified. 

Pleas  to  the  new  assignment; — First,  that  the  wheat  in  regard  to  which  the 
plaintiffs  had  above  newly  assigned  the  said  several  supposed  grievances  was 
wheat  which,  as  in  the  defendant's  former  plea  mentioned,  to  wit,  upon  the 
25th  October,  1836,  and  before  the  time  of  the  several  supposed  grievances 
newly  assigned,  the  plaintiffs  had  bargained  to  buy,  and  the  defendants  had 
bargained  to  sell  to  the  plaintiffs,  &c.  (stating  the  contract  and  breach  as  in 
the  former  plea)  ;  whereupon  the  defendants,  upon  their  stoppage  of  the  said 
wheat,  did  revoke  and  rescind  the  sale  of  the  said  wheat  to  the  plaintiffs,  and 
resumed  as  their  own  the  property  and  dominion  in  and  over  the  said  wheat. 
and  did  dispose  of  the  same  to  and  for  their  own  proper  advantage  and  benefit, 
as  they  lawfully  might  for  the  cause  aforesaid.— Verification. 

Second,  that  the  said  wheat  mentioned  by  the  plaintiffs,  in  newly  assign- 


r. 
Bowks  r. 


EASTER  TERM,  1839.  93 

ing  the  said  supposed  grievances,  to  wit,  &c,  was  bargained  to  be  sold  to  the  Common  Pleat. 

plaintiffs,  for  the  price  and  on  the  terms  and  conditions  for  the  payment    WikmIhurst 

thereof  in  the  plea  to  the  second  count  mentioned,  and  was  shipped  on  board 

the  vessel  as  in  that  plea  mentioned,  to  wit,  on  &c,  that,  although  the  bill  of 

lading  and  invoice  were  sent  to  the  plaintiffs,  and  received  by  them,  to  wit, 

on  &c. ;  yet  the  plaintiffs,  upon  the  receipt  thereof,  to  wit,  on  &c,  remitted 

to  the  defendants,  instead  of  a  banker's  draft  on  London,  a  certain  acceptance 

of  the  plaintiffs,  for  a  certain,  sum  of  money,  to  wit,  the  amount  of  the  price 

of  the  wheat,  such  acceptance  not  being  a  banker's  draft  on  London,  and 

such  acceptance  being  so  remitted  and  sent  by  the  plaintiffs  to  the  defendants 

as  and  for  payment  of  the  price  of  the  said  wheat,  without  the  plaintiffs  then 

promising,  or  giving  notice,  or  in  any  way  intimating  to  the  defendants  that 

they  would  or  were  about  to  remit  to  the  defendants  any  banker's  draft  on 

London  for  payment  of  the  price  of  the  said  wheat,  and  without  asking  for 

any  further  time  for  that  purpose;  whereupon,  and  upon  receipt  of  the  said 

acceptance  of  the  plaintiffs,  the  defendants  forthwith  returned  to  the  plaintiffs 

their  said  acceptance,  and  stopped  the  said  wheat,  and  forthwith,  upon  their 

stoppage  of  the  said  wheat,  did  revoke  and  rescind  the  sale  of  the  said  wheat, 

and  resume  as  their  own  the  property  and  dominion  in  and  over  the  said 

wheat,  and  did  dispose  of  the  same  to  and  for  their  own  advantage  and  benefit, 

as  they  lawfully  might  for  the  cause  aforesaid. — Verification. 

Demurrer,  and  joinder. 

The  case  was  argued  at  the  sittings  in  banc  after  last  Hilary  Term. 

Butt,  in  suppport  of  the  demurrer,  contended  that  as  the  plaintiffs  (the 
vendees)  were  neither  bankrupt  or  insolvent,  the  defendants  (the  vendors)  had 
no  right  to  stop  the  wheat  in  transitu,  and  that  as  the  property  therein  had 
vested  in  the  plaintiffe  by  the  delivery  to  the  carriers,  the  defendants  could 
not  rescind  the  contract  and  resume  the  property,  and  therefore  that  trover 
would  lie  against  them  for  detaining  the  wheat.  He  cited  Alexander  v.  Gard- 
ner (a),  Button  v.  Solomonson  (6),  Walley  v.  Montgomery  (c). 

Greenwood,  contrh,  argued  that  by  the  new  assignment  the  plaintiffs  had 
precluded  themselves  from  raising  any  question  as  to  the  rights  of  the  defen- 
dants to  stop  the  wheat  in  transitu ;  Cheasley  v.  Barnes  (d) ;  1  Wms.  Sound. 
299.  n.  (6),  Bone  v.  Dawe  (e),  Norman  v.  Wescombe  (/)  ; — that  supposing  the 
point  to  be  open  to  argument  the  right  of  stoppage  in  transitu  was  a  legal 
right,  which  might  be  exercised  by  an  unpaid  vendor  in  every  case,  whether 
the  non-payment  arose  from  the  inability  or  the  refusal  of  the  vendee  to 
pay  for  the  goods ;  Clay  v.  Harrisson  (g),  Ellis  v.  Huut  (h),  Lickbarrow  v. 
Mason  (i),  Ince  v.  Prescott  (k),  Burghall  v.  Howard  (/),  Wiseman  v.  Vande* 
putt  (m),    Oppenheim  v.  Russell  (n),    Owenson  v.  Morse  (0),    Stokes  v.  La 

(a)  1  Hodg.  147 ;    1  New.  Ca.  671 ;         rt)  3  T.  R..469. 
1  Scott,  630.  3  D.  P.  C.  146.  (t)  2  T.  R.  65 ;  5  T.  R.  367,  683 ; 

(6)  3  B.  &  P.  582.  1  H.  Bl.  357 ;    2  H.  Bl.  211;    6  East% 


(6)  3  B.  &  P.  582. 

c)  3  East,  585.  20,  n. 

d)  10  East,  73.  (A)  2  N.  &  K.  265. 
*  "  Har.  &  Wol.  311 ;  3  Ad.  &  El.  (/)  Cited  1  H.  Bl.  365. 

N.  &  M.  230.  (m)  2  Vern.  203. 

f)lM.&H.18;  2M.  &W.349.  (n)  3  B.  &  P.  42. 

q)  10  B.  &  C.  99 :  5  M.  ft  R.  17.  Co)  7  T.  R.  64. 


I 

(«)  1  Ha 
710;  5N.  i 
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WlLMSHURST 

V. 

BOWKEB. 


Riviere  (p),  Dixon  v.  Yates  (q) ;  bat  that  at  any  rate  trover  could  not  be 
maintained  in  the  present  case,  inasmuch  as  the  property  in  the  wheat  was 
not  altered  till  the  actual  delivery  to  the  vendee,  Hunter  v.  Beal(r),  Litt  v. 
Cowley  (s),  Coxe  v.  Harden  (t),  or  even  supposing  that  the  right  of  property 
passed  to  the  vendee  by  the  contract  of  purchase  and  delivery  to  the  carrier, 
that  still  he  could  only  acquire  the  right  of  possession  by  payment  of  the  pur- 
chase-price, and  that  the  right  both  of  property  and  possession  must  combine 
to  make  a  party  to  maintain  trover,  Bloxam  v,  Saunders  («). 

Cur.  adv.  wit. 


Tindal,  C.  J.,  now  delivered  judgment.— The  second  count  in  the  declara- 
tion, upon  which,  and  the  subsequent  pleadings  thereon,  the  question  before 
us  arises,  is  a  count  in  trover  for  600  quarters  of  wheat.  The  defendants 
plead  to  that  count  that  the  plaintiffs  had  bargained  to  buy  of  the  defendants, 
and  the  defendants  had  bargained  to  sell  to  the  plaintiffs,  the  wheat  in  ques- 
tion, under  a  certain  agreement  as  to  the  payment  of  the  price,  which  is  set 
forth  in  the  plea,  that  the  defendants  shipped  the  wheat  on  board  a  vessel  to 
be  conveyed  to  Maidstone,  and  there  delivered  to  the  order  of  the  defendants ; 
and  because  the  plaintiffs  would  not,  on  the  receipt  of  the  invoice  and  bills  of 
lading,  remit,  or  offer  or  tender  to  remit,  to  the  plaintiffe  any  banker's  draft 
on  London,  but  wholly  failed  so  to  do,  contrary  to  their  said  agreement,  there- 
upon the  defendants  caused  the  wheat  to  be  retained  on  board  the  said  ship  or 
vessel,  and  prevented  the  same  from  being  delivered  to  the  plaintiffe,  as  they 
lawfully  might. 

The  plaintiffs  new  assign  and  allege  that  they  brought  their  action  as  stated 
in  the  second  count,  not  for  the  grievance  mentioned  in  the  plea  above  referred 
to,'  but  because  the  defendants,  without  any  bankruptcy  or  insolvency  of  the 
plaintiffs,  and  without  any  inability  on  their  part  to  pay  for  the  wheat,  and 
before  the  lapse  and  expiration  of  a  reasonable  time  for  the  plaintiffs  to  remit 
to  the  defendants  a  banker's  draft  on  London,  "  unlawfully  did  dispose  of  the 
said  wheat  to  other  persons  than  the  plaintiffe,  and  to  and  for  their  own  proper 
advantage  and  benefit  as  their  own  absolute  property,  freed  and  discharged 
from  all  right,  title,  and  interest  of  the  plaintiffs." 

The  defendants  plead  to  this  new  assignment  two  pleas;  stating  in  the  first, 
that  the  plaintiffe  did  not,  on  receipt  of  the  invoice  and  bill  of  lading,  remit, 
or  offer  or  tender  to  remit  to  the  defendants  any  banker's  draft  on  London, 
according  to  the  contract,  but  failed  and  neglected  so  to  do ;  whereupon  the 
defendants,  on  their  stoppage  of  the  wheat,  revoked  and  rescinded  the  sale 
of  the  same  to  the  plaintiffs,  and  resumed  as  their  own  the  property  and  do- 
minion in  and  over  the  said  wheat,  and  disposed  of  the  same  for  their  own 
advantage  ;  and  in  the  other  plea  to  the  new  assignment  the  defendants  state, 
that  the  plaintiffe  remitted  to  the  defendants,  instead  of  a  banker's  draft  on 
London,  an  acceptance  of  their  own. 

To  which  pleas  to  the  new  assignment  the  plaiptiffo  demur. 

By  the  new  assignment,  therefore,  the  plaintiffs  have  altogether  passed  by 


S)  Cited  3  East,  397 
)2N.&M.  177;  f 
(r)  Cited  2  T.  R.  75. 
(»)  7  Taunt.  169. 
(0  4  East,  211. 


r.  (u)  4  B.  &  C.  &41 ;   7  D.  &  R.  396. 

5  B.  &  Ad.  313.  As  the  judgment  of  the  Court  turned 
entirely  on  this  latter  point,  it  was  not 
considered  expedient  to  repeat  the 
learned  argument  of  counsel  at  length. 
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the  grievances  justified  by  the  defendants  in  their  plea  to  the  second  count,  Common  Pleat. 
that  is,  the  stoppage  of  the  wheat  in  transitu,  and  complain  only  of  the  re-  Wilmshurst 
scinding  of  the  contract  by  the  defendants,  and  of  the  resale  of  the  wheat  by  *• 

them  to  other  persons  than  themselves,  the  plaintiffs,  forthwith  upon  their 
stopping  of  the  said  wheat,  and  before  the  lapse  and  expiration  of  a  reason- 
able time  for  the  plaintifis  to  make  such  remittance  according  to  the  contract. 
And  upon  this  state  of  the  record,  we  think  it  is  unnecessary  to  consider 
whether  the  pleas  to  the  new  assignment  contain  a  legal  justification  or  not, 
or  to  determine  whether  the  defendants,  upon  the  neglect  of  the  plaintifis  to 
remit  the  draft  upon  the  London  bankers,  had  the  right  forthwith  to  rescind 
the  sale ;  because  it  appears  to  us  that  the  plaintiffs,  under  the  circumstances 
pleaded  and  admitted  on  this  record,  are  not  in  a  condition  to  maintain  an 
action  of  trover  for  the  sale  of  the  wheat.  For,  in  order  to  maintain  trover, 
the  plaintifis  must  not  only  have  the  right  of  property  in  the  goods  for  which 
the  action  is  brought,  but  the  right  to  the  possession  also.  And  in  that  case, 
admitting  that  the  contract  of  sale  vested  the  property  of  the  wheat  in  the 
plaintifis,  yet,  before  they  acquired  the  right  to  the  possession  of  the  wheat, 
the  plaintifis  were  bound  by  the  terms  and  condition  of  the  contract,  upon  the 
receipt  of  the  invoice  and  bill  of  lading  of  the  wheat,  to  remit  to  the  defen- 
dants a  banker's  draft  on  London,  at  two  months'  date,  which  they  altogether 
railed  to  do.  It  was  a  condition  obviously  introduced  for  the  security  of  the 
defendants,  that  they  should  not  part  with  the  possession  of  the  wheat  until 
the  banker's  draft  was  remitted ;  and  for  this  purpose  the  receipt  of  the  in- 
voice and  bill  of  lading  by  the  plaintifis,  and  the  remitting  of  the  banker's 
draft  by  them,  are  made  by  the  terms  of  the  contract  concurrent  acts,  and 
consequently  the  entire  failure  in  the  performance  of  the  latter  act  on  the  part 
of  the  plaintiffe  prevented  the  right  of  possession  of  the  wheat  from  vesting 
in  them.  The  plaintiffs,  therefore,  according  to  the  decision  of  the  Court  of 
King' 8  Bench,  in  Bloxam  v.  Sanders,  with  the  facts  of  which  case  those  of 
the  present  very  nearly  agree,  cannot  maintain  an  action  of  trover  against 
the  vendors  for  reselling  the  goods,  however  they  might  have  been  able  to 
have  brought  a  special  action  upon  the  case  against  them  for  any  damage  sus- 
tained in  consequence  of  the  resale,  without  waiting  a  reasonable  time  for  the 
remitting  of  the  banker's  draft.  And  this  meets  the  justice  of  the  case ;  for 
in  such  action  they  would  recover  only  the  damages  actually  sustained  in  con- 
sequence of  the  resale,  which  might  be  very  small,  and  not  as  in  an  action  of 
trover,  the  full  value  of  the  goods,  for  which  they  had  not  paid  according  to 
the  terms  of  the  contract. 
We  therefore  give 

Judgment  for  the  defendants* 
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May  1. 

The  defendant, 
in  an  action  for 
assault,  having 
obtained  a  ver- 
dict upon  a 
plea  of  ton- 
assault  de- 
mesne, the 
Court  refused 
to  enter  a  ver- 
dict for  him 
also  on  the 
general  issue. 


Mulljns  v.  Scott. 

^RESPASS  for  an  assault.    Pleas  (1)  not  guilty  ;  (2)  ion  anauli  demesne. 
Verdict  for  the  defendant  on  the  second  plea. 

C.  Jones  moved  to  enter  a  verdict  for  the  defendant  on  the  first  plea,  also, 
on  the  ground  that  having  obtained  a  verdict  on  a  plea  that  went  to  the  whole 
action,  it  was  inconsistent  that  he  should  have  to  pay  the  costs  of  the  first 
issue,  which  substantially  had  been  found  in  his  favour. 

Tinjul,  C.  J. — The  inconsistency  is  in  pleading  as  the  defendant  has  done. 
If  he  chooses  to  say  he  did  not  commit  an  assault,  which  by  his  next  plea  be 
acknowledges  he  did  commit  and  justifies,  there  is  no  reason  why  he  should 
not  pay  the  costs  of  the  issue,  which  he  has  unnecessarily  put  the  plaintiff  to 
prove.  The  verdict  on  the  second  issue  will  give  him  the  general  costs  of  the 
cause. 


Per  Curiam. 


Rule  refused. 


CASES 

ARGUED    AND    DETERMINED 


IN  THB 


COURT  OF  COMMON  PLEAS, 


IN 


Trinity  Term,  2  Victoria,  1839. 


TTie  Judges  who  usually  sat  in  Banc  this  Term,  were  Tinoal,  C.  J., 
Vauohan,  Coltman,  and  Ebskinb,  Js. 


Jambs  v.  Lingham  and  another.  cmmmpfru 

May  22. 
J^EBT  for  100/.  for  work  and  labour  as  a  solicitor,  with  a  count  upon  an  In  assumpsit 
**    accent  tated.  *»•*£ 

Second  plea,  that  after  the  100/.  in  the  action  mentioned  became  due,  &c,  boar,  the  plain- 
and  after  the  accruing  of  the  said  causes  of  action,  &c,  and  before  the  com-  *^eli,vercd 
mencement  of  the  suit,  the  defendants  paid  to  the  plaintiffs  divers  sums  of  dataing  96/., 
money,  amounting,  in  the  whole,  to  the  said  sum  of  100/.,  in  full  satisfaction  "being the  ^ 
and  discharge  of  the  same,  and  of  all  damages  sustained  by  the  plaintiff  by  The  Pendant 
reason  of  the  detention  thereof,  which  sums  of  money  the  plaintiff  accepted  pleaded  pay- 
in  such  satisfaction  and  discharge  as  aforesaid. — Verification.  ^Sff of  thf- 
•»..      .                    ..                            *                          *    %      •,«*»  .  100/.  mention. 
Replication,  traversing  the  payment  and  acceptance  of  the  100/.  in  satis-  ed  in  the  de- 
faction  and  discharge  of  the  said  debt  and  damages.                                          claration.    It 

The   particulars  of  demand  delivered  by  the  plaintiff  were  as  follow: —  thath^had 
"This  action  is  brought  to  recover  96/.  17*.  lie?.,  being  the  balance  of  admitted  the 
an  account  of  costs,  due  to  the  above  named  plaintiff,  for  work  and  labor  done  j?*2*??  ^h* 
by  the  above-named  plaintiff,  as  solicitor  for  the  above-named  defendants,  in  proved  pay- 
the  Court  of  Chancery ;  but  as  the  full  particulars  of  the  plaintiff's  demand  ment  of  8Um* 
cannot  be  comprised  within  three  folios,  the  above  is  such  a  statement  of  the  ac\ent  tocovei 
nature  of  his  claim,  and  of  the  balance  due  to  him,  as  is  prescribed  by  the  the  sum  claim* 

ed  by  the  de- 
claration:—- 
Held,  that  the  plaintiff  was  not  bound  to  new  assign. 
The  doctrine  of  new  assignment  only  applies  where  there  is  a  possibility  of  mistake  as  ti 
what  the  plaintiff's  cause  of  action  may  be.    (Per  Tindal,  C.  J.J  j 
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CemmmPieas.  mfe  0f  Court  in  such  cases  made  and  provided  (o),  and  in  pursuance  of 
Jams*        which  the  same  is  now  delivered." 


LllTGflAlf.1 


At  the  trial  before  Bosanfuet,  J.,  at  the  London  Sittings,  in  last  Trinity 
Term,  it  appeared  that  the  plaintiff  had  transacted  various  business  for  the 
defendants;  that  an  application  had  been  made  to  one  of  the  defendants  for 
the  balance  claimed  by  the  particulars,  who  made  no  objection  to  the  amount, 
and  promised  to  pay  it.  The  defendants,  on  the  other  hand,  proved  a  receipt 
in  the  plaintiffs  writing  for  216/.  5*.,  whereupon  it  was  contended  on  their 
behalf  that  the  plea  of  payment  had  been  proved,  and  that  if  the  plaintiff 
had  meant  to  go  for  more  than  that  sum,  he  ought  to  have  new  assigned. 
The  Judge,  however,  thought  a  new  assignment  was  not  necessary,  and  di- 
rected a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendants  to  move  fot 
a  nonsuit. 

Crowder,  Q.  C,  had  obtained  a  rule  nisi  accordingly,  upon  the  authority  of 
Hall  v.  Middleton  (6). 

Kelly,  Q.  C,  and  James  now  showed  cause. — There  is  no  reason  why  the 
plaintiff  should  new  assign  in  this  cause.  It  is  not  like  a  case  where  there 
are  or  may  be  two  debts  in  question.  The  plaintiff  here  proceeds  only  for 
the  balance  of  one  entire  debt.  The  effect  of  the  particulars  of  demand  is  to 
restrict  the  plaintiff  to  the  claim  mentioned  therein,  and  to  give  information 
to  the  defendants  of  the  nature  of  that  claim,  the  defendants  here  are  in- 
formed that  the  plaintiff  seeks  to  recover  the  balance  of  a  debt,  which  ex  vi 
termini  imports  that  previous  payments  have  been  made.  Freeman  v. 
Crafts  (c)  is  expressly  in  point.  That  was  an  action  of  debt  for  work  and 
labour,  the  aggregate  of  the  sums  claimed  being  80/.  The  defendant,  as  in 
this  case,  pleaded  payment.  It  appeared  at  the  trial  that  the  plaintiff  had 
done  work  to  the  amount  of  107/.,  and  the  defendant  had  made  payments  to 
the  amount  of  92/.,  whereupon  the  jury  gave  the  plaintiff  a  verdict  for  the 
balance  of  15/.,  and  the  Court  held  the  verdict  was  right,  and  that  it  was  not 
necessary  for  the  plaintiff  to  new  assign.  "  In  a  plea  of  payment,"  observed 
Alderson,  B.,  "  you  undertake  to  prove  that  whatever  demand  the  plaintiff 
can  establish,  you  have  paid  him."  Hall  v.  Middleton,  cited  on  the  other 
side,  only  shows  that  a  new  assignment  nun/  be  used  in  assumpsit,  but  it  goes 
no  further.  By  the  new  rule  of  Trin.  T.  1  Vict.  (4),  it  is  provided  that  it 
shall  not  be  necessary  for  a  defendant  to  plead  payment  of  sums  for  which 
the  plaintiff  has  given  credit  in  his  particulars.    If  the  plaintiff  in  this  < 


(a)  T.  T.  1  W.  4,  r.  6. 
(6)  1   Har.  &  Wol.  531 ;  4  Ad.  & 
El.  107;5Nev.  &  Man.  410. 

(c)  1  Horn.  &  Hurls.  188;  4  M.  & 
W.4;6D.P.c.698. 

(d)  "  In  any  casein  which  the  plain- 
tiff (in  order  to  avoid  the  expense  of 
the  plea  of  payment)  shall  have  given 
credit  in  the  particulars  of  his  demand 
for  any  sum  or  sums  of  money  therein 
admitted  to  have  been  paid  to  the 
plaintiff,  it  shall  not  be  necessary  for 


the  defendant  to  plead  the  payment  of 
such  sum  or  sums  of  money. 

"  But  this  rule  is  not  to  apply  to 
cases  where  the  plaintiff,  after  stating 
the  amount  of  his  demand,  states  that 
he  seeks  to  recover  a  certain  balance, 
without  giving  credit  for  any  particular 
sum  or  sums." 

This  latter  branch  of  the  rule  does 
not  appear  to  have  been  adverted  to  in 
the  argument  of  this  case. 


LlNGHAM. 
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had  reason  to  suppose  that  any  question  would  have  been  raised  as  to  the  CmmnPUa* 
application  of  the  payment  to  the  sums  for  which  he  gave  credit,  he  might        Jams 
have  applied  for  leave  to  increase  the  damages  in  the  declaration,  Collins  v. 
Aaron  (*). 

Crowder,  Q.  C.  and  Bayley  in  support  of  the  rule.— The  question  turns 
upon  a  point  of  special  pleading.  It  must  be  borne  in  mind  that  the  plead- 
ings and  the  particulars  of  demand  are  two  distinct  matters.  If  it  were  not 
for  the  particulars  in  this  case,  it  is  clear  that  the  plaintiff  would  have  been 
bound  to  new  assign.  He  claims  a  debt  of  100/.  The  defendant  pleads  pay- 
ment, and  shows  that  he  has  paid  a  sum  to  cover  that  debt.  If  the  plain* 
tiff  meant  to  say  that  that  payment  was  applicable  to  another  debt,  or  a  for- 
mer portion  of  the  same  debt,  he  should  have  new  assigned ;  as  if  a  plaintiff 
sue  for  an  assault,  and  the  defendant  pleads  that  the  alleged  assault  was  com- 
mitted in  the  execution  6f  a  writ,  and  the  plaintiff  replies  de  injurid;  if  the 
parties  go  to  trial  upon  that  issue,  and  it  is  shown  that  in  fact  the  defendant 
had  assaulted  the  plaintiff  in  the  execution  of  a  writ,  the  plaintiff  will  not  be 
allowed  to  prove  a  different  assault  before  the  issuing  of  the  writ  (/). 
Wherever  a  new  assignment  would  be  good  pleading,  it  is  necessary ;  Bowen  v. 
Jenkins  (g)  ;  and  that  it  would  have  been  good  in  thiB  case  appears  from  Hall 
v.  Middleton,  and  Heydon  v.  Thompson  (h).  Freeman  v.  Crafts  appears  to 
have  been  a  very  hasty  decision. — [Coltman,  J.— In  the  case  you  have  put 
of  an  assault,  suppose  the  declaration  were  for  assaults  committed  on  divers 
days  and  times,  and  the  defendant  were  to  plead  that  after  the  assaults  men- 
tioned in  the  declaration  he  had  delivered  a  horse  to  the  plaintiff,  who  had 
accepted  the  same  in  full  satisfaction.] — That  would  be  like  the  plea  of  leave 
and  licence,  to  an  action  for  several  trespasses,  and  would  fall  within  the  prin- 
ciple of  Barnes  v.  Hunt  (t),  where  it  was  held  that  such  a  plea  professes  to 
answer  all  the  trespasses  which  the  plaintiff  can  prove  within  the  terms  of 
his  declaration.  The  plaintiff  in  this  case  ought  to  have  averred  the  part  pay- 
ment in  his  declaration,  as  was  suggested  by  the  Court  in  giving  judgment 
in  NichoU  v.  Williams  (J). — [Bosanquet,  J. — Do  you  mean,  that  if  a  trades- 
man, such  as  a  butcher,  were  to  sue  for  a  balance  due  to  him,  he  must  spe- 
cially show  all  the  previous  payments  that  have  been  made  ?]— He  ought  to 
show  what  amount  he  really  goes  for.  The  particulars  do  not  do  this ;  they 
cannot  be  pleaded  to ;  they  are  given  for  the  defendant's  benefit  and  informa- 
tion it  is  true,  and  the  plaintiff  cannot  go  beyond  them,  but  they  form 
no  part  of  the  pleadings,  and  cannot  be  incorporated  with  them,  Booth  v. 
Howard  (k)  ;  Meager  v.  Smith  (I)  ;  Ferguson  v.  Mohan  (m)  ;  and  this  Court 
has  held  that  a  defendant  cannot  avail  himself  of  them  to  prove  a  pay- 
ment,  unless   he  has  put   a  plea  of  payment  on  the  record,  Ernest  v. 

(s)  Jnterol  1,  p.  54;  4Bing.  N.  C.  (*)  Will.  Woll.  &Dav.  54:  5  D.  P. 

233;  5  Scott,  595,  6  D.  P.  C.m  C.  438. 

(ft  1  Wms.  Saund.  299,  a.  n.  6;  (/)  4B.  ft  Ad.  673;  1  N.  &M.449. 

Stephen-on  Pleading  262, 3 ;  2d.  edit.  (m)  Will.  Woll.  ft  Hod.  689 ;    1  P. 

«  VX  ^H^i  *  "W-  Ml ;  •  A.  ft  &  D.  194.     «  By  the  late  rule  (T.  T. 

B.  211 :  2  N.  ft  P.  87.  1838).  the  particulars  are  part  of  the 

(A)  I  A.  ft  EL  210;  3  N.  ft  M.  319.  record,  but  they  were  not  so  pre?i- 


I 
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100 


TERM  REPORTS  in  thb  COMMON  PLEAS. 


Common  Pleas, 


Jamm 
v. 

LlNOHAlT 


Brawn  (n).—[Bosanquet,  J.— That  has  since  been  regulated  by  the  new 
rule],  (o) — The  true  test  to  apply  to  this  case  is  to  consider  how  the  issue  is 
to  be  found  upon  the  plea  of  payment ;  the  fact  being  that  the  payment  has 
been  proved  as  alleged.— [Coltman,  J. — The  question  is,  whether  it  is 
proved  as  alleged— whether  it  is  a  payment  in  satisfaction  of  the  debt  claimed 
by  the  declaration.]— The  plea  is  in  its  terms  as  general  as  the  declaration. 
They  are  both  equally  at  large. 

Tindal,  C.  J. — It  appears  to  me  that  this  is  not  a  case  in  which  the  plain- 
tiff was  compelled  to  new  assign. 

The  object  of  a  new  assignment  is  to  render  that  certain  which  the  defen- 
dant, by  his  plea,  has  tendered  uncertain ;  as  where  the  defendant  has  pleaded 
what  amounts  to  a  good  answer  to  what  appears  to  be  the  cause  of  action 
upon  the  face  of  the  declaration,  as  in  the  common  case  of  an  assault,  where 
the  defendant  pleads  he  has  made  compensation  for  the  assault :  if  in  fact 
he  has  done  so  for  some  assault  committed  on  the  plaintiff,  who  is  seeking 
to  recover  damages  for  another  assault,  he  must  new  assign ;  so  in  the  case  of 
trespass  to*  a  close  called  Dale,  if  the  defendant  pleads  that  Dale  is  his  own 
close,  and  in  fact  he  should  have  a  close  of  that  name,  the  plaintiff  must 
new  assign  that  the  trespass  complained  of  was  committed  on  his,  the  plain- 
tiff's, close  of  Dale.  The  doctrine  of  new  assignment  only  applies  where 
there  is  a  possibility  of  mistake  as  to  what  the  plaintiff's  cause  of  action 
may  be  :  but  looking  at  the  evidence  in  this  case — for  we  are  called  upon 
to  decide  after  evidence — it  is  clear  there  can  have  been  no  doubt  between 
the  parties  as  to  the  nature  of  the  plaintiff's  claim,  there  being  but  one  ex- 
isting cause  of  action,  namely,  the  balance  of  the  plaintiff's  account,  which 
had  been  admitted  by  one  of  the  defendants  to  be  due.  I  cannot,  there- 
fore, see  what  there  was  to  new  assign. 

It  is  said,  however,  that  the  declaration  and  plea  here  are  both  at  large. 
Suppose  that  to  be  so,  yet  the  terms  of  the  plea  are,  that  after  the  100/. 
mentioned  m  the  declaration  became  due,  the  defendants  paid  divers  sums  of 
money,  amounting  to  the  said  sum  of  100/.,  in  full  satisfaction  and  discharge 
of  the  same.  It  follows  then  that  if  the  payment  was  not  made  and  received 
in  satisfaction  of  the  demand  in  the  declaration,  the  plea  is  not  made  out,  ac- 
cording to  Barnes  v.  Hunt,  within  the  principle  of  which,  I  think,  the  present 
case  precisely  comes. 

Bosanqubt,  J. — It  did  not  appear  to  me  at  the  trial  that  a  new  assignment 
was  necessary,  and  I  retain  my  opinion.  No  case  has  been  cited  to  show  that  a 
new  assignment  is  necessary  in  circumstances  like  the  present;  but,  on  the 
contrary,  the  case  of  Freeman  v.  Crafts  is  an  authority  the  other  way. 

Coltman,  J. — I  entirely  concur.  It  strikes  me  as  a  fallacy  in  the  argument 
to  say  that  the  plea  is  just  as  general  as  the  declaration.    The  plea  is  tanta- 


(it)  3Hodg.79;  3Bing.N.  C.  6/4; 
4  Scott,  385 ;  5  D.  P.  C.  637.  See  also 
Kenyon  v.  Wakes,  Mur.  &  Hurl.  260; 
2  M.  &  W.  764;  6  D.  P.  C.  105; 
Coates  v.  Sievensy  1  Gale,  75,  2  C 


M.  &  R.  118;   5  Tyr.  764;  3  D.  P.  C. 
784;  Shirley  v.  Jacobs,  I  Hod g.  214; 
2  Bing.  N.  C.  68;  2  Scott,  157;  4  D. 
P.C.136. 
(o)  T.  T.  1  Vict,  ut  antea. 
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mount  to  saying  that  the  defendant  haa  paid  the  same  identical  sum  which  is  Osmmmmsas^ 
demanded  in  the  declaration ;  and  this  plea  is  not  satisfied  by  proof  of  pay-        Jams 
ment  of  something  not  demanded  by  the  declaration.    The  case  falls  within 
Barnes  v.  Hunt. 


v. 

LiNGHAM. 


Erakxnb,  J.— I  am  of  the  same  opinion.  This  is  not  like  the  case  of  two 
separate  causes  of  action.  There  are  not  two  debts  due  from  the  defendant ; 
there  is  but  one  debt,  which  has  been  reduced  by  previous  payment  (/)). 

Rule  discharged  (a). 


(p)  In  Mills  j.Fotrkestanie  62;  5 
N.  C.  455 ;  7  Scott,  444,  there  was  a 
debt  due  from  the  defendant  to  the 
plain ti ff,  part  of  which  was  barred  by 
the  statute  of  limitations;  and  the 
Court  held  that  a  payment  made  by 
defendant  on  the  general  account, 
though  it  might  be  appropriated  by  the 
plaintiff  to  the  earlier  portion  that  was 
burred  by  the  statute,  yet  not  having 


been  paid  expressly  by  the  defendant 
on  that  account,  it*  did  but  have  the 
effect  of  taking  such  portion  out  of  the 
statute,  thus  apparently  treating  the 
two  portions  of  the  debt  as  two  separate 
debts,  although  the  Court  admitted 
that  it  was  all  one  debt. 

(a)  See  Hill  v.  JVhite,post;  S.  C. 
6N.C.26;  8D.P.C.  12. 


Fbndall  V.  Nokes. 

ASSUMPSIT  for  goods  delivered.     Plea,  payment  into  Court  of  10/. 
— Replication,  damages  ultra. 

At  the  trial  before  Bosanquet,  J.,  at  the  sittings  in  last  Trinity  Term,  it 
appeared  that  the  plaintiff  was  a  hotel-keeper  near  Westminster  Halt;  that 
the  defendant  was  an  attorney,  who  had  conducted  a  cause  of  Lord  Longford 
v.  Barrett,  on  behalf  of  his  lordship ;  that  on  the  day  of  the  trial  of  that 
cause,  the  then  plaintiff's  witnesses,  to  the  number  of  forty,  had  assembled  in 
the  now  plaintiffs  house ;  that  his  lordship  had  called  there  in  the  course  of 
the  morning,  and  said  to  his  witnesses,  in  the  presence  of  a  waiter,  "  have 
what  you  please— make  yourselves  comfortable ;"  that  a  person  who  had  an- 
swered to  the  name  of  "  Mr.  Nokes,"  afterwards  came  frequently  backwards 
and  forwards  to  the  hotel  while  the  witnesses  were  partaking  of  refreshments. 
The  counsel  for  the  defendant  pressed  for  a  nonsuit,  upon  the  ground  that 
there  was  no  evidence  of  any  credit  given  to  the  defendant ;  but  the  judge, 
being  of  a  different  opinion,  the  cause  went  to  the  jury,  who  returned  a  ver- 
dict for  the  plaintiff  for  5/.  Leave  having  been  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit, 


May  23. 

In  an  action 
by  a  hotel- 
keeper  against 
an  attorney,  for 
refreshments 
supplied  to 
witnesses  dur- 
ing the  trial  of 
a  cause,  it  ap- 
peared that  the 
party  In  that 
cause  had  been 
to  the  hotel 
and  desired  his 
witnesses  to 
have  what 
they  wanted, 
and  that  cither 
the  defendant, 
or  some  one 


transacting  the 
business  on  his 
behalf,  had 
been  back- 
wards and  for- 
wards in  the 
hotel  while 
the  witnesses 
were  partaking 
of  refresh- 
ments:— Held 
on  a  motion  for 
a  nonsuit,  that 
there  was 
tome  evidence 
AtcherUy,  Sent,  and  /.  Henderson9  in  support  of  the  rule. — The  attorney  to  go  to  the     A 


Atcherley,  Serjt.,  had  obtained  a  rule  nisi  accordingly. 

JR.  V.  Richards  and  Humphrey  now  showed  cause,  and  argued  that  there 
was  sufficient  evidence  to  go  to  the  jury ;  and  besides,  that  the  payment  of 
the  money  into  Court  admitted  that  the  credit  had  been  given  to  some  amount 
to  the  defendant ;  and  the  question  to  what  amount  was  one  for  the  jury. 


V. 

NOKKS. 
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Ownum  Pleas-.  ;8  a  mere  agent  for  the  party  in  the  cause,  and  ia  known  to  be  so ;  and  i», 
Findaix  therefore,  no  more  liable  to  pay  for  the  refreshment  of  a  witness,  than  for  the 
expenses  of  his  attendance,  Robins  v.  Bridge  (a).  Supposing  that  it  was  the 
defendant  who  was  present  at  the  plaintiff's  hotel,  (which  was  not  distinctly 
proved),  that  would  not  vary  the  case,  or  shift  the  credit,  which  had  previously 
been  given  to  Lord  Longford,  to  the  defendant.  Payment  of  money  into 
Court,  except  in  cases  of  special  contract,  works  no  admission  of  liability, 
beyond  the  sum  paid  in,  Seoton  v.  Benedict  (b),  Ravenscroft  v.  Wise  or  WgUe  (c), 
Long  v.  Greville  (d). 

Tindal,  C.  J. — If  the  question  in  this  case  were  whether  or  not  we  should 
grant  a  new  trial,  I  am  not  prepared  to  say  that  I  should  fed  satisfied  with 
the  finding  of  the  jury ;  but  the  verdict  being  below  the  amount  for  which  a 
neto  trial  can  be  granted,  the  question  we  have  to  look  to  is  whether  there  is 
a  total  absence  of  all  evidence  to  go  to  the  jury ;  and  I  am  certainly  not  pre- 
pared to  say  that  such  was  the  case.  There  was  evidence  that  the  defendant 
or  his  clerk  came  in  and  out  of  the  hotel  in  the  course  of  the  day ;  and  the 
fact  indeed  must  have  been  so.  There  was  no  express  evidence  that  Lord 
Longford  had  made  himself  liable,  or  that  the  credit  had  been  given  to  him , 
and  I  cannot  say  that  there  was  no  evidence  that  the  credit  was  given  to  the 
defendant.    I  think,  therefore,  the  rule  must  be  discharged. 

Bosanqubt,  J. — The  only  question  is,  whether  I  was  bound  to  withdraw 
the  case  from  the  consideration  of  the  jury ;  and  there  was,  in  my  opinion, 
some  evidence  to  go  to  them.  There  was  no  doubt  that  refreshments  had 
been  supplied  to  the  witnesses,  and  the  question  was,  on  whose  credit  they 
had  been  so  supplied.  It  cannot  be  supposed  that  the  plaintiff  would  have  a 
claim  against  each  individual  witness.  It  was  admitted  that  the  defendant 
was  the  attorney  in  the  cause,  and  it  was  proved  that  either  he  himself,  or 
some  person  who  answered  to  his  name  and  transacted  his  business,  was  pre- 
sent at  the  hotel.  The  expression  used  by  Lord  Longford  was  certainly  a 
strong  one ;  but  he  gave  no  orders  to  the  waiters.  I  think,  therefore,  there 
was  a  case  sufficient  to  go  to  the  jury ;  and  there  is  no  complaint  that  it  was 
not  fully  and  properly  left  to  them. 

Coltm  an,  J. — If  this  were  a  question  whether  a  new  trial  should  be  granted.. 
I  should  have  no  hesitation  in  thinking  there  ought  to  be  one,  upon  the 
ground  that  the  evidence  greatly  preponderated  against  the  plaintiff;  and, 
with  great  deference  to  the  rest  of  the  Court,  I  cannot  but  doubt  whether 
there  was  even  a  prhnd  facie  case  to  go  to  the  jury.  It  is  not  necessary  to 
consider  whether  or  not  an  attorney  is  primarily  liable  for  refreshments  sup- 
plied to  witnesses ;  but  I  think  that  at  any  rate  a  tavern-keeper  ought  to 
inquire  whether  he  sanctions  the  orders  that  were  given  by  the  different 
parties.    No  such  proof  was  given  in  this  case,  the  only  evidence  to  affect 


00 
114; 


(a)  Mur.  &  Hurls.  357 ;  3  M.  &  W.         (d)  4  D.  &  R.  632;  3  B.  &  C.  10. 
4 ;  6  D  P.  C.  140.  See  also  Stoaeld  v.  Brewin,  2B.&A 

(b)  5Bine.28;  2M.  &P.  66.  116;  Meager*. Smith,  1N.&M.  440; 
00  1  C.  M.  &  R.  203;  4  Tyr.  741 ;  4  B.  &  Ad.  673  ,   Lacev  or  Luc*  v. 

2  D.  P.  C.  676  Walrtmd,  3  Hodg.  215 ;  4  N.  C.  841. 
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the  defendant  being,  that  some  person,  probably  one  of  his  clerks,  went  in  CmmonPieat, 
and  out  of  the  hotel  where  the  witnesses  were,  in  the  course  of  the  day. 

Erskinb,  J. — I  am  of  opinion  that  this  rule  must  be  discharged.  It  is 
admitted  that  the  defendant  was  the  attorney  to  Lord  Longford,  whose  wit- 
nesses at  the  trial  of  a  cause,  received  refreshments  in  the  plaintiffs  hotel. 
That  alone  would  certainly  not  be  sufficient  to  charge  the  present  defendant ; 
there  should  either  be  shown  an  express  order  by  him,  or  some  conduct  on  his 
part,  from  which  such  an  order  might  be  implied,  and  when  it  was  once  shown 
that  the  attorney,  or  his  managing  clerk,  was  present  in  the  hotel  during  the 
time  that  the  refreshments  were  supplied  to  the  witnesses,  there  was  some 
evidence  to  go  to  the  jury,  from  which  they  might  imply  an  authority  given 
by  the  defendant.  I  confess  I  cannot  myself  see  the  evidence  on  which  they 
have  found  their  verdict ;  but  the  question  is,  whether  there  was  any  evidence 
to  go  to  them,  and  I  certainly  think  there  was  some. 

Rule  discharged. 


Paget  v.  Chambers. 


May  23. 


ftHE  facts  of  this  case,  are  so  folly  set  out  by  the  Lord  Chief  Justice  in  An  attorney, 

giving  judgment,  that  it  is  unnecessary  to  repeat  them  here  at  length,  "^J****®? 
.    A     *   -  ,f     .  *  **     j  i         Mit    *        i       -ai  re-admitted  in 

but  the  following  summary  of  the  dates  will  be  found  useful ; —  k.  b.  in  1823, 

In  1810  (1 7th  M ay)  Henry  Wilton  was  admitted  an  attorney  in  the  King's  ^itted4^. 
Bench. 

1813  (21st  April)  he  first  took  out  his  certificate,  which  he  continued  re- 
gularly till  1820  (12th  November),  when  his  last  certificate  expired. 

1823  (T.  T.)  he  was  re-admitted  in  the  Kings  Bench, 

1826  (10th  January)  he  took  out  his  certificate  again. 

1826  (H.  T.)  he  was  admitted  (for  the  first  time)  in  the  Common  Pleas, 
upon  an  affidavit  that  he  was  then  an  attorney  in  the  Kings  Bench. 

1831  he  ceased  to  practice  altogether. 

1837  (M.  T.)  the  Court  of  Queens  Bench  (in  a  case  of  Wilton  v.  Cham- 
bers) (a)  held,  that  by  reason  of  his  not  having  taken  out  his  certificate 


take  out  his 
certificate  till 
January,  1826; 
in  H.  T.  of 
which  year  he 
was  admitted 
(for  the  first 
time)  in  C.  P., 
on  an  affidavit 
that  he  won 
then  an  attor- 
ney of  K.  B. 
(which  in  fuel 
he  was  not,  by 
reason  of  the 
omission  to 
take  out  the 
certificate  for  more  than  a  .year  after  his  re-admission,  under  37  Geo.  3,  c.  90,  s.31) : — Held, 
(in  the  absence  of  fraud,  and  after  a  lapse  of  13  years),  that,  though  his  admission  in  C.  /' 
was  irregular,  it  was  not  void ;  and  the  Court  refused  to  strike  him  off  the  roll 


Will.  Woll.  &  Dav.701;i  7  A. 
&  K  W4;  2N.  &  P.  392.  That  was 
an  application  by  Mr.  Chambers,  for 
whom  Wilton  had  acted  for  several 
years  as  an  attorney,  that  various  secu- 
rities, which  had  been  given  by  the 


former  to  the  latter  for  business  done 
by  him  as  such  attorney,  might  be  can- 
celled ;  and  the  Court,  upon  the  ground 
stated  above,  made  the  rule  absolute. 

This  decision  proceeded  upon  the 
construction  of  the  31st  sect,  ot  37  Geo 


104 


TERM  REPORTS  in  the  COMMON  PLEAS. 


Common  Pleat,  within  a  year  from  his  re-admission  in  1823,  such  re-admission  was  null  and 
pTobt       void,    "  or,  in  other  words,  that  he  was  off  the  roll  of  attornies"  of  that 
*••  Court, 

CHAMBERS. 

Wilde,  Serjt.,  had,  in  last.  Easter  Term,  obtained  a  role  nisi,  calling  upon 
Wilton  (fi)  to  show  cause  why  his  name  should  not  be  struck  off  the  rolls  of 
the  attornies  of  this  Court,  on  the  ground  that  his  admission  had  been  ob- 
tained on  an  untrue  statement  that  he  was  at  that  time  an  attorney  of  the 
Court  of  King's  Bench. 

Erie,  Q.  C,  and  Shee,  in  the  same  Term,  showed  cause  upon  affidavits, 
showing  there  had  been  no  fraud  practised  by  Wilton,  in  obtaining  his  admis- 
sion into  this  Court.  The  37  Geo.  3,  c.  90,  is  a  Revenue  Act,  and  ought  not 
to  be  extended  to  such  a  case  as  the  present.  [Erskine,  J. — Ought  not  the 
affidavit,  upon  which  Mr.  Wilton  obtained  admission  into  this  Court,  to  have 
stated  that  he  still  continued  on  the  roll  of  attornies  of  the  other  Court  ?] 
Such  is  the  practice  now  (c) ;  but  it  was  not  so  formerly ;  or  even  if  it  had 
been,  Mr.  Wilton  would  have  had  no  scruple  to  have  made  an  affidavit,  at  the 
time  of  his  admission,  to  that  effect,  and  would  have  been  advised  to  do  so, 
before  the  decision  of  the  Queen's  Bench  in  1837.  Since  that  decision  a  some- 
what similar  application  had  been  made  to  the  Master  of  the  Rolls  (rf) 
in  1838,  in  Exp.  Chambers,  Re  Wilton,  in  a  cause  of  Duffieldv.  Shoes  (e), 
between  the  same  parties  as  in  the  present  case,  and  arising  out  of  the 
same  circumstances;  and  the  judgment  of  his  Lordship  in  that  case, 
though  it  does  not  conflict  with  the  decision  in  the  Queen's  Bench,  shows  that 
he  had  no  disposition  to  extend  it,  and  it  will  apply  strongly  to  the  present 
case.  In  addition  to  the  facts  now  before  the  Court,  it  appeared  there  that 
Wilton  had  been  admitted  a  solicitor  in  Chancery,  on  the  5th  June,  1810, 
(after  his  original  admission  in  the  King's  Bench),  and  that  he  had  been  re-ad- 
mitteua  solicitor  on  the  10th  November,  1826,  (after  his  re-admission  ia 


3,  c.  90,  which  enacts,  that  "every 
person  admitted  into  any  of  the  Court*, 
who  shall  neglect  to  obtain  his  certifi- 
cate for  one  whole  year,  shall  be  inca- 
pable of  practising  by  virtue  of  such 
admission,  and  the  admission  shall  be 
null  and  void,  provided  that  nothing 
hereinbefore  contained  shall  prevent 
any  of  the  Courts  from  re  admitting 
any  such  person,  on  payment  of  the 
duty  accrued  since  the  expiration  of 
the*  last  certificate,  aud  'such  further 
sum  of  money,  by  wav  of  penalty,  as 
the  Court  shall  think  fit.'* 

The  enacting  part  of  this  section,  it 
will  be  observed,  applies  in  terms  to 
admission*  only,  ana  not  to  rs-admis- 
sions ;  but  the  Court  of  Queen" s  Bench 
considered  it  to  apply  equally  to  both 
cases,  if  not  even  more  strongly  to  that 
of  rs-admission,  for  they  expressed 
their   opinion,   that  an   attorney,  on 


re-admission,  is  bound  to  take  out  his 
certificate  forthwith ;  and  added  "  The 
Court  deals  with  his  application  as  made 
for  re-admission  to  practice,  and  cer- 
tainly would  not  grant  the  rule  in  any 
case  if  it  was  informed  at  the  time  that 
the  attorney  did  not  meau  to  practice  for 
some  time,  for  it  could  uot  then  have 
any  coutrol  over,  or  security  for,  his 
good  conduct  in  the  meantime/' 

(6)  It  appeared  that  some  bills  of 
costs  of  Mr.  Wilton's,  in  a  cause  of 
Paget  v.  C/iambers9  were  before  the 
Master  for  taxation. 

(c)  See  Chit.  Prac.  Forms,  np.  8,  9, 
ana  see  the  judgment  post,  p.  109. 

(d)  Lord  Longdate. 

(e)  The  facts  and  judgment  in  this 
case  were  referred  to  from  the  short- 
hand writer's  notes ;  but  it  has  since 
been  reported,  2  Keen,  497. 
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King's  Bench,  and  his  original  admission  in  Common  Pleas)  (/).    He  had  after-  Common  Pleat. 
wards  transacted  business  for  Mr.  Chambers  as  a  solicitor,  and  in  October,        irv*' 
1836,  that  gentleman  had  obtained  an  order  in  the  Rolls  for  the  taxation  of  *. 

Mr.  Wilton* shift  of  costs.  A  motion  was  afterwards  made  (g)  on  behalf  of  Cbambbrj. 
Mr.  Chambers,  to  discharge  such  order  (on  an  affidavit,  that  when  it  was  ob- 
tained, he  was  ignorant  of  the  facts),  and  to  have  it  declared,  that  Mr.  Wilton's 
re-admission  as  a  solicitor,  in  November,  1826,  was  void,  and  that  he  was 
incapable  of  acting  as  a  solicitor.  The  Master  of  the  Rolls,  in  giving  judg- 
ment, observed,  "  It  has  been  determined,  in  the  Court  of  King's  Bench,  that 
the  re-admission  of  Mr.  Wilton,  as  an  attorney  of  that  Court,  in  1823,  was 
void,  in  consequence  of  his  neglect  to  take  out  his  certificate  for  more  than 
twelve  months  after  the  time  of  the  re-admission.  This  reason  is  not  applica- 
ble to  the  re-admission  of  Mr.  Wilton  as  a  solicitor  of  this  Court.  But  it  is 
argued  that  are-admission  implies,  and  can  only  be  founded  on,  a  valid  origi- 
nal admission ;  and  that  the  original  admission  of  Mr.  Wilton,  in  1810,  was, 
under  the  statute  37  Geo.  3,  c.  90,  rendered  wholly  void  by  his  neglect  to  take 
out  his  certificate  till  April,  1813/' 

His  Lordship  then,  after  adverting  more  particularly  to  the  terms  of  that 
statute,  proceeded  as  follows  :— 

"  Upon  the  construction  of  the  statute,  it  has  been  decided,  that  the  word 
neglect  does  not  mean  merely  omission ;  it  does  not  mean  ^mission  to  take 
out  the  certificate  whilst  the  party  was  not  practising,  or  an  omission  occasioned 
by  the  negligence  of  a  clerk  or  agent,  but  omission  whilst  practising,  and  at- 
tended by  culpability  (A).  In  that  case,  if  the  omission  be  continued  for  more 
than  a  year,  the  statute  imposes  an  incapacity  to  practise  by  virtue  of  •  the 
omission,  and  makes  the  admission  null  and  void ;  but  at  the  same  time  gives 
the  Court  a  power  to  re-admit,  from  which  it  plainly  appears  that  the  words 
'null  and  void9  are  to  be  taken  in  a  qualified  sense.  The  statute,  as  was 
stated  by  Chief  Baron  Richards,  in  Jones  v.  Stevens  (i),  occasions  a  suspension 
of  the  capacity  of  the  attorney  or  solicitor  to  act,  but  does  not  wholly  destroy 
the  character ;  it  imposes  on  him  the  necessity  of  being  re-admitted,  render- 
ing him  incapable  of  practising  until  that  be  done. 

"  And  accordingly  the  cases  are  very  numerous  in  which  attorneys  and  so- 
licitors duly  admitted,  and  having  at  first  taken  out  their  certificate,  but  af- 
terwards omitted  to  do  so  for  more  than  a  year,  have  been  re-admitted  even 

(f)  It  appears  that  the  affidavit  upon  admission  as  a  solicitor  was  founded 

whictt  Mr.  Wilton  was  re-admitted  a  upon  his  original  admission  in  Chancery, 

solicitor,  stated  that  he  regularly  took  and  not  as  his  admission  in  the  Common 

out  his  certificate  from  the  time  of  his  Pleas  had  been,  on  the  fact  of  his  being 

admission  (in  1810)  until  the  year  1820 ;  at  that  time  an  attorney  io  the  King's 

which  was   an  obvious  mis-statement  Bench ;  but  it  does  not  appear  from  the 

(as  he  had  not  taken  out  his  first  cer-  report,  whether  his  original  admission 

tificate  till  1813), which  Mr.  Chambers's  in  1310  was  founded  upon  his  previous 

counsel  contended  would,  of  itself,  be  admission  in  the  King's  Bench,  or  upon 

sufficient  to  invalidate  bis  re-admission,  the  usual  notices,  &c. 

Mr.  Wilton's   counsel    argued  that  it  (g)  It  appears  from  the  judgment  of 

was  not  necessary  to  make  any  such  Lord  Longdate  that  this  application  was 

statement ,  and  that  the  inaccuracy  was  irregular  in  form,  and  should  have  been 

clearly  referable  to  mistake.    (See  2  made  by  petition.    (2  Keen.  508.) 

Keen.  501, 504.)  (A)  See  Exp.  Motion, 2D.  &  R.  238. 


This  shows,  however,  that    his  re-         (I)  11  Price,  263. 
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Common  Pleat,  without  payment  of  arrears  of  duty,  and  without  penalty,  or  with  a  nominil 
pIS£    "penalty. 
v.  "  The  cases  in  which  no  certificate  has  been  taken  out  within  a  year  after 

Chambers.  ^  admi^on  are  not  numerous.  In  Ex  parte  Jones  (J),  Mr.  Baron  Parke, 
when  a  judge  of  the  Court  of  King's  Bench,  considered  an  attorney,  who  had 
not  taken  out  his  certificate,  and  had  not  practised  for  more  than  a  year  after 
his  admission,  was  entitled  to  take  out  his  certificate  without  re-admission. 
In  Ex  parte  Nicholas,  (jj)  Sir  Vicary  Gibbs,  then  Chief  Justice  of  the  Common 
Pleas,  considered  that  in  that  case  a  re-admission  was  necessary;  and  in 
Ex  parte  Adey,  a  case  which  is  not  reported,  I  find  that  in  the  like  circum- 
stances, Lord  Eldon  considered  that  a  re-admission  was  necessary,  or  at  least 
proper. 

"  These  are  all  the  cases  of  which  I  am  aware ;  and  the  question  has  been, 
not  whether  the  admission  had  become  absolutely  null  and  void,  but  whether 
re-admission  was  or  was  not  necessary.  It  was  never  suggested  that  an 
admission  de  novo  was  required. 

"  If  re-admission  was  not  necessary,  Mr.  Wilton  practised  regularly  from 
1813  to  1820,  and  was  doly  re-admitted  in  1826.  And  if  we  suppose  this  to 
be  a  case  in  which  re-admission  was  necessary,  then  whatever  might  be  the 
effect  of  the  transactions  in  which  Mr.  Wilton  practised  between  the  years 
1813  and  1820,  yet  as  he  was  re-admitted  before  he  acted  as  the  solicitor  of 
Mr.  Chambers,  he  was  restored  to  a  capacity  to  practise  by  that  re-admission, 
unless  he  was  guilty  of  some  fraud  in  procuring  it ;  and  no  evidence  of  such 
fraud  is  now  produced. 

"•I  am,  therefore,  of  opinion,  that  this  motion,  so  far  as  it  seeks  a  declara- 
tion, that  the  re-admission  of  Mr.  Wilton  was  void,  and  that  he  was  incapable 
to  act  as  a  solicitor,  cannot  be  sustained,  and  must  be  dismissed  with  coats ; 
and  that  the  motion,  so  for  as  it  seeks  to  discharge  the  order  for  taxing  Mr. 
Wilton's  bill  of  costs,  cannot  be  granted  without  the  consent  of  Mr.  Wilton." 

The  expressions  of  the  Court  in  Wilton  v.  Chambers,  that  "  Mr.  Wilton  was 
incapable  of  practising/'  and  that  "  he  was  off  the  roll  of  attorniea,"  must 
be  considered  as  said  merely  in  respect  of  the  case  before  them ;  they  cannot 
have  meant  that  he  was  off  the  roll  to  all  intents  and  purposes.  There  are 
other  cases  to  show  that  the  words  "null  and  void/'  in  the  statute,  must 
be  taken  with  some  qualification.  In  Hodkinson  v.  Mayor  (k),  an  attorney, 
who  had  neglected  to  obtain  his  certificate,  in  pursuance  of  37  Geo.  3,  was 
held  not  liable  to  the  penalty  imposed  by  12  Geo.  2.  c.  13,  a.  7.  for  prac- 
tising in  the  County  Court.  That  case  was  decided  upon  the  authority  of  In 
re  Hodgson  and  Ross  (/),  where  it  was  held  that  the  omission  by  an  attorney  to 
take  out  his  certificate  did  not  render  him  "  an  unqualified  person"  within  the 
22  Geo.  2,  c.  46,  s.  11,  so  as  to  subject  his  agent  to  the  penalties  of  that 
Act  for  permitting  him  to  practise  in  his  name.  In  HUleory  v.  Hungote  (at), 
Littledole,  J.,  said,  though  he  considered  himself  bound  by  the  decision  of 
this  Court,  in  Ex  parte  Nicholas,  that  he  felt  inclined  to  think  the  decision 
in  Ex  parte  Jones  was  the  correct  one.    Assuming  it  to  be  so,  it  certainly 

0)  2D.  P.  C.  451.  (/)  1  Har.&  Wol.  265;  3  A.&E. 

{jj)  6  Taunt.  408, 2  Marsh.  123.  224,  S.  C.  (oom.  In  re  JR.  &  JET.) ;  4  N. 

tt)  1  Will.  Well.  &  Dav.  15;  6  A.  &  M.  763. 

^  194;  1  N.  &  P.  397.  (m)  3D.  P.  C.  56. 
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appears  inconsistent  that  an  attorney,  who  has  been  admitted,  and  has  omitted  Common  Pita*. 
to  take  out  his  certificate,  for  more  than  a  year,  may  do  so  when  he  pleases,        j>Zwt 
without  re-admission;  but  that  if  upon  his  re-admission  he  makes  a  similar  v. 

omission,  the  re-admission  is  to  be  held  wholly  void.  In  the  present  case  Mr.  Chambbm. 
Wilton  would  hardly  have  been  admitted  to  the  bar,  after  his  re-admission  in 
1823,  unless  he  had  applied  to  have  his  name  taken  off  the  roll,  even  though 
he  had  not  taken  out  his  certificate.  The  rules  of  practice  as  to  admission  of 
attornies  are  always  considered  as  open  to  be  relaxed,  according  to  the  hard- 
ship of  a  case ;  Exp.  Hubbard  (»),  Exp.  Blunt  (o).  [Tindal,  C.  J.— This  can 
hardly  be  called  a  question  of  mere  practice.  The  other  side  contend  that,  by 
the  decision  of  the  Queen's  Bench,  Mr.  Wilton  at  the  time  of  his  admission 
here,  was  not  an  attorney  of  that  Court,  within  the  terms  of  the  Act  of 
Parliament.]  He  was  de  facto  admitted  an  attorney  of  the  King's  Bench  at  the 
time  of  his  admission  here,  and  the  Court  are  not  called  on  to  say  that  he  was 
on  the  roll  of  the  King's  Bench  at  that  time.  The  hardship  will  certainly  be 
extreme,  if,  after  a  lapse  of  thirteen  years,  this  Court  should  hold  that  his 
admission  here,  obtained  without  fraud,  was  wholly  void,  thereby  exposing 
him  to  penalties  during  the  whole  of  that  period ;  Slack  v.  WUkins(p).  After 
such  a  lapse  of  time,  the  Court  might  consider  the  roll  conclusive,  and  not 
inquire  into  irregularities  previous  to  the  admission ;  Exp.  Page  (q) ;  Anon.  (r). 

Wilde,  Serjt.,  in  support  of  the  rule. — The  effect  of  the  decision  in  Wilton  v. 
'  Chambers  is,  that  Mr.  Wilton  was  not  an  attorney  of  the  Court  of  King's 
Bench  at  the  time  of  his  admission  here,  and  the  principle  of  that  case  also 
establishes  that  he  was  never  an  attorney  of  that  Court,  not  having  taken  out 
his  certificate  within  a  year  of  his  first  admission.  As  he  was  admitted  in 
this  Court  upon  the  ground  that  he  was  an  attorney  of  the  King's  Bench,  on 
its  appearing  that  that  ground  fails,  it  follows  that  he  has  never  been  properly 
admitted  here. .  He  was  not  in  fact  in  a  situation  to  be  admitted  here.  The 
statute  of  87  Geo.  3  is  a  Revenue  Act  to  a  certain  extent  only ;  but  it  is  di- 
rected also  to  many  very  important  subjects  with  reference  to  the  admission  of 
attorneys.  It  is  extremely  necessary  to  know  the  pursuits  of  an  attorney  dur- 
ing the  time  he  has  omitted  to  take  out  his  certificate.     The  term  "  culpable 

(n)  1  D.  P.  C.  438.  who  had  been  an  attorney,  had  since 

(o)  5  D.  P.  C.  231.     See  also  Bxp.  died,  and  that  he  was  desirous  of  re- 

Matthews,!  B.&Ad.  IGO;  Exp.  Frost,  turning  to  the  profession  to  continue 

1  Har.  &  Wol.  Jll ,  3  D.  P.  C.  322;  the  suits  that  were  left  in  his  father's 

Exp.  Vaughan,  wilL  Woll.  &  Dav.  46;  office;  the  requisite  notices  had  only 

Exp.  Blacky  Id.  73;  Bxp.  PetsrsonAd.  been  given  on  the  12th  April,  and  the 

196 ;  Exp.  Lovcgrove,  Id.  347 ;  Exp.  rule  H.  T.  6  W.  4,  requiring  the  affi- 

Bxuk,  Id.  348 ;  Exp.  Cooper,  Ibid.  5  D.  davit  to  be  filed  with  a  master,  had  not 

P.  C.  70S;Exp.  Holland.  Will.  Woll.  &  been  complied  with.    The  Court,  under 

Dav.  349 ;  5  D.  P.  C.  6ol ;  Exp.  Tom-  the  peculiar  circumstances  of  the  case 

kins,  Will.  Woll.  &  Dav.  569 ;  6  D.  allowed  the  affidavit  to  be  then  filed' 

P.  C.  3;  Exp.   Collins,  1  Will.  Woll.  and  a  rule  to  be  drawn  up  for  the  party's 

&  Hodg.  173;  6  D.  P.O.  495;  Exp.  re-admission  on  the  last  day  of  the 

Johnson,  1  Will.  Woll.  and  Hodg.  404.  Term  (8th  May), but  intimated  that  the 

In  Exp.  Smith,  (C.  P.,  E.  T„  1839,  case  must  not  be  drawn  into  a  prece- 

April,  loth),  which  was  an  application  dent. 

by  an  attorney  to  be  re-admitted,  it  (p)  1  C.  &  M.  23;  3  Tyr.  158. 

appeared  that  the  applicant  had  been  (9)  1  Bing.  160;  7  Moo.  572. 

struck  off  the  roll  at  his  own  request,  in  (r)  2  B.  &  Ad.  766. 
the  Drecediner  Term  .  that  his  father. 
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Csmmm  Pleas, 


Paget 

v. 

Cbambbbs. 


neglect,"  used  in  Exp.  Matson  means  intentional,  as  opposed  to  accidental  neg- 
lect. In  this  case  there  has  been  a  voluntarily  cessation  of  practice  from 
1823  to  1826.  Exp.  Nicholas  shows  that  Mr.  Wilton  ought  to  have  applied 
for  re-admission  in  the  King's  Bench  in  1 826.  If  he  had  made  such  application, 
it  would  have  been  necessary  for  him  to  explain  how  he  had  occupied  himself 
since*  1 823.  If  he  applied  for  an  original  admission  here,  he  must  have  given  the 
regular  notices,  &c. ;  but  by  making  the  application  as  an  attorney  of  another 
Court,  all  these  inquiries  were  precluded.  He  virtually  affects  to  be  a  practis- 
ing attorney  of  the  King's  Bench,  at  the  time  he  applies  for  admission  here,  when 
in  fact  he  was  not  so ;  and  consistently  with  the  bare  statement  that  he  had 
been  re-admitted  an  attorney  of  the  King's  Bench,  he  might  have  been  subse- 
quently struck  off  the  rolls  of  that  Court  before  his  application  here.  The 
question  before  tht  Master  of  the  Rolls  was  of  a  wholly  different  nature  from 
the  present. 

Cur.  ad.  vult. 


Tunuii,  C.  J.  now  delivered  judgment : — 

Upon  this  rule,  which  calls  on  Mr.  Henry  Wilton  to  show  cause  why  his 
name  should  not  be  struck  off  the  roll  of  attorneys  of  this  Court,  the  facts 
upon  which  the  Court  is  called  upon  to  determine,  are  these  :— 

Mr.  Wilton  was  admitted  an  attorney  of  the  Court  of  King's  Bench  in  1810, 
and  took  out  his  first  certificate  as  an  attorney  in  1813,  continuing  his  certifi- 
cate yearly,  till  1819  inclusive,  when  his  last  certificate  was  in  force  until  the 
15th  November,  1820 ;  from  that  time  he  ceased  to  take  out  his  certificate,  or 
to  practice,  till  1826. 

In  the  year  1823  he  was  re-admitted  an  attorney  of  the  Court  of  King's 
Bench,  upon  an  affidavit  stating  his  original  admission,  and  that  in  pursuance 
of  the  statute,  and  previous  to  his  practising,  he  took  out  a  certificate,  which 
he  continued  to  take  out,  and  duly  to  pay  for  the  same,  until  the  1 5th  November, 
1820;  but  from  that  day  he  omitted  so  to  do,  and  ceased  to  practise.  But 
after  such  re-admission,  no  certificate  was  taken  out  by  him  until  1826. 

Upon  this  state  of  facts,  on  the  25th  Jane,  1837,  a  rule  nisi  was  obtained 
in  the  Court  of  Queens  Bench,  in  the  case  of  Wilton  v.  Chambers,  calling  on 
the  plaintiff  to  show  cause  why  certain  judgments,  executions,  and  other  se- 
curities, should  not  be  set  aside  ;  which  rule  was  afterwards  made  absolute  in 
Michaelmas  Term,  1 837 ;  the  rule  reciting  that  Wilton  was  not  entitled  to  prac- 
tise in  the  Court  of  Queen's  Bench,  and  that  the  question  as  to  the  judgments, 
&c,  should  be  referred  to  the  Master,  on  certain  terms  therein  contained. 
From  the  judgment  of  the  Court  it  appears  that  the  ground  on  which  the 
Court  proceeded  to  make  the  rule  absolute  was,  that  on  re-admission,  an  at- 
torney is  bound  to  take  out  his  certificate  forthwith ;  and  that  Mr.  Wilton  not 
having  so  done  till  1826,  his  re-admission  in  1823  was  null  and  void,  under 
the  thirty-first  section  of  the  stat.  37  Geo.  3,  c.  90 ;  or  in  other  words,  that 
in  1826  he  was  off  the  roll  of  attorneys  of  that  Court. 

Such  being  the  statement  relating  to  Mr.  Wilton  as  an  attorney  of  the 
Court  of  Queen's  Bench,  it  appears  that  in  Hilary  Term,  1826,  he  was  ad- 
mitted for  the  first  time  an  attorney  of  the  Court  of  Common  Pleas,  upon  an 
affidavit  that  he  was  then  an  attorney  of  the  Court  of  King's  Bench,  and  upon 
producing  to  the  officer  the  admission  of  1810,  in  the  Court  of  King's  Bench, 
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and  reading  his  affidavit,  that  he  had  paid  the  duty  on  the  articles,  and  that  he  Common  Pleat. 
had  been  admitted  an  attorney  of  the  Court  of  King* 8  Bench,  pTget 

Nothing  can  be  more  express  or  positive  than  the  affidavit  of  Mr.  Wilton,  v. 

as  to  the  exclusion  of  any  possibility  of  fraud  on  his  part  in  obtaining  his  ad-  Chamber*. 
mission  in  this  Court.  In  Hilary  Term,  1826,  he  applied  at  the  Secondaries' 
office  to  ascertain  what  was  requisite  and  necessary  in  order  to  be  admitted  an 
attorney  of  this  Court.  He  stated  to  the  Secondary  the  exact  facts  of  his 
case  as  to  his  admission  and  re-admission  in  the  Court  of  King's  Bench,  and 
that  he  had  taken  out  his  first  certificate  under  such  re-admission  in  January, 
1826,  and  asked  the  officer  especially,  if  it  was  necessary  for  him  to  give  the 
usual  notices,  as  he  had  done  on  his  re-admission,  when  the  Secondary  told 
him  he  need  not  do  so,  but  that  all  that  was  necessary  was  to  make  such  affi- 
davit, as  in  fact  he  had  made ;  and  even  before  he  swore  the  affidavit,  he 
showed  it  to  the  Secondary,  who  stated  it  was  sufficient.  And  the  officer  has 
certified  to  the  Court,  during  the  progress  of  the  argument,  that  the  affidavit 
was  in  the  precise  form  then  used,  and  upon  which  very  large  numbers  of  at- 
torneys have  been  admitted  in  this  Court,  although  since  that  time  the  form 
has  been  altered  by  the  insertion  of  the  statement  that  the  party  has  continued 
an  attorney  of  the  Court  of  King* 8  Bench  ever  since  his  admission  or  re-ad- 
mission. 

Upon  this  affidavit  Mr.  Wilton  was  admitted ;  and  from  the  year  1826  he 
took  out  his  certificate  regularly  to  1831,  when  he  ceased  to  practise  altogether* 
Now,  it  may  be  questionable  whether  he  was  regularly  admitted,  or  more 
properly,  whether  he  was  entitled  to  claim  to  be  admitted  in  the  Common  Pleas, 
upon  filing  the  affidavit  which  he  produced ;  for  if  the  defect  in  it  had  been 
pointed  out  at  the  time,  the  Court  would  probably  have  required  an  original 
admission  in  this  Court. 

"But  he  was  admitted,  de  facto,  without  any  fraud,  and  with  the  knowledge 
of  the  Secondary,  whom,  as  before  stated,  he  consulted  on  the  steps  to  be 
taken.  He  had  never  practised  in  the  Common  Pleas  before  that  admission. 
He  had  never  been  guilty  of  any  neglect  in  taking  out  his  certificate  after  his 
original  admission  in  this  Court.  The  objection  therefore  which  was  made, 
and  held  to  be  available  against  the  validity  of  his  re-admission  in  the  Court 
of  King' 8  Bench,  viz.,  that  he  had  not  forthwith  taken  out  his  certificate,  and 
that  therefore,  -under  37  Geo.  3,  a  90,  s.  31,  his  admission  was  null  and  void, 
cannot  apply  to  his  admission  in  the  Common  Pleas  in  1826,  for  the  certificate 
was  forthwith  taken  out  after  such  admission,  and  regularly  continued.  If 
Mr.  Wilton,  instead  of  resting  upon  his  admission  in  the  Court  of  King's 
Bench,  had  given  the  tegular  notices,  and  obtained  his  admission  as  an  original 
admission  as  an  attorney  in  this  Court,  all  would  have  been,  not  onlv  valid  in 
law,  but  strictly  regular  and  free  from  objection. 

The  question,  therefore,  becomes  this— whether  this  Court  is  bound  to  strike 
Mr.  Wilton's  name  off  the  roll,  on  the  ground,  not  that  his  admission  is 
absolutely  void,  but  that,  as  the  facts  now  appear,  it  may  have  been  irregularly 
obtained.  And  we  think,  under  the  circumstances  above  referred  to,  and  par- 
ticularly observing  the  great  distance  of  time  at  which  the  objection  is  made, 
that  we  are  not  called  upon,  in  the  exercise  of  a  sound  discretion,  to  direct  his 
name  to  be  struck  off. 

The  rule,  therefore,  must  be  discharged;  but,  as  it  appears  to  us,  that  if 
the  Court  had  known,  at  the  time  of  his  admission  in  1826,  that  his  admission 
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Common  Pleas,  in  the  Court  of  King's  Bench  was  invalid  on  the  ground  of  the  omission  to 
take  oat  his  certificate,  they  would  not  have  allowed  him  to  be  admitted  in 
this  Court  on  such  an  affidavit,  we  think  it  should  be  discharged  without  costs. 

Rule  discharged. 


May  23. 


Toplis  and  another  v.  Granb. 


The  defend- 

%2a%L  A88UMPSITxtVm  a Prom3se of  Wemnhy. 

ber  of  a  firm,  The  first  count  of  the  declaration  stated,  that  the  defendant,  at  the 

auth  ^trto611  t"ne  °*  ma^m^  ^*  promise,  &c.  carried  on  the  profession  or  business  of  an 
the  plaintiffs  attorney  and  solicitor ;  that  the  defendant,  just  before  the  time  of  the  making 
(brokers),  "or  0f  his  said  promise,  &c.  had  represented  and  affirmed  to  the  plaintiffs 
to  distrain  the  that  he  the  defendant  was  the  attorney  of  one  Frances  Osborne v  and  that 
several  goods  she,  the  said  F.  0.,  was  then  lawfully  entitled  to  certain  arrears  of  rent, 
M^TTm  amountiDS  to  a  certain  sum  of  money,  to  wit,  21 01.  15*.  Gd.9  due  to  her 
auctioneer),  at  Christmas,  1831,  from  one  William  Armstrong,  .m  respect  of  the  rent  of 
for  rent  due  to  certain  premises,  being  No.  5,  Nam  Bridge-street,  in  the  parish  of  St. 
baUydirected  Bride's,  London,  and  that  the  said  F.  0.  was  then  entitled  to  distrain  on 
them  to  make  the  said  premises  for  the  recovery  thereof ;  and  thereupon,  on  the.  14th 
fatktvitk'as  Jowuy*  1832*  m  consideration  thereof,  and  that  the  plaintiffs,  at  the  special 
there  was  a  instance,  &c.  would,  by  themselves  ortheir  agents,  seize  and  distrain  certain  goods 
l€ffu  qU££lfiV  an^  chattels  on  the  premises  aforesaid,  for  the  recovery  of  the  said  arrears  of 
in  the  auction-  rent  *°  alleged  to  be  due  to  the  said  F.  0.  as  aforesaid,  he  the  defendant 
room.  The  undertook,  and  then  faithfully  promised  the  plaintiffs  to  indemnify  and  save 
Serif  struck  harmless  the  plaintiffs  from  all  loss,  damage,  costs  and  charges  which  should  or 
out  their  name  might  arise  or  happen  to,  or  be  incurred  by,  them  for  or  by  reason  of  such 
5?mJ?e  ftU"  seizure  and  distress  of  the  said  goods  and  chattels,  or  any  of  them ;  that  the 
substituted  plaintiffs,  confiding,  &c.  did  then  employ  certain  persona  then  carrying  on  the 
ti1**0*^  business  of  brokers  in  copartnership,  to  wit,  one  Thomas  Warfare*  one 
ker), bywhom  W^Oiam  Workers,  and  one  Samuel  Lovcjoy,  to  make  such  seizure  and  dis- 
the  distress  tress  of  the  several  goods  and  chattels  as  aforesaid,  as  agents  of  the  plutntiflk 
wto^n****  m  that  ^half ;  and  the  defendant  then  assented  to  the  employment  of  such 
the  defendant  last-mentioned  persons  by  the  plaintiffs  as  aforesaid j  that  the  said  agents 
had  frequent 

communications.  The  greater  part  of  the  goods  taken  under  the  distress  were  privileged,  as 
being  the  property  of  third  parties,  sent  to  A.  for  sale ;  the  owners  brought  actions  against 
W*  and  succeeded ;  and  W.  sued  the  plaintiffs,  who  were  compelled  to  reimburse  him.  These 
facts  being  submitted  in  a  case  to  die  Court,  to  draw  such  inferences  of  fact  as  a  jury 
might  t—Held, 

1.  That  there  was  an  implied  contract  on  the  part  of  the  defendant  to  indemnify  the 
plaintiffs  for  acting  according  to  his  directions.  (Semble,  that  such  an  indemnity  cannot 
be  implied  in  the  case  of  an  ordinary  warrant  of  distress.) 

2.  That  the  defendant  had  assented  to  the  employment  of  W.  as  the  plaintiff's  agent. 

8.  That,  under  the  circumstances,  it  was  not  the  duty  of  the  plaintiffs  to  ascertain  that 
the  goods  were  not  privileged  from  distress,  and  therefore  that  the  defendant  could  not 
set  up  negligence  as  an  answer  to  the  action. 

4.  That  the  plaintiffs  were  entitled  to  recover  the  amount  of  damages  recovered  against 
them  by  JT.,  together  with  the  costs  of  defending  that  action. 

5%  That  the  employment  of  the  plaintiffs  having  been  made  by  the  defendant  alone,  he 
could  not  set  off  a  debt  due  from  them  to  the  firm  of  which  he  was  a  member 
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of  the  plaintiffs  in  that  behalf  did  then,  on  the  1 6th  January,  in  the  year  Common  Pleas. 
last  aforesaid,  aa  such  agents,  seize  and  distrain  the  said  several  goods  and        Totlib 
chattels  then  being  on  the   said  premises,  for  the  recovery  of  the  said  «• 

arrears  of  rent  so  alleged  by  the   defendant  to  be  due  to  the  said  F.  0.       GllAlf*- 
as  aforesaid :  that,  after  the  said  seizure  and  distress,  to  wit,  on  the  day 
and  year  last  aforesaid,  divers  large  quantities  of  the  said  goods  and  chattels 
so  distrained  as  aforesaid  were  claimed  by  divers  persons,  on  the  ground 
that  the  same  goods  and  chattels  respectively  were  privileged  from  the 
said  seizure  and  distress  so  made  on  behalf  of  the  said  F.  0.,  as  aforesaid ;  * 
of  which  said  claims  the  defendant  had  notice,  and  was  then  requested  by 
the  plaintiffs  to  permit  them  to  return  the  same  goods  and  chattels  to  the 
said  respective  claimants,  bat  he  the  defendant  then  wholly  refused  to  give 
them  such  permission,  and  then  directed  the  plaintiffs  to  retain  the  said 
goods  and  chattels,  and  cause  the  same  to  be  retained  as  such  distress 
as  aforesaid :  that  the  said  several  persons  who  had  so  claimed  the  said  several 
goods  and  chattels  on  the  ground  of  their  being  so  privileged  from  distress 
and  seizure  as  aforesaid,  and  who  were  then,  at  the  time  of  the  said  distress, 
in  fact  entitled  to  the  possession  of  the  same  goods  and  chattels  respectively, 
thereupon  impleaded  the  said  T.  W.  and  W.  W.,  together  with  other  persons, 
in  divers,  to  wit,  ten  different  actions  at  law,  for  the  recovery  of  damages 
in  respect  of  the  seizure  and  detention  of  the  several  goods  and  chattels 
aforesaid,  to  which  they  were  so  respectively  entitled  as  aforesaid,  which 
said  respective  actions  he  the  defendant  did  defend  or  cause  to  be  de- 
fended; and  such  proceedings  were  thereupon  had  in  the  said  several  ac- 
tions, that  they  the  said  T>  W.  and  W.  W.  were  afterwards  forced  and 
obliged  to  pay,  and  did,  out  of  the  joint  funds  of  themselves  and  the  said 
8.  L.,  as  such  co-partners  as  aforesaid,  pay  unto  the  said  several  persons, 
being  plaintiffs  in  the  said  respective  actions,  divers  sums  of  money,  amount- 
ing in  the  whole  to  a  large  sum  of  money,    to  wit,  140/.  for  damages 
in  respect  of  such  seizure  and  distress  of  and  upon  their  said  respective 
goods  and  chattels,  and  in  order  to  compromise  the  claims  and  demands 
of  the  several  persons  in  respect  thereof,  and  for  certain  costs  of  suit  of  the 
respective  plaintiffs  in  the  said  respective  actions;  and  the  said  T.  W.  and 
W.  W.  were  also  forced  and  obliged  to  pay,  and  did,  out  of  the  joint  funds  of 
themselves  and  the  said  8.  L„  as  such  co-partners  as  aforesaid,  pay  divers 
other  sums  of  money,  amounting  in  the  whole  to  another  large  sum  of 
money,  to  wit,  150/.,  for  costs  necessarily  incurred  by  them  in  respect  of  the 
premises  respectively,  and  in  and  about  the  keeping  and  detaining  of  the  said 
goods  and  chattels  to  await  the  result  of  the  said  actions;  and  the  said  T.  W. 
and  W.  W.,  and  5.  £.,  then  demanded  payment  from  the  plaintiffs  of  the  said 
several  last-mentioned  sums  of  money;,  and  although  the  said  respective 
goods  and  chattels  so  claimed  as  being  privileged  from  distress,  and  seized 
aforesaid,  were,  at  the  time  of  such  distress  and  seizure,  in  met  so  privileged; 
whereof  the  defendant  had  due  notice;   and  although  afterwards,  on  the 
25th  January,  1835,  they  the  plaintiffs  gave  notice  to  the  defendant  of  the 
demand  of  payment  so  made  upon  them,  by  the  said  T.  W.,  W.  W.,  and 
8.  L.  as  aforesaid,  and  then  requested  the  defendant  to  indemnify  and  save 
harmless  the  plaintiffs  from  and  against  the  same  payment,  and  all  damages 
in  respect  of  the  premises :  nevertheless  the  defendant,  not  regarding  his  said 
promise  and  undertaking,  but  contriving,  &c.  did  not,  nor  would,  when  he 
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Common  Pleas,  was  so  requested,  or  at  any  other  time,  indemnify  and  save  harmless  the 
yJJJJJJ  plaintiffs  from  such  payment  to  the  said  T.  W.9  W.  W.,  and  8.  L.,  of  the 
said  last-mentioned  sums  of  money,  or  any  part  thereof,  or  of  all  damages  in 
respect  thereof,  but  wholly  neglected  and  refused  so  to  do ;  by  means  whereof 
they  the  said  T.  W„  W.  W.,  and  <8.  £.,  for  recovering  damages  on  occasion  of 
the  premises,  afterwards'  impleaded  the  plaintiffs  in  a  certain  action  in  Her 
Majesty's  Court  of  Exchequer;  and  such  proceedings  were  thereupon  had  in 
the  said  last-mentioned  court,  that  the  said  T.  W.9  W.  W.$  and  S.  L.  after- 
wards, by  the  consideration  and  judgment  of  the  said  last-mentioned  Court, 
recovered  against  the  plaintiffs  a  large  sum  of  money  on  occasion  of  the  pre- 
mises, and  of  their  costs  by  them  about  their  suit  in  that  behalf  expended,  to 
wit,  164/.  9*.  which  last-mentioned  sum  of  money  they  the  plaintiffs  after- 
wards, to  wit,  on  the  25th  May  1835,  were  forced  and  obliged  to  pay,  and 
and  did  then  pay  to  the  said  T.  W.t  W.  W.,  and  S.  L. ;  and  the  plaintiffs 
were  also  forced  and  obliged  to  lay  out  and  expend,  and  did  lay  out  and 
expend,  a  large  sum  of  money,  to  wit,  50/.,  in  and  about  their  defence  in  the 
said  last-mentioned  action :  from  which  several  sums  of  money  so  paid  by  the 
plaintiffs  as  aforesaid,  he  the  defendant  had  not  indemnified  or  saved  harm- 
less the  plaintiffs,  although  often  requested  so  to  do,  but  had  therein  wholly 
failed  and  made  default,  contrary  to  the  form  and  effect  of  the  said  promise 
and  undertaking  of  the  defendant  so  by  him  made  as  aforesaid ;  and  although 
the  plaintiffs  had  been  put  to  and  had  incurred  divers  other  costs  and  charges, 
amounting  to  a  large  sum,  to  wit,  the  sum  of  100/.,  on  occasion  of  the  pre- 
mises; and  although  afterwards,  on  the  4th  June,  1835,  they  the  plaintiffs 
required  the  defendant  to  indemnify  them  from  the  said  costs,  charges,  and 
expenses,  yet  the  defendant,  not  regarding  his  said  promise,  had  not  indem- 
nified the  plaintiffs  as  last  aforesaid,  nor  paid  to  them  the  said  monies,  or  any 
of  them,  as  aforesaid,  &c. 

The  declaration  also  contained  indebitatus  counts  (each  claiming  200/.)  for 
work  and  labour  and  materials,  for  money  paid,  and  on  an  account  stated. 

Pleas;  First  (to  the  whole  declaration),  nan  assumpsit. 

Second  (to  the  first  count).  As  to  so  much  of  the  causes  of  action  as  related 
to  the  employment  of  the  said  T.  W.,  W.  W.%  and  8.L.  by  the  plaintiffs; 
that  the  defendant  did  not  assent  to  the  employment  by  the  plaintiffs  of  the 
said  T.  W.t  W.  W.,  and  8.  L.  to  make  such  seizure  and  distress,  mode  et 
fotfndm 

Third  (to  the  same),  as  to  so  much  of  the  causes  of  action  as  related  to  the 
defendant  having  directed  the  plaintiffs  to  retain  the  said  goods  and  chattels, 
and  cause  the  same  to  be  retained ;  that  the  defendant  did  not  direct  the 
plaintiffs  to  retain  the  said  goods  and  chattels,  and  cause  the  same  to  be  re- 
tained, modo  et/ormd. 

(Issue  was  joined  upon  these  pleas.) 

Fourth,  (to  the  same)  as  to  the  causes  of  action  in  the  introductory  part  of  the 
third  plea  mentioned ;  that  true  it  was  that  he  the  defendant  did  direct  the  plain- 
tiffs to  retain  the  said  goods  and  chattels  in  the  first  count  mentioned,  and  to 
cause  the  same  to  be  retained  as  such  distress,  as  in  that  count  mentioned;  but 
that  afterwards,  and  within  a  reasonable  time  after  such  direction  given  by  the 
defendant,  and  before  the  sale  of  the  said  goods,  and  before  any  expenses 
were  incurred  in  respect  of  the  same,  to  wit,  on  the  28th  January,  1832,  be 
the  defendant  wholly  recalled  and  revoked  the  said  direction,  and  then  ex- 
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pressly  left  it  to  the  plaintifis  to  exercise  their  own  discretion  to  sell  the  said  Common  Picas. 
goods  and  chattels  so  seized  as  aforesaid  or  not : — verification.  Torus 

Replication — Traverse ;  and  issue.  v. 

Fifth  plea  (to  the  same),  as  to  so  much  of  the  causes  of  action  as  related  to  Grani 
the  defendant  having  defended,  or  caused  to  be  defended,  the  said  actions  in  the 
first  count  said  to  have  been  brought  by  the  several  persons  who  claimed  the  said 
goods  and  chattels  against  the  said  7.  W.  and  W.  W.t  together  with  other  per- 
sona, that  the  said  actions  in  the  first  count  mentioned  to  have  been  brought  by 
the  several  persons  who  had  claimed  the  said  goods  and  chattels  against  the  said 
7.  W.  and  W.  W„  together  with  other  persons,  were  brought  against  the  said 
7.  W.  and  W.  W.$  the  now  defendant,  the  said  F.  O.,  one  Jonathan  Osborne,  and 
one  W.  Mafyon,  the  said  four  last-mentioned  persons  being  the  said  other  person? 
in  the  said  first  count  mentioned ;  and  the  said  J.  O.  and  W.  M.  having 
been  employed  by  and  on  behalf  of  the  plaintiffs  in  the  making  of  the  said 
distress ;  that,  at  the  time  of  the  bringing  of  the  said  actions,  he  the  defendant 
was  an  attorney  of  the  Court  of  Exchequer,  and  a  partner  with  /.  &  Brooks 
and  7.  Cooper,  attorneys  at  law,  and  carrying  on  business  in  co-partnership 
with  them  as  such  attorneys,  under  the  stile  and  firm  of  Brooks,  Grane  4 
Cooper,  and  that  the  said  actions  were  defended,  and  caused  to  be  defended, 
by  the  now  defendant,  and  the  said  /.  8.  B.  and  7.  C,  for  and  on  account  of 
the  said  F.  0.,  as  the  attorneys  of  and  for  the  said  F.  0.,  and  on  her  retainer, 
and  for  and  on  account  of  the  now  defendant,  and  for  his  necessary  protec- 
tion in  that  behalf,  he  the  defendant  so  being  a  partner  in  the  said  firm  of 
Brooks,  Grane  \8s  Cooper  as  aforesaid,  and  for  and  on  account  of  the  said 
7.  fF.  and  W.  W.,  J.  0.  and  W.  M„  as  the  attorneys  of  and  for  the  now 
plaintiffs,  and  upon  their  retainer  by  them  in  that  behalf  given  to  the  de- 
fendant and  the  said  /.  8,  B.  and  7.  C. ;  and  that  he,  the  defendant,  did 
defend,  and  cause  to  be  defended,  the  said  last-mentioned  actions,  in  manner 
and  form  as  in  that  plea  mentioned,  but  not  further  or  otherwise. 

Replication— tnvemiig  that  the  actions  were  defended  by  the  defendant  and 
/.  8.  B.  and  7.  ft,  on  account  of  F.  0.,  as  the  attorneys  for  the  said  F,  0., 
and  on  her  retainer,  and  on  account  of  the  defendant,  and  for  his  necessary 
protection  in  that  behalf,  and  on  account  of  7.  W.,  W.  W.,  /.  0.,  and  W  Af ., 
as  the  attorneys  for  the  plaintiffs,  and  upon  their  retainer. — Issue  thereon. 

Sixth  plea  (to  the  breach  in  the  first  count),  that  the  said  7.  W.  and  TV.  W. 
were  not  forced  and  obliged  to  pay,  and  did  not  pay,  unto  the  said  several 
persons  being  plaintifis  in  the  said  respective  actions  in  the  first  count  men- 
tioned, any  sums  of  money  whatsoever  for  damages  in  respect  of  such  seizure 
and  distress  as  in  the  first  count  mentioned,  or  in  order  to  compromise  the 
claims  and  demands  of  the  said  several  persons  in  respect  thereof,  or  for  costs 
of  suit  of  the  respective  plaintiffs  in  the  said  respective  actions ;  nor  were  the 
said  7.  FT.,  W.  W.,  and  8.  L.  forced  or  obliged  to  pay,  nor  did  they  pay  any 
moneys  for  costs  necessarily  incurred  by  them  in  respect  of  the  said  actions,  or 
in  or  about  the  keeping  and  retaining  of  the  said  goods  and  chattels ;  nor 
were  the  plaintifis  forced  or  obliged  to,  nor  did  they  lay  out  or  expend  any 
moneys  whatsoever  in  or  about  their  defence  in  the  action  brought  against 
them  by  the  said  7.  W„  W.  W.t  and  8.  L.— Issue  thereon. 

Seventh  plea  (to  the  breach  in  the  first  count  lastly  assigned) — that  the 
plaintifis  were  not  put  to,  nor  did  they  incur,  any  costs  and  charges,  modo  et 
formd— issue  thereon. 
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Comma*  Pleas,  that  count  mentioned,  by  and  through  the  negligence,  misconduct  and  default  of 
?£££       the  plaintiffs  and  their  servants,  and  by  and  through  the  want  of  skill,  care 
v.  and  attention  of  the  plaintiffs  and  of  their  servants,  and  not  further  or 

Geami.       otherwise. 

Replication— Traverse ;  and  issue. 

Ninth  plea  (to  the  second  and  subsequent  counts),  that  the  promises  in  those 
counts  mentioned  were  made  by  the  defendant  and  the  said  /.  S.  B.  and 
and  T.  C.  jointly,  and  not  by  the  defendant  alone;  and  a  set  off  due  from 
the  plaintiffs  to  the  defendant  and  /.  5.  B.  and  T.  W.  for  work  and  materials, 
money  paid*  and  on  an  account  stated. 

2^p£ctftofi-^traversing  that  the  said  promises  were  made  by  the  defendant, 
and  /.  8.  B.  and  T.  W.  jointly ;  and  that  the  plaintiffs  were  indebted  to  the 
defendant,  and  /.  8.  B.  and  T.  W.,  modo  etformd.— -Issue  thereon. 

Tenth  plea  (to  the  second  and  subsequent  counts)— a  set  off  due  from  the 
plaintiffs  to  the  defendant  alone,  for  considerations  moving  from  the  defen- 
dant, and  similar  to  those  mentioned  in  the  ninth  plea. 

Replication — traversing  the  alleged  set  off. — Issue  thereon. 

Eleventh  plea  (to  the  second  and  third  counts),  that  the  work  therein  men- 
tioned was  done  by  the  plaintiffs  upon  the  retainer  of  the  defendant,  for  the 
purpose  of  distraining  for  certain  arrears  of  rent  in  and  upon  certain  premises, 
and  that  the  materials  therein  also  mentioned  were  provided  by  the  plaintiffs 
in  and  about  the  same ;  and  that  the  money  in  the  third  count  mentioned  was 
paid  and  disbursed  by  the  plaintiffs  in  and  about  the  said  retainer,  and  for  the 
purpose  aforesaid ;  and  that  the  said  work  was  done  and  performed  by  the 
plaintiffs  so  unnecessarily,  and  in  so  negligent,  unskilful  and  improper  a 
manner,  that,  by  and  through  the  default,  negligence,  and  want  of  skill,  care 
and  attention  of  the  plaintiffs  in  that  behalf,  the  said  work,  and  the  materials 
for  the  same  provided,  and  the  said  disbursements  so  made  as  aforesaid, 
became  and  were  wholly  useless,  and  of  no  value  whatsoever  to  the  defendant, 
whereof  the  plaintiffs  at  the  time  in  the  said  second  and  third  counts  men* 
tioned  had  notice. 

Replication— that  the  work  was  done  unnecessarily,  &c,  and  became  wholly 
useless,  &c.-— Issue  thereon. 

The  action  was  brought  to  recover  185/.  9s.  $d.  under  the  following  circum- 
stances :— The  plaintiffs  were  partners,  as  auctioneers  and  valuers,  under  the 
firm  of  TopUe  and  Son.  The  defendant  is  an  attorney,  and,  from  a  period 
anterior  to  Christmas  1831,  until  the  24th  June  1889,  carried  on  business  as 
such  in  partnership  with  Messrs.  Brooke  and  Cooper,  under  the  firm  of  Brooks, 
Grane  and  Cooper*  Since  the  last-mentioned  day  he  has  carried  on  business 
alone. 

At  Christmas  1831,  210/.  15*.  6d.  became  due  from  Mr.  W.Armstrong 
to  Mrs.  Frances  Osborne,  the  aunt  of  the  defendant,  for  rent  of  the  premises. 
No.  5,  New  Bridge-street,  Blackfriars.  Armstrong  ma  an  auctioneer,  and  the 
lower  part  of  the  premises  was  used  by  him  for  the  purpose  of  an  auction-room. 
On  the  afternoon  of  Saturday,  the  14th  January,  1832,  the  defendant  called  si 
the  plaintiffs  office,  and  gave  to  one  Brown,  their  clerk,  the  following  autho- 
rity to  distrain  for  the  above-mentioned  rent : — 

"  Messrs  Toplis,  or  their  agent. — I  do  hereby  authorire  you,  or  your  agent, 
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New  Bridge -street,  in  the  parish  of  St.  Bride,  in  the  city  of  London,  for  the  Common  Pleas, 
sum  of  210/.  15*.  6d.,  for  arrears  of  rent  due  from   William  Armstrong  to        t!>pl£ 
Frances  Osborne,  at  Christmas  last,  and  for  so  doing  this  shall  he  a  sufficient  r. 

authority.    As  witness  my  hand  this  14th  day  of  January,  1882.  Qnkuu. 

(signed)        William  Grane." 

The  defendant  desired  Brown  to  get  the  distress  levied  forthwith,  as  there 
was  a  large  quantity  of  furniture  in  the  auction-room.  On  the  defendant  being 
informed  that  both  the  defendants  were  absent,  he  said,  that  unless  he  could 
get  the  distress  levied  at  once,  he  must  take  it  elsewhere  to  be  done ;  where- 
upon Brown  told  him,  that  as  soon  as  any  one  came  in  it  should  be  done. 

Brown  altered  the  warrant,  by  erasing  the  name  of  Toplis,  and  substituting 
that  of  Warlters,  and  introducing  after  the  words  "  or  their  agent,"  the  name 
of  "  Joshua  Gray."  Brown  took  the  warrant  so  altered  to  Messrs.  Warlters, 
with  directions  to  execute  the  same  forthwith ;  and  early  on  Monday,  the 
16th,  Messrs.  Warlters,  by  their  clerk,  the  said  Joshua  Gray,  distrained  all  the 
goods  on  the  premises,  leaving  a  man,  Jonathan  Osborne,  to  whom  was  added, 
on  the  following  day,  William  Malyon,  in  possession.  On  the  18th,  Messrs. 
Toplis  and  Son  gave  the  defendant  notice  that  the  distress  had  been  levied. 

On  the  19th,  Messrs.  Warlters  and  Co.  were  served  with  notices  (directed 
to  them,  and  to  the  defendant,  and  to  Frances  Osborne),  of  claims  to  some  of 
the  gooda  by  ten  different  persons,  as  being  their  property;  whereupon 
Messrs.  Warlters  and  Co.  handed  over  the  notices  to  the  plaintiffs,  who  imme- 
diately sent  them  to  the  defendant. 

On  the  same  day  the  plaintiffs  sent  Brown,  their  clerk,  to  the  defendant,  to 
request  that  he  would  give  them  further  directions,  and  an  express  indemnity, 
before  they  proceeded  further  with  the  distress.  The  defendant  thereupon 
wrote  to  the  plaintiffs  the  following  :— 

"  20th  January,  1832. 

"  We  hereby  undertake,  on  the  part  of  Mrs.  Osborne,  to  indemnify  you  for 
proceeding  to  sell  the  goods  distrained  on  the  premises,  No.  5,  New  Bridge* 
street. 

"  Brook,  Grane  and  Cooper." 

The  plaintiffs  forwarded  the  above  to  Messrs.  Warlters,  adding  thereto— 
"  We  hereby  undertake  to  indemnify  you  in  the  above  matter." 

On  the  21si  January  the  goods  distrained  were  condemned,  and  some  of 
them  were  removed  from  Armstrong's  premises  to  Messrs.  Warlters9  ware- 
rooms,  in  Farringdon-strect,  preparatory  to  a  sale,  of  which  removal  the 
defendant  had  notice.  On  the  23d,  a  clerk  of  Messrs.  Warlters  called  on  the 
defendant,  and  stated,  that  the  attorney  of  the  claimants  had  called  upon 
them,  and  said  he  had  a  note  from  the  defendant  to  give  up  the  goods;  when 
the  defendant  said,  that  Messrs.  Warlters  were  to  go  on  with  their  instructions 
till  the  same  were  contradicted.  On  the  24th  the  defendant  called  upon  the 
plaintiffs,  and  told  them  they  were  to  go  on  with  the  distress,  and  that  be 
would  give  them  a  further  guarantee.  On  the  25th  the  defendant  called  upon 
Messrs.  Warlters,  and  said  he  would  write  to  them  that  evening  or  the  fol- 
lowing morning,  and  that  the  goods  were  not  to  be  removed  till  then.  The 
goods  so  removed  were  advertised  for  sale  on  the  27th  January. 

On  the  28th  January  the  defendant  wrote  the  plaintiffs  the  following 
letter:— 
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Common  Pleat. 
Toplis 

V. 

Grane. 


would  be  willingly  subscribed  by  yourself  and  friends  to  defend  the  actions 
brought  by  Mr.  Mott  and  his  employer,  I  have  not  settled  those  actions,  as  I 
had  before  proposed  to  do;  and  the  plaintiff's  attorney  now  refuses  to  settle 
them.  I  regret  I  have  not  seen  or  heard  from  you  on  the  subject  since 
Thursday.  As  the  goods  are  not  sold,  I  must  request  you  to  consider  my  letter 
to  you  of  the  20th  instant,  containing  an  undertaking  on  the  part  of  Mrs, 
Osborne  to  indemnify  you  for  selling  them,  as  revoked.  I  must  leave  you  to 
exercise  your  own  discretion  as  to  selling  them  or  not ;  but  if  you  wish  for 
any  other  indemnity  or  guarantee,  I  will  with  pleasure  apply  to  Mrs.  Osborne 
for  her  sanction. 

"  (Signed)     W.  Grane, 

"  For  Brooks,  Self  mi  Co/' 

On  the  31st  the  defendant  again  wrote  to  the  plaintiffs  as  follows : — 
"  Counsel  advised  that  I  should  appear  for  Mrs.  Osborne  and  myself  alone, 
as  I  have  not  received  from  Mr.  Warlters  authority  to  appear  for  himself  and 
the  three  others.  This,  therefore,  I  have  directed  to  be  done ;  and  they  must 
take  any  consequences  resulting  from  their  not  giving  me  the  necessary 
authority  to  appear  for  them.  Counsel  also  thinks,  that  it  is  more  hazardous 
not  to  sell  than  to  sell,  because  the  surplus  (if  any)  should  be  ascer- 
tained and  returned  as  speedily  as  possible,  in  the  usual  way;  and,  if  not,  he 
thinks  they  may  have  a  fresh  ground  of  action.  At  the  same  time  I  must 
leave  it  to  yourselves  and  Mr.  Warlters  to  act  as  you  may  think  proper  in 
this  respect,  as  counsel  is  of  opinion,  that  Mrs.  Osborne  ought  not  to  give 
any  indemnity  for  the  discharge  of  duties  as  to  which  not  the  least  doubt  was 
raised  till  after  the  goods  had  been  taken." 

Ultimately,  at  the  request  of  the  present  plaintiffs,  Messrs.  Brooks,  Grane 
and  Cooper,  entered  appearances  for  all  the  defendants  in  the  Beveral  actions. 
The  sale  was  again  advertised  to  take  place  on  the  7th  February.  On  the  6th 
Messrs.  Warlters  offered  to  pay  the  costs  and  settle  the  actions,  provided  the 
defendant  would  consent  to  the  goods  being  returned;  and  the  defendant  was 
applied  to  for  an  indemnity.  On  the  following  day  he  addressed  a  letter,  in 
the  name  of  his  firm,  to  the  plaintiffs,  declining  to  give  any  indemnity,  and 
concluding  thus  :— 

"  In  the  mean  time,  we  must  leave  it  to  your  own  discretion  to  proceed 
with  the  sale  of  the  goods  seized,  or  not ;  but,  as  Mrs.  Osborne* s  solicitors,  we 
wish  the  sale  to  take  place  when  by  law  it  ought." 

On  the  29th  February,  the  defendant  wrote  to  the  plaintiffs  as  follows : — 

"  Counsel  has  again  advised  us  that  the  goods  ought  to  be  sold,  or  the 
defendants  may  be  prejudiced  at  the  trial.  You  will,  of  course,  exercise  your 
own  discretion  in  this  respect :  but  Mrs.  Osborne  must  not  be  prejudiced ;  she 
looks  to  you  for  compensation  for  any  injury  she  may  sustain  by  reason  of  the 
goods  not  being  sold  in  due  time." 

Again,  on  the  17th  April: — 

u  We  presume  that  these  goods  have  been  sold,  pursuant  to  our  directions 
and  to  the  advice  of  counsel.  If  not,  we  beg  to  know  why  they  have  not, 
and  in  whose  possession  they  now  are,  in  order  that  we  may  immediately  can- 
suit  with  counsel  as  to  the  proper  course  to  be  taken  by  Mrs.  Osborne" 

The  case  then  set  forth  a  lengthy  correspondence  between  the  parties,  and  a 
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before  alluded  to  was  tried,  and  a  verdict  entered  for  the  plaintiff  (a) ;  and  that  Common  Pleat. 
thereupon  the  other  nine  were  settled,  the  costs  being  paid,  and  the  goods  re-        t~^ 
stored.    The  costs,  which  amounted  to  222/,  15*.  lOd.  were  paid  byWarlters.  v. 

Warlters  and  Co.  afterwards  sued  the  plaintiffs  for  the  expenses  incident  to       Granz. 
the  distress,  and  the  costs  consequent  thereon,  and  recovered  against  them 
164/.  9*.,  which,  with  21/.  0*.  6d.  the  costs  of  defending  that  action, 
amounted  to  185/.  9*.  6rf.,  the  sum  sought  to  be  recovered  in  this  action. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences  of  fact  which  a  jury 
under  the  circumstances,  might  have  drawn ;  and  the  parties  agreed  to  be 
concluded  by  the  finding  of  the  Court  upon  the  whole  matter :  and  the  ques- 
tion for  the  opinion  of  the  Court  was,  whether,  under  the  circumstances, 
the  defendant  was  liable  or  not ;  and,  if  he  was,  to  what  amount :  the  verdict 
and  judgment  to  be  entered  accordingly. 

The  case  was  argued  at  the  sittings  in  Banc,  after  last  Hilary  Term,  by 
Wiyhtman  for  the  plaintiffs,  and  W.  B.  Watson  for  the  defendant  (b). 
The  following  cases  and  authorities  were^ cited:  Com.  Dig.  tit.  Action 
upon  the  Case  upon  assumpsit  (F.  6),  Payne  v.  Wilson  (c),  Adamson  v.  Jarvis  (rf), 
Merryweatker  v.  Nixon  (e),  Humphreys  v.  Pratt  (/),  Betts  v.  Gibbins  (g), 
Farebrother  v.  Ansiey  (A),  Wilson  v.  MUner  (t),  Robins  v.  Bridge  (J),  Hartop 
v.  Juckes  (k),  Burrell  v.  Jones  (I),  Burslem  v.  Fern  (»),  Housin  v.  Barrow  (»), 
Bac.  Abr.  tit.  Authority  (D.);  Shackell  v.  Rosier  (0),  and  Fletcher  v.  Har- 
court  (p). 

Tindal,  C.  J.  now  delivered  judgment  :— 

Hie  declaration  in  this  case  consisted  of  a  special  count  upon  a  promise 
of  indemnity,  alleged  to  have  been  made  by  the  defendant  to  the  plaintiffs, 
and  of  the  common  indebitatus  counts,  for  work  and  labour,  for  money  paid, 
and  for  money  due  upon  an  account  stated.  To  the  whole  of  which  declara- 
tion the  defendant  pleaded  no*  assumpsit,  and  to  different  parts  of  the  decla- 
ration ten  other  pleas.  As  it  will  be  necessary  to  consider  separately  the 
issue  raised  upon  each  of  these  pleas,  it  will  be  most  convenient  to  take  them 
in  their  order,  and  to  apply  the  facts  found  in  the  special  case  separately  to 
each  plea. 

The  special  count  states,  that,  "  in  consideration  that  the  plaintiffs,  at  the 

(a)  See  Adams  v.  Grane,  1  C.  &  M.  Smith,  Lead.  Ca.  298,  and  the  note  to 
380;  3Tyr.3'2&  Lampleigh  v.  Brathwait  (Hob.  105), 

(b)  The  point*  raised  in  the  argu-  Id.  vol.  1.  p.  70, 71. 
ment  will  be  found  to  be  sufficiently  (f)  2  Dow,  &  C).  288. 

stated  in  the  judgment.  (g)  2  A.  &  E.  57 ;  4  N.  &  M.  64. 

(c)  7  B.  &  C.423;  1  M.  &  R.  708.  (/<)  1  Camp.  343. 

(d)  4  Bing.  66;  12  Moo.  241.  (t)  2  Camp.  452. 

(<)  8  T.  R.  186.    It  was  there  held,  (j)  Mur.  &  Hurls.  257 ;  3  M.  &  W. 

that  if  a  party  recover  in  tort  against  114;  6  D.  P.  C.  140. 

two  defendants,  -and  levy  the  whole  (*)  2  M.  &  S.  438. 

damages  on  one,   he  cannot  recover  (/)  3B&A. 47* 

a  moiety  against   the    other   for  his  («t)  2  Wils.  47. 

contribution.     Upon  the    case  being  (n)  6  T.  R.  122. 

cited  at  bar,  Tindal,  C.  J.  observed.  (o)  2  Hodg.  17;   2  N.  C.  634     3 

that  the  doctrine  contained  in  it  had  Scott,  59. 

been  much  softened  off  by  subsequent  (p)  Hutton,  55. 
cases.    See  the  note  to  the  case,  2 
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Toplis 

v. 
Grans. 


Common  Pleas,  request  of  the  defendant,  would,  by  themselves  or  their  agents,  seize  and 
distrain  certain  goods  and  chattels  on  certain  premises,  for  the  recovery  of 
certain  arrears  of  rent  alleged  to  be  due  to  Frances  Osborne,  he,  the  defendant, 
undertook  to  indemnify  and  save  harmless  the  plaintiffs  from  all  loss,  damage, 
costs  and  charges  which  should  or  might  arise  or  happen  to,  or  be  incurred 
by,  them,  for  or  by  reason  of  such  seizure  and  distress  of  the  said  goods  and 
chattels,  or  any  of  them." 

The  plea  of  nan  assumpsit,  so  far  as  it  relates  to  this  special  count,  puts  in 
issue  the  promise  to  indemnify  as  therein  alleged,  and,  consequently,  the  first 
and,  indeed,  the  principal  question  raised  upon  the  record  is,  whether  the  pro- 
mise to  indemnify,  as  laid  in  the  declaration,  is  supported  or  not  by  the 
evidence ;  and  we  are  of  opinion,  that  upon  such  evidence  given  at  the  trial 
of  this  action,  a  jury  would  have  inferred,  and  would  have  been  justified  in 
inferring,  the  promise  to  indemnify  as  laid  in  the  declaration. 

It  is  quite  unnecessary  to  lay  it  down  as  a  general  rule  of  law,  that  the  broker 
who  enters  under  an  ordinary  warrant  of  distress,  and  takes  goods  upon  the 
premises  that  are  privileged  by  law  from  distress,  can  look  for  indemnity  from 
his  employer.  In  most  cases  the  broker  has  a  better  opportunity  of  informing 
himself  as  to  any  exemption  from  the  liability  to  distress  which  may  belong 
to  the  goods  found  upon  the  premises,  than  the  landlord  or  his  agent  can 
possibly  have.  The  landlord  and  the  agent,  indeed,  have  frequently  no 
opportunity  whatever.  To  hold,  therefore,  as  a  general  proposition,  that  the 
law  gives  in  all  cases  an  indemnity  to  the  broker,  would  have  the  effect,  in 
many,  of  throwing  the  consequences  of  his  own  wrongful  act,  or  want  of 
caution,  from  himself  upon  .his  employer,  and  would  tend  to  render  him  gene- 
rally careless  in  the  discharge  of  his  duty.  But  we  think  the  facts  stated  in 
this  special  case  would  satisfy  a  jury,  that  the  defendant,  by  his  conduct 
throughout  the  whole  transaction,  caused  the  plaintiffs  to  believe  that  they 
were  acting  under  an  indemnity  from  him,  and  that  such  an  indemnity,  there* 
fore,  may  be  justly  inferred  to  have  been  given.  In  the  first  place,  the 
defendant  knew  that  the  premises  on  which  the  distress  was  to  be  taken  were 
in  the  occupation  of  an  auctioneer,  and  that  the  lower  part  of  the  premises 
was  used  by  him  for  the  purpose  of  an  auction -room.  In  the  next  place,  by 
his  warrant  of  distress,  he  directs  the  plaintiffs,  or  their  agent,  to  seize  and 
distrain  "  the  several  goods  and  chattels  on  the  premises,"  words  that 
necessarily  import  his  intention,  that  no  part  of  the  goods  found  was  to  be  left. 
In  the  third  place,  the  defendant  'desires  the  distress  to  be  levied  forthwith, 
assigning  as  a  reason  to  the  plaintiff's  clerk,  "  that  there  was  a  large  quan- 
tity of  furniture  in  the  auction-room"  which  could  not  have  been  understood 
by  the  plaintiffs  in  any  other  sense  than  a  specific  direction  to  take  the  furni- 
ture there  found;  the  defendant  adding,  by  way  of  urgency  to  his  direction 
"  that  unless  the  plaintiffs  could  get  the  distress  levied  at  once,  he  must  take 
it  elsewhere  to  be  done."  And,  lastly,  the  request  made  by  the  plaintiffs  to 
the  defendant  for  an  express  indemnity,  before  they  proceeded  further  with 
the  distress,  shows  they  had  contemplated  acting  under  an  indemnity ;  and 
the  express  indemnity  then  given,  to  which  the  defendant  was  one  of  the 
subscribing  parties,  vie.  an  indemnity  for  proceeding  to  sell  the  goods  was 
calculated  still  further  to  assure  the  plaintiffs,  that  the  defendant  originally 
intended  to  indemnify  them ;  and,  if  so,  the  subsequent  withdrawal  by  the 
defendant  of  such  indemnity,  whether  right  or  wrong,  could  not  have  the 
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effect  of  discharging  him  from  his  original  responsibility.  Add  to  this,  that  on  Common  Pleat. 
the  24th  of  January,  the  defendant  calls  on  the  plaintiffs,  and  expressly  tells       Toplk 
them  to  go  on  with  the  distress,  and  he  will  give  them  a  further  guarantee.  *• 

And  we  think  this  evidence  brings  the  case  before  us  within  the  principle  <*samb. 
laid  down  by  the  Court  of  Queen's  Bench,  in  Betts  v.  Gibbins  (q),  that  where  an 
act  has  been  laid  down  by  the  plaintiff,  under  the  express  directions  of  the 
defendant,  which  occasions  an  injury  to  the  rights  of  third  persons ;  yet  if 
such  act  is  not  apparently  illegal  in  itself,  but  is  done  honestly  and  bond  fide 
in  compliance  with  the  defendant's  directions,  he  shall  be  bound  to  indemnify 
the  plaintiff  against  the  consequences  thereof.  We,  therefore,  think  that  upon 
the  first  issue  the  verdict  must  be  entered  for  the  plaintiffs. 

The  second  issue  is,  whether  the  defendant  assented  to  the  employment  by 
the  plaintiffs  of  Messrs.  WarUers,  to  make  the  seizure  and  distress.  As  to 
which,  the  evidence  was,  that  the  warrant  was  originally  directed  to  Messrs. 
Toplis,  or  their  agent,  which  implied  a  power  to  depute  their  authority  to  some 
one.  On  the  21st  of  January  the  defendant  had  notice  that  the  goods  had 
been  removed  from  the  premises  to  the  warehouses  of  WarUers  and  Co.,  pre- 
paratory to  a  sale.  No  dissent  is  expressed  on  the  part  of  the  defendant. 
On  the  23d,  a  clerk  of  Messrs.  WarUers  calls  on  the  defendant,  and  informs 
him  that  one  of  the  claimants  had  demanded  the  delivery  of  the  goods  under 
a  note  from  him,  the  defendant,  when  the  defendant  answers,  that  Messrs. 
WaUers  and  Co.  were  to  go  on  with  the  defendant's  instructions  till  the  same 
were  countermanded.  And  again,  on  the  25th,  there  is  a  personal  communi- 
cation between  the  defendant  and  Messrs.  WarUers  and  Co.  We  think  these 
circumstances  furnish  abundant  evidence  for  the  jury  to  find  this  issue  in 
favour  of  the  plaintiffs. 

An  objection,  however,  was  made,  that,  in  the  altered  and  erased  state  of 
the  warrant,  there  was  no  legal  evidence  of  the  appointment  of  Messrs.  Wal- 
ters. But  we  think,  as  the  alterations  made  were  capable  of  proof,  if  not  ac- 
tually visible  in  the  warrant,  the  reason  and  occasion  of  making  them  might 
also  be  explained  to  the  jury ;  and  that  the  result  of  the  alteration  was,  that 
Messrs.  WarUers  were  substituted  for  Messrs.  Toplis,  the  plaintiffs.  Not- 
withstanding this  objection,  therefore,  we  think  the  verdict  may  stand. 

The  third  issue  is  on  the  point,  whether  the  defendant  directed  the  plaintiffs 
to  retain  the  goods,  and  caused  the  same  to  be  retained,  as  alleged  in  the  de- 
claration, for  the  establishing  the  affirmative  of  which  issue,  we  think  it  is 
enough  to  refer  to  the  conversation  between  the  defendant  and  WarUers  and 
Co.,  on  the  23rd  January,  the  communication  with  the  plaintiffs  on  the  24th, 
and  the  letter  of  the  29th  January,  from  the  defendant  to  the  plaintiffs. 

The  fourth  issue,  raised  by  the  defendant  is,  whether  he,  the  defendant, 
after  he  had  given  the  plaintiff's  directions  to  retain  the  goods  distrained,  did 
afterwards  and  within  a  reasonable  time  after  such  direction  given,  and  before 
the  sale  of  the  goods,  and  before  any  expenses  incurred,  wholly  recall  and 
revoke  the  said  direction,  and  expressly  leave  it  to  the  plaintiffs,  to  exercise 
their  own  discretion  to  sell  or  not,  the  defendant  for  this  purpose  apparently 
relies  on  his  letter  of  the  28th  January.  But  this  letter  by  no  means  amounts 
to  a  revocation  of  the  directions  given  to  retain  and  sell  the  goods,  but  is, 
In  terms,  no  more  than  a  revocation  of  Mrs.  Osborne's  indemnity  given  in  the 
letter  of  the  20th.    It  is  by  no  means  clear  from  the  terms  of  that  letter  that 
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Compum  Pleas,  the  defendant  intended  to  exonerate  the  plaintiffs,  at  all  events,  from  liability  to 

Tte££       Mrs.  Osborne,  in  case  they  determined  not  to  sell ;  whereas*  the  revocation, 

v,  in  order  to  satisfy  the  terms  of  the  plea,  ought  to  have  been  a  clear  and  un- 

KAME'       equivocal  discharge  from  the  previous  directions  to  retain.    And  it  appears 

afterwards,  in  contradiction  of  the  supposed  meaning  of  this  letter,  that  the 

defendant,  as  one  of  the  attorneys  of  Mrs.  Osborne,  on  the  7th  February, 

writes  to  the  plaintiffs,  that  "  as  her  solicitors,  they  wish  the  sale  to  take  place. 

when  by  law  it  ought."    And  again,  on  the  29th  February,  her  attorneys,  by 

letter,  give  an  express  notice  to  the  plaintiffe,  "  that  Mrs,  Osborne  looks  to 

them  for  compensation  for  any  injury  she  may  sustain  by  reason  of  the  goods 

not  being  sold  in  due  time."     Under  this  evidence,  we  think  it  impossible  for 

the  jury  to  find  that  the  defendant  expressly  revoked  his  direction  to  retain 

the  goods,  and  that  this  issue  must  be  found  also  in  favour  of  the  plaintiffs. 

The  fifth  issue  appears  to  us  to  be  altogether  immaterial ;  the  plea  upon 
which  it  arises  is  pleaded,  as  to  so  much  of  the  cause  of  action  in  the  first 
count  mentioned  as  relates  to  the  defendant  having  defended  the  several  ac- 
tions mentioned  in  the  first  count,  to  have  been  brought  by  the  several 
claimants  of  the  goods  against  Mrs.  Osborne,  the  defendant,  Messrs.  WarUers 
and  Co.,  and  their  servants ;  and  it  alleges  that  the  defendant,  as  a  partner 
with  two  other  gentlemen,  as  attorneys,  did  defend  those  actions  for  Mrs. 
Osborne,  as  her  attorneys,  and  for  himself  in  his  own  protection,  and  for 
Messrs.  Work  r*  and  Co.,  and  their  servants,  as  the  attorneys  of  the  plain- 
tiffs, and  by  their  retainer.  Upon  which  allegation  the  issue  is  taken.  And 
it  seems  to  us  altogether  immaterial  to  the  question  of  damages  sustained  by 
the  plaintiffs,  by  reason  of  those  actions  having  been  defended  by  them,  whe- 
ther they  did  or  did  not  retain  the  attorneys  who  appeared  for  them,  provided 
such  defence  was  a  necessary  consequence  of,  and  covered  by,  the  indemnity 
of  the  defendant.  Upon  this  issue,  therefore,  we  think  no  verdict  should  be 
entered  on  either  side,  but  that  the  jury  should  be  considered  as  having  been 
discharged. 

The  sixth  issue  does  in  effect  raise  the  question  of  the  amount  of  damages 
sustained  by  the  plaintiffs,  supposing  them  entitled  to  recover.  And,  upon 
the  means  of  calculation  afforded  us  by  the  statements  in  the  case,  we  think 
those  damages  amounted  to  185/.  9s.  6d. 

The  seventh  issue  is  substantially  the  same  as  the  sixth ;  and  both  must  be 
found  for  the  plaintiffs. 

The  eighth  and  eleventh  issues  each  depend  upon  the  same  consideration. 
The  defence  set  up  in  the  eighth  plea,  which  is  pleaded  to  the  first  count,  is, 
that  the  plaintiffs  were  damnified  through  the  negligence,  misconduct  and 
default  of  themselves  and  their  servants.  The  defence  set  up  by  the  eleventh 
plea,  which  is  pleaded  to  the  indebitatus  counts,  is,  that  the  work  and  labour, 
&c,  of  the  plaintiffs,  became  wholly  useless  to  the  defendant,  through  their 
want  of  care  and  skill.  Both  these  issues,  therefore,  depend  on  this  consi- 
deration—was it  the  duty  of  the  plaintiffs,  or  their  agents,  to  ascertain  that 
the  goods  seized  were  not  privileged  by  law,  before  they  made  the  seizure  ? 
And  we  think,  that  although  such  duty  may  be  cast  upon  the  broker  in  cases 
of  ordinary  distresses  for  rent,  or  at  all  events,  the  duty  of  using  proper  care 
,  and  diligence  in  ascertaining  that  the  distress  may  be  safely  made,  yet  in  this 
case  the  defendant  by  his  conduct  dispensed  with  it,  for  he  knew  the  circum- 
stances under  which  the  goods  were  taken  to,  and  left  upon,  the  premises,  and 
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ACTION. 

The  plaintiff  and  defendant  had  been  partners, 
amongst  other  things,  in  the  purchase  and  sale  of 
wool.  An  account  relating  to  this  and  other  trans- 
actions was  struck  between  them,  in  which  the  de- 
fendant was  debited  with  a  certain  sum  "  to  loss  on 
wool"  The  account  shewed  a  general  balance  of  151. 
in  fa  four  of  the  plaintiff,  against  which  sum  the  de- 
fendant wrote  the  words,  "  due  from  me  to  Mr.  Wray," 
and  signed  his  name.  After  this  settlement,  the  de- 
fendant proposed  that  the  plaintiff  should  take  out  the 
amount  in  butcher's  meat,  which  the  latter  was  will- 
ing to  do: — Held,  in  an  action  brought  to  recover  the 
amount  of  the  item  respecting  the  wool,  that  the  de- 
fendant was  liable,  without  an  express  promise  to  pay. 
Held,  also,  that  the  agreement  relating  to  the  meat 
afforded  no  answer  to  the  action.  Wra%  v.  AfifaUone, 
2  Horn  ft  Hurls.  32. 


AFFIDAVIT. 

See  Attaobmnt,  2.    Habeas  Corpus,  3, 6,  7. 
Practice,  6, 7. 

On  shewing  cause  against  a  rule,  the  Court  will  not 
take  judicial  notice  of  a  judge's  order,  if  it  is  not  ve- 
rified bjr  affidavit,  or  the  rule  is  not  drawn  up  on 
reading  it    Smgare  v.  Cornea***,  2  Horn  ft  Hurls.  5. 


AMENDMENT. 


1.  An  agreement  under  seal,  purporting  to  be  made 
between  A.  (the  defendant),  G.  M.  and  J.  ~ 


H.,  as 


trustees  under  a  will,  of  the  one  part,  and  the  plaintiff 
of  the  other  part,  was  executed  ny  the  defendant  and 
plaintiff  only :  it  was  declared  upon  at  a  deed  made 
between  the  defendant  of  the  one  part  and  the  plain- 
tiff of  the  other  part.— Held,  that  this  was  such  a  va- 
riance, as  the  Judge  at  Nisi  Prius.  or  the  Court,  had 
liiiil  umlM  3  *4  W.<  *4X  a.  22.   Boys 


2.  The  declaration  stated  that  the  defendant 
"  agreed  to  erect  a  booth  or  building,  and  fit  up  the 
same  before  the  28th  June,  according  to  certain  plans 
agreed  on  between  him  and  the  plaintiff,  for  the  sum 
of  20/."  This  contract  not  haying  been  proved  at  the 
trial,  the  judge  amended  the  record  by  substituting 
the  following  contract  in  lieu  of  the  one  declared 
upon :  "  The  defendant  agreed  to  erect  seats  and 
tables  for  251."  Held,  on  motion  for  a  new  trial  on 
the  ground  of  the  amendment  being  improper,  that 
the  amendment  was  right.  Ward  ?.  Pearson,  2  Horn 
ft  Hurls.  2. 


ARBITRATION. 

1.  An  attachment  for  non-payment  of  a  sum  of 
money,  pursuant  to  an  award,  cannot  be  obtained  on 
the  part  of  a  person  who  is  not  a  party  to  the  submis- 
sion, to  whom  the  money  is  directed  to  be  paid.  In 
the  matter  o/Skeete,  2  Will.  Woll.  ft  Hodges,  49. 

2.  Where  disputes,  respecting  the  several  liabilities 
of  the  parties  ss  joint*  owners  of  a  vessel,  are  referred 
to  arbitration: — Srmble,  that  an  award,  directing  a 
sum  of  money  to  be  paid  to  a  person  who  is  not  party 
to  the  reference,  for  stores  supplied  to  the  Teasel,  is 
good.    Id. 

3.  If  a  demand  is  not  made  for  a  sum  of  money, 
irsuant  to  an  award,  until  some  months  after  the 

lay  on  which  it  is  directed  to  be  paid,  an  attachment 
for  non-payment  may  nevertheless  be  granted,  in  re 
Oat*,  2  Will.  Woll.  A  Hodges,  52. 

4.  An  action  for  a  quarter's  rent  wss  brought  on 
27th  June,  1838;  the  defendant  pleaded  a  set-off  of 
129L,  which,  by  the  terms  of  an  agreement  between 
the  parties,  was  not  payable  till  1st  August  An  ac- 
tion of  slander  was  also  brought  by  plaintiff  against 
defendant.  Both  causes,  and  all  matters  in  difference, 
including  the  claim  under  which  the  tet-off  woe  pleaded, 
were  referred.  In  November  an  award  was  made, 
finding  the  quarter's  rent  for  the  plaintiff  in  the  first 
action,  and  negativing  the  set-off.    The  arbitrator^ 
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der,  and  awarded  1291.  to  be  paid  to  the  defendant,  as 
a  matter  in  difference :— Hdd,  that  the  arbitrator  had 
not  exceeded  hia  authority,  and  that  the  defendant'a 
claim  to  a  Bet-off  came  within  the  terms  of  the  order 
of  reference.    Pekh  v.  Fountain,  2  Arnold,  15. 

5.  A  case  at  Nisi  Prim  was  referred  to  an  arbitra- 
tor, but  without  any  power  to  certify  that  it  was  a  6t 
case  to  be  tried  at  Nisi  Prius.  He  awarded  to  the 
plaintiff  10 J.  The  master  taxed  the  costs  on  the  lower 
scale  in  Reg.  Gen.,  Uil.  Vac.,  4  W.  4.  Subsequently 
to  the  award,  the  plaintiff  became  a  bankrupt,  and 
his  attorney,  with  a  view  to  prove  against  the  estate, 
and  with  the  assent  of  the  assignees,  moved  the 
Court  for  a  rule  that  the  Master  should  tax  the  costs 
on  the  higher  scale.  The  Court  held  that  as  this  was 
the  first  instance-  of  the  kind,  the  Master  ought  to  use 
a  liberal  discretion  in  taxing  the  costs ;  but  that  in 
future,  attornies  onght  to  take  care  that  arbitrators 
had  the  same  power  as  a  judge,  of  certifying  that  the 
cause  was  fit  to  be  tried  at  Nisi  Prius.  Watiem  t. 
Smith,  2  Horn  &  Hurls.  1. 

6.  An  arbitrator  who  had  power  to  enlarge  the  time 
of  making  his  award,  by  indorsement  on  the  order  of 
reference,  applied  to  the  plaintiff's  attorney,  and  re- 
ceived from  him  a  form  of  enlargement.  In  pursu- 
ance of  this,  he  wrote  on  the  back  of  the  order,  "  I 
direct  that  a  rule  of  this  Court  shall  be  applied  for, 
to  enable  me  to  enlarge  the  time  for  making  my 
award."  No  rule  of  Court  in  pursuance  of  this  di- 
rection was  applied  for,  and  all  the  parties  proceeded 
with  the  reference.  The  Court  held  the  enlargement 
sufficient,  and  refused  to  set  aside  the'  award.  Red- 
itu v.  HaUcU,  2  Horn.  ft  Hurls.  3. 


ARREST. 

1.  The  defendant  was  arrested  by  one  &,  a  sheriff's 
officer,  who  at  the  time  had  a  warrant  from  the  late 
sheriff,  but  none  from  the  present  There  was  at  the 
time  another  writ  in  the  sheriff's  office  against  the 
defendant,  at  the  suit  of  another  party ;  and  one  N.t 
another  officer,  had  the  warrant  upon  this  writ  in  his 
possession.  This  warrant  war  delivered  by  N.  to  &, 
and  the  under-sheriff  altered  the  warrant,  by  substi- 
tuting the  name  of  &  for  that  of  N.t  as  the  officer  by 
whom  it  was  to  be  executed :— J&trf,  that  the  defend- 
ant was  not  in  the  lawful  custody  of  £.,  and  that  the 
sheriff  having,  by  the  alteration  of  the  warrant,  be- 
come a  party  to  tne  illegal  act  of  the  officer,  the  de- 
fendant was  not  liable  to  be  detained  upon  other  writs 
then  in  the  sheriff's  hands.  Pearson  v.  Yewens,  2 
Arnold,  16. 

2.  Held,  also,  that  the  defendant  did  not,  by  suing 
out  a  habeas  corpus  to  remove  himself  into  the  custody 
of  the  warden  of  the  Fleet,  admit  himself  to  be  in  the 
legal  custody  of  the  sheriff.    Jo*. 

3.  Quaere,  whether  an  arrest  under  ss.  3  A  4  of  Stat, 
1  ft  2  Vict.  c.  110,  is  irregular,  where  the  copy  of  the 
capias  states  that  the  writ  is  to  bo  in  force  ibr/bar 
months  instead  of  one.  Sugars  v.  Concanen,  2  Horn 
ft  Hurls.  5. 

4.  A  party  wrongfully  arrested  in  the  first  instance, 
and  afterwards  detained  upon  a  legal  warrant,  is  not 
entitled  to  be  discharged  out  of  custody,  unless  it 
appears  that  the  sheriff  colluded  with  the  wrong-doer. 
Robinson  v.  Yewens,  1  Horn  ft  Hurls.  38. 


a  similar  warranty,  for  391.    /.  Drought  an  actios 
against  the  plaintiff  upon  his  warranty.    The  plaintiff 

Sve  notice  thereof  to  the  defendant,  who  re/used  to 
Ice  back  the  horse;  whereupon  the  plaintiff  defend- 
ed the  action  brought  by  J.  The  horse  was  m  fact 
unsound,  and  by  a  reasonable  examination,  which 
the  plaintiff  had  an  opportunity  of  making,  he  might 
have  discovered  this  Wore  he  defended  the     ^ — 


ARTICLED  CLERK.-£*  Aitobwit,  1, 2,  3, 4,6. 

ASSUMPSIT. 

See  Covenant,  1, 2. 

The  defendant  sold  a  horse  to  the  plaintiff,  with  a 
rranty,  for  191.;  the  plaintiff  resold  him  to  /.,  with 


Held,  that  under  these  circumstances  the  plaintiff's 
defeoce  of  the  action  by/,  was  rash  and  improvident, 
and  that  he  could  not  recover  from  the  defendant  the 
costs  of  such  action.  Wright**  v.  Caoasosvians,  2  Ar- 
nold, 28. 


ATTACHMENT. 

See  Ambitration,  1,  3.    Attorney,  9. 
Corpus,  6. 

1.  An  attachment  against  a  late  sheriff  for  disobe- 
dience to  a  judge's  order,  calling  on  the  sheriff  to  re* 
turn  a  writ,  instead  of  the  late  sheriff,  is  irrregulsr, 
and  may  be  set  aside,  though  the  sheriff  has  not  ap- 
plied to  set  aside  the  order.  The  Queen  v.  The  taU 
Sheriff  of  Cornwall,  2  Will.  Woll.  ft  Hodges,  62. 

2.  The  Court  will  grant  a  rule  for  an  attachment  for 
non-payment  of  a  sum  of  money,  nUrsnant  to  a  rule 
of  Court,  though  there  is  not  an  affidavit  of  the  rule 
having  been  shewn  to  the  party,  if  that  has  in  fact 
been  done,  but  will  direct  that  the  attachment  shall 
lie  in  the  office  until  such  an  affidavit  is  made.  Dams 
▼.  SkerUek,  2  Will.  Woll.  ft  Hodges,  67. 


ATTORNEY. 
See  Aabitaatiok,  5,  6. 

1.  The  Court  will  not  interfere  to  order  a  i 
be  admitted  an  attorney  of  the  Court  without  i 
nation,  before  he  has  subjected  himself  to  the  < 
nation,  though  perhaps  he  may  be  entitled  to  be  so  ad- 
mitted.   Ex  parte  Marshall,  S  Will.  Woll.  ft  Hodges, 

2.  A  mistake,  in  the  notices  for  admission  as  an 
attorney,  in  the  second  Christian  name  may  be 
amended.    Ex  parte  Dukes,  2  Will.  Woll.  ft  Hodges, 

3.  Where  a  person  omitted,  from  ignorance,  to 
make  the  entry  in  the  books  of  the  four  puisne 
judges  of  the  Court,  previous  to  his  admission  as  an 
attorney,  the  Court  allowed  him  to  be  admitted  on 
the  last  day  of  the  Term  following  that  for  which  he 
had  given  notice.  Bx  parte  Griffin,  2  WilL  Well,  ft 
Hodges,  45. 

4.  A  peraon  who  cannot  be  admitted  as  an  attorney 
in  the  Term  for  which  he  has  given  notice,  on  account 
of  being  obliged  to  leave  Loudon  by  the  sudden 
death  of  a  relative,  cannot  he  admitted  the  next  Term, 
but  may  give  fresh  notices  for  the  following  Term. 
Ex  parte  Gwyme,  2  Will.  Woll.  ft  Hodges,  45. 

5.  A  person,  who  had  been  off  the  roll  for  twenty- 
nine  years,  re-admitted  as  an  attorney,  it  appearing 
that  ne  had,  for  the  last  year  and  a  half;  been  em- 
ployed ss  a  managing-clerk  to  an  attorney.  Ex  part* 
Erabant,  2  Wiih  Wofl.  ft  Hodges,  46. 

6.  The  Court  will  allow  a  person  to  be  examined 
for  admission  ss  an  attorney,  where,  from  inadver- 
tence, the  notice  to  the  secretary  of  the  Law  Society 
has  not  been  given.  Ex  parte  Smattwood,  2  WilL 
Woll.  ft  Hodges,  46. 

7.  If,  after  verdict,  and  pending  a  rule  to  enter  a 
nonsuit,  the  parties  themselves  settle  the  action, 
without  the  intervention  of  their  attomies,  after 
which  the  rule  is  made  absolute,  the  plaintiff's  atter* 


DIGEST. 


hi 


ney  is  bound  to  give  up  the  record.    Baker  t.  Harris. 
2  Will.  Woll.  &  Hodges,  53. 

8.  A  rale  to  compel  him  to  do  so,  rightly  calls  on 
the  attorney  to  shew  cause,  and  not  on  the  plaintiff. 

t.  If  a  jndge*s  order  directs  a  plaintiff's  attorney  to 
be  changed,  on  payment  of  costs,  and  the  attorney 
delivers  up  the  papers  before  he  receives  his  costs,  he 
cannot  have  an  attachment  for  the  non-payment. 
Benny  t.  CoUett,  2  Will.  Woll.  and  Hodges,  TO. 

10.  The  re-admission  of  an  attorney  in  any  of  the 
superior  Courts  is  equivalent  to  an  original  admission, 
so  as  to  entitle  him  to  practise  in  the  other  Courts. 
JKx  parte  Martin,  2  Arnold,  2. 


AWARD.— JS*  Atoit&ation. 


BAIL.— &e  Costs,  2.   Peaoticb,2. 


BANKRUPT*— As  A*bit*ation,  5.    Costs,  1. 

MOBTOAGX.     PLEADING,  5. 


BILL  OF  EXCHANGE. 

See  Pueadin e,  6.   Stamp. 

1.  A  maker  of  a  note,  payable  at  a  particular  place, 
promised,  after  it  had  been  dishonoured,  to  pay  it  by 
instalments :— Held,  that  under  an  issue  denying  the 
presentment  at  a  particular  place,  this  promise  of  the 
defendant  was  prim&facis  evidence  of  the  note  having 
been  so  presented.  Croxon  v.  Worths*,  2  Horn  A 
Hurls.  12. 


CERTIORARI. 


2.  Qswrtf,  whether,  under  these  pleadings,  the  pro- 
mise of  the  defendant  was  admissible  as  evidence  of  a 
waimr  of  presentment 

S.  The  declaration  on  a  bill  of  exchange  alleged 
that  the  bill  was  indorsed  by  the  drawer  to  the  de- 
fendant, by  the  defendant  to  W.y  and  by  W.  to  the 
plaintiffs.  The  plea  stated  that  the  bill  was  indorsed 
by  the  defendant  ioJ.R.  for  his  accommodation,  and 
without  consideration;  that  J.  H.  indorsed  it  to  W. ; 
that  the  alleged  indorsement  by  the  defendant  to  W. 
was  the  said  indorsement  from  the  defendant  to  J.BL, 
and  from  him  to  W.  in  the  plea  mentioned.  That  the 
bUl  became  due  and  was  dishonoured;  after  which 
the  plaintiffs  and  J.  H,  stated  an  account  in  respect 
of  this  and  other  dishonoured  bills  on  which  JC  H. 
was  liable  to  the  plaintiffs,  and  agreed  to  take  from 
B.  renewed  bills  in  lieu  of  them,  and  in  the  mean 
time  not  to  press  any  parties  for  payment  of  the  old 
bills  whilst  the  new  ones  were  running.  The  decla- 
ration then  averred  that  the  substituted  bills  were  ac- 
cordingly drawn  and  accepted,  and  delivered  to  the 
plaintiffs  without  the  defendant's  knowledge  or  con- 
sent,  whereby  time  was  given  to  the  parties  in  the 
original  MIL  At  the  trial  the  agreement  stated  in  the 
plea  was  substantially  proved,  but  it  was  also  proved 
that  /,  fl.  did  not  indorse  the  bill  to  W. :-Heid,  that 
the  indorsement  by  J.  EL  to  IF.  was  a  material  aver- 
ment ;  for  unless  7.  U.  were  a  party  to  the  bill,  the 
agreement  between  him  and  the  plaintiffs  did  not  dis- 
charge the  defendant,  and  therefore  the  plea  was  not 
supported,  and  the  plaintiffs  were  entitled  to  the  ver- 
dict.   Lyon  v.  Holt,  2  Horn  A  Hurls.  41. 

4.  In  the  case  of  a  bill  made  payable  at  a  particu- 
lar place,  an  averment  in  a  declaration  against  the 
drawer  or  indorser  stating  presentment  generally, 
aeems  to  be  sufficient  after  verdict.    Id. 


GANADA<—&»  Habias  ConfUt.  5. 6.  7. 8. 


1.  Under  5  O.  i,  c.  19,  s.  2,  it  is  not  necessary  for 
a  prosecutor  to  enter  into  recognisance,  previous  to 
obtaining  a  certiorari,  for  the  removal  of  an  order  of 

I^LW.rftH^^6''00-    **— *-~.» 

2.  The  Court  will  grant  a  rule  absolute  in  the  first 
instance,  to  quash  a  writ  of  certiorari  removing  a 
cause  out  of  an  inferior  Court,  which  had  been  issued 
by  the  party  moving  to  quash  it  where  no  atep  has 

3.  An  action  for  obstructing  a  right  of  way  is  not 
an  action  concerning  the  freehold  or  inheritance,  or 
title  of  land,  and,  therefore,  is  prevented  beinc  re- 
moved out  of  an  inferior  Court,  by  Stat.  21  J«c I  e 
23.    ^V«far«v,Qut»iW,2WilLWoll.AHodges,«." 

4.  On  removing  such  an  action,  a  recognisance 
must  be  entered  into,  under  the  Stat  19  Geo  3  c 
70,  though  the  action  is  for  damages  only.    Id.      ' 

5.  A  recognisance  in  the  alternative,  to  pay  the 
debt  and  costs,  or  render  the  defendant  to  prison,  is 
bad.    Id. 

cooNoyrr—AsPi  actios,  w. 

CONTRACT. 

See  Amendment,  2.    Stopfaoi  nt  T*am3Itu,  I, 
2.3. 

1.  If  a  purchaser  is  induced,  by  the  fsi»e  represen- 
tations of  a  third  party,  to  enter  Into  an  agreement  he 
may  antral  the  purchase.  Hutchinson  v.  Jfbrfcy,  2  Ar- 
nold, 2.  " 

2.  The  plaintiff  was  employed  by  the  defendants  to 
survey  and  map  the  parish  of  a,  on  paper  to  be  pro- 
vided by  them.  No  sum  was  agreed  on  by  the  parties 
to  be  paid  for  the  work.  The  work  having  been  fi- 
nished, the  plaintiff's  attorney  refused  to  deliver  it 
except  on  payment  of  2041. 4s.  10dL  He  tendered  the 
map  and  books  to  the  defendants'  attorney  for  inspec- 
tion, and  offered,  if  the  ezpences  were  paid,  to  send 
them  into  the  countrv  for  the  inspection  of  the  de- 
fendants. He  also  asked  the  defendants'  attorney  to 
make  a  tender,  which  the  latter  refused  to  do.  The 
defendants  paid  421.  into  Court,  and  the  plaintiff  bad 
a  verdict  for  73/.  Held,  that  the  plaintiff  might 
maintain  an  action.  That,  under  this  contract,  he  was 
not  bound  to  deliver  up  tbe  map  and  hooka  before  be 
was  paid  for  his  work.  That  his  demanding  more 
than  was  found  by  the  jury  to  be  due,  wsa  no  ground 
of  nonsuit,  as  in  such  a  case  the  defendants  might 
have.tendered  the  sum  due.  Hughes  v.  Lenny,  2  Horn 
&  Hurls.  13. 

3.  Where  a  ps.iy  furnishes  another  with  materials  to 
do  certain  work,  an  action  will  He  for  the  price  as  soon 
as  it  is  done,  and  an  opportunity  is  given  for  sscer- 
taining  whether  it  is  done  correctly,    id. 


CONVICTION.— Sat  Mandamus. 

CORPORATION.-^  Pool,  I,  3. 

COSTS. 
See  Arbitration,  5.    Attobhby,9.    Intzb- 

PLBAD1B.     PEAOTIOB,  4,  Iff. 

1.  Where  an  action  was  commenced  after  a 
bankruptcvhud  issued,  and  the  defendant 


IT 


DIGEST. 


certificate,  puis  darrien  continuance.  HeU,  that  the 
plaintiff  was  entitled  to  discontinue  the  action,  with- 
out paying  costs,  although  the  proceedings  had  not 
been  stayed  under  the  59th  section  of  the  Bankrupt 
Act,  6  Geo.  4,  c.  16.  Wollen  v.  Smith,  2  Will.  Woll. 
ft  Hodges,  79. 

2.  In  an  action  upon  a  hill  of  exchange,  the  de- 
fendant deposited  a  sum  of  money  with  the  sheriff, 
and  101.  for  costs,  in  lieu  of  a  bail-bond,  under  the  43 
G.  3,  c  46,  s.  2.  A  rule  obtained  by  the  plaintiff  for 
payment  of  this  money  out  of  Court  to  him  was  made 
absolute.  The  plaintiff  did  not  enter  an  appearance 
for  the  defendant  A  subsequent  rule,  obtained  by 
the  defendant,  for  allowing  the  money  paid  over  to  the 
plaintiff,  and  the  further  sum  of  lOi.  paid  into  Court 
by  the  defendant  under  the  7  ft  8  G.  4,  c  71,  s,  1,  to 
be  considered  in  lieu  of  special  bail,  was  discharged. 
Both  these  rules  were  silent  as  to  costs.  A  third 
rule,  obtained  by  the  defendant  for  delirering  up  the 
bill  to  him,  on  payment  of  the  debt  and  cottx,  was  made 
absolute.  Held,  that  the  plaintiff  was  entitled  to  the 
costs  of  the  third  rule,  by  the  express  terms  of  it,  but 
not  to  those  of  the  two  former  rules,  as  they  could 
not  be  considered  as  made  in  the  course  of  the  cause, 
the  plaintiff,  by  not  entering  an  appearance,  having 
in  effect  elected  to  abandon  the  action.  Hannah  v. 
mm*,  2  Arnold,  7. 

2.  In  an  action  by  a  pauper  against  certain  magis- 
trates for  turning  him  out  of  premises  claimed  by 
him,  the  Court  refused  to  stay  proceedings  until  se- 
curity was  given  for  costs  by  a  third  party,  who  had 
instigated  the  action ;  inasmuch  as  it  did  not  appear 
that  the  action  would  not  have  been  brought  but  for 
his  instigation.  Oibome  v.  Pechell,  Hearsay  v.  P«. 
chell,  2  Arnold,  29. 

3.  Where,  in  an  action  for  unliquidated  damages, 
the  defendant  (who  had  successfully  opposed  an  ap- 
plication to  try  before  the  sheriff)  contented  at  tie 
Assises  to  withdraw  his  plea,  and  confess  judgment, 
for  a  sum  under  201.,  and  costs  :— HsU,  that  the 
plaintiff  was  entitled  to  costs  upon  the  lower  scale 
only.    Cook  v.  BmU,  2  Horn  ft  Hurls.  37. 


COVENANT. 

1.  An  action  of  covenant  will  lie  upon  the  word 
"  grant*'  in  an  indenture  of  assignment  of  a  lease,  if 
the  assignee  is  disturbed  in  his  possession  by  being 
distrained  upon  for  rent  in  srrear  from  the  assignor, 
st  the  time  of  the  assignment.  And  an  action  of  co- 
venant being  maintainable,  no  action  of  assumpsit, 
upon  an  implied  promise  to  indemnify,  will  lie.  •  Bo- 
ber  v.  Harm,  S  Will.  WoU.  A  Hodges,  1. 

2.  SembU,  that  under  the  circumstances,  an  actiou 
of  assumpsit  would  not  lie,  even  upon  an  express 
promise,  without  a  new  consideratioo,  such  as  for- 
bearance.   Id. 

3.  By  the  agreement  the  defendant  covenanted  that 
ho  and  hit  co-trustees  would,  within  a  given  time, 
execute  a  lease  of  certain  premises  to  the  plaintiff, 
which  should  contain  certain  covenants,  and  the  plain- 
tiff covenanted  to  accent  tuch  lease  and  execute  t 
counterpart,  and  pay  the  expencet  of  making  such 
lease,  counterpart  and  agreement;  and  for  the  true 

Krformance  of  the  agreement,  each  of  the  parties 
und  himself  in  the  penalty  of  5002.,  to  be  recovered 
against  the  defaulter  as  hgmdated  damage*.— Held, 
that  this  sum  must  be  considered  st  a  penalty,  and 
not  as  UayidaUd  damages  Boys  v.  Ancett,  2  Arnold,  9. 


DAMAGES.— Set  Assumpsit.    Covenant,  3. 


DISTRINGAS.— fist  Puactice,  J,  17. 
BASEMENTS*  Watsboookr. 

EJECTMENT. 

A  tenant  in  common  may  be  allowed,  on  entering 
into  the  consent  rule,  in  an  action  of  ejectment,  to 
confess  lease  and  entry  only;  hotwilhstanding  the 
Stat.  3&4W.4,  c.27,  s.12.  Doe.  dem.  RU&dtm 
v.  Roe,  2  Will.  Woll.  ft  Hodges,  47. 

ERROR.— S$e  Practice,  11, 12. 

ESCAPE.— See  Pleading,  4. 

EVIDENCE. 
StePooft,  i. 

1.  In  case  against  a  broker  for  negligently  deliver- 
ing certain  goods  without  payment,  consigned  to  him 
to  be  delivered  on  payment  only,  the  servant  of  the 
plaintifls  is  incompetent  to  prove  that  the  delivery  of 
the  goods  had  been  directed  by  hunseML  under  the 
Orders  of  the  defendant,  on  the  ground  that  the  wit- 
ness, by  his  admission,  having  rendered  himself  liable 
to  the  plaintiffs,  was  directly  interested  in  fixing  the 
liability  upon  the  defendant  by  the  result  of  the  suit 
Boorman  v.  Brown,  2  Will.  Wok  ft  Hodges,  8. 

2.  Where  a  Court  it  constituted  by  Act  of  Parlia- 
ment, and  possesses  a  seal,  inch  teal  proves  itself. 
The  teal  of  the  Court  of  Insolvent  Debtors,  when  ap- 
plied under  7  G.  4,  c.  57,  s.  76,  and  I  ft  2  Vic  c  110, 
1. 105,  proves  itself.  Doe,  dem.  Dtncon  v.  Sdmewde, 
2WilLl¥o)l.ftHodges,12. 

3.  A  commission  to  examine  witnesses  may  be 
issued  to  examine  certain  persons  named,  at  well  as 
any  other  persons  who  may  be  found,  who  can  give 
evidence  in  the  cats.  Distend  v.  VaBemte.  2  Will. 
WoU.  A  Hodges,  67. 

4.  In  an  action  against  a  surety  for  the  default  of 
his  principal  in  not  paying  over  certain  sums  received 
by  him,  it  was  proved  that  the  defendant  had  admit- 
ted hit  liability  to  pay  the  account  at  agreed  to  be- 
tween the  plaintiff  and  the  principal,  and  which  ac- 
count had  been  sent  to  him,  the  defendant.  This 
account  not  being  produced  at  the  trial  in  pursuance 
of  notice,  a  witness  was  called,  who  proved  that  the 
account  sent  to  the  defendant  was  the  account  which 
had  been  gone  over  by  the  plaintiff  and  the  principal, 
and  which  the 'principal  admitted  to  be  correct:— 
Held,  that  this  evidence  was  properly  admitted.  Weed 
v.  A0*M,  2  Arnold,  4. 


GAME.— See  Notice  of  Actiow . 


HABEAS  CORPUS. 

1.  A  writ  of  habeas  corpus  it  grantable  by  a  tingle 
Ige  in  vacation,  returnable  immediately,  and  may 
made  either  returnable  before  the  fou/judges,  or 

1^  Quart  v. 


before  the  judge  himself  who  grants  H. 
BatoWrfor,  2  Will.  WoU.  ft  Hodges,  19. 

2.  A  return  to  a  writ  of  habeas  corpnt  prims*  fern 
imports  rarity,  and  need  not,  in  the  first  intranet,  be 
supported  by  affidavits.    W. 

3.  Qasrt,  whether,  if  a  return  he  shewn  on  ssndavH, 
or  otherwise,  to  be  untrue,  sny  proceedings  might  be 


DIGEST. 


4*  A  return  to  an  hsbess  corpus  ii  ■mandible  by 
the  Court  after  it  has  been  filed.    Id. 

5.  To  a  writ  of  habeas  corpus,  sued  oat  by  Wixon 
against  the  gaoler  of  Liverpool,  the  return  stated,  that 
alter  the  insurrection  in  Upper  Canada  was  sup- 
pressed, the  legislature  there  authorised  a  pardon, 
to  be  granted  by  the  governor,  to  such  persons, 
charged  with  high  treason,  aa  should,  before  arraign- 
ment, confess  their  guilt,  snd  petition  for  a  pardon, 
on  sash  conditions  as  should  10001  fit;  that  Wixon 
waa  so  charged,  and  so  pardoned,  on  condition  of 
being  transported  to  Van  Dieman's  Land  for  fourteen 
years,  to  commence  on  his  arrival  there ;  that  for  want 
of  the  means  to  convey  him  there  directly,  he  was 
first  taken  to  Quebec,  in  Lower  Canada,  then,  under 
letters-patent  of  the  governor  of  Lower  Canada  di- 
rected to  the  captain  of  a  vessel,  wss  embarked  to 
England,  and  there  kept  in  safe  custody  in  Liverpool 
gaol,  being  a  secure  and  convenient  place  for  detain- 
ing htm  while  necessary  preparations  were  made  for 


transporting  him,  in  fulfilment  of  the  condition  of 
his  pardon.  It  waa  contended,  that  the  return  waa 
bad  tor  the  following  objections : — That  the  prisoner 
was  not  convicted.  That  there  was  no  judgment  of 
transportation.  That  no  authority  existed  for  trans- 
porting the  prisoner  beyond  the  confines  of  Upper 
Canada.  That  there  ought  to  have  been  a  direct 
communication  of  authority  from  the  governor  of 
Upper  Canada  to  each  party  detaining  the  prisoner. 
Tnat  the  condition  of  the  pardon  being  for  fourteen 
years,  to  be  reckoned  from  the  arrival  of  the  party  at 
Van  Dieman's  Land,  waa  void,  for  uncertainty.  That 
the  power  to  receive  the  prisoner  at  Van  Dieman's 
Land  ought  to  have  appeared.  That  the  documents, 
whence  the  right  to  imprison  wss  inferred,  ought  to 
have  been  set  out  Held,  that  the  return  was  good. 
U 


6.  The  return  stated,  that  the  letters-patenf  < 
minded  the  captain  to  receive,  Ac.  the  prisoner.  It 
was  shewn,  upon  affidavit,  that  the  name  of  the  pri- 
soner, though  it  occurred  in  the  recital,  was  omitted 
in  the  mandatory  part  of  the  letters.  The  Court, 
though  they  held  the  letters  immaterial  to  justify  the 
detention,  ordered  the  return  to  be  amended  in  ac- 
cordance with  the  facta,  aa  it  was  unfit  that  any  false- 
hood should  sppear  on  the  records  of  the  Court.  The 
false  statement  not  being  wilful,  the  Court  refused  to 
attach  the  party  making  the  return.    Id. 

7.  A  writ  of  habeas  corpus,  to  discharge  a  party  out 
of  custody,  ought  to  be  moved  for  on  the  affidavit  of 
the  party  himself,  unless  it  be  shewn  to  the  Court  that 
from  coercion,  or  otherwise,  he  is  not  in  a  situation 
to  make  such  affidavit.  Ex  parte  Parker,  2  Horn  & 
Hurls.  45. 

8.  A  return  to  a  writ  of  habeas  corpus,  directed  to 
the  gaoler  of  Liverpool,  commanding  nim  to  bring  up 
the  body  of  a  prisoner  in  his  custody,  for  the  purpose 
of  discharging  him,  stated  that  by  a  statute  or  Upper 
Canada,  it  was  enacted,  that  upon  petition  of  any  per* 
jon  charged  with  high  treason,  committed  in  that  pro- 
vince, preferred  to  tne  lieutenant-governor  before  the 
arraignment  of  such  prisoner,  and  praying  to  be  par- 
doned for  his  offence,  it  should  be  lawral  for  the  lieu- 
tenant-governor to  grant  a  pardon  to  such  person  in 
her  Majesty's  name,  upon  such  terms  and  conditions 
as  might  appear  proper :  that  the  prisoner  waa  indict- 
ed for  the  crime  of  high  treason,  and  before  his  ar- 


tions  ss  the  lieutenant-governor  should  see  fit;  that 
the  lieutenant-governor  consented  that  mercy  should 
be  extended  to  the  prisoner,  on  condition  of  his  bains 
transported  to  Van  Diemen's  Land  for  his  natural 
Hfe,  to  which  terms  the  prisoner  assented ;  that  there 
being  no  means  of  transporting  him  directly  from 


sary  to  take  him  to  Quebec  in  Lower  Canada,  that 
being  the  most  convenient  place  for  the  purpose; 
whereupon,  and  in  order  to  carry  the  condition  into 
effect,  the  prisoner  wss  conveyed,  by  warrant  of  the 

governor  of  Upper  Canada  into  Lower  Canada,  and 
lere,  by  warrant  of  the  governor  of  Lower  Canada, 
delivered  into  the  custody  of  the  sheriff  of  Quebec 
for  safe  keeping,  until  he  could  be  transported ;  that 
there  not  being  any  means  of  conveying  him  from 
Lower  Canada  directly  to  Van  Diemen's  Land,  it  was 
necessary  to  convey  nim  to  England;  that  for  the 
purpose  of  being  conveyed  to  England,  he  was  deli- 
vered  by  the  sheriff  of  Quebec  into  the  custody  of  the 
captain  of  a  vessel ;  that  the  captain  of  the  vessel 
having  arrived  with  the  prisoner  at  Liverpool,  aud 
there  oeing  no  means  ready  for  conveying  him  imme- 
diately to  Van  Diemen's  Land,  it  was  necessary  that 
he  should  be  placed  in  some  safe  custody  until  such 
means  could  be  provided;  that  the  gaol  of  Liverpool 
being  the  fittest  place  for  that  purpose,  the  captain 
delivered  the  prisoner  into  the  custody  of  the  gaoler, 
who  wss  keeping  him  in  his  custody  whilst  meann 
were  preparing  for  transporting  him  to  Van  Diemen's 
Land.*—  Held,  that  the  prisoner  wss  not  entitled  to 
his  discharge;  on  the  ground  that  having  confessed 
himself  guilty  of  treason  committed  in  Canada,  he 
wss  liable  to  oe  tried  in  England,  and  therefore  every 
subject  of  this  realm  would  be  justified  in  detaining 
him  in  custody  until  he  should  be  dealt  with  accord- 
ing to  law.    Id. 

INSOLVENT, 
fist  Evidence,  2. 

1.  Where  an  insolvent  is  indebted  in  two  separate 
debts  to  the  same  creditor,  and  inserts  only  one  in 
his  schedule,  he  remains  liable  to  be  sued  for  the 
other.    Tyert  v.  Stmt,  2  Arnold,  3. 

2.  The  plaintiffs  covenanted  with  the  defendant  to 
buy  of  him  a  certain  business,  paying  2001.,  in  the 
first  instance,  and  a  further  sum  at  a  future  period. 
The  plaintiffs  were  to  be  at  liberty,  at  the  end  of  1 
year  and  a  half,  to  abandon  the  purchase ;  in  which 
esse,  the  defendsnt  wss  to  re-pay  them  50/.,  part  of 
the  money  advanced.  The  defendant  was  afterwards 
discharged  under  the  Insolvent  Act,  upon  which  the 
plaintiffs,  within  the  time  specified,  abandoned  the 
purchase,  and  brought  an  action  to  recover  the  501. 
Held,  that  this  was  not  such  a  debt  as  could  be  ascer- 
tained at  the  time  of  the  insolvency,  snd,  therefore, 
that  the  defendant  was  not  discharged  from  h.  Brown 
v.  Fleetwood,  2  Horn  ft  Hurls.  6. 

3.  A  remanded  insolvent,  before  the  expiration  of 
his  imprisonment,  may  be  detained  at  the  suit  of  a 
creditor,  without  any  order  of  a  judge  or  writ  of  sum- 
mons. The  85th  section  of  the  1  &  2  Vict.,  c  110, 
takes  his  esse  out  of  the  operation  of  that  Act.  TVcr- 
nsr  v.  Darnell,  2  Horn  &  Hurls.  35 


INTERPLEADER. 

The  successful  party,  on  the  trial  of  an  issue  under 
the  Interpleader  Act,  who  applies  to  the  Court  to  take 
out  money  deposited  to  abide  the  event  of  the  issue, 
is  entitled:  to  the  costs  of  the  application,  though  he 
has  mads  no  previous  application  to  the  opposite 
party.    Meredith  v.  Roger*.  2  Will.  Woll.  A  Hodges, 


LANDLORD  AND  TENANT. 

1.  An  upper  floor,  rented  by  a  tenant  from  year  to 
yearj  was  accidentally  destroyed  by  fire,  and  rebuilt 


VI 
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the  new  premises,  they  were  let  by  the  landlord  to 
another  tenant: — Held,  that  at  the  fire  did  not  deter- 
mine the  tenancy,  an  action  was  maintainable  for  the 
period  between  the  fire  and  the  re-letting.  Ison  v% 
Gorton,  2  Arnold,  39. 

2.  Stones  which  have  lain  for  a  long  ^ 
land,  and  which  are  lying  upon  it  when  ft  it  < 
to  a  tenant,  prima  fade  belong  to  the  owner  of  the 
land,  and  the  tenant  is  not  entitled  to  remote  them. 
Dearden  v.  Evans,  2  Horn  ft  Hurls.  7. 


LICKNC&— &»  Mobtoaos. 

MANDAMUS. 

A  magistrate  having  refused  to  make  some  convic- 
tions at  the  suit  of  a  friendly  informer,  to  which  the 
party  had  pleaded  guilty,  whereby  another  informer 
was  enabled  to  prefer  other  informations,  which  he 
could  not  hare  done  had  there  been  convictions  on 
the  first,  this  Court  refused  to  interpose  by  manda- 
mus to  the  magistrate.  Ex  part*  The  British  and  Fo- 
reign  Patent  Invention  Company,  2  Will.  Woll.  ft 
Hodges,  57. 

MINES.— Set  WATsmoocntf  b. 

MONEY  HAD  AND  RECBIYED.--&*Moetoaos. 

MORTGAGE. 

Certain  premises,  with  the  licences  attached  to 
them,  were  mortgaged  to  the  plaintiffs,  who  afterwards 
sold  the  premises,  to  discharge  their  mortgage :  the 
licences  at  this  time  were  suspended.  The  assignee 
of  the  mortgagor,  who  had  become  bankrupt,  obtained 
a  new  licence,  which  was  sold,  with  the  good-will, 
for  a  sum  of  money,  to  a  third  party :—  Held,  that  this 
sum  was  not  money  received  to  the  use  of  the  plain- 
tiffs. Query,  whether  such  licences  can  be  mane  the 
subject  of  a  sale.  Mam/old  v.  Morris,  Assignee  of 
Rigmaiden,  a  Bankrupt,  2  Arnold,  19. 

NEW  TRIAL. 

A  new  trial  refused,  in  an  action  of  slander,  where 
the  jury  had  given  only  2Qf.  damages.  RendaU  v. 
Hayward,  2  Arnold,  14. 

NOTICE  OF  ACTION. 

A  gamekeeper,  whose  deputation  was  granted  and 
registered  under  22  ft  28  Ch.  2,  c.  25,  is  not  entitled 
to  notice  of  action,  under  t  ft  2  W.  4,  c  32,  s.  47,  for 
an  act  claimed  to  have  been  done  by  him  under  the 
authority  of  the  latter  Statute.  Lidster  v.  Barrow,  2 
Will.  Woll.  ft  Hodges,  13. 

NOTICE  OF  TRIAL.— See  Pbaotioi,  8. 

ORDER  OF  SESSIONS.— &*  CzftTiomAfti,  1. 

OUTLAWRY.— At  Piactiob,  3. 

OVERSEERS.*-**  Pool,  2. 

ARTNSRS.— See  Actio*.    Public  Company. 


PENALTY, 


Ootbhamt. 


PLEADING 

See  Watiioovbab. 

1.  Trespass  for  breaking  and  entering  the  plain- 
tiff's house,  and  taking  his  goods,  on  2d  March,  1837. 
Plea,  as  to  the  breaking  and  entering  and  taking  the 
the  goods,  that  J.  S.  waa  tenant  to  the  defendant,  and 
on  25th  December,  1836,  and  at  the  time  when,  ftc^ 
rent  waa  in  arrow ;  that  the  said  goods,  on  the  25th 
February,  then  being  the  property  and  in  the  posses 
ston  of  J.  S.,  were  fraudulently  removed  from  the 
house  demised  to  him,  and  with  the  consent  of  the 
plaintiff,  placed  by  J.  <&  in  the  house  of  the  plaintiff. 
Justification  of  the  entry  and  leisure  under  11  G.  2, 
c  19,  s.  1,  and  verification :— Held,  on  special  de- 
murrer, that  the  plea  should  have  been  confined  to 
the  breaking  and  entering ;  and  that  the  addition,  in 
the  introductory  part,  of  the  taking  the  good*,  cou- 
pled with  the  justification  in  the  body  of  the  plea, 
rendered  it  bad,  either  as  being  an  argumentative 
denial  that  the  goods  were  the  goods  of  the  plaintiff; 
or  else  as  not  bringing  the  case  within  the  Statute. 
Fletcher  v.  MarOHer,  2  Will.  Woll.  ft  Hodge*,  14. 

2.  That  the  plea  did  not  admit  a  simple  possession 
of  the  goods  in  the  plaintiff,  and  go  on  to  shew  that 
such  possession  wis  wrongful,  ana  that  the  utupejit 
was  in  J.  S.  Query,  what  would  hare  been  the  effect 
of  a  positive  averment  that  the  goods  were  in  the 
possession  of  the  plaintiff!    Id. 

8.  If  an  appearance  is  not  entered  by  the  defend- 
ant, according  to  the  form  given  in  the  schedule  to 
the  Stat  2  ft  3  Will.  4,  c.  89,  the  plaintiff  may  treat 
it  as  a  nullity,  and  enter  an  appearance  for  tne  de- 
fendant. Warrem  v.  Love,  2  Will.  WolL  ft  Hodges, 
55. 

4.  In  an  action  against  the  marshal  for  an  escape, 
the  plea  stated  that  the  prisoner  voluntarily  returned 
into  custody  before  the  commencement  of  the  action, 
but  did  not  aver  that  he  returned  before  the  marshal 
had  any  notice  of  his  escape : — Held,  bad.  Duwt'et  v. 
Chapman,  2  Arnold,  28. 

5.  The  bankruptcy  of  a  sole  plaintiff,  after  the  came 
of  action  accrued,  but  before  suit,  is  an  issuable  plea. 
WHUs  v.  Alien,  2  Arnold,  24, 

6.  To  an  action  against  tho  drawer  of  a  bill  of  ex- 
change, the  defendant  pleaded  that  the  bill  was 
drawn,  indorsed  and  accepted  in  payment  of  seven- 
teen pockets  of  hops,  sold  by  the  plaintiff  U  the 
defendant  as  answering  certain  samples:  that  the 
defendant  had  not  delivered  any  pockets  of  hops 
answering  the  said  samples,  or  amy  kern  wmaleeeter, 
whereby  the  consideration  for  the  bill  had  wholly 
failed.  Replication,  de  injuria.  It  appeared  that  the 
plaintiff  had  delivered  to  the  defendant  seventeen 
pockets  of  hops,  but  they  did  not  correspond  with  the 
samples.  The  jury  found  a  Terdict  for  the  defendant. 
On  a  motion  to  enter  a  verdict  for  the  plaintiff,  «he 
Court  refused  a  rule,  on  the  ground  that  the  avermeBt 
that  no  hops  had  been  delivered  was  an  immaterial 
averment,  and  that  there  was  a  total  failure  of  consi- 
deration for  the  bill.  Wells  v.  Hopkins,  2  Hera  ft 
Hurls.  11. 


POOR. 

1.  Where  the  revenues  of  a  corporation,  constating 
of  the  rents  of  nroperty,  which  had  always  been  rate! 
to  the  relief  of  the  poor  previously  to  the  passing  of 
5  ft  6  W.  4,  c.  76,  were  collected  by  the  salaried 
officers  of  the  corporation,  and  paid  to  the  account  of 
the  borough  fund,  pursuant  to  that  Statute :— fletf, 
that  as  the  92d  sec.  directs  the  borough  fund  to  be 
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expended  in  public  purposes,  the  corporate  property 
wai  not  liable  to  be  assessed  to  the  poors'  rate.  The 
(Jem  v.  The  Mayor,  Aldermen  and  Argus*  ofUoer. 
fool,  2  WilL  Wofl:  ft  Hodges,  8. 

8.  In  an  appeal  against  an  order  of  removal,  one  of 
the  overseers  of  the  appellant  parish  waa  called  to 
wore  the  service  of  the  notice  of  appeal :— Held,  that 
he  was  an  incompetent  witness.  The  Queen  v.  The 
Beoorder  of  Bath,2  Wi\\.  Woll.  ft  Hodges,  17. 

&  Where  the  freemen  of  a  borough  were  entitled 
to  a  common  of  pasture  on  a  Urge  tract  of  land,  with 
rights  to  disturb  the  surface  of  the  earth  by  digging 
for  day  and  gravel,  and  by  catting  down  whine,  but 
it  appeared  that  originally  there  had  been  rights  of 
common  granted,  with  a  right  of  turbary,  on  payment 
of  a  yearly  rent  of  2s.,  and  that  the  Duke  of  Northum- 
berland was  still  the  lord  of  the  soil  and  royalties  of 
the  manor  .-—BfeW,  that  the  freemen  had  merely  the 
rights  of  commoners,  and  that  the  corporation  of  the 
borough  were  not  liable  to  be  rated  to  the  relief  of 
the  poor.  The  Queen  v.  The  Chamberlains,  Common 
Council  and  Freemen  of  His  Borough  of  Alnwick,  2 
WilL  Woll.  &  Hodges,  72.  ^ 

4.  Although  the  Sessions  draw  a  conclusion  from 
facto  proved  before  them,  yet  if  they  afterwards  state 
the  nets  for  the  opinion  of  this  Court,  the  finding  of 
the  Sessions  is  not  conclusive,  but  it  will  be  presumed 
that  the  Sessions  desire  the  opinion  of  the  Court.  Id, 


POOR  RAra-&»  Poom,  1,  3. 

PRACTICE. 

1.  The  Court  will  not  grant  a  rule  to  compute,  in 
an  action  for  calls  due  on  shares  in  a  company,  on 
which  interest  is  alio  payable.  Vie  Cheltenham  and 
Groat  Western  Union  Raitway  Company  v.  Fry,  2  Will. 
WoH.  ft  Hodges,  48.  * 

2.  A  rale  for  taking  money,  which  has  been  depo- 
sited in  lien  of  bail,  out  of  Court,  cannot  be  granted 
until  judgment  has  been  obtained.  Do  la  BedolUore 
r.  Rym,  2  Will  WolL  ft  Hodges,  51. 

3.  The  Court  will  not  grant  a  distringas  te  compel 
an  appearance,  where  it  appears  that  the  defendant  is 
abroad,  but  will  grant  one  for  the  purpose  of  proceed- 
ing to  outlawry.  Grocer  v.  Hindmarsh,  2  Will.  Woll. 
A  Hodges,  51. 

4  A  party  is  entitled  to  quash  his  own  scire  facias* 
on  payment  of  costs,  without  assigning  any  reason 
fet  so  doing ;  but  the  Court  will  not  grant  a  rule  ab- 
solute in  the  first  instance  for  that  purpose.  Okverton 
r.  Latomr,  2  Will.  Woll.  ft  Hodges,  M. 

5.  On  moving  to  make  absolute  a  rule  nisi  to  com- 
pute, where  the  rule  hat  been  left  with  a  person,  who 
said  he  had  given  it  to  the  defendant,  it  should  be 
sworn  that  it  is  believed  that  what  that  person  said 
waa  true.  Swoun  v.  Hotter*,  2  Will.  WolL  A  Hodges, 

6.  The  alldavits  in  support  of  a  rule  to  set  aside 
proceedings,  on  account  of  an  irregularity  merely  in 
the  service  of  the  writ  of  summons,  need  not  state,  as 
in  the  case  where  there  has  been  no  service  whatever, 
that  bo  other  copy  of  the  writ  has  come  to  the  de- 
fendant's knowledge.  Whdle  v.  Hogg,  2  WilL  Woll. 
A  Hodges,  63. 

7.  After  the  judge  has  certified  for  speedy  execu- 
tion, under  the  Stat,  i  WiU.  4,  c.  7,  s.  2,  and  Judg- 
ment is  signed  in  vacation,  it  is  still  necessary,  in 
this  Court,  that  there  should  be  a  rule  for  judgment, 
notwithstanding  the  rule  of  H.  T.,  2  W.  4,  s.  67.  The 
Governors  of  the  Poor  of  Exeter  v.  SaeH,  2  Will.  WolL 
A  Hodges,  64. 

&  If  a  notice  of  trial  is  given  too  late,  the  defend- 


ant may  move  to  set  it  aside.    Kirk  v.  Lloyd,  2  Will 
Woll.  ft  Hodges,  71.  ^^ 

9.  One  of  several  defendants  cannot  obtain  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  where  the  others 
are  not  in  a  situation  to  join  in  the  motion.  Crowther 
v.  Duke,  2  Arnold,  1. 

10.  The  Court  will  not  postpone  the  period  of 
shewing  cause  to  a  rule  nisi  for  a  new  trial,  in  order 
that  an  indictment  for  perjury  against  a  witness  may 
be  tried  in  the  mean  time.  Hampshire  v.  Harris,  2 
Arnold,  3. 

11.  The  Court  cannot,  without  the  consent  of  par- 
ties, order  issues  in  fact  to  be  struck  out,  with  liberty 
to  restore  them  after  the  decision  of  a  Court  of  Error 
on  issues  in  law.  Carden  v.  The  General  Cemetery 
Company,  2  Arnold,  18. 

12.  The  Court  will  not  postpone  the  trial  of  issues 
in  fact,  until  after  the  decision  of  a  Court  of  Error 
upon  issues  in  law  upon  the  same  record.  Beckham 
v.  Knight,  2  Arnold,  18. 

13.  Where  a  declaration  is  filed,  it  is  not  necessary 
to  indorse  the  time  for  pleading.  Sitverside  v.  Tappen, 
2  Arnold,  26. 


14.  lo  an  action  on  a  promissory  note,  defendant 
pleaded  that,  after  the  making  of  the  note  the  plain- 
tiff drew  a  bill  on  the  defendant,  which  was  accepted 
by  him,  and  delivered  to  the  plaintiff  in  satisfaction 
of  the  note.  The  plaintiff  replied,  denyine;  the  mak- 
ing and  acceptance  and  delivery  of  the  bill  in  satisfac- 
tion. A  special  demurrer  for  multifariousness  held  not 
frivolous.    Bdwardi  v.  Greenwood,  2  Arnold,  27. 

15.  In  an  action  brought  against  the  Commissioners 
of  The  Bedford  Leod,  in  respect  of  the  works  to  be 
performed  upon  The  Lend,  the  venue  having  been 
changed,  at  the  instance  of  the  defendants,  from  N.  to 
C,  the  Court  refused  to  order  it  to  be  brought  back, 
although  it  appeared  that  a  great  portion  of  the  pro- 
perty m  C.  was  liable  to  be  rated  to  the  expencee  of 
The  Level;  aa  it  was  not  shewn  that  the  jury  must 
necessarily  be  composed  of  parties  liable  to  be  so  rated. 
Thornton  v.  Jenyne,  2  Arnold,  29. 

16.  The  defendant  gave  a  cognovit  to  recover  722, 
(the  original  debt),  but  judgment  was  not  to  be  en- 
tered up  till  default  of  payment  of  such  sum,  with 
costs  to  be  taxed;  which  debt  and  costs  were  to  be 
psid  by  instalments :  a  default  having  been  made  in 
the  payment  of  an  instalment,  the  plaintiff  signed 
judgment  for  the  balance  of  the  debt  due,  without 
having  had  the  costs  taxed: — Held,  the  judgment  was 
regular,  but  that  the  costs  must  be  tsxed  before  exe- 
cution could  issue.  Barrett  v.  Partington,  2  Arnold, 
30. 

17.  An  affidavit,  in  support  of  a  rule  to  set  saide  a 
distringas,  muet  follow  the  description  of  the  parties 
to  the  cause,  ss  stated  in  the  writ  of  summons.  Berth- 
wick  v.  Raoenecroft,  2  Horn  ft  Hurls.  4. 

PRISONER. 

See  Akkkst,  1, 4.    Habbai  Corpus,  5, 6, 7, 8. 

A  person  may,  under  special  circumstances,  be 
discharged  under  the  48  Geo.  3,  c.  123,  though  no 
notice  has  been  given  of  the  application  to  the  other 
party.  Bradley  v.  W$hb,  9  Will  WoU.  ft  Hodges, 
47. 

PROMISSORY  NOTE.— S*?  Bill  or  Exchange 

PUBLIC  COMPANY. 
See  Pbactiox,  1. 
The  defendant  became  a  shareholder  in  a  compi      gj 
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established  for  the  manufacture  of  beet-root-sugar. 
The  capital  was  to  consist  of  2H),000l.,  divided  into 
10,000  shares  of  25J.  each,  but  no  more  than  1,400 
share*  were  ever  disposed  of.  The  defendant  was  not 
aware  that  the  whole  number  of  the  sliares  had  not 
Weu  sold.  An  action  haying  been  brought  against 
him  for  the  price  of  certain  goods  ordered  without  his 
knowledge  by  the  secretary  of  the  Company,  for  the 
use  of  the  Company : — Held,  that  the  defendant,  who 
had  not  held  himself  out  to  the  world  ss  a  partner, 
could  be  charged  only  on  the  ground  of  having  au- 
thorized the  directors  to  pledge  his  credit  for  tlie 
goods :  that  he  could  not  be  presumed  to  have  done 
*o  fn  this  case,  untess  the  whole  proposed  capital  had 
been  raised ;  or  unless,  with  a  knowledge  of  its  not 
having  been  raised,  he  had  authorised  the  directors 
to  proceed  with  the  speculation.  Pitchford  v.  Davis, 
2  Horn  &  Hurls.  9. 


RECOGNIZANCE  - See  Certiorari,  1, 4, 5. 

RULE  TO  COMPUTE.-^*- Practice,  1. 

SCIRE  FACIAS.— See  Practicr,  4. 

SESSIONS.— See  Poor,  4. 

SHERIFF.— See  Arrest,  1,  4.    ATTACHMENT,  1. 

SLANDER.-**  Nf.w  TRIAL. 

STAMP. 

An  infttrument  in  this  form,  "  J.  M,  Borrowed  of 
M.  A.  Jl/.,  his  sister,  the  sum  of  fourteen  pounds,  in 
cash,  as  per  loan,  in  promise  of  payment,  of  which  I 
am  truly  thankful  for,  and  shall  never  be  forgotten  by 
me,  J.  At."  is  a  promissory  note,  and  requires  a  stamp. 
Kilit  v.  Mason,  2  Will.  Woll.  &  Hodges,  70. 

STANNARIES  COURT. 

The  Court  will  grant  a  rule  absolute  in  the  first  in- 
stance to  remove  a  final  dfcreo,  on  the  equity  side  of 
(he  Stannaries  Court,  into  this  Court,  under  the  1  A 
2  Vict.  c.  1 10,  ■.  32,  the  defendant  having  removed 
out  of  the  jurisdiction  of  the  Stannaries  Court.  Har- 
tey  v.  Gtibard,  2  Will.  Woll.  &  Hodges,  48. 

STOPPAGE  IN  TRANSITU. 

1.  The  deliverv  of  goods  by  the  seller  to  a  carrier, 
by  the  order  of  the  buyer's  agent,  for  the  purpose  of 
being  forwarded  to  the  buyer,  is  not  such  a  construc- 
tive delivery  to  the  buyer  ss  to  put  an  end  to  the 
sailor's  right  of  stoppage  in  transitu.  Jackson  v.  ATi- 
cnol,2Arnoldf32. 

2.  Although  it  seems  to  be  the  better  opinion  that 
if  the  buyer  actually  takes  possession  of  his  goods  be- 
fore their  arrival  at  the  place  of  their  ultimate  desti- 
nation, the  seller's  right  of  stoppage  m  transitu  is 
i hereby  defeated;  yet  a  mere  demand  by  the  buyer, 
before  such  arrival,  without  any  delivery,  will  not 
have  that  effect    id 


3.  C,  the  agent  of  M.t  bought  tome  lead 
plaintiff  at  Newcastle,  which  was  shipped  by  67* 
to  be  forwarded  to  M.  in  London*    Upon  the  v 


of  the 

*s  order, 

—  7-  .. v™™.  w .....  .»  M^,^m^,    Jpon  the  vessel's 

-"rival  in  the  Thames,  the  lead  wis  demanded  by  JL, 
swot  the  cantain  rotated  to  tUliv**  It  •  I*  ma  n*f  «« 


board  a  lighter  belonging  to  the  defendants,  who 
were  warehousemen:  and  who  h*d  undertaken  the 
delivery  of  the  lead  by  his  ordon :  while  still  on  board 
the  lighter  it  was  demanded  by  the  plaintiff:— HirM, 
that  at  the  time  of  such  demand  his  right  of  stoppage 
•till  existed.    Jd. 


SURVEYOR.*— &e  Contract,  %  5. 

TRANSPORTATION.-^*  Harris  Corpus,  5, 
6.8. 

TREASON.— See  Habeas  Corpus,  5, 8. 

TRESPASS.— See  Pleading,  1, 2 

TRI AL.— &»  Practice,  8, 12. 

VENUE —Sw  Practice,  15. 

WARRANT  OP  ATTORNEY. 

Rule  nisi  granted  on  the  1st  of  May,  for  judgment 
on  a  warrant  of  attorney,  where  the  defendant,  who 
was  living  somewhere  in  Prance,  was  last  seen  alive 
on  the  20th  of  February,  Baytey  v.  Western,  2  Will. 
Woll.  ft  Hodges,  61. 

WARRANTY.  -See  Assumpsit. 

WATERCOURSE. 

In  the  year  1705,  certain  adventurers  undertook  to 
continue  and  extend  an  under-ground  drain,  railed 
Oromfanl  Sousjh,  for  the  purpose  of  unwatering  a  por- 
tion of  the  mineral  Bold  in  the  wapentake  of  Wirks- 
worthn  They  secured  their  remuneration  in  the  shape 
of  ore  raised  from  the  mines  lying  near  and  benefited 
by  the  sough,  in  consequence  of  an  agreement  with 
the  owners  of  the  mines.  The  mouth  of  the  sough 
was  close  to  a  stream  called  the  ttemsall  Brook,  and 
discharged  into  it  a  constant  flow  of  water.  Below 
the  junction  of  these  waters,  an  ancient  corn-mill 
stood,  which  was  worked  by  their  muted  power.  In 
1738,  the  then  proprietors  of  the  sough,  through 
whom  the  plaintiffs  claim  a  reversionary  interest  in 
it,  granted  it  for  990  years  to  one  S.,  with  covenants 
that  he  should  open,  and  cleanse  and  repair  it,  Ac 
This  lease  contained  a  proviso  that  no  forfeiture  for 
not  opening  and  cleansing,  Ac.,  the  sough  should  ac- 
crue, provided  a  new  sough  were  made,  which  should 
have  the  same  effect  of  unwatering  the  mines.  In 
1771,  the  lord  of  the  manor  being  owner  of  the  land 
through  which  the  Otmford  Sough  was  made,  and  of 
a  piece  of  land  between  the  mouth  of  the  sough  and 
BotuaU  Brook,  demised  the  same  to  Sir  R.  Arkwhgjkt, 
the  father  of  the  plaintiff,  together  with  the  stream 
issuing  from  the  sough.  This  lease  contained  a  pro- 
viso, that  if  by  the  bringing  up  of  any  other  sough, 
or  by  any  other  unforeseen  and  unavoidable  accident, 
the  stream  from  the  Cromfird  Seng*  should  be  taken 
away,  or  lessened,  the  lessee  should  have  power  to 
take  down  the  milli,  Ac.,  and  rebuild  them  on  ano- 
ther site.  In  1772,  Sir  R.  Arkwright  erated  exten- 
sive cotton-mills  on  the  land  in  question,  and  in  1*9, 
purchased  that  land,  and  the  fee-simple  in  the  milk, 
together  with  the  manor  of  Oromfird,  including  the 
land  through  which  the  sough  was  made.  The  pre- 
sent plaintiffs  are  now  owners  in  fee  of  the  CVmjM 
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CASES    REPORTED    IN    PART    XII. 


HILARY,  EASTER,  AND  TRINITY  TERMS,  1839. 


WILL.,  WOLL.,  AND  HODGES,  Vol.  II.  Part  2,  Q.B.; 

ARNOLD,  Vol.  II.  Part  2,  C.P.; 

HORN  &  HURLSTONE,  Vol.  II.  Part  2,  EX. 


AFFIDAVIT. 

Where  a  role  nisi  for  a  nonsuit  had  been  obtained 
upon  an  affidavit,  in  the  title  of  which  the  plain- 
tiffs Christian  name  was  misstated,  the  Court  al- 
lowed the  affidavit  to  be  amended  and  re-sworn 
upon  payment  of  the  plaintiff's  costs  of  the  day. 
Cooper  v.  Talbot,  2  Arnold,  50. 

AGREEMENT. 

See  Assignment.    Contract,  1,  2,  3.    Land- 
lord and  Tenant,  1, 2,  3.    Stamp. 

An  agreement  by  0.  to  serve  only  for  a  twelve- 
month, and  so  on  from  twelvemonth's  end  to  twelve- 
month's end,  and  to  give  twelve  month's  notice  to 
quit  is  bad,  under  29  Ch.  2,  c.  3,  s.  4,  as  showing 
no  consideration  moving  from  the  master.  And  no 
consideration  can  be  inferred  from  the  implied  pro- 
mise of  the  master  to  pay  sufficient  wages.  B.  left 
the  plaintiff's  service,  and  afterwards  entered  into 
that  of  defendant  i—Heid,  that  in  an  action  for 
harbouring  B.  it  was  open  to  defendant  to  object  to 
the  validity  of  the  contract: — Queere,  whether  it 
would  have  been  so  had  £.  been,  de  facto,  continu- 
ing in  the  plaintiff's  service.  Syhee  v.  Dixon,  2 
WilL  Woll.  a  Hodges,  120. 

AMENDMENT/— &0  Affidavit. 

ARBITRATION. 

See  Costs,  1. 
1.  Two  arbitrators  appointed  an  umpire  by  lot, 
and  the  parties  to  the  arbitration  afterwards  assented 
to  the  nomination,  in  ignorance  of  the  mode  by 


which  the  umpire  had  been  selected:— Held,  that 
the  appointment  was  bad.  In  re  Greenwood,  2  Wil. 
Wol.  &  Hodges,  63. 

2.  £.  and  a  canal  company  referred  all  matters  in 
difference  between  them  to  arbitration,  and  by*the 
particulars  of  his  claim  before  the  arbitrators,  B. 
claimed  a  sum  then  due,  and  a  compensation  for 
future  damages.  The  company  claimed  a  set  off. 
The  award  recited  that  all  matters  in  difference  had 
been  referred,  and  that  the  arbitrators  had  heard 
and  examined  all  the  evidence  and  accounts,  ftc., 
of  each  party,  and  adjudged  that  there  was  due 
from  the  company  to  B.  515/.,  which  they  directed 
the  company  to  pay  him.  On  motion  to  set 
aside  the  award,  as  being,  1,  not  final,  it  only 
determining  the  debt,  but  not  the  other  matters 
in  dispute;  2,  uncertain;  3,  doubtful  whether 
or  not  the  set-off  had  been  considered  x—Heid, 
that  the  award  was  good.  In  re  Brown  and  the 
Croydon  Canal  Company,  2  Will.  Woll.  &  Hodges, 
124. 

3.  An  action  and  a  suit  in  equity  by  the  defen- 
dants against  the  plaintiffs  in  the  action  to  restrain 
them  from  proceeding  were  referred,  the  eottt  of  the 
action  and  of  the  wit  to  abide  the  event  of  the  award. 
There  were  six  issues  in  the  action,  as  to  three  of , 
which  the  arbitrator  found  for  the  defendants,  and 
as  to  so  much  of  the  suit  as  regarded  them,  against .' 
the  defendants,  on  the  ground  of  want  of  equity, 
they  having  a  legal  defence.    As  to  the  other  three 
issues,  he  found  for  the  plaintiffs,  with  5/.  damages; ' 
but  as  to  so  much  of  the  suit  as  regarded  them,  he  - 
awarded  that  the  plaintiffs  should  be  restrained, 
and  should  not  proceed  to  recover  the  damagea 
found  for  them,  nor  the  costs  :—Heldf  that  the  ar- 
bitrator hsd  not  exceeded  his  authority.    Reeves  v, 
M'Gregor,  2  Will.  Woll.  and  Hodges,  127 
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ASSIGNMENT. 

See  Insolvent. 

An  instrument,  by  which  A.  agrees  to  assign  a 
term  to  B.  on  payment  of  200/.,  and  B.  agrees  to 
indemnify  A.  from  the  covenants  in  the  original 
lease,  and  which  contains  a  stipulation  that  A. 
should  re-enter  on  non-payment,  is  only  an  agree- 
ment for  an  assignment.  Hartshorne  v.  Watson,  2 
Arnold,  70. 

ATTORNEY. 

See  Contract,  2.  Nrw  Trial. 
An  attorney,  who  had  been  re-admitted  in  K.  B. 
in  1823,  omitted  to  take  out  his  certificate  till 
January,  1826,  in  H,  T.  of  which  year  he  was  ad- 
mitted (for  the  first  time)  in  C.  P.,  on  an  affidavit 
that  he  was  then  an  attorney  of  K.  B.  (which,  in 
fact,  he  was  not,  by  reason  of  the  omission  to  take 
out  the  certificate  for  more  than  a  year  after  his  re- 
admission,  under  37  Geo.  3,  c.  90,  s.  31)  :— H«M, 
(in  the  absence  of  fraud,  and  after  a  lapse  of  13 
years),  that,  though  his  admission  in  C.  P.  was  ir- 
regular, it  was  not  void,  and  the  court  refused  to 
strike  him  off  the  roll  Paget  v.  Chamber*,  2  Ar- 
nold, 103. 

AWARD.— &*  ARBITRATION,  1,  2.  3. 


BANKRUPT, 


Contract,  1. 


BASTARDY. 

1  When  a  party  is  summoned  for  non-pay* 
merit  of  money  due  under  an  order  of  fili- 
ation, made  in  pursuance  of  49  Geo.  8,  c.  68,  s.  3, 
the  justice  has  no  power  to  inquire  whether  the 
money  due  was  properly  expended,  but  he  is  bound 
to  commit  the  reputed  father  to  the  house  of  cor- 
rection on  default  of  payment.  The  Queen  v.  Codd, 
Esq.,  2  Will.  WoU.  &  Hodges,  86. 

2.  An  order  of  bastardy  made  under  4  &  5  W.  4, 
c.  76,  s.  72,  is  bad,  unless  it  alleges  that  the  evi- 
dence of  the  mother  of  the  child  was  confirmed  in 
some  material  particular.  The  Queen  v.  Read, 
v.  Will.  WoU.  &  Hodges,  94. 

BILL  OF  EXCHANGE.— toe  Evidence,  2. 

BROKER.— 5«  Contract,  2. 

CERTIFICATE.— 5w  Costs,  1. 

CERTIORARI. 

See  Costs,  2.  Rati. 
By  a  local  act,  3  G.  4,  c.  cvii,  it  is  enacted,  that 
if  a  rate  Is  made  before  three-fourths  of  the  pre- 
ceding late  is  expended,  the  order  for  the  rate  shall 
contain  a  proviso  suspending  the  collection  till  the 
three-fourths  are  expended.  And  an  appeal  is  given 
if  a  rate  is  otherwise  made.  A  rate  was  made 
which  recited  that  the  three- fourths  had  been  cx- 
**d,  and  did  not  contain  the  proviso.    A  party 


who  had  not  appealed  applied  for  a  certiorasi  to 
bring  up  the  rate  on  affidavits,  showing  that  the 
three-fourths  had  not  been  expended.  The  court 
refused  the  certiorari,  on  the  ground  that  the  proper 
remedy  was  by  appeal.  The  Queen  v.  The  Justices 
of  Middle**,  2  Will.  Woll.  &  Hodges,  100. 

CONTRACT. 
See  Limitations,  1.    Trover.    Niw  Trial. 

1.  In  an  action  by  assignees  of  a  bankrupt  for 
breach  of  contract,  in  not  delivering  railway  shares, 
the  plaintiffs  alleged  in  their  first  count,  that  the 
bankrupt,  before  his  bankruptcy,  and  his  assignees 
since,  were  ready  and  willing  to  pay  for  the  shares, 
it  was  proved  that  the  bankrupt  was  insolvent  be- 
fore his  bankruptcy,  and  that  after  the  bankruptcy 
there  were  no  assets : — Held,  that  this  was  suffi- 
cient for  the  jury  to  infer  that  the  bankrupt  and  his 
assignees  had  not  been  ready  and  willing  to  pay 
Lawrence  v.  Knowles,  2  Arnold,  43. 

The  plaintiffs  in  their  second  count  alleged 
readiness  and  willingness  to  adopt  a  contract  which 
was  to  be  performed  on  the  1st  July,  1835 ;  but  it 
appeared  that  no  steps  were  taken  by  them  till 
January,  1838 :— Held,  that  the  length  of  time  «a* 
unreasonable,  and  abandonment  of  the  contract 
might  be  inferred.    Id. 

2.  The  defendant,  an  attorney  and  member  of  - 
firm,  gave  a  written  authority  to  the  plaintifis 
(brokers),  "  or  their  agent,  to  distrain  the  several 
goods  on  the  premises"  of  A.  (an  auctioneer),  for 
rent  due  to  0.,  and  verbally  directed  them  to  make 
the  distress  forthwit ht  at  there  woe  a  large  quantity 
of  furniture  in  the  auction-room.  The  plaintiffs' 
clerk  struck  out  their  name  from  the  authority,  and 
substituted  that  of  W.  (another  broker),  by  whom 
the  distress  was  made,  and  with  whom  the  defen- 
dant bad  frequent  communications.  The  greater 
part  of  the  goods  taken  under  the  distress  were 
privileged,  as  being  the  property  of  third  parties, 
sent  to  A.  for  sale;  the  owners  brought  actions 
against  fP*  and  succeeded;  and  W.  sued  the  plain- 
tiffs, who  were  compelled  to  reimburse  him.  These 
facts  being  submitted  in  a  case  to  the  Court,  to 
draw  such  inferences  of  fact  as  a  jury  might:— 
Held,  1.  That  there  was  an  implied  contract  on  the 
part  of  the  defendant,  to  indemnify  the  plaintiffs 
for  acting  according  to  his  directions.  (Semble, 
that  such  an  Indemnity  cannot  be  implied  in  the 
case  of  an  ordinary  warrant  of  distress.)  2.  That  the 
defendant  had  assented  to  the  employment  of  W 
as  the  plaintiff's  agent.  3.  That,  under  the  circum- 
stances, it  was  not  the  duty  of  the  plaintiff  to 
ascertain  that  the  goods  were  not  privileged  from 
distress,  and  therefore  that  the  defendant  could 
not  set  up  negligence  as  an  answer  to  the  action 

4.  That  the  plaintiffs  were  entitled  to  recover  the 
amount  of  damages  recovered  against  them  by  W '. 
together  with  the  costs  of  defending  that  action. 

5.  That  the  employment  of  the  plaintiffs  having  been 
made  by  the  defendant  alone,  he  could  not  set  off 
a  debt  due  from  them  to  the  firm  of  which  he  was 
a  member.    Toplis  v.  Grane,  2  Arnold,  HO. 

3.  A.  wrote  to  B.  as  follows :— M  I  hereby  agree  to 
enter  into  your  service  as  a  weekly  manager,  to 
commence  next  Monday.  The  amount  of  payment 
I  am  to  receive  I  leave  entirely  to  you  to  determine/' 
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M*M  (Park*,  B.  atssmtiente),  that  the  plaintiff  was 
entitled  to  Rome  remuneration.  Bryant  v.  Flight, 
2  Horn  *  Hurls.  84. 


COSTS. 

See  Arbitbatiox,  3.     Contract,  2.     Limita- 
tion!, 1. 

1.  Where  a  cause  bad  been  referred  at  nisi  print, 
and  by  reason  of  the  death  of  the  judge,  the  attorney 
was  prevented  from  applying  for  a  certificate  that  the 
action  was  a  fit  one  to  be  tried  in  the  superior  Court ; 
the  Court  refused  to  order  that  the  plaintiff  should 
have  his  costs  taxed  as  if  such  a  certificate  had 
been  given,  it  appearing  that  the  order  of  reference 
did  not  authorise  the  arbitrator  to  certify.  Astley 
v.  Joy,  2  Will.  Woll.  &  Hodges,  85, 

2.  The  sureties  found  by  a  defendant,  under  the 
stat  5  W.&M.c.  11,  on  removing  an  indictment, 
are  liable  to  pay  the  prosecutor's  costs  under  that 
statute,  though  not  mentioned  in  the  terms  of  the 
recognisance,  and  though  those  terms  have  been 
strictly  complied  with.  The  Queen  v.  Bryant,  2 
Will.  Woll.  &  Hodges,  113. 

3.  In  an  action  against  magistrates,  where  there 
has  been  a  verdict  for  the  defendants,  the  judge 
who  tried  must  certify  to  entitle  them  to  double 
costs,  under  7  Jac.  1,  c.  5.  Penney  v.  Sleds,  2 
Arnold,  75. 

COUNTY  COURT.— See  Falsi  Judqmint. 

COUNTY  RATE.— &v  Rati. 

CREDITOR.— S#*  Limitations,  2,  3, 4,  6,  6. 

DAMAGES. 

5w  Contract,  2  3. 

In  trespass  for  working  the  plaintiff's  mine,  the 
measure  of  damage  is  the  value  of  the  material  at 
the  pit* s  mouth,  without  deducting  the  expense  of 
getting  it.    Martin  v.  Porter,  2  Horn  &  Hurls.  70. 

DISTRESS.— See  Contract,  2. 

ECCLESIASTICAL  COURT.— See  Prohibition. 

ESTOPPEL. 

See  Insolvent. 

A  verdict  and  judgment  against  a  defendant  on 
a  plea  of  set-off  operate  as  an  estoppel  in  any  other 
action  brought  by  him  for  the  same  demand.  East- 
mure  v.  Lawes,  2  Arnold,  54. 

EVIDENCE. 

See  Contract,  1,  2. 

1.  In  an  action  by  partners  for  %  debt  due  to  the 
firm,  where  the  defendant  gives  in  evidence  a 
receipt  by  one  partner  in  the  names  of  all,  evidence 
is  admissible  on  behalf  of  the  plaintiffs,  to  show  that 


the  receipt  was  fraudulently  given  by  the  one 
partner.  Parrar  v.  Hutchinson,  2  Will.  Woll.  & 
Hodges,  106. 

2.  A  bill  of  exchange  purported,  in  the  body  of 
it,  to  be  drawn  for  "  two  hundred  pounds,"  but 
the  figures  at  the  top  were  245/."  the  stamp  was  for 
the  larger  amount : — Held,  that,  as  this  was  a  patent 
ambiguity,  evidence  was  not  admissible  to  show 
that  it  was  the  intention  of  the  parties  to  draw 
the  bill  for  the  larger  amount ,  2nd.  That  the 
sum  mentioned  in  words  in  the  body  of  the  bill 
was  that  for  which  it  must  be  taken  to  be  drawn 
(Cottman,  J.  dissentiente.)  Sanderson  v.  Piper,  2 
Arnold,  58. 

3.  The  judgment  roll  and  the  writ  of  execution 
are  sufficient  evidence  that  a  benefice  has  been 
sequestered,  although  the  judgment  roll  does  not 
contain  an  award  of  the  sequestrari  facias.  Pack  v. 
Tarpley,  2  Will.  WoU.  &  Hodges,  88. 

4  In  an  action  against  an  assignee  of  a  terra 
for  rent,  a  witness  who  was  proved  by  previous 
evidence  to  have  been  in  possession  of  the  pre- 
mises, and  to  have  paid  rent,  was  called  by  the 
plaintiff  :—Held,  that  any  objection  to  his  com- 
petency ought  to  be  taken  on  the  voir  dire;  and 
that,  it  being  shown  he  was  not  assignee,  he  was 
a  competent  witness  for  the  plaintiff  Uartshome 
v.  Watson,  Arnold,  70. 

5.  A  testator  by  his  will  devised  lands  to  his 
grandson,  "  John  U.  eldest  son  of  John  H."  (the 
testator's  son) .  At  the  time  of  making  will,  Simon, 
the  lessor  of  the  plaintiff,  was  the  eldest  son  of 
John  H.  by  his  first  marriage,  and  John  #.,  the 
defendant,  was  the  eldest  son  of  John  H  by  hia 
second  marriage  :— HeW,  that  the  testator's  instruc- 
tions for  his  will,  and  his  declarations  subsequent  to 
its  execution,  were  not  admissible  in  evidence  to 
explain  the  will.  The  only  case  in  which  evidence 
of  a  testator's  intention  is  admissible,  is  where  the 
meaning  of  his  words  is  clear,  and  the  will  on  the 
face  of  it  is  intelligible,  but  from  some  of  the  cir- 
cumstances proved  an  ambiguity  arises,  which  of  two 
or  more  things  or  persons  each  answering  the  words 
of  the  will,  the  testator  intended  to  express.  But 
where  the  description  in  the  will  applies  partially 
to  two  or 'more  persons  or  things,  evidence  of  the 
testator's  intention  in  making  bis  will  is  not  admis- 
sible. The  judge  at  the  trial  is  to  form  his  opinion 
from  the  surrounding  facts  to  be  found  by  the  jury, 
and  direct  them  accordingly,  and  where  the  facts 
do  not  enable  him  so  to  direct  them,  semble,  that 
the  devise  is  void  for  uncertainty.  Doe  d.  Hiscocks 
v.  Hiscocks,  2  Horn  &  Hurts.  54. 

FALSE  JUDGMENT. 

1.  A  return  to  a  writ  of  false  judgment  in  the 
County  Court,  that  the  defendant  had  not  given  se- 
curity to  prosecute  his  suit:— Held,  insufficient, 
and  quashed  but  without  costs.  Croots  v.  Long- 
den,  Arnold,  49. 

2.  The  6th  section  of  19  Geo.  3,  c.  70,  refers  tc 
cases  removed  from  inferior  courts  before  judgment 
Id 

FRAUDS,  STATUTE  OF.— See  Ague  mi  NT 
FREIGHT.-^  Insurance. 
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DIGEST. 


HABEAS  CORPUS.— See  Prisoner. 

HUSBAND  AND  WIFE.— See  Pliadino,  4. 
Poor,  1. 

INDEMNITY.— See  Contract,  2.    Limita- 
tions, 1. 

INFERIOR  COURT.— >See  False  Judgmint,  1,  2. 


INSOLVENT. 

See  Limitations,  7. 

An  insolvent  having  several  executions  in  his 
house,  at  the  suggestion  of  the  defendant,  who  was 
one  of  his  creditors,  executed  an  assignment  to 
him  of  all  his  effects  for  the  benefit  of  such  credi- 
tors as  should  come  in  and  sign  the  deed.  The 
deed  recited  that  the  insolvent  "  had  proposed" 
the  assignment.  The  execution  creditors  were  ac- 
cordingly paid  their  claims,  and  the  defendant  tak- 
ing posssesion  of  the  goods  and  premises,  carried 
on  the  business  for  some  time,  when  be  sold  the 
whole  concern  for  a  larger  amount  than  it  would 
have  realized  if  it  bad  been  disposed  of  by  the 
sheriff.  The  deed  was  signed  by  several  of  the  ex- 
ecution creditors.  The  insolvent,  within  three 
months  from  the  assignment  went  to  prison,  and 
afterwards  obtained  his  discharge  under  the  Insol- 
vent Act : — Held,  that  this  deed  was  not  voluntary 
within  the  meaning  of  the  7  Geo.  4,  c.  57,  s.  32,  and 
that  the  defendant  was  not  estopped  by  the  recital 
in  the  deed  of  assignment  from  contending  that  the 
deed  was  not  voluntary.  Knight  v.  Fergusson,  2 
Horn.  &  Hurls.  59. 

INSURANCE. 

A  policy  of  insurance  was  effected  by  the  owners 
of  a  ship  upon  freight,  at  and  from  any  port  on  the 
Coromandel  coast,  against  perils  of  the  sea  and  all 
other  perils,  &c.  The  ship  having  sprung  a  leak  in 
her  outward  voyage  put  into  a  port  on  the  coast  of 
C,  and  was  hove  into  dock  there  for  repair.  Dur- 
ing the  progress  of  the  repairs  the  owners  pur- 
chased a  homeward  cargo,  which  was  deposited  in 
a  warehouse  seven  miles  distant  from  the  dock,  but 
was  otherwise  ready  to  be  shipped.  After  the  com- 
pletion of  the  repairs,  the  ship  was  again  damaged 
by  a  failure  in  the  mechanical  process  used  to  re- 
move  her  from  the  dock,  (her  sides  being  stove  in 
by  cables,  or  columns  of  sand,  used  for  her  sup- 
port), whereupon,  an  abandonment  was  decreed, 
and  she  was  broken  up:— Held,  first,  that  the 
plaintiffs  interest  in  the  homeward  cargo  wss  cor- 
rectly described  as  freight;  sejeondly,  that  as  such 
cargo  was  ready  to  be  shipped,  and  the  ship  was 
ready  to  receive  it,  the  risk  had  attached  at  the 
time  of  the  loss ;  and,  thirdly,  that  the  loss  was 
occasioned  by  one  of  the  perils  insured  against. 
Devalue  v.  Janson,  2  Arnold,  82. 

INTEREST,— See  Promissory  Note. 

JUDGMENT.— See  Estoppel. 

ttCES.— See  Bastardy,  1,  2.    Costs,  3. 
oor.    Rati.    SaoDKaTAArrnv.  i_  «. 


LANDLORD  AND  TENANT. 

1.  By  an  agreement,  land  was  let  for  one  year, 
and  so  on  from  year  to  year,  until  the  tenancy 
should  be  determined  as  after-mentioned.  Two 
provisos  were  afterwards  mentioned.  1 .  That  three 
months'  notice  should  be  sufficient  notice.  2.  That 
the  tenancy  might  be  determined  by  either  party 
giving  the  other  three  months'  notice : — Held,  that 
the  tenancy  was  not  determinable  by  three  months' 
notice,  expiring  at  the  end  of  the  first  year.  Doe 
d.  Chadborn  v.  Green,  2  Will.  Woll.  &  Hodges, 
122. 

2.  The  following  contract  was  entered  into  be- 
tween a  landlord  and  his  tenant,  the  latter  being  in 
possession  of  a  farm  under  a  demise  from  year  to 
year. — P.  (the  landlord)  agrees  to  let  the  hum  to 
B.  (the  tenant),  for  the  term  of  14  years,  deter- 
minable  at  the  end  of  seven  years,  at  the  option  of 
either  party,  upon  giving  12  months*  previous  no- 
tice; at  the  yearly  rent  of  20J.,  payable  half- 
yearly;  a  lease  to  be  drawn  up  on  the  usual 
terms  by  Mr.  Bishop" : — Held,  that  this  was  a  lease 
of  the  farm,  and  not  an  agreement  for  a  lease. 
Dae  d.  Philip  v.  Benjamin,2  Wil.  Wol.  &  Hodges,  96. 

3.  By  an  instrument  dated  13th  December,  1834, 
A.,  in  consideration  of  the  rents,  covenants,  and 
agreements  therein-after  mentioned,  agreed  to 
grant  to  B.  a  lease  of  certain  premises ;  habendum 
for  two  years  and  three  quarters,  wanting  seven 
days,  from  the  25th  December  instant,  paying  a 
certain  rent  quarterly,  the  first  payment  to  be 
made  on  the  25th  March  then  next,  which  said  in- 
denture should  contain  covenants  to  pay  rent  and 
such  other  covenants  as  were  contained  in  a  lease 
referred  to,  and  until  such  lease  should  have  been 
granted  as  aforesaid  it  should  be  lawful  for  A.  to 
distrain  for  all  or  any  part  of  the  rent  which  might 
become  due  in  respect  of  the  premises  at  any  time 
after  the  execution  of  the  agreement i—Helit  that 
the  instrument  amounted  to  an  agreement  only, 
and  not  to  a  present  demise.  BickneU  v.  Hood, 
2  Horn.  &  Hurls.  86. 

LEASE.— See  Landlord  and  Tenant,  1, 2, 3. 
Stamp. 

LEGACY  DUTY. 

A  testator  by  will,  after  giving  certain  legacies, 
bequeathed  to  his  executors,  fee,  the  residue  of 
his  estate,  real  and  personal,  upon  trust,  at  such 
times  as  they  should  think  fit,  to  sell,  convey,  or 
otherwise  convert  into  money,  the  same  or  any  part 
thereof.  He  also  directed  that  the  residue  of  his 
estate  should  be  invested  as  it  should  be  realized, 
and  should  be  divided  amongst  his  children  in  cer- 
tain specified  shares  and  proportions  ;  that  in  case 
any  of  his  daughters  should  marry  under  twenty, 
one,  the  trustees  should  settle  her  fortune  upon 
such  trusts  as  are  specified  in  the  will  of  testator's 
father,  with  respect  to  certain  bequests  of  personal 
property  to  testator's  sisters ;  and  he  directed  that 
the  trustees  should  have  full  power  in  making  such 
sales,  of  causing  any  part  of  the  real  or  personal 
estate  to  be  valued  instead  of  being  sold,  and  of  al- 
lotting such  part  to  any  of  his  children  at  the 
amount  of  the  valuation,  as  part  of  his  or  her  pro- 
portion of  his  residuary  estate,  but  to  be  considered 
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The  trustees  told  the  personal  and  a  large  por- 
tion of  the  real  estate ;  and  the  residue  of  the  real 
estate  they  caused  to  be  valued,  and  allotted  the 
same  to  the  son  at  the  amount  of  valuation.  The 
proceeds  of  the  estate,  which  had  been  sold,  they 
divided  amongst  the  daughters,  according  to  the 
respective  shares  i—Held,  that  legacy  duty  was 
payable  only  on  the  amount  of  that  part  of  the 
estate  which  had  been  actually  sold.  Attorney- 
General  v.  Mangles,  2  Horn  k  Hurls.  74. 

LIMITATIONS,  STATUTE  OP. 

1.  Upon  a  contract  to  indemnify  against  costs, 
the  right  of  action  does  not  vest  in  the  party  in- 
demnified, so  as  to  be  affected  by  the  statute  of  li- 
mitations, until  the  costs  have  been  actually  paid  by 
him.  CoUmgei.Heywood,  2 Will. Woll.  k  Hodges, 
107. 

2.  The  mere  existence  of  cross  demands  between 
parties,  without  a  written  statement  of  accounts,  is 
not  sufficient  to  take  a  cue  out  of  the  Statute  of 
Limitations,  since  Lord  Tenderdm's  Act.  Mills  v. 
Fbtches,  2  Arnold,  62. 

3.  Where  there  is  a  debt,  one  portion  of  which 
is  barred  by  the  Statute  of  limitations,  and  the 
other  is  not,  and  a  part  payment  is  made,  without 
its  being  ascribed  to  any  particular  portion  of  the 
debt,  it  will  not  take  the  earlier  portion  out  of  the 
statute.    Id. 

4.  But  the  creditor,  in  such  case,  may  appro- 
priate the  payment  to  the  liquidation  of  the  por- 
tion. Id. 

6.  And  sevtble,  that  he  may  do  so  at  any  time 
before  action  brought.    Id. 

6.  At  any  rate  he  may  do  so  within  a  reasonable 
time.    Id. 

7.  Though  the  Insolvent  Act,  52  Geo.  3,  c.  164, 
s.  54,  reserves  to  creditors  a  right  of  payment  out 
of  the  future  effects  of  an  insolvent,  yet  it  does  not 
prevent  the  operation  of  the  Statute  of  Limitations. 
Browning  v.  Parie,  2  Horn  k  Hurls.  65. 

MAGISTRATES.— See  Justices. 

MANDAMUS.— toe  Rats.    Savings  Bank. 


MASTER  AND  SERVANT. 

See  Aqrbsmint.    Contract,  3. 

If  a  clerk  who  is  under  a  yearly  hiring  sets  up  a 
claim  to  be  a  partner  in  his  master's  business,  the 
master  is  justified  in  dismissing  him  immediately 
from  his  service.  Amor  v.  Fearon,  2  Will.  Woll.  k 
Hodges,  81. 

MINES.— See  Damages. 

NEW  TRIAL. 

In  an  action  by  a  hotel-keeper  against  an  attor- 
ney, for  refreshments  supplied  to  witnesses  during 
the  trial  of  a  cause,  it  appeared  that  the  party  in 


that  cause  had  been  to  the  hotel  and  desired  his 
witnesses  to  have  what  they  wanted,  and  that  either 
the  defendant,  or  some  one  transacting  the  business 
on  his  behalf,  had  been  backwards  and  forwards  in 
the  hotel  while  the  witnesses  were  partaking  of  re- 
freshments :— Held,  on  a  motion  fpr  a  nonsuit,  that 
there  was  tome  evidence  to  go  to  the  jury  that  the 
credit  was  given  to  the  defendant. — (CoUman,  J., 
dubitante.)    Fendal  v.  Nokes,  2  Arnold,  101 . 

NOTICE  TO  QUIT.— See  Landlord  and 
Tenant,  1. 

ORDEK—Sed Bastardy,  1,  2.  Poor,  1, 2, 3. 

PARTNER.— See  Evidence,  1. 

PATENT. 

The  plaintiff  took  out  a  patent  for  "  new  and 
improved  machinery  for  preparing^  and  spinning 
flax  by  power,"  and  by  his  specification  the  inven- 
tion was  declared  to  consist  of  new  machinery  for 
macerating  flax  previous  to  drawing  and  spinning 
it,  and  also  of  improved  machinery  for  spinning  ths 
same  after  having  been  so  'prepared.  This  latter 
improvement  was  declared  to  consist  in  placing  the 
drawing  rollers  only  two  and  a-half  inches  from  the 
retaining  rollers.  The  maceration  of  flax,  as  a  pre- 
paration for  spinning,  was  found  to  be  a  new  in- 
vention ;  but  before  the  patent,  it  was  a  funda- 
mental principle  of  dry  spinning  that  the  length  of 
the  reach  could  be  varied  according  to  the  length 
of  the  fibre  of  the  article  to  be  spun,  by  placing  the 
drawing  rollers  at  different  distances  from  the  re- 
taining  rollers  :—AeU,  therefore,  that  as  the  patent 
was  taken  out  for  an  invention,  consisting  of  two 
distinct  parts,  one  of  which  was  not  new,  the 
whole  was  void.    Kay  v.  Marshall,  2  Arnold,  78. 

PAYMENT,— S«  Evibrngr,  J.    Pleading,  5. 

PENALTY. —See  Sequestration,  ). 

PLEADING. 

See  Insurance.    Trover. 

1.  In  assumprit  for  100J.  for  work  and  labour,  the 
plaintiff  delivered  particulars,  claiming  96/.,  "be- 
ing the  balance  due."  The  defendant  pleaded  pay. 
ment  of  the  100/.  mentioned  in  the  declaration. 
It  was  proved  that  he  bad  admitted  the  balance  to 
be  due ;  but  he  proved  payment  of  sums  more  than 
sufficient  to  cover  the  sum  claimed  by  the  declara- 
tion:—jfetf,  that  the  plaintiff  was  not  bound  to 
new  assign.  The  doctrine  of  new  assignment  only 
applies  where  there  is  a  possibility  of  mistake  as  to 
what  the  plaintiff's  cause  of  action  may  be.  (Per 
Tindal,  C.  J.)    James  v.  IAngham,  2  Arnold,  97. 

2.  The  defendant,  in  an  action  for  assault,  hav- 
ing obtained  a  verdict  upon  a  plea  of  son-assault  de- 
mesne, the  court  refused  to  enter  a  verdict  for  him 
also  on  the  general  issue.  Mullins  v.  Scott,  2  Ar- 
nold, 96. 
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3.  The  first  count  of  a  declaration  In  case  stated 
a  demise  by  the  plaintiffs  of  a  factory,  with  steam- 
engine,  boiler,  and  alleged  as  a  breach  that  the 
defendants  had  disannexed  and  removed  the 
boiler,  and  converted  it  to  their  own  use,  to  the 
injury  of  the  plaintiffs  reversion.  The  second  count 
was  in  trover.  Semble,  that  both  counts  were  not 
allowable.  Weeton  v.  Woodcock,  2  Horn  &  Hurls. 
63. 

4.  Lands  were  demised  to  A.  and  his  wife  for 
twenty-one  years,  renewable  upon  payment  of  a 
fine.  A.  demised  to  the  tenant  in  possession  :— 
Held,  that  A.  might  site  alone  for  an  injury  to  the 
reversion,  and  that  even  if  it  were  necessary  to  join 
the  wife,  the  objection  could  only  be  taken  by  plea 
in  abatement.  Walhs  v.  Harrison,  2  Horn  & 
Hurls.  65. 

5.  Fleas  of  payment  and  set-off  are  not  divisible, 
unless  the  sums  proved  under  them,  taken  together 
with  the  other  pleas,  afford  an  answer  to  the  whole 
cause  of  action.  Tuck  v.  Tuck,  2  Horn  &  Hurls.  7 1 . 

POLICY.— Sw  Insurance. 

POOR. 

See  Bastardy,  1,  2.    Rati. 

i.  It  is  against  the  policy  of  the  law  to  separate 
husband  and  wife ,  therefore  an  order  for  the  re- 
moM\l  of  a  married  woman  is  bad,  in  a  case  where 
her  husband  was  undergoing  a  sentence  of  impri- 
sonment for  debt,  in  a  gaol  situate  in  the  parish  in 
which  the  wife  resided.  The  Queen  v.  The  Inhabi- 
tants of  Stogumber,  2  Will.  Woll  &  Hodges,  95. 

2.  A  pauper  took  a  house  at  a  yearly  rent,  pay- 
able quarterly,  the  tenancy  determinable  by  a 
quarter's  notice  at  any  period.  At  the  end  of  the 
first  quarter  he  said  the  rent  was  too  high,  and  that 
he  should  quit.  His  landlady  said  if  he  would 
remain  she  would  take  off  10*.  per  quarter  from 
the  rent.  This  was  agreed  to  and  acted  upon.  The 
pauper  quitted  and  locked  up  the  house,  leaving 
some  few  things  in  it,  ten  days  before  the  end  of 
the  year,  and  offered  the  key  to  his  landlady.  She 
refused  it,  and  he  retained  it  till  the  end  of  the 
year,  paying  rent  for  the  whole  year  i—Held,  to  be 
a  yearly  tenancy,  and  an  occupation  under  6  0, 4, 
c.  57,  s.  2.    Rexr.  St.  Mary  Kalendar,  103. 

3.  The  pauper  was  rated  to  all  rates  during  the 
year,  and  paid  them,  except  the  last,  which  was 
made  five  days  before  the  end  of  the  year,  and  pub- 
lished four  days  after: — Held,  that  he  gained  a 
settlement  by  the  payment  of  rates,  and  that  the 
4  &  5  W.  4,  c.  76,  s.  66,  which  enacts  that  a  per- 
son shall  not  gain  a  settlement  "  by  occupying  a 
tenement,"  unless  he  shall  have  been  assessed  to 
and  paid  the  poor-rate  in  respect  thereof  for  a  year 
did  not  apply.  Semble,  that  when  payment  of 
rates  for  a  whole  year  is  material,  that  non-publi- 
cation of  a  rate  made  within  the  year  is  no  excuse 
for  non  payment  of  it.    Id. 

PRACTICE. 
See  Affidavit.    Prisonxb.  Plbading,  2,  3,  4,  5. 
Where  a  special  case  was  reserved,  and  before  it 
s  agreed  on  between  the  parties,  and  put  down 


for  argument,  the  defendant  died,  which  fact  was 
concealed  for  more  than  two  years,  until  after  the 
case  was  argued,  the  Court  refused  to  allow  the 
plaintiff  to  enter  up  judgment  of  the  term  before 
the  defendant's  death.  Doe  d.  Toy  tor  v.  Crisp, 
2  Will.  Woll.  &  Hodges, 117. 

PRISONER. 

Where  a  defendant  is  in  custody  under  military 
arrest,  the  Court  will  not  grant  a  habeas  corpus  for 
the  purpose  of  charging  him  in  execution.  Jones 
v.  Dancers,  2  Horn.  &  Hurls.  84. 


PROHIBITION. 

1 .  In  a  suit  for  tithes  in  the  Ecclesiastical  Court, 
if  that  court  is  about  to  try  a  question  whether  the 
tithes  sued  for  are  a  portion  of  the  tithes  of  another 
rectory,  a  prohibition  will  be  granted.  Cardew  v. 
Cotty,  2  Will.  Woll.  a  Hodges,  110. 

2.  In  a  suit  for  tithes  in  the  Ecclesiastical  Court, 
the  defendant  pleaded,  that  the  term  probatory  to 
prove  it  having  expired,  after  several  extensions, 
without  it  being  proved,  the  defendant  was  decreed 
to  put  in  his  personal  answer;  that  having  been 
put,  it  was  pronounced  insufficient,  and  a  further 
answer  decreed :— HeW,  that  in  that  stage  the  de- 
fendant could  not  have  a  prohibition,  on  the  ground 
that  the  plea  raised  questions  which  the  Ecclesias- 
tical Court  could  not  try.    Id, 


PROMISSORY  NOTE. 

A.  agreed  with  B.  to  lend  2001.  at  interest  after 
the  rate  of  1«.  In  the  pound  per  month,  and,  for 
the  purpose  of  evading  the  usury  laws,  the  sums 
advanced  were  to  be  secured  by  promissory  notes, 
payable  one  month  after  date,  and  renewable  when 
due,  and  for  each  renewal  It.  in  the  pound  was  to 
be  paid  -.—Held,  that  the  notes  were  rendered  valid 
by  the  3  &  4  Will.  4,  c.  98,  s.  7,  and  7  Will.  4,  and 
1  Vic.  c.  60.    Holt  v.  Mien,  2  Horn.  &  Hurls.  80. 


QUALIFICATION.— See  Sxqotlsteatio*,  1. 

RATE. 
See  Poor,  3. 

On  appeal  against  a  county  rate,  the  sessions  dis- 
missed the  appeal,  subject  to  a  case.  The  catimtui 
directed  the  justices  to  send  up  the  order  of  ses- 
sions, with  all  things  touching  the  same.  Under 
this  the  rate  itself  was  not  removed.  The  Queen's 
Bench  quashed  the  order.  On  application  at  the 
next  sessions,  the  magistrates  refused  to  quash  the 
rate,  on  the  ground  that  they  had  no  power,  as  the 
case  was  no  longer  before  them. 

The  Court  of  Queen* s  Bench  refused  a  mandamus 
to  enter  continuances  to  quash  the  rate,  on  the 
ground  that— 

1.  If  the  rate  were  quashed  otherwise  than  by 
certiorari  parties  who  had  acted  under  it  would  not 
be  protected  by  12  G.  2,  r.  29,  s.  11,  against  actions. 
The  Queen  v.  The  Justices  of  Middlesex,  2  Will. 
WoU.  &  Hodges,  100. 
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2.  That  a  court  could  not  dictate  to  the  teutons 
in  a  matter  judicial.    Id 

3.  That  the  aeaaiona  had  not  the  power,  at  the 
tine  of  the  application,  to  do  the  act  required.  Id. 

RECOGNIZANCE.— See  Com,  2. 


SAVINGS  BANK. 

The  Savings'  Bank  Act  (9  Geo.  4,  c.  92,  s.  45), 
enacts,  that  if  any  dispute  shall  arise  between  any 
such  institution  and  the  next  of  kin  of  a  deceased 
depositor,  such  dispute  shall  be  settled  by  arbitra- 
tion. Upon  an  application  for  a  mandamus  to  com- 
pel the  trustees  of  a  savings'  bank  to  nominate  an 
arbitrator  to  proceed  under  this  clause,  it  was  held 
•  sufficient  answer  to  the  application  to  show  that 
the  depositor  died  twelve  years  before  the  applica- 
tion was  made,  and  that  by  a  rule  of  the  bank,  all 
demands  by  next  of  kin  were  required  to  be  made 
within  seven  years  from  the  death  of  the  party  de- 
positing any  money.  The  Queen  v.  The  Trustees  of 
the  North/rich  Swinge  Bank. 

SEQUESTRATION. 

SET  OFF.— &0  Contract  2,    Estoppel. 
Pleading  5. 

SESSIONS.— See  Cibtiorari.    Rati.    Pool, 
1,2,3 

SETTLEMENT.— See  Poor,  1,  2,  3. 

1.  A  sequestration  Is  a  charge  upon  the  rents  and 
profits  of  a  benefice,  except  the  parsonage  house, 
in  which  the  incumbent  is  bound  to  reside ;  and 
therefore  the  vicar  of  a  living  under  sequestration, 
whose  parsonage  house  is  not  worth  100/.  a  year, 
has  no  estate  "  of  the  clear  yearly  value  of  100/. 
over  and  above  all  incumbrances  that  affect  the 
same,"  so  as  to  qualify  him  to  act  as  a  justice  of 
the  peace  under  18  Geo.  2.  c.  20;  neither  does  it 
make  any  difference  that  the  vicar  is  licensed  by  the 
bishop  to  serve  the  cure  whilst  under  sequestration, 
with  a  stipend  of  120/.  per  annum,  to  be  paid  out 
of  the  proceeds  of  the  vicarage. 

2.  In  an  action  to  recover  the  penalty  under  18 
Geo.  2,  c.  20 : — Held,  that  it  was  sufficient  to  show 
that  the  sequestrator  was  in  possession  under  the 
writ  of  sequestration,  and  that  he  had  received  the 
profits,  and  that  it  wis  immaterial  whether  he  had 
disposed  of  them  properly.  Pack,  qui  tern,  v. 
Tarpley,  Clerk,  2  Will.  Woll.  k  Hodges,  8A. 

SHIPS.— See  Insurance. 
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STAMP. 

Where  an  instrument  was  put  in  evidence  a* 
agreement,  properly  stamped,  but  during  the 
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it  was  subsequently  relied  upon  an  a  lease :— Heto, 
that  the  objection  to  its  inadmissibility,  for  want  of 
a  proper  stamp,  ought  to  hare  been  taken  at  that 
period  of  the  trial  when  it  was  first  tendered  in 
evidence  as  a  lease.  Doe  cL  Phillip  v.  Beryamin, 
2  Will.  Woll.  &  Hodges,  96. 

STOPPAGE  IN  TRANSITU.— See  Trovir. 
TITHES.— See  Prohibition. 

TRESPASS.— toe    Damages.      Pleading,  3. 


TROVER. 

SmPlsamno,  3. 

The  defendants  sold  some  wheat  to  the  plaintiffs, 
which  was  to  be  shipped  and  forwarded  to  them, 
and  by  the  contract  of  sale  the  plaintiffs,  upon  re- 
ceipt of  the  invoice  and  bill  of  lading,  were  to 
transmit  a  banker's  draft  to  the  defendants  for  the 
amount.  The  wheat  was  shipped,  and  the  invoice 
and  bill  of  lading  forwarded  to  the  plaintiffs,  but 
they,  instead  of  a  banker's  draft,  transmitted  an 
acceptance  of  their  own  for  the  amount;  where- 
upon the  defendants  stopped  the  wheat  in  the 
hands  of  carrier,  and  resold  it  to  another  party  :— 


Held,  that  even  supposing  the  right  of  property  in 
the  wheat  had  vetted  in  the  plaintiffs,  at  the  right 
of  possession  had  not  (by  reason  of  the  non-payment 
by  them  according  to  the  contract,)  they  could  not 
maintain  trover  for  the  conversion  of  the  wheat  by 
the  defendants.  Wtimshwrt  v.  Booker,  2  Arnold, 
91. 

VENDOR  AND  VENDEE.— So*  Contract  1 
Trover, 

USURY.— See  Promissory  Note. 

UMPIRE.    See  Arbitration  1. 

WAGER. 

A  wager  as  to  the  event  of  the  trial  of  a  person 
charged  with  a  criminal  offence  is  illegal,  as  being 
contrary  to  public  policy.  Evans  v.  Jones,  2  Horn. 
&  Hurls.  67. 

WAGES.— Seo  Agreement.  Contract,  3.  Mas- 
tie  and  Servant. 

WILL. — Se*  Evidence,  5.    Legacy  Duty. 

WITNESS.— Sot  Evidence,  4. 
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